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A.      ENGLISH  RULE. 
(3d  ed.) 
§  1039.    The  English  Rule. — In  1843  the  law  of  percolating 

water  was  first  separately  considered  in  the  English  case  of  Acton 
v.  Blundell.1  In  this  case  it  was  said  the  question  was  one  of  equal 
novelty  and  importance.  The  law  of  watercourses  had  at  that 
time  been  well  settled,  to  wit,  that  the  corpus  of  the  water  was  not 
the  subject  of  property  while  in  its  natural  course,  and  that  the 
only  private  right  thereto  was  the  purely  usufructuary  right  to 
have  the  water  flow  so  that  it  could  be  used,  as  we  have  already  set 
forth  at  length.2  But  as  to  percolating  water  the  court  held  that 
"  the  case  now  under  discussion  does  not  fall  within  the  rule  which 
obtains  as  to  surface  streams,  nor  is  it  to  be  governed  by  analogy 
therewith."  The  movements  of  ground  water  were  held  too  uncer- 
tain to  base  rights  therein  on  the  usufructuary  principle  of  flow  and 
use.  Such  water,  instead  of  being  in  a  class  with  the  air,  and  not 
the  subject  of  ownership,  was  considered  "that  it  rather  falls  within 
the  principle  which  gives  to  the  owner  of  the  soil  all  that  lies 
beneath  its  surface;  that  the  land  immediately  below  is  his  property, 
whether  it  is  solid  rock,  or  porous  ground,  or  veinous  earth,  or  part 
soil,  part  water."  (The  maxim,  "Cujus  est  solum,  ejus  est  usque 
ad  coelum  et  ad  inferos.")  The  corpus  of  the  percolating  water 
was  held  to  be  the  subject  of  private  ownership  and  real  property 
as  a  part  of  the  soil;  whereas  the  corpus  of  running  water  is  not 
part  of  the  soil,  nor  property  in  any  sense  of  the  word. 

Under  this  rule,  which  was  adopted  generally  throughout  the 
United  States,3  no  rights  whatever  were  recognized  in  the  use  of 

l  12  Mees.  &  W.  324.     For  a  few  cided  before  Acton  v.   Blundell,  and 

earlier    but     unimportant    cases,    see  had  reached  much  the  same  result. 

Cooper  v.  Barber,  3  Taunt.  99 ;  Tenant  2  Supra,    Part    I.     See,    also.    sec. 

v.    Goldwin,    2    Ld.    Raym.    1089,    92  684  et  seq. 

Eng.   Reprint,   222;    Balston   v.   Ben-  3  The  old  rule  is  stated  by  Judge 

sted    (1808),    1    Campb.    463;    Ham-  Temple  in  Katz  v.  Walkinshaw,  speak- 

mond  v.  Hall  (1840),  10  Sim.  552,  59  ing  of  decisions  which  assert  and  ap- 

Eng.    Reprint,     729.     The     American  ply   literally    the    maxim,   "Cujus    est 

cn?e  of  Oreenleaf  v.  Francis   (1836),  solum,  ejus  est  usque  ad  inferos,"  and 

18  Pick.    (Mass.)    177,  had  been  de-  that  "water  percolating  in  the  ground, 
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diffused  percolating  water  as  a  separate  thing;  it  was  regarded  as 
a  mere  ingredient  of  the  soil — one  of  the  constituents  of  the  soil — 
just  as  feldspar  and  mica  are  constituents  of  granite.  The  man 
who  owned  water-soaked  soil  had  a  right  to  do  with  it  what  he 
wanted,  and  he  could  dig  out  the  soil,  carrying  the  water  with  it, 
or  he  could  leave  the  soil  and  take  out  only  the  water ;  and  to  look 
into  any  change  resulting  in  the  constituents  of  his  neighbor's  soil 
was  deemed  beyond  the  province  of  the  law.  So  long  as  the  per- 
colating water  stayed  in  the  soil,  the  owner  of  the  soil  could  take 
it,  and  take  all  that  came  there ;  likewise  his  neighbor,  who  could 
hence  drain  it  all  away.  It  was  not  recognized  as  a  thing  to  which 
any  definite  value  could  be  given.4  This  old  rule  of  diffused  under- 
ground water  is  somewhat  like  the  law  of  diffused  surface  water, 
already  mentioned ; 5  both  were  too  uncertain  in  their  movements 
to  found  any  right  upon  distinct  from  the  land  wherein  or  whereon 
they  happened  to  lie.6  Leaving  out  the  exception  of  cases  of  malice 
below  mentioned,  this  is  also  the  civil-law  rule.7  The  law  in  this 
respect  was  emphatically  affirmed  in  the  House  of  Lords  in  Chase- 
more  v.  Richards,8  though  Lord  Wensleydale  (Baron  Parke)  ren- 
dered an  opinion  inconsistent  with  the  rule,  and  in  the  line  of  the 

or  held  there  in  saturation,  belongs  to  itself,  upon  the  subjects  of  these 

the  landowner  as  completely  as  do  the  realms ;  but  in  deciding  a  case  upon 

rocks,  ground,  and  other  material  of  principle,  where  no  direct  authority 

which  the  land  is  composed,  and  there-  can  be  cited  from  our  books,  it  affords 

fore  he  may  remove  it  or  sell  it  or  do  no  small  evidence  of  the  soundness  of 

what  he  pleases  with  it."  the  conclusions  at  which  we  have 

*  Los  Angeles  v.  Pomeroy,  124  Cal.  arrived,  if  it  proves  to  be  supported  by 

597,  57  Pac.  585.  that  law,  the  fruit  of  the  researches 

5  Supra,  sec.  34  et  seq.  of  the  most  learned  men,  the  collective 

0  After  referring,  by  way  of  argu-  wisdom  of  ages,  and  the  groundwork 
ment,  to  diffused  surface  water  cases,  of  the  municipal  law  of  most  of  the 
it  was  said:  "These  cases  apply  to  the  countries     in     Europe."      See,     also, 
right  to  surface  water  not  flowing  in  Maule,  J.,  in  Smith  v.  Kenrick,  7  Com. 
any  defined  natural  watercourse.     But,  B.  552. 

of  course,  the  principles  they  establish          *  (1859)  7  H.  L.  Cas.  349,  11  Eng. 

are  equally,  if  not  more  strongly,  ap-  Reprint,   140.     See,  also,   New  River 

plicable  to  subterranean  water  of  the  Co.  v.  Johnson,  2  El.  &  El.,  Q.  B.,  434 

same   casual,    undefined,   and    varying  (105  Eng.  Com.  L.)  ;  Regina  v.  Motro- 

description."     Chasemore  v.  Richards,  politan  Board  of  Works,  3  Best  &  8. 

7   H.   L.   Cas.   349,   11    Eng.   Reprint,  708,   9   Jur.,   N.   S.,    1008    (113    Eng. 

140,  Lord  Chelmsford.     The  modifica-  Com.    L.) ;    Hodgkinson    v.    Ennor,    4 

tion  in  America  of  the  law  of  perco-  Best  &  S.  229    (116   Eng.   Com.   L.). 

lating  water  below  considered  is  also  The   main   question   in    Chasemore   v. 

in  some  American  jurisdictions  adopted  Richards  was  whether  a  right  in  perco- 

as  to  diffused  surface  water.  lating  water  could  be  obtained  by  pre- 

1  Droit  Civile  Francais,  par  Aubrey  scription,  a  point  expressly  left  open 
&  Rau,  vol.   Ill,   4th   ed.,   p.   34.      In  in  Acton  v.  Hlundell,  and  it  was  hold 
Acton  v.  Blunddl   it   \vas  said:   "The  that  it  could  not,  expressly  disapprov- 
Roman  law  forms  no  rule,  binding  in  ing  Balaton  v.  Bensted, 
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present  American  rule  below  considered.     It  remains  the  English 
rule  to-day  •  and  was  gem-rally  followed  in  America.10 

In  one  of  the  leading  American  cases  following  the  rule,  it  was 
expressed  as  follows:  "In  the  absence  of  express  contract  and  of 
positive  authorized  legislation,  as  between  proprietors  of  adjoining 
lands  the  law  recognizes  no  correlative  rights  in  respect  to  under- 
ground waters  percolating,  oozing,  or  filtrating  through  the  earth, 
and  this  mainly  from  considerations  of  public  policy:  (a)  Because 
the  existence,  origin,  movement,  and  course  of  such  waters,  and  the 
causes  which  govern  and  direct  their  movements,  are  so  secret, 
occult,  and  concealed  that  an  attempt  to  administer  any  set  of  legal 
rules  in  respect  to  them  would  be  involved  in  helpless  uncertainty, 
and  would  be,  therefore,  practically  impossible;  (b)  Because  any 
such  recognition  of  correlative  rights  would  interfere,  to  the  ma- 
terial detriment  of  the  commonwealth,  with  drainage,  and  agricul- 
ture, mining,  the  construction  of  highways  and  railroads,  with 
sanitary  regulations,  building,  and  the  general  progress  of  improve- 
ment in  works  of  embellishment  and  utility."11 

(3d  ed.) 

§  1040.  Contrasted  With  the  Common-law  Rule  of  Water- 
courses.— The  essential  difference  in  the  basis  of  this  rule  and  that 
of  watercourses  is  that  the  corpus  of  the  percolating  water  is  real 
property,  while  in  the  law  of  watercourses  the  corpus  of  the 
naturally  running  water  is  in  a  class  with  the  air,  and  not  prop- 
erty in  any  sense  of  the  word.12  "There  is  only  one  case  in  law 

•  There    was    a    slight    vacillation.  256,  61  Pac.  642;  Crescent  Min.  Co.  v. 

In  Grand  Junction  etc.  Co.  v.  Shugar,  Silver  etc.  Co.,  17  Utah,  444.  70  .Am. 

L.   R.    6  Ch.   App.   483,   it   was   held  St.  Rep.  810,  54  Pac.  244;  Herriman 

that  any   drawing  away,  by  percola-  etc.  Co.  v.  Kehl,  25  Utah,  96,  69  Pac. 

tion,  of  water  in  a  defined  stream  is  719;  Mosier  v.  Caldwell,  7  Nev.  363; 

wrongful.     But  in  English  v.  Metro-  Frasier  v.   Brown,    12   Ohio   St.   294; 

politan  etc.  Co.   (1907),  1  K.  B.  601,  Routh   v.   Driscoll,   20   Conn.   533,   52 

this  has  been  said  to  be  restricted  to  Am.    Dec.    352;    Brown   v.    Elius,    25 

"one  in  which  there  was  direct  tapping  Conn.  593;   Ellis  v.  Duncan,  21  Barb. 

of  an  underground  stream  flowing  in  230,  15  Morr.  Min.  Rep.  182;  Wheatly 

a    denned    channelj    and    not    merely  v.  Baugh,  25  Pa.   528,   64  Am.   Dec. 

percolating  water  indirectly  affecting  721,  13  Morr.  Min.  Rep.  374;   Halde- 

the  surface  stream."     Rather  a  case  man  v.  Bruckhart,  45  Pa.  518,  84  Am. 

of  withdrawing  support  than  of  taking  Dec.    511,    5    Morr.    Min.    Rep.    108; 

the   water.     It    distinguishes   between  Chatfield  v.  Wilson,  28  Vt.  49;  Clark 

"direct  abstraction"  and  "withdrawal  v.  Conroe,  38  Vt.  469.     See,  also,  64 

of    support    of    subterranean    water,"  Am.  Dec.  727,  note, 
saying  that  in  the  latter  case  no  action          n  Frazier   v.    Brown.    12   Ohio    St. 

lies.  294. 

10  See  California  casos  cited  hclow.  12  Supra,  c.  1. 

See,   also,    Boyee    v.    Cupper,    37    Or. 
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in  which  water  in  its  natural  state  is  the  subject  of  ownership, 
and  that  is  the  case  of  percolating  water.  A  man  is  regarded  as 
owning  the  percolating  water  while  it  is  in  his  laud.  But  other 
water  in  its  natural  state  is  subject  only  to  the  use  of  the  man 
through  whose  land  it  flows.  He  has  a  right  to  its  use,  but  is  not 
regarded  as  having  the  title."13  The  word  "land"  does  not  in- 
clude running  water;  but  does,  under  this  rule,  include  percolating 
water. 

Likewise,  under  this  rule,  no  permanent  vested  right  can  exist 
to  the  presence  and  continuance  of  a  percolating  or  underground 
supply,  of  any  kind. 

B.     THE  AMERICAN  RULE. 

(3d  ed.) 

§  1041.  The  English  Rule  Modified. — There  is  a  steady  trend 
of  decision  in  America  away  from  the  English  rule.  In  a  list 
at  the  end  of  this  chapter  decisions  are  collected  from  seventeen 
American  jurisdictions  where  it  has  been  either  expressly  de- 
parted from,  or  doubted  in  one  form  or  another. 

The  pioneer  in  this  American  departure  was  New  Hampshire; 14 
but  until  the  same  departure  was  made  in  the  case  of  Forbell  v. 
New  York,15  in  New  York  State,  it  did  not  make  much  impres- 
sion in  the  American  law.  After  the  Forbell  case  in  New  York, 
however,  the  English  .rule  began  to  be  departed  from  in  America, 
until  now  the  Forbell  case  may  be  said  to  represent  the  general 
American  rule.  Much  reliance  was  placed  upon  the  Forbell  case 
in  the  California  case  of  Katz  v.  Walkinshaw.  We  proceed  to 
the  recent  California  cases,  which  have  set  the  lead  for  Western 
jurisdictions. 

The  matter  is  so  new  that,  at  the  risk  of  some  diffusion,  the 
plan  is  adopted  of  first  stating  the  California  cases  seriatim,  and 
then  attempting,  tentatively,  some  classification  of  them. 

(3d  ed.) 

§  1042.     The  California  Cases. — Up  to  the  decision  in  Katz  v. 

"Walkinshaw,16  the  English  rule  had  been  generally  accepted  in 
California.17  The  case  of  Katz  v.  Walkinshaw  was  decided  in 

13  Goodwin  on  Real  Property,  p.  2.  '"   141    Cal.    116,   99   Am.   St.   lvej». 

14  Hassctt  v.  Salisbury  Mfg.  Co.,  43      35,  70  Pac.  663,  74  Pac.  766,  64  L.  3. 
N.  H.  469;   Swett  v.  Gotta,  50  N.  H.       A.  236. 

439,  9  Am.  Rep.  276.  ''   H.  g.,  Hanson  v.  MeCuo,  42  Co.. 

IB  KM  N.  V.  582,  79  Am.  St.  Rep.  303,  10  Am.  Rep.  299;  Cross  v.  Kitta. 
666,  58  N.  E.  644,  51  L.  R.  A.  695. 
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November,  1903.  Since  then  there  have  been  numerous  cases  dis- 
cussing or  commenting  upon  the  rule  in  that  case  in  the  California 
supreme  court.18 

Great  uncertainty  followed  the  decision  in  Katz  v.  Walkinshaw 
as  to  the  rule  actually  laid  down.  For  example,  Geo.  H.  Maxwell 
testified  in  Kansas  v.  Colorado  19  that  the  decision  was  accepted  as 
overruling  Lux  v.  Haggin,20  and  the  attorney  general  of  the 
United  States  in  his  brief  in  that  case  said:  "We  have  received 
information  to  the  effect  that,  in  the  recent  case  of  Newport  v. 
Temescal  Water  Co.,  the  supreme  court  of  California  has  prac- 
tically overruled  the  case  of  Katz  v.  Walkinshaw."  We  mention 
these  not  because  they  are  correct  (for  they  are  not),  but  because 
they  show  the  way  the  decision  was  received. 

We  proceed  to  a  separate  consideration  of  these  cases. 

(3d  ed.) 

§  1043.  Katz  v.  Walkinshaw.21— The  facts  of  this  case,  appear- 
ing in  the  opinion  of  Mr.  Justice  Temple,  were  that  there  was  an 
artesian  belt  of  several  square  miles  including  plaintiff's  land, 
and  that  water  rose  to  the  surface  in  wells  on  plaintiff's  land  for 
twenty  years  prior  to  the  acts  of  defendants.  Plaintiff's  land  was 
cultivated  by  the  water  and  of  great  value,  and  depended  en- 
tirely thereon.  Defendants,  by  means  of  wells  on  another  tract  of 
land  in  the  vicinity,  took  the  water  for  sale  to  distant  lands  of 

69  Cal.  217,  58  Am.  Rep.  558,  10  Pac.  156  Cal.  603,  105  Pac.  755;  Miller  v. 
409;  Gould  v.  Eaton,  111  Cal.  639,  52  Bay  Cities  W.  Co.,  157  Cal.  256,  107 
Am.  St.  Rep.  201,  44  Pac.  319;  Vine-  Pac.  115,  27  L.  R.  A.,  N.  S.,  772. 
land  v.  Azusa  etc.  Co.,  126  Cal.  486,  58  See,  also,  Verdugo  W.  Co.  v.  Verdugo, 
Pac.  1057,  46  L.  R.  A.  820.  152  Cal.  655,  93  Pac.  1021;  Huffner  v. 
18  McClintock  v.  Hudson,  141  Cal.  Sawday,  153  Cal.  86,  94  Pac.  424; 
275,  74  Pac.  849 ;  Cohen  v.  La  Canada  Pomona  W.  Co.  v.  San  Antonio  W. 
etc.  Co.,  142  Cal.  437,  76  Pae.  47;  Co.,  152  Cal.  618,  93  Pac.  881;  Men- 
Santa  Barbara  v.  Gould,  143  Cal.  421,  tone  Irr.  Co.  v.  Badlands  etc.  Co.,  155 
77  Pac.  151;  Montecito  etc.  Co.  v.  Cal.  323,  100  Pac.  1082,  22  L.  R.  A., 
Santa  Barbara,  144  Cal.  578,  77  Pac.  N.  S.,  382.  In  the  district  court  of 
1113;  Newport  v.  Temescal  Water  Co.,  appeals,  De  Wolfskill  v.  Smith,  5  Cal. 
149  Cal.  531,  87  Pac.  372,  6  L.  R.  A.,  App.  175,  89  Pac.  1001 ;  Ex  parte 
N.  S.,  1098;  Cohen  v.  La  Canada  L.  Elam,  6  Cal.  App.  233,  91  Pac.  811; 
&  W.  Co.,  151  Cal.  680,  91  Pac.  584,  Bonetti  v.  Ruiz  (Cal.  App.),  113  Pac. 
11  L.  R.  A.,  N.  S.,  752;  Miller  &  118. 

Lux  v.  Madera  etc.  Co.,  155  Cal.  59,  19  206  U.  S.  46,  27  Sup.  Ct.  Rep. 

99  Pac.  502,  22  L.  R.  A.,  N.  S.,  391 ;  655,  51  L.  Ed.  956. 

Burr  v.  Maclay  R.  Co.,  154  Cal.  428,  20  page   1167    of   the   testimony  in 

98  Pac.   260;    Same  v.   Same    (pend-  Kansas  v.  Colorado, 

ing) ;  Barton  v.  Riverside  W.  Co.,  155  21  ui   Cal.   116,   99   Am.   St.   Rep. 

Cal.  509,  101  Pac.  790,  23  L.  R.  A.,  N.  35,  70  Pac.  663.  74  Pac.  766,  64  L.  R. 

S..  331 ;  Hudson  v.  Dailey,  156  Cal.  617,  A.  236. 
105  Pac.  748;  Los  Angeles  v.  Hunter, 
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others,  causing  the  flow  in  plaintiff's  wells  to  cease.  There  were 
other  facts  showing  that  there  was  no  definite  underground  or  sur- 
face watercourse  involved,  but  that  the  water  was  broadly  diffused, 
unconnected  with  any  stream.  The  facts  appear  substantially  the 
same  in  the  opinion  of  Mr.  Justice  Shaw.22 

The  fact  of  twenty  years'  flow  was  not  alluded  to  in  the  dis- 
cussion in  either  opinion.  An  opinion  was  rendered  by  Mr.  Jus- 
tice Temple,  affirmed  on  rehearing  in  an  opinion  by  Mr.  Justice 
Shaw. 

The  course  of  Mr.  Justice  Temple's  opinion,  in  outline,  is  that 
the  members  of  the  community,  in  a  case  where  the  value  of  the 
land  depends  on  the  underground  water,  have  a  common  interest 
in  the  water.  Otherwise  one  for  his  own  interest  might  destroy 
the  community.  Conditions  in  Southern  California  differ  from 
places  where  the  rule  of  absolute  ownership  is  applied  (not  ex- 
pressly taking  the  ground  that  the  rule  is  not  in  force  on  that  ac- 
count). The  doctrine  contended  for  is  not  necessarily  to  enforce 
the  rules  of  riparian  rights  on  streams,  though  having  similari- 
ties. The  leading  English  and  Eastern  authorities  are  discussed, 
and  shown  either  to  expressly  hold  to  the  rule  contended  for,  or 
else  to  contain  much  matter  in  support  of  it.  The  California  cases 
have  not  hitherto  directly  involved  the  question.  Substantial  jus- 
tice demands  the  rule  contended  for,  and  the  judgment  of  the  trial 
court  in  granting  a  nonsuit  is  reversed  and  a  new  trial  ordered. 

The  course  of  Mr.  Justice  Shaw's  opinion  in  outline  states  the 
objections  to  the  new  rule  contended  for;  then,  a  rule  of  the  com- 
mon law  which,  owing  to  conditions  in  the  State,  is  inapplicable 
and  works  injustice,  was  not  adopted  as  part  of  the  common  law 
by  statutes  of  1850.23  The  history  and  conditions  in  Southern 
California  are  set  forth  at  length,  showing  that  the  old  rule  of 
percolating  water  is  inapplicable  there  and  works  increasing  in- 
justice. The  previous  California  decisions  are  examined  sepa- 
rately and  either  distinguished  or  shown  to  conflict.  The  difficul- 

22  Treating  the  case  on  the  allega-  and  excavations  upon  another  tract  of 
tions  in  the  complaint.  "The  com-  land  in  the  vicinity,  prevented  any 
plaint,  in  substance,  states  that  the  water  from  flowing  through  the  plain- 
plaintiffs  had  wells  upon  their  re-  tiff's  wells  to  their  premises;  and  that 
*pective  tracts  of  land,  from  which  this  was  done  by  drawing  off  the 
water  flowed  to  the  surface  of  the  water  through  the  wells  of  the  de- 
ground;  that  the  water  was  necessary  fendant,  taking  it  to  a  distant  tract, 
for  domestic  use  and  irrigation  on  the  and  there  using  it." 
Inn. Is  on  which  they  were  situate;  that  2»  Page  219,  chapter  95,  now  Pol. 
the  defendant,  by  means  of  other  wells  Code,  44G8. 
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ties  in  the  application  of  the  new  rule  contended  for  are  not 
insurmountable.  Concluding,  in  view  of  the  novelty  of  the  new 
rule,  some  related  principles  not  involved  in  the  case,  but  which 
might  be  applicable  to.  other  cases,  are  given.  The  rule  need  not 
apply  to  oil  wells.  The  doctrine  expressed  by  Mr.  Justice  Temple 
is  concurred  in  and  the  judgment  of  the  trial  court  reversed  and 
a  new  trial  ordered. 

Mr.  Justice  Angellotti  delivered  a  short  opinion  concurring  with 
the  views  expressed  by  Mr.  Justice  Temple,  but  refraining  from 
expression  upon  other  matters  contained  in  the  opinion  of  Mr. 
Justice  Shaw  not  necessary  to  the  decision,  saying  as  to  those 
matters  that  opinion  cannot  be  considered  as  authority. 

The  different  point  of  view  taken  in  the  opinions  of  Justices 
Temple  and  Shaw  will  appear  more  particularly  in  the  following 
comparison  of  passages  in  the  two  opinions. 

(3d  ed.) 

§  1044.  The  State  of  the  Authorities. — As  viewed  by  Mr.  Jus- 
tice Temple,  who  examines  chiefly  the  authorities  outside  of  Cali- 
fornia, his  contention  is  in  accord  with  the  best  considered  cases 
and  opinions  in  all  American  jurisdictions.  He  is  merely  follow- 
ing the  best  authority,  he  declares.  To  quote : 

"The  doctrine  of  reasonable  use  has  been  recognized  in  many 
cases  in  the  United  States,  impliedly  in  most,  as  I  stated,  but 

expressly  in  some In  a  majority  of  the  cases  which  are 

claimed  as  authority  against  the  rule  of  reasonable  use  the  court 
takes  pains  to  note  that  the  act  which  disturbs  the  percolating 
water  was  in  using  the  land  in  the  usual  manner,  and  without  the 

intent  of  injuring  a  neighbor Whatever  the  English  rule 

may  be,  the  American  eases  either  recognize  the  application  of  the 
rule  of  'Sic  utere  tuo'  to  the  subject,  or  they  are  cases  in  which 
it  was  wholly  unnecessary  to  consider  that  subject." 24  Of  Chase- 
more  v.  Richards25  he  says  that  the  dissenting  opinion  of  Mr. 
Justice  Coleridge  in  Exchequer  Chambers  presented  the  doctrine 
of  reasonable  use,1  and  when  the  case  was  taken  to  the  House  of 
Lords  the  view  of  reasonable  use  was  fully  presented ;  and  though 

24  The  same  view  of  the  authorities          25  7  H.  L.   Cas.   349,   11   Eng.  Re- 
is  taken  in  Pomeroy's  Equitable  Reme-       print,  140. 
dies  and  in  the  article  by  James  Bar  1  2  Hurl.  &  N.  168. 

Ames,  in  18  Harvard  Law  Review,  415, 
and  other  text -writers. 
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the  House  sustained  fully  the  cujus  est  solum  doctrine  without 
qualification,  yet  "Lord  Wensleydale,  however,  who  had  doubts, 
pronounced  an  opinion  which  seems  to  me  in  accord  with  the  views 
I  am  trying  to  express." 

The  climatic  conditions  in  Southern  California,  though  touched 
upon,  are  not  insisted  on,  and  there  is  no  statement  that  an  ad- 
mitted rule  of  the  common  law  is  departed  from  on  that  account. 
He  does  not  take  the  stand  that  he  is  laying  down  a  new  rule. 
The  only  thing  new,  if  anything,  is  the  modification  in  application 
of  the  rule,  a  modification  found,  he  says,  in  the  best  considered 
cases  and  opinions  in  all  jurisdictions,  so  that  he  is  merely  follow- 
ing the  best  authority  everywhere,  he  declares.  "It  does  not  re- 
quire a  reversal  of  the  rule  laid  down  in  Acton  v.  Blundell,  which 
has  been  so  often  cited  and  indorsed,  but  only  a  holding  that  in 
certain  cases  there  should  be  added  the  element  of  reasonable  use, 
having  reference  both  to  the  land  belonging  to  the  party  who  has 
disturbed  the  movement  of  percolating  water  and  to  adjoining  land, 
and  to  land  sensibly  affected  by  such  acts." 

(3d  ed.) 

§  1045.     On  the  other  hand,  Mr.  Justice  Shaw,  discussing  chiefly 

the  California  decision,  says:  "The  decisions  have  not  been  har- 
monious, and  in  many  of  them  what  is  said  on  this  subject  is  mere 
dictum.  A  brief  review  of  the  cases  will  demonstrate  this  to  be 
true."2  And  concludes:  "In  view  of  this  conflicting  and  uncer- 
tain condition  of  the  authorities,  it  cannot  be  successfully  claimed 
that  the  doctrine  of  absolute  ownership  is  well  established  in  this 
State,"  though  admitting  that  in  all  these  cases,  even  those  dis- 
tinguished as  to  actual  decision,  it  appeared  consistently  as  dictum. 
The  justice  takes  the  ground  that  the  old  rule  is  entirely  abrogated, 
and  was  never  a  part  of  our  common  law  at  all;  the  ground  that 
*'  imperative  necessity,  unknown  to  the  countries  which  gave  it 
birth, ' ' 3  demandi  a  new  rule  in  abrogation  of  the  common  law. 

"The  idea  that  the  doctrine  contended  for  by  the  defendant  is  a 
part  of  the  common  law  adopted  by  our  statute,  and  beyond  the 
power  of  the  court  to  change  or  modify,  is  founded  upon  a  mis- 
conception of  the  extent  to  which  the  common  law  is  adopted  by 
such  statutory  provisions,  and  a  failure  to  observe  some  of  the  rules 

2  But  in  the  later  case  of  Barton  v.  790,  23  L.  R.  A..  N.  S.,  331,  the  justict 
Riverside  Co.,  155  Cal.  509,  101  Pac.  Bays  that  the  older  cases  are  overruled, 

8  We  quote  from  page  188,  supra. 
Water  Rights — 62 
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and  principles  of  the  common  law  itself The  water  itself, 

<>\ving  to  the  tremendous  need,  the  valuable  results  from  its  ap- 
plication, and  the  constant  effort  to  plant  more  orchards  and 
vineyards  to  share  in  the  great  profits  realized  therefrom,  has  be- 
come very  valuable.  In  some  instances  it  has  been  known  to  sell 
at  the  rate  of  $50,000  for  a  stream  flowing  at  the  rate  of  one  cubic 

foot  per  second An  ordinary  difference  in  the  conditions 

would  scarcely  justify  the  refusal  to  adopt  a  rule  of  the  common 
law  or  one  which  has  been  so  generally  supposed  to  exist ;  but  where 
the  differences  are  so  radical  as  in  this  case,  and  would  tend  to 
cause  so  great  a  subversion  of  justice,  a  different  rule  is  imper- 
ative." 

To  conclude,  Mr.  Justice  Temple  merely  modified  the  application 
of  the  old  rule.  Mr.  Justice  Shaw  considers  it  abrogated  and  an 
entirely  new  one  substituted. 

(3d  ed.) 

§  1046.    The  Rule  Contended  for. — The  rule  contended  for  by 

Mr.  Justice  Temple  is  this :  The  rule  of  Acton  v.  Blundell  remains 
as  the  substructure.  The  landowner  may  do  what  he  will  with  his 
percolating  water  (but  with  this  modification)  so  long  as,  if  lie 
damages  the  land  of  another,  he  does  it  in  the  reasonable  use  of 
his  own  land.  The  principle  Mr.  Justice  Temple  contends  for  is 
shown  by  the  following  passages:  "He  may  cultivate  his  land,  and 
for  that  purpose  ordinarily  may  drain  it,  and  plow  it  or  clear  it 
from  forests,  although  all  these  operations  may  affect  the  flow  of 
water  to  the  lower  proprietor,  both  in  the  watercourse  and  by  per- 
colation  The  peculiar  nature  of  the  property  which  enables 

one  to  take  it  by  drainage  does  not  justify  the  taking,  save  in  the 
usual  and  reasonable  use  of  his  own  land — in  other  words,  for  the 
proper  use  and  betterment  of  his  own  property." 

He  is,  then,  recognizing  the  old  rule  as  in  force  so  long  as  com- 
plainant's use  of  his  land  is  not  interfered  with,  or  if  the  purpose 
of  taking  is  for  the  reasonable  use  of  the  land  on  which  taken.  It 
is  not  an  ignoring  of  the  old  rule,  to  replace  it  with  the  rules  gov- 
erning watercourses,  though,  he  says,  there  are  analogous  results 
in  some  ways,  as  to  which  he  says:  "And  it  seems  to  me  a  great  mis- 
take is  made  in  supposing  that,  if  the  plenary  property  of  a  land- 
owner in  percolating  water  is  denied,  the  alternative  is  to  apply 
to  such  water  all  the  rules  which  apply  to  the  use  of  water  flowing 
in  watercourses  having  defined  channels." 
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(3d  ed.) 

§  1047.  Same. — Justice  Shaw  concludes  his  opinion,  "with  re- 
gard to  the  doctrine  of  reasonable  use  of  percolating  waters,  we 
adhere  to  the  views  expressed  in  the  former  opinion."  The  most 
general  form  in  which  it  appears  in  the  opinion  of  Mr.  Justice 
Shaw  is  as  follows:  "It  limits  the  right  of  others  to  such  amount 
of  water  as  may  be  necessary  for  some  useful  purpose  in  connection 
with  the  land  for  which  it  is  taken.  If,  as  is  claimed  in  the  argu- 
ment, such  water-bearing  land  is  generally  worthless  except  for 
the  water  which  it  contains,  then  the  quantity  that  could  be  used 
on  the  land  would  be  nominal,  and  injunctions  could  not  be  ob- 
tained, or  substantial  damages  awarded,  against  those  who  carry 
it  to  distant  lands." 

He  then  contends  that  the  common  law  is  entirely  abrogated  be- 
cause unsuited  to  conditions,  and,  more  particularly,  says:  Where 
neither  party  seeks  use  on  his  own  land,  but  both  for  distant  lands, 
the  law  of  appropriation  as  it  arose  on  the  public  lands  in  the  early 
days,  and  the  law  of  prescriptive  titles,  shall  apply  in  a  general 
way  (not  adverting  to  the  generally  accepted  form  of  expression 
that  the  law  of  appropriation  under  the  California  doctrine  applies 
only  to  public  lands).4  Where  one  party  is  seeking  use  on  his  own 
land  and  another  on  distant  lands,  priority  in  time  of  use  by  the 
one  seeking  use  on  his  own  land  will  give  him  the  paramount  right, 
though  only  to  the  quantity  necessary  for  his  use,  the  other  (called 
the  appropriator)  taking  the  surplus ;  whereas  it  is  considered  best 
not  to  state  a  positive  rule  concerning  priority  in  time  of  use  by 
the  one  seeking  use  on  distant  land.  Where  two  parties  both 
seek  use  on  their  own  land,  they  shall  share  it  between  them  in  fair 
and  just  proportion,  unless,  possibly,  priority  of  time  of  use  shall 
have  some  hearing  here,  too.  As  to  questions  of  procedure,  prelim- 
inary injunctions  should  in  any  case  be  granted  only  as  a  last  re- 
sort. Standing  by  during  great  expenditure  to  prepare  works  for 
public  use  should  bar  an  injunction  where  injury  was  to  have 
been  anticipated  from  such  works.  Nonuse  also  should  bar  an 
injunction,  though  not,  perhaps,  a  decree  settling  complainant's 
right  to  use  the  percolating  water  when  necessary.  In  stating 
these  principles,  the  learned  justice  says:  "In  view  of  the  novelty 
of  the  doctrine  and  the  scope  of  argument,  it  is  not  out  of  place 
to  indicate  to  some  extent  how  it  should  be  done,  although  other- 

*  Supra,  sees.  221,  227,  etc. 
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wise  it  would  not  be  necessary  to  the  decision  of  the  case."  Con- 
cerning them  Mr.  Justice  Angellotti  said:  "I  concur  in  the 
judgment  and  in  the  views  expressed  in  the  opinion  of  Mr.  Justice 
Temple  on  the  former  decision  of  this  case  as  to  the  application 
of  the  doctrine  of  reasonable  use  to  percolating  waters.  When 
properly  applied,  it  appears  clear  to  me  that  such  doctrine  will 
serve  to  protect  the  rights  of  the  owner  of  realty  rather  than  im- 
pair them.  I  also  concur  generally  in  the  views  expressed  by  Mr. 
Justice  Shaw  in  the  majority  opinion  as  to  the  same  subject  matter, 
but  several  important  questions  are  discussed  that  are  not  neces- 
sary to  a  decision  of  this  case,  and  as  to  which  the  opinion  herein 
cannot  hereafter  be  considered  as  authority.  As  to  such  matters  I 
refrain  from  expressing  any  opinion." 

The  principle  contended  for  by  Mr.  Justice  Shaw  is  thus  in  a 
general  way  that  the  common-law  rule  of  percolating  waters  is 
entirely  abrogated,  and  an  independent  system  combining  the  rules 
of  both  appropriation  and  riparian  rights  (but  chiefly  prior  appro- 
priation) regarding  watercourses,  substituted.  But  in  that  re- 
gard it  is  not  clear  how  to  reconcile  with  the  rule  of  Lux  v.  Haggin 
the  statement  that  priority  in  time  of  distant  (or  nonriparian)  use 
may  give  precedence  over  local  use,  since  Lux  v.  Haggin  so  firmly, 
as  to  surface  streams,  made  priority  of  riparian  land  title  the  test 
and  confined  appropriation,  as  a  system,  to  the  public  domain;5 
likewise  with  regard  to  priority  in  time  of  use  being  of  any  im- 
portance with  regard  to  local  (or  riparian)  use  between  two  neigh- 
boring proprietors ; 6  likewise  as  to  the  statement  that  the  common 
law  may  be  abrogated  in  toto,  since  Lux  v.  Haggin  held  that  to  do 
so  with  regard  to  watercourses  would,  as  to  private  lands,  con- 
fiscate the  landowner's  property,  and  as  to  public  lands,  would  in- 
terfere with  the  primary  disposal  thereof. 

We  proceed  to  a  consideration  of  the  more  recent  cases  before 
trying  to  deduce  some  statement  of  the  result  of  Katz  v.  Walkin- 
shaw,  and  some  statement  of  the  new  rule.  The  later  cases  seem 
to  be  a  development  of,  and  to  settle  the  law  in  accordance  with, 
the  reasoning  and  principles  contained  in  the  opinion  of  Mr.  Jus- 
tice Temple,  and  to  definitely  lay  aside  the  law  of  exclusive  rights 
by  priority  of  appropriation. 

o  See  supra,  sec.  815  et  seq.  •  See  supra,  sec.  739. 
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C.     SUCCEEDING  CALIFORNIA  CASES. 

(3d  eel.) 

§  1048.  McClintock  v.  Hudson.7 — The  waters  gathered  in  a 
tunnel  were  not  directly  flowing  in  any  watercourse,  but  were  per- 
colations shown  to  be  tributary  to  a  stream  and  in  a  material  de- 
gree supplying  its  flow.  Plaintiff's  tunnel  was  on  his  own  land. 
Defendants  were  riparian  proprietors  on  San  Jose  Creek,  and  made 
their  claims  as  such.  (Plaintiff  was  also.)  Plaintiff  used  the  water 
on  distant  lands. 

"The  excavation  commences  in  the  bed  of  the  stream  and  about 
at  the  level  thereof,  and  for  a  distance  of  about  four  hundred  feet 
it  runs  almost  parallel  with  the  stream  at  a  distance  of  not  more 
than  fifty  feet  away,  and  at  an  elevation  at  the  upper  end  of  the 
four  hundred  feet,  about  two  feet  below  the  bottom  of  the  stream 
bed,"  and  the  tunnel  follows  this  course.  The  tunnel  caused  the 
stream  to  cease  flowing  on  the  surface.  The  case  of  Katz  v.  Walk- 
inshaw  governs  if  the  tunnel  diminished  substantially  the  waters 
flowing  in  the  stream,  it  is  held.  "By  the  principles  laid  down  in 
that  case  it  is  not  lawful  for  one  owning  land  bordering  upon  or 
adjacent  to  a  stream,  to  make  an  excavation  in  his  land  in  order  to 
intercept  and  obtain  the  percolating  water,  and  apply  such  water 
to  any  use  other  than  its  reasonable  use  upon  the  land  from  which 
it  is  taken,  if  he  thereby  diminishes  the  stream  and  causes  damage 
to  parties  having  rights  in  the  water  there  flowing."  If,  there- 
fore, the  stream  was  substantially  diminished  to  injury  of  defend- 
ants, it  is  wrongful,  "even  if  the  water  when  taken  did  not  con- 
stitute strictly  a  part  of  the  stream"  but  was  tributary  to  it,  on  its 
way  to  the  stream.  This,  says  Mr.  Jusice  Shaw,  would  not  be  the 
rule  but  for  Katz  v.  Walkinshaw.  They  were  at  least  waters  which 
would  have  eventually  reached  the  stream.  "His  [the  tunnel 
owner's]  rights  therein  are  no  greater  than  they  would  be  if  he 
had  taken  the  water  directly  from  the  stream."  The  tunnel  own- 
er's right  is  limited  to  what  he  could  do  as  riparian  owner  on 
the  stream;  viz.,  take  a  reasonable  quantity  (in  this  manner,  allow- 
able, however,  semble}  for  the  proper  use  (without  waste)  on  the 
riparian  land  where  the  tunnel  was  built. 

Two  points  are  to  be  noted  in  this  case;  first,  that  it  dealt  with 
percolations  tributary  to  a  stream,  not  with  diffused  percolating 
water  unconnected  with  a  stream;  and  second,  that  the  complain- 

7  141  Cal.  275,  74  Pac.  849,  Shaw,  J. 
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ing  party  suffered  damage  to  the  use  of  his  land  as  riparian  to  the 
stream,  while  the  party  complained  of  was  not  seeking  use  on  his 
own  land. 

(3d  ed.) 

§  1049.     Cohen  v.  La  Canada  W.  Co.8 — A  small  watercourse  on 

plaintiff's  land,  which  was  cultivated,  was  fed  by  springs,  most 
of  which  were  a  little  above  the  upper  line  of  plaintiff's  land.  In 
1891,  while  this  upper  land  was  vacant  public  land,  plaintiff's  pred- 
ecessors, by  pipes,  etc.,  carried  the  water  of  the  springs  to  plain- 
tiff's land  for  use.  Plaintiff  was  thus  both  an  appropriator  and  a 
riparian  proprietor  on  the  watercourse.  In  1898-99,  the  upper 
land  now  having  passed  into  private  hands,  defendants,  with  con- 
sent of  the  upper  owner,  dug  tunnels  near  and  under  the  springs, 
entirely  drying  up  some  of  them,  and  greatly  diminishing  the  flow 
of  others,  taking  the  water  away  to  nonriparian  lands  for  sale. 

After  saying  that  the  old  rule  that  "underground  water  not  in 
the  form  of  a  subterranean  'stream,'  but  merely  'percolating,'  was 
a  part  of  the  soil,  and  could  be  removed  by  the  owner  of  the  land 
at  his  pleasure,  without  consideration  of  the  adjoining  proprie- 
tors," would  have  allowed  the  acts  here  in  absence  of  evidence  of 
a  definite  underground  stream  feeding  the  springs,  Mr.  Justice  Mc- 
Farland  says  it  has  been  definitely  settled  by  Katz  v.  Walkinshaw 
and  subsequent  cases  that  the  underground  conditions  (whether 
subterranean  stream  or  reservoir  or  otherwise)  need  not  be  proved, 
so  long  as  there  is  proved  an  actual  deprivation  of  water  to  which 
others  have  a  right.  "In  such  an  action  it  is  sufficient  for  the 
plaintiff  to  show  that  wrongful  acts  of  the  defendant  complained 
of  did  actually  deprive  plaintiff  of  water  to  the  use  of  which  he 
was  legally  entitled,  and  if  these  acts  consisted  of  subsurface  ex- 
cavations, it  is  not  necessary  for  the  plaintiff  to  show  that  a  well- 
defined  subterranean  stream  has  been  intercepted,  or  to  show  the 
particular  subterranean  conditions  which  were  disturbed,  provided 
it  clearly  appears  that  the  acts  of  the  defendant  caused  the  destruc- 
tion or  diminution.  And  it  has  been  established  by  these  cases 
that  the  right  of  an  owner  of  land  to  use  water  percolating  therein 
is  a  right  only  to  a  reasonable  use  thereof  for  the  benefit  and  en- 
joyment of  his  land,  and  subject  to  the  maxim,  'Sic  utere,'  etc., 

«  142  Cal.  437,  76  Pac.  47,  McFarland,  J.  (First  appeal.  See,  also, 
second  appeal,  sec.  1052,  infra.) 
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and  does  not  include  the  right,  by  excavations,  to  diminish  the  flow 
of  water  to  others  where  the  diversion  is  not  for  a  reasonable  use 
on  his  own  land."  Findings,  it  is  held,  must  be  made  of  the  extent 
to  which  the  tunnels  diminished  the  flow  of  the  springs. 

Formerly  it  had  been  decided  exactly  contra;  the  appropriator 
could  follow  the  water  to  the  very  mouth  of  the  spring,9  but  not 
farther.10 

The  court  says  that  the  case  is  very  similar  to  McClintock  v. 
Hudson,  and  it  is  to  be  noted  that  both  dealt  with  percolations 
tributary  to  a  surface  supply  (a  spring  in  this  case),  not  with 
diffused  percolating  water  having  no  connection  with  any  definite 
body  of  water.  Further,  the  complaining  party  here  also  was  dam- 
aged in  respect  to  his  land  as  riparian  to  the  spring,  while  the  party 
complained  of  was  not  seeking  use  on  his  own  land. 

(3d  ed.) 

§  1050.  Montecito  etc.  Co.  v.  Santa  Barbara.11  —  Plaintiff 
claimed  a  branch  of  Montecito  Creek  for  use  on  nonriparian 
lands.  (Sale  for  town  use.)  Defendants  drove  tunnels  on  their 
own  land  near  the  creek  above  the*  bed  of  the  creek  but  follow- 
ing its  line,  and  inclined  so  as  soon  to  pass  beneath  its  level. 
In  brief,  "the  tunnels  were  driven  to  one  side  of  the  creek, 
parallel  with  it,  and  below  its  level."  Mr.  Justice  Henshaw 
says:  "First,  it  should  be  noted  as  applicable  to  all  of  these  ap- 
peals that  this  case  is  radically  different  from  that  of  Katz  v. 
\Valkinshaw.13  Here  no  question  arises  as  to  the  use  or  the  right 
of  use,  or  the  apportionment  of  seepage  or  percolating  waters 
by  and  between  the  owners  of  the  overlying  lands.  Here  the 
waters  flow  or  are  developed  in  a  barren  and  mountainous  coun- 
try, are  of  no  use  upon  the  lands  within  the  watershed  where 
they  are  found,  but  are  of  great  value  to  the  neighboring  towns, 
cities  and  fertile  valleys.  Each  one  of  the  parties  to  this  action 
is  carrying  the  water  to  alien  soil,  and  no  claimants — not  even 
those  who  are  riparian  proprietors — pretend  to  use  the  water 
upon  the  lands  from  which  it  is  obtained.  In  Katz  v.  Walkin- 

»  Ely  v.  Ferguson,  91  Cal.'  187,  27  n  144  Cal.  578,  77  Pac.  1113,  Hen- 

Pac.  587.  shaw,  J.;  S.  C.,  151  Cal.  377,  90  Pac. 

10  Hanson  v.  McCue,  42  Cal.  303,  10  935,  did  not  discuss  this  matter. 

Am.  Rep.  299;   Huston  v.  Leach,  53  12  141   Cal.    116,   99   Am.   St.   Bep. 

Cal.  262 ;  Southern  Pac.  Ry.  v.  Dufour,  35,  70  Pac.  663,  74  Pac.  766,  64  L.  B. 

95  CaL  615,  30  Pac.  783,  19  L.  B.  A,  A,  236. 
92. 
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shaw  the  condition  presented  was  that  of  a  well-defined  under- 
ground catchment  basin,  a  subterranean  lake,  so  to  speak,  loosely 
filled  with  gravels.  The  lands  above  this  subterranean  basin 
were  valuable  because  of  the  waters  beneath,  and  such  of  the 
water  as  was  taken  from  this  basin  and  used  upon  its  superior 
lands  found  its  way  back  to  the  source  of  supply  as  surely  as 
does  such  water  when  used  by  a  riparian  proprietor  of  a  flowing 
stream  within  its  watershed.  In  Katz  v.  Walkinshaw,  the  con- 
troversy arose  between  the  owners  of  such  superior  lands  upon 
the  one  hand  and  a  defendant  water  company  upon  the  other, 
which,  tapping  the  subterranean  basin,  was  draining  its  water 
for  use  upon  lands  without  the  limits  of  the  basin,  which  use,  if 
continued,  threatened  the  impairment  and  destruction  of  all  the 
overlying  lands.  The  main  question  which  this  court  was  called 
upon  to  consider,  and  did  consider  and  decide,  was  whether  the 
common-law  doctrine  of  absolute  ownership  in  percolating  water, 
the  cujus  est  solum  doctrine,  was  or  was  not,  under  the  peculiar 
conditions  existing  in  this  State,  subject  to  just  limitation  under  the 
doctrine  of  sic  utero  tuo,  and  this  court,  recognizing  the  inevita- 
ble injury  that  must  be  worked  to  private  interests  whichever 
rule  should  be  held  to  apply,  after  much  deliberation  decided 
that  however  differently  the  rule  might  be  declared  in  States 
and  countries  well  and  regularly  supplied  by  rainfalls,  in  this 
State,  with  its  great  arid  stretches,  its  seasons  of  drought  and  its 
irregular  meteoric  water  supply,  percolating  waters,  when  cir- 
cumstances of  hardship  or  injury  should  be  presented  in  some  par- 
ticular case,  must  be  held  under  the  rule  and  doctrine  of  sic  utere." 

The  tunnels  intercepted  the  oncoming  seepage,  practically  form- 
ing new  channels  for  the  stream.  .  The  doctrine  of  "subflow"  is 
again  set  forth,  as  involved  in  the  case.  The  Eaton  tunnel's  right 
was  upheld  on  the  ground  of  prescription.  The  city's  tunnel  was 
declared  wrongful  so  far  as  it  diverted  water  from  plaintiff  (a 
very  small  amount),  leaving  the  determination  of  the  amount  to 
a  new  trial,  with  an  observation  that  no  injunction  should  issue 
if  the  restoration  of  that  amount  to  plaintiff  can  be  accomplished. 
The  plaintiff's  rights  to  the  stream  by  condemnation  and  prescrip- 
tion with  the  above  exceptions  were  upheld. 

In  this  case  it  is  to  be  noted  that  again  the  water  was  connected 
with  a  stream  either  as  its  subflow  or  as  percolations  tributary  to 
it.  Also,  that  the  complaining  party  suffered  damage,  while  the 
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parties  complained  of  were  not  seeking  use  on  their  own  land ;  but 
the  damage  to  plaintiff  was  not  in  the  use  of  his  own  land  either, 
because  both  parties  were  seeking  to  carry  the  water  to  distant 
lands. 

(3d  ed.) 

§  1051.  Newport  v.  Temescal  Water  Co.13— The  water  in  this 
case  was  unconnected  with  any  stream,  either  as  subflow  or  as  trib- 
utary— there  was  no  definite  stream  of  any  kind  in  the  neigh- 
borhood. Instead,  the  condition  presented  was  of  a  definite 
catchment  basin  filled  with  water-bearing  gravels,  and  hence 
closely  like  the  situation  in  Katz  v.  Walkinshaw,  and  the  first 
case  since  that  one  which  dealt  purely  with  diffused  percolating 
water  uncomplicated  by  rights  in  any  stream  or  spring.  The 
catchment  basin  involved  part  of  the  lands,  but  the  trial  court 
found  that  there  was  no  single  basin  involving  all  of  them.  Mr. 
Justice  Henshaw  said:  "To  follow  and  answer  plaintiffs'  argu- 
ment would  amount  to  no  more  than  a  setting  forth  of  the  evi- 
dence which  does  sustain  the  findings,  and  to  do  this  fairly  would 
fill  a  volume  of  our  reports. ' '  And  adds  that  a  naked  statement  of 
the  evidence  on  a  single  point  shows  the  technical  nature  of  the  tes- 
timony, and  this  testimony,  to  show  that  there  was  a  subterranean 
connecting  between  the  pumping  works  and  plaintiff's  land,  failed, 
in  the  end,  to  show  it  as  to  a  substantial  part  of  the  land.  The 
land  was  all  so  impregnated  with  alkali  as  to  be  unfit  for  agri- 
culture, little  benefited  by  irrigation.  The  water  level  had,  in 
three  years,  been  lowered  (only  ten  feet)/ but  the  court  distinctly 
repudiated  this  "post  hoc  ergo  propter  hoc"  argument,  there  be- 
ing evidence  that  periods  of  drought  and  pumping  by  strangers 
and  as  well  by  plaintiffs  themselves  were  the  substantial  causes, 
and  the  pumping  by  defendant  only  cumulative,  and  reasonable 
rainfall  would  raise  the  water  level  to  its  former  plane.  The 
damage  inflicted  upon  plaintiff's  land  was  insignificant.  The 
court  says:  "These  findings  so  completely  dispose  of  the  contro- 
versy upon  its  merits  that  little  is  left  to  be  said,"  and  adds: 
"The  decision  of  Katz  v.  Walkinshaw  is  adhered  to,  but  as  plain- 
tiffs on  the  facts  failed  to  establish  any  ground  for  relief  under 
the  principles  there  laid  down,  no  amplification  of  those  prin- 
ciples becomes  necessary."  Adds  that  a  temporary  injunction 
until  payment  of  damages  (which  were  insignificant)  might  have 

13  149  Cal.  531,  87  Pac.  372,  6  L.  R.  A.,  X.  S.,  1098,  Henshaw,  J. 
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been  granted,  but  that  such  was  not  the  form  of  the  suit.  On 
petition  for  rehearing  (denied),  Beatty,  C.  J.,  thought  there  was 
a  cogent  argument  that  should  be  heard  based  on  the  contention 
that  the  acts  were  the  same  as  were  enjoined  in  Katz  v.  Walkin- 
shaw. 

The  controlling  facts  seem  to  be,  from  the  above,  that  as  to  part 
of  plaintiff's  land,  there  was  no  subterranean  connection  with  that 
of  defendants,  and  as  to  the  rest,  it  was  unfit  for  cultivation,  and 
defendants'  acts  were  not  such  as  to  have  done  substantial  or  per- 
manent injury,  even  if  it  were  fit  for  cultivation.  This  seems  to 
be  the  reason  why  the  case  was  not  within  Katz  v.  Walkinshaw. 
That  is,  plaintiff  failed  to  show  that  there  was,  or  could  be,  any 
damage  to  the  use  of  his  land. 

The  points  to  be  noted  are  that  the  case  dealt  purely  with 
diffused  percolating  water,  no  stream  of  any  kind  being  involved; 
that  the  complaining  party  was  not  and  could  not  be  damaged 
in  the  use  of  his  own  land,  and  that  the  party  complained  of  was 
taking  the  water  for  sale  on  distant  lands. 

(3d  ed.) 

§  1052.     Cohen  v.  La  Canada  Water  Co.14 — It  was  said  that  if 

the  percolating  water  fed  a  stream,  the  stream  claimant  (being 
both  a  public  land  appropriator  and  a  riparian  owner)  could  en- 
join the  tunnel  owner ; 15  but  it  was  held  that  the  proof  did  not 
establish  the  connection  with  a  stream.  The  lands  constituting 
the  place  of  use  were  "not  riparian16  and  do  not  abut  or  adjoin 
the  lands  upon  which  said  tunnels  are  situated."  It  was  claimed 
that  such  use  is  per  se  unlawful.  Mr.  Justice  Lorigan  said:  "In 
support  of  her  position  the  broad  proposition  is  contended  for 
that  percolating  waters  can  never  be  taken  away  from  the  land 
where  they  exist,  although  adjoining  proprietors  are  not  injured 
or  damaged  thereby,  and  it  is  asserted  this  rule  finds  support  in 
the  decisions  of  this  court  in  Katz  v.  Walkinshaw  and  McClin- 
tock  v.  Hudson,17  in  Southern  Cal.  I.  Co.  v.  Wilshire  and  Monte- 
cito  Valley  Co.  v.  Santa  Barbara,18  and  in  Gutierrez  v.  Wegc.19 

14  151  Cal.  680,  91  Pac.  584,  11  L.  "  141  Cal.  116,  99  Am.  St.  Rep.  35, 

R.  A.,  N.  S.,  752,  Lorigan,  J.    (Second  70  Pac.  663,  74  Pac.  766,  64  L.  R.  A. 

appeal.     See,   also,   first  appeal,   sec.  236;  and  141  Cal.  275,  74  Pac.  849. 

1049,  supra.)  18  144  Cal.  68,  77  Pac.  767,  and  144 

IB  As  infra,  sec.   1082,  percolating  Cal.  578,  77  Pac.  1113. 

tributaries.  i»  145  Cal.  730,  79  Pac.  449.     The 

i«  Note  the  use  of  the  word  "ripa-  Wilshire  and  Gutierrez  cases  did  not 

riau."  involve  underground  rights,  but  were 
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But  these  cases  do  not  lay  down  the  doctrine  as  broadly  as  appel- 
lant contends  for.  They  lay  down  the  rule  that  waters  of  a 
stream,  or  percolating  waters,  cannot  be  taken  away  from  the 
lands  on  which  they  flow  or  from  lands  upon  which  they  are 
found,  for  use  elsewhere,  where  the  result  of  such  taking  would 
be  to  injuriously  affect  adjoining  property  owners.  The  prin- 
ciple which  enters  into  this  rule  is  the  protection  to  be  given  the 
superior  natural  rights  of  adjoining  property  owners  to  the  flow 
and  use  of  such  waters.  Where,  however,  there  can  be  no  injury 
worked  to  such  adjoining  owners  by  the  taking  and  use  elsewhere 
of  such  waters,  no  limitations  should  be  placed  upon-  the  right  of 
one  developing  them  as  to  their  use."20  And  held  that  such  de- 
veloped water  could  be  taken  to  any  lands  the  defendants  saw  fit. 
"For  authority  sustaining  this  proposition  we  cite  Hansen  v.  Mc- 
Cue,21  Gould  v.  Eaton,22  and  Montecito  etc.  Co.  v.  Santa  Bar- 
bara."23 

The  language  of  this  case,  and  some  of  the  citations  apply  the 
rule  of  riparian  rights  to  percolating  water;  some  of  the  citations 
show  that  the  older  cases  are  not  regarded  as  overruled.  The  actual 
decision  is  upon  the  ground  that  plaintiff  showed  no  damage  in 
respect  to  his  land,  nor  any  possibility  thereof.24 

The  points  to  be  noted  are  that  the  water  was  percolating,  dif- 
fused, having  no  connection  with  any  stream  as  subflow  or  tribu- 
tary, and  hence  the  facts  are  like  Katz  v.  Walkinshaw,  with  the 
exception  that  no  definite  underground  catchment  basin  of  water- 
bearing gravels  existed.  The  complaining  party  was  not,  and  could 
not  be,  damaged  in  the  use  of  her  own  land,  and  the  party  com- 
plained of  was  taking  the  water  to  distant  land. 

(3d  ed.) 

§  1053.     Burr  v.  Maclay  R.  Co.25— Both  parties  obtained  their 

land  from  a  common  grantor  who  had  sunk  seven  wells  and  was 

cases    of   riparian    rights    on   surface  to    enter   the   tunnel   in   those   eighty 

streams.  feet,  but  no  mure. 

20  Italics  ours.  -•»  There    would    be    much    conflict 

21  42  Cal.  306,  10  Am.  Rep.  299.  whether  the  absence  of  damage  would 

22  in   Cal.   639,   52   Am.   St.   Rep.  be    material    in    regard    to    riparian 
201,  44  Pac.  319.  rights.    -Supra,  sec.  814  et  seq. 

2-3  144  Cal.  585,  77  Pac.  1113.  25  (1908)  154  Cal.  428,  98  Pac.  2fiO, 

The  tunnel  of  defendant  was  partly  Shaw,  J.     An  order  was  entered  1-V1>- 

( eighty  feet)    in  plaintiff's  land.     It  ruary  17,  1908,  in  this  case  as  follows: 

was  held  that  this  gave  plaintiff  the  "By   the  Court:  It  appears  that  the 

right   to   whatever   water   she   proved 


988  (3d  ed.)  Pt.  V.     UNDERGROUND  WATER.  9 1053 

taking  thirty  inches  of  water  therefrom  for  distant  use  before 
he  subdivided  the  land.  From  him  plaintiff  acquired  blocks  153, 
190  and  191,  making  ninety  acres  in  all.  Block  191  was  set  out 
in  fruit  trees  requiring  irrigation,  and  on  this  block  plaintiff's 
five  wells  and  pumping  plant  were  situated.  (The  other  blocks 
he  was  not  irrigating,  but  they  were  irrigable,  as  shown  by  exper- 
iment.) Defendant  succeeded  in  title  to,  and  all  rights  of,  a  neigh- 
boring parcel  known  as  block  192,  on  which  were  the  original  seven 
wells  of  the  common  grantor,  and  from  them  defendant  pumped 
water  for  distant  use  by  itself  and  for  sale  to  others  on  distant 
land.1 

Plaintiff's  use  had  begun  first,  and  he  was  using  twenty-five 
inches  six  days  each  month  at  the  time  defendant  later  be- 
gan taking  one  hundred  and  twenty -five  inches.  Defendant's 
pumping  lowered  the  water  level  of  plaintiff's  wells  twenty-one 
feet,2  being  a  depth  below  the  intake  of  plaintiff's  pumps,  and 
beyond  their  capacity,  preventing  them  from  raising  any  water. 
This  lowering  of  water  plane  was  in  part  permanent  (a  lowering 
of  seven  feet  remaining  even  when  defendant  ceased  pumping), 
and  would  be  likely  to  go  permanently  lower  still,  by  exhaustion 
of  the  basin. 

It  was  held  that  plaintiff,  for  his  block  191,  on  which  he  was 
actually  using  the  water,  had  the  right  to  continue  using  twenty- 
five  inches  six  days  each  month,  and  defendant  was  enjoined  from 
pumping  during  that  time;  and  for  plaintiff's  other  blocks,  153 

lands  of  the  plaintiff  and  defendant  the  court  in  bank  upon  full  argument, 

are  situated  over  a  subterranean  basin  It  is  ordered  that  the  submission  here- 

or    reservoir     containing     percolating  in  in  department  be  set  aside,  that  the 

water;     that    the    defendant    is    ap-  cause   be    heard   before   the   court   in 

propriating  said   water  and  carrying  bank  and  that  it  be  placed  on  the  Los 

the  same  to  lands  not  over  said  basin  Angeles  calendar  of  the  April  session, 

and  distant  two  or  more  miles  there-  1908,  for  such  further  argument  upon 

from,  to  be  there  distributed  and  used;  the    question   as   may   be    presented." 

that  upon  a  part  of  the  plaintiff's  land  Subsequently,   the   court   rendered  its 

he  was  using  the  water  of  said  basin  decision    as    stated    in    the    text. 
long  before  the  defendant  began  the          1  The  underground  water  lay  in  a 

appropriation  complained  of,  but  that  catchment     basin     of     water-bearing 

upon  a  large  part  of  it  he  has  never  strata    abutting    upon    an   impervious 

used   said   water,  and   he   claims   the  dike   which   impounded   the   water   in 

right  to  restrain  the  taking  by  the  de-  these  strata,  and   all  plaintiff's  land, 

fernlant    so   as   to    preserve    sufficient  together  with  defendant's  land  where 

water  in  the  basin  for  use  on  the  last-  lay  its  wells,  overlay  this  basin,  while 

mentioned  lands  in  the  future,  should  the  distant  land,  to  which  defendant 

he  desire  to  make  use  of  it  thereon.  took  the  water,  did  not.     There  was 

The  rights  of  such  parties,  under  such  no    stream    involved;    the    water   was 

circumstances,  were  expressly  left  un-  broadly  diffused. 

decided  in  Katz  v.  Walkinshaw.     (141          2  From  nine  feet  below  the  surface 

Cal.  135.)     It  should  be  referred  to  to  thirty  feet  below. 
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and  190,  on  which  no  use  was  being  made  as  yet,  plaintiff  had  a 
right,  on  giving  ten  days'  notice,  to  begin  use,  pumping  a  necessary 
quantity  at  reasonable  times,  during  which  times  also  defendant 
must  cease  pumping.  During  the  remaining  times,  defendant  may 
pump  the  water  and  take  it  for  distant  use,  so  far  as  his  taking 
does  not  exceed  the  repletion  of  the  supply  to  the  basin  from  an- 
nual rainfall,  or  lower  the  water  level  in  plaintiff's  wells  below  the 
capacity  of  his  present  pumps;  provided  only  (on  petition  for  re- 
hearing) that  these  last  two  limitations  shall  not  apply  to  the 
thirty  inches  which  defendant  may  take  as  successor*  to  the  orig- 
inal common  grantor.  These  thirty  inches,  at  all  events,  he  may 
take  at  any  of  the  times  during  which  he  is  allowed  to  pump  at  all. 
Thus  (leaving  out  the  thirty  inches  which  seem  to  rest  on  con- 
tract and  as  to  which  the  court  gave  no  reasons),  plaintiff  was  de- 
clared to  have  a  right  to  the  amount  necessary  for  use  on  all  his 
land,  whether  using  it  or  not.  For  the  blocks  now  in  use,  "Under 
the  rules  stated,  therefore,  the  right  of  the  plaintiff  to  the  quantity 
of  water  necessary  for  use  on  block  191  [on  which  he  was  actually 
using  the  water]  is  paramount  to  that  of  the  defendant  to  take  the 
water  to  the  distant  land  of  the  interveners  and  others  similarly 
situated.  The  defendant  is  entitled  only  to  take  of  the  surplus  after 
block  191  is  supplied."  As  to  the  necessary  quantity  actually  here 
used  by  plaintiff,  defendant  is  absolutely  enjoined.  For  the  blocks 
not  yet  in  use,  also,  he  is  entitled  to  relief,  for  the  water,  although 
not  yet  there  used,  is  its  chief  element  of  value ; 3  but  not  to  a  pro- 
hibitive injunction  until  some  use  there  begins ;  in  the  meantime  the 
form  of  the  relief  will  there  be  limited  to  "prevent  the  destruction 
of  his  source  of  supply"  and  "to  protect  him  in  his  right  to 
thereafter  use  such  water  on  his  land,  and  thus  prevent  the  ap- 
propriator  from  defeating  such  landowner's  right,  or  acquir- 
ing a  paramount  right  by  adverse  use  or  by  lapse  of  time."  The 
decree  was  accordingly  as  to  such  land  phrased  similarly  to  a 

3  "The  land  being  so  situated  that  be  to  hold  that  the  defendant's  ap- 
it  has  the  natural  advantages  afforded  propriation  for  distant  lands  is  sub- 
by  the  underlying  water,  the  conditions  ject  to  the  reasonable  use  of  the  water 
are  analogous  to  those  affecting  land  on  lands  overlying  the  supply,  partic- 
riparian  to  a  stream,  which,  because  ularly  in  the  hands  of  persons  who 
of  its  situation  with  reference  to  the  have  acquired  it  because  of  these 
stream,  is  given  rights  to  the  waters  natural  advantages,  and  we  therefore 
thereof,  so  far  as  necessary  for  use  hold  this  to  be  the  law  of  the  case 
thereon,  which  are  paramount  to  the  with  respect  to  the  lands  upon  which 
right  of  another  riparian  proprietor  no  water  has  been  used  by  the  plain- 
to  divert  the  water  to  lands  not  ripa-  tiff." 
rian.  The  reasonable  rule  here  would 
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decree  quieting  title,  declaring  plaintiff's  right  to  be  as  stated,  and 
enjoining  defendant  from  ever  hereafter  denying  such  right,  but 
refusing  to  enjoin  defendant  from  continuing  his  use  during  the 
nonuse  of  plaintiff.  The  terms  of  the  decree  we  stated  above  in 
detail. 

Upon  another  appeal  in  the  same  case,  these  principles  were 
affirmed. 3a 

In  a  word,  no  taking  for  distant  use  will  be  valid  which  does 
permanent  damage  to  the  local  land  or  depreciates  its  value  or 
may  in  the  future  damage  a  neighbor  in  the  use  of  his  land;  but 
is  valid  in  the  absence  of  such  damage  and  to  the  extent  of  such 
absence  of  damage ;  and  until  such  damage  should  accrue,  the  com- 
plaining party  can  have  only  a  declaratory  decree,  and  not  a  pro- 
hibitive injunction. 

(3d  ed.) 

§  1054.  Barton  v.  Riverside  Water  Co.4 — There  was  an  under- 
ground water-bearing  basin  in  the  San  Bernardino  Valley  (it  be- 
ing conceded  that  no  stream  was  involved,  though  one  existed  in 
the  vicinity),  from  which  the  Riverside  Water  Company  had  been 
pumping,  from  its  present  wells,  water  to  supply  the  town  of  River- 
side for  at  least  nine  years.  Plaintiff,  a  landowner  over  the  same 
basin,  was  held,  irrespective  of  any  question  what  his  rights  might 
have  been,  to  be  barred  of  equitable  relief  under  the  rule  that 
"where  the  complainant  has  stood  by  while  the  development  was 
made  for  public  use,  and  has  suffered  it  to  proceed  at  large  ex- 
pense to  successful  operation,  having  reasonable  cause  to  believe 
it  would  affect  his  own  water  supply,  the  injunction  should  be  re- 
fused." The  court  further  said  that  Katz  v.  Walkinshaw  was  a 
change  in  the  law  intervening,  and  said  (italics  ours)  : 

3a  Burr  v.  Maclay  Rancho  Water  available  in  another  overlying  tract, 

Co.  (L.  A.  No.  2284), Cal. ,  gives  correlative  rights  in  the  com- 

Pac. ,  decided  June  22,  1911.  mon  supply  and   creates  a  right   in 

The    court    here    said,    among   other  one   such    landowner    to    prevent    an- 

things:   "The  existence  of  streams  or  other  from  taking  the  water  to  dis- 

bodies  of  water  extending  from  plain-  tant  lands  not  overlying  the  common 

tiff's  lands  to  lot  192  is  not  essential  supply,  if  such  taking  is  injurious  to 

to  plaintiff's  case.     Under  the  doctrine  him." 

established  in  Katz  v.  Walkinshaw,  The  court  here  further  considered 

supra,  and  subsequent  cases  of  simi-  the  thirty  ;nches  by  which  the  par- 

lar  effect,  the  existence  of  a  common  ties  were  bound  under  the  reserva- 

supply  of   water  in   a  state  of  per-  tion     in    the     conveyances     of     the 

eolation  of  such  a  character  that  the  common  grantor. 

taking  from  one  overlying  tract  will  •»   (1909)  155  Cal.  509.  101  Pac.  790, 

substantially   diminish  the   quantity  23  L.  R.  A.,  N.  S.,  331,  Shaw,  J. 
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"The  decision  in  Katz  v.  Walkinshaw  was  rendered,  and  the 
previous  cases  on  the  subject  of  percolating  waters  thereby  over- 
ruled, because  of  our  conviction  that  the  doctrine  that  the  owner 
of  the  soil  was  the  absolute  owner  of  the  waters  percolating  therein 
and  could  extract  the  same  at  will,  regardless  of  the  effect  on  other 
lands,  is  unsuited  to  our  conditions  and  would  constantly  tend  to 
produce  injustice  and  render  insecure  the  title  to  water  supplies 
devoted  to  beneficial  use.  The  doctrine  of  correlative  rights  in  such 
waters,  declared  in  that  case,  was  adopted  because  it  was  deemed 
necessary  for  the  protection  of  present  and  future  uses  of  such 
waters  against  the  unreasonable  and  remediless  invasions  that  would 
be  allowable  under  the  doctrine  of  absolute  and  irresponsible  owner- 
ship. It  was  perceived  that  the  decision  would  be  regarded  as 
an  innovation  and  that  it  might  cause  suits  to  be  begun  to  prevent 
the  continuance  of  uses  of  such  waters  previously  made.  While 
adhering  to  and  fully  approving  the  doctrine  announced  in  Katz 
v.  Walkinshaw,  especially  in  respect  to  uses  of  percolating  water 
having  their  beginning  after  that  decision  was  made,  we  desire  to 
say  that  a  clear  case  must  be  made  to  justify  an  injunction  to  pre- 
vent a  continuance  of  the  beneficial  use  of  such  waters,  begun  in 
good  faith  before  that  decision  and  which  was  in  full  operation  at 
that  time,  which  is  the  condition  presented  by  the  case  at  bar. 
This  action  was  begun  only  a  few  months  after  that  decision  be- 
came final."5 

Another  water  company,  the  Riverside  -Highland  Water  Com- 
pany, also  supplying  water  to  distant  lands,  had  originally  ob- 
tained its  supply  from  flowing  wells,  the  right  to  which  was  not 
in  dispute,  but  owing  to  drought  these  wells  had  ceased  flowing, 
whereupon  it  bored  new  pumping  wells  in  another  place  over  the 
same  basin,  but  too  recently  to  invoke  the  foregoing  estoppel.  Its 
right  to  do  so  was  upheld  as  a  change  only  in  the  mode  of  exer- 
cising its  right,  and  not  a  change  in  the  right  itself,  relying  upon 
a  similar  rule  regarding  change  of  point  of  diversion  of  surface 
streams.9  The  same  was  held  as  to  new  wells  of  a  third  water  com- 
pany, the  West  Riverside  Water  Company,  which  company  could 
not  have  invoked  the  estoppel  first  mentioned  for  the  further  rea- 
son that  it  was  not  in  public  service,  but  a  mutual  company  sup- 
plying only  its  stockholders  and  not  the  general  public. 

5  See  further  quotation,  infra,  see.          *  Supra,  sec.  504. 
1171. 
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This  case  thus  found  it  unnecessary  to  discuss  the  acquisition 
of  right,  for  as  to  the  last  two  companies  their  original  right  was 
assumed  and  not  disputed,  the  only  question  being  as  to  a  change 
in  the  mode  of  its  exercise;  while  as  to  the  first,  plaintiffs  were 
estopped  by  conduct  of  any  right  to  injunction. 

(3d  ed.) 

§  1055.    Hudson  v.  Dailey.7 — There  was  a  stream  flowing  from 

the  mountains  to  a  broad  valley,  and  the  underground  conditions 
caused  the  stream  water,  on  entering  the  valley,  to  leave  the  chan- 
nel and  diffuse  by  percolation  underground  in  the  broad  valley, 
and  gather  again  toward  the  stream  channel  where  it  entered  cer- 
tain Narrows  at  the  lower  end  of  the  valley.  At  the  Narrows  the 
surface  stream  flow  never  ceased,  but  for  many  years  use  in  wells 
in  the  broad  valley  by  the  various  parties  had  caused  an  absence 
of  surface  flow  above  the  Narrows.  Plaintiff  owns  riparian  land 
below  the  Narrows,  and  has  been  taking  water  from  the  surface 
flow  there  for  about  thirty  years,  using  it  on  this  riparian  and  also 
(semble)  on  nonriparian  land  belonging  to  her.  Defendants  are 
owners  of  land  in  the  upper  broad  valley,  where  they  separately 
get  water  from  wells  for  use  on  their  own  land,  most  of  which  does 
not  abut  upon  the  now  dry  channel;  and  this,  together  with  an 
unusual  drought,  has  caused  the  surface  flow  to  diminish  where  it 
reaches  plaintiff.8  Plaintiff  brought  this  action  to  quiet  title  to  a 
fixed  amount  of  water  and  enjoin  all  use  by  defendants  so  far  as 
it  diminishes  the  surface  flow  to  her  below  that  amount. 

It  was  held  that  if  the  diffusion  in  the  broad  valley  is  such  that 
the  water  still  retains  its  character  as  a  part  of  the  stream,  though 
underground,  "then  the  defendants'  lands  overlying  such  water 
must  be  considered  as  also  riparian  to  the  stream,  and,  under  the 
law  of  riparian  rights,  they  have  a  common  right  with  the  plain- 
tiff to  the  use  of  the  water."  But  the  case  was  considered  chiefly 
on  the  assumption  that  the  underground  diffusion  in  the  broad  val- 

T  156  Cal.  617,  105  Pac.  748,  Shaw,  year  1868,  under  claim  of  right,  to 

J.  the  extent  of  about  two  hundred  and 

8  "Her  land,  or  the  part  of  it  upon  fifty  miner's  inches,  whenever  the 
which  she  uses  the  water,  is  riparian  to  stream  was  large  enough  to  furnish 
the  creek.  She,  and  her  predecessors  that  amount.  The  diversions  of  the 
in  interest,  by  means  of  a  dam  and  defendants  by  their  wells  have  ma- 
open  ditch,  have  diverted  the  water  terially  contributed  to  the  diminution 
from  the  creek  at  a  point  below  any  of  of  the  surface  stream,  and  have,  to 
the  lands  of  the  defendants,  and  have  that  extent,  deprived  her  of  the 
used  it  upon  her  land  ever  since  the  water." 
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ley  was  too  remote  from  the  channel  to  have  retained  its  character 
as  part  of  the  stream;  and  that  defendants'  lands  must  be  regarded 
as  nonriparian  to  the  stream.  That  being  so,  it  was  held  that  the 
stream  on  the  surface  and  the  underground  diffusion  of  percolat- 
ing water,  while  in  the  broad  valley,  were  so  connected  that,  though 
not  one  actual  stream,  they  were  nevertheless  a  continuous  and 
common  supply  of  water,  in  which  all  lands  having  access  thereto 
in  their  natural  situation  are  entitled  equally  to  a  reasonable  use 
at  any  time,  and  exclusive  or  paramount  rights  can  be  obtained 
by  none,  whether  because  of  nonuse  of  others  or  because  of  any 
other  reason  than  grant,  condemnation  or  prescription.  Plaintiff 
having  failed  to  plead  or  prove  that  any  of  the  defendants  were 
exceeding  a  reasonable  use,  she  was  held  not  to  have  made  out  a  case.9 

Mr.  Justice  Shaw  said:  "There  will  always  be  great  difficulty  in 
fixing  a  line,  beyond  which  the  water  in  the  sands  and  gravels  over 
which  a  stream  flows  and  which  supply  or  uphold  the  stream,  ceases 
to  be  a  part  thereof  and  becomes  what  is  called  percolating  water. 
Undoubtedly  the  water  in  the  lands  of  many  of  the  defendants 
would  be  of  the  class  ordinarily  designated  as  percolating  water. 
It  is  therefore  important  to  determine  the  relative  rights  of  the 
owner  of  the  nonriparian  land  containing  percolating  water,  which 
feeds  a  surface  stream,  and  those  who  have  acquired  riparian  or 
prescriptive  rights  in  said  stream,  where  the  pumping  of  such  per- 
colating water  and  its  use  on  the  land  in  which  it  is  found  will 
diminish  the  surface  stream,  to  the  injury  of  those  having  such 
riparian  or  prescriptive  rights  therein. 

"The  owner  of  land  has  a  natural  right  to  the  reasonable  use  of 
the  waters  percolating  therein,  although  it  may  be  moving  through 
his  land  into  the  land  of  his  neighbor,  and  although  his  use  may 
prevent  it  from  entering  his  neighbor's  land  or  draw  it  therefrom. 

9  "The  general  rule,  as  now  estab-  the  supply  'of  the  others.  Applying 
lished  by  the  decisions  of  this  court,  this  rule,  and  assuming  for  the  present 
undoubtedly  is  that  where  two  or  more  that  the  right  of  the  plaintiff  is  not 
persons  own  different  tracts  of  land,  paramount  to  that  of  the  others,  there 
underlaid  by  porous  material  extend-  can  be  no  doubt  that  the  taking  of  a 
ing  to  and  communicating  with  them  part  of  the  underground  waters  Toy  the 
all,  which  is  saturated  with  water  mov-  defendants  is  not  unlawful,  unless 
ing  with  more  or  less  freedom  therein,  they  take  an  unreasonable  share  there- 
each  has  a  common  and  correlative  of.  As  there  is  no  presumption  that 
right  to  the  use  of  this  water  upon  the  part  so  taken  by  any  defendant 
his  land,  to  the  full  extent  of  his  exceeds  his  reasonable  share,  it  would 
needs  if  the  common  supply  is  suffi-  be  incumbent  upon  the  plaintiff  to 
cient,  and  to  the  extent  of  a  reason-  prove  it,  and  as  she  had  made  no  at- 
able  share  thereof  if  the  supply  is  so  tempt  to  do  so,  she  cannot  prevail 
scant  that  the  use  by  one  will  affect  against  them." 
Water  Bights — 63 
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This  right  arises  from  the  fact  that  the  water  is  then  in  his  land 
so  that  he  may  take  it  without  trespassing  upon  his  neighbor.  His 
ownership  of  the  land  carries  with  it  all  the  natural  advantages  of 
its  situation,  and  the  right  to  a  reasonable  use  of  the  land  and 
everything  it  contains,  limited  only  by  the  operation  of  the  maxim, 
'Sic  utere  tuo  ut  alienum  non  lacdas.'  It  is  upon  this  principle 
that  the  law  of  riparian  rights  is  founded,  giving  to  each  owner  the 
right  to  use  the  waters  of  the  stream  upon  his  riparian  land,  but 
limiting  him  to  a  reasonable  share  thereof,  as  against  other  riparian 
owners  thereon.  We  think  the  same  application  of  the  principle 
should  be  made  to  the  case  of  percolating  waters  feeding  the  stream 
and  necessary  to  its  continued  flow.  There  is  no  rational  ground 
for  any  distinction  between  such  percolating  waters  and  the  waters 
in  the  gravels  immediately  beneath  and  directly  supporting  the 
surface  flow,  and  no  reason  for  applying  a  different  rule  to  the  two 
classes,  with  respect  to  such  rights,  if,  indeed,  the  two  classes  can 
be  distinguished  at  all.  Such  waters,  together  with  the  surface 
stream  supplied  by  them,  should  be  considered  a  common  supply,  in 
which  all  who  by  their  natural  situation  have  access  to  it  have  a 
common  right,  and  of  which  they  may  each  make  a  reasonable  use 
upon  the  land  so  situated,  taking  it  either  from  the  surface  flow; 

or   directly   from   the   percolations  beneath,   their   lands 

She  and  they  alike  must  depend  solely  on  their  natural 
rights  for  the  determination  of  the  quantity  they  may  take 
from  this  common  supply.  As  she  has  failed  to  allege  that  they 
have  taken  or  threaten  to  take  more  than  a  reasonable  proportion 
of  the  water,  and  as  she  had  no  right  superior  to  theirs,  she  has 
not  established  a  cause  of  action  against  them  with  respect 
thereto."10 

The  case  has  clearly  merged  the  common  law  of  riparian  rights 
and  the  new  rule  of  percolating  water;  thereby  laying  finally  aside 
the  doctrine  of  "appropriation"  or  exclusive  right  by  priority  of 
use  as  to  percolating  water,  and  inferentially  (but  inferentially 
only)  also  the  doctrine  that  in  the  law  of  riparian  rights  a  non- 
riparian  diversion  is  a  wrong  per  se,  since  in  the  new  law  of  per- 
colating water  the  contrary  is  now  well  settled. 

10  To  one  defendant  (Currier),  who  but    action    against    him    was    held 

took  from  a  well  for  use,  not  on  the  barred  by  prescription,  as  it  was  also 

well-lands,    but    carrying    the    water  as    to    certain    other    defendants,    by 

away  to  another  valley,  the  doctrine  laches, 
of  reasonable  use  would  not  extend, 
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This  is  the  first  case  where  the  conflict  was  between  parties  using 
the  water  on  their  own  lands.  Each  was  held  entitled  to  a  reason- 
able use,  though  this  involved  hardship  and  damage  on  one  who  had 
used  the  water  first,  so  long  as  the  damage  was  not  proved  to  be 
excessive.11 

(3d  ed.) 

§  1056.    Los  Angeles   v.   Hunter.12 — The   Los   Angeles   River 

headed  in  the  San  Fernando  Valley,  a  cup-shaped  depression  of 
many  square  miles  in  a  mountain  circle  filled  irregularly  from  sur- 
face to  bottom  with  loose  gravel  and  other  porous  material,  in 
which  water  accumulated  from  the  mountain  run-off  and  other 
sources,  and  moved  underground  to  the  outlet  of  the  valley  at  a 
point  where,  because  of  narrowing  mountains  and  rising  bedrock, 
water  gathered  on  the  surface  as  the  Los  Angeles  River.  Likewise, 
"the  waters  of  the  Los  Angeles  River  proper  entering  the  valley 
sink  to  bedrock  and  spread  out  laterally,  filling  all  the  voids  of  the 
soil,  and  so  move  slowly  down  to  the  Narrows,  where  the  Los  An- 
geles River,  owing  to  the  declension  in  that  direction  of  the  land 
surface,  appears  as  a  visible  stream."  These  ground-waters,  while 
yet  in  the  valley,  could  not  be  regarded  as  themselves  partaking 
of  the  nature  of  a  river,  but  were  held  to  constitute  an  underground 
lake  which  was  the  source  of  the  river.  A  map  showing  the  valley 
is  given  on  a  later  page.12* 

The  river  as  such  was  claimed  by  the  city  of  Los  Angeles  under 
its  "pueblo  right."13 

Defendants  were  many  landowners  in  the  San  Fernando  Valley, 
who  had  sunk  wells  for  use  of  their  own  lands,  which  drew  from 
this  underground  supply,  appreciably  diminishing  the  surface  flow 
of  the  river  below  the  valley,  and  claimed  the  right  to  do  so  for  the 
use  of  their  own  lands. 14  This,  it  was  held,  would  ordinarily  be 

11  The  damage  caused  by  one  of  the  14  "So  it  is  insisted  by  appellants 
defendants  using  the  water  away  from  that  these  waters  are  strictly  percolat- 
his   land  where  originally  taken  was  ing   waters,    and   that   of    them    they 
inferentially  held  wrongful  without  re-  have  the  cornmon-law  right  of  absolute 
gard    to   any   question    of   reasonable  ownership,   as   modified    in   this   state 
degree — the     test     of     reasonableness  only  by  the  doctrine  of  Katz  v.  Walk- 
governing    only    between    those    who  inshaw,  supra,  namely,  that  the  quan- 
were   using   the   water   on   their   own  turn  of  water  which  they  use  shall  be 
lands  on  which  taken  from  its  natural  in  reasonable  proportion  to  the  whole 
situation.  thereof,  and  that  the  water  BO  taken 

12  MPOQI    Tifi    Pal     603     105    Pac        eha11  be  U8ed  UPOD  the  9urfaoe  soil  of 

12  (19(         156   Cal.   603,    105    i«ac.       ^    bag.       or>    &t    te          not    parrie(] 

1W'  J>  away  for  exterior  nap.  to  the  injury  of 

I2a  Infra,  page  1035.  aBV   owners   of    the   land    within "  the 

13  Supra,  sec.  68.  basin." 
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a  proper  contention;  but,  because  of  the  peculiar  paramount 
"pueblo  right"  of  Los  Angeles  in  the  river  with  which  the  ground 
waters  were  so  intimately  connected,  the  landowners'  rights  to  use 
their  own  lands  were  overridden  in  this  exceptional  case,  and  an  ex- 
clusive right  in  the  ground-waters  accorded  to  the  city  as  a  part 
of  its  exclusive  right  to  the  river  which  they  supplied.  Mr.  Justice 
Henshaw  said:  "Unquestionably  the  San  Fernando  Valley  is  the 
great  natural  reservoir  and  supply  of  the  Los  Angeles  River.  Un- 
questionably the  cutting  off  of  this  supply  would  as  completely  de- 
stroy the  Los  Angeles  River  as  would  the  cutting  off  of  the  Great 
Lakes  destroy  the  St.  Lawrence.  San  Fernando  Valley  may  in- 
deed be  regarded  as  a  great  lake  filled  with  loose  detritus,  into 
which  the  drainage  from  the  neighboring  mountains  flows,  and  the 
outlet  of  which  is  the  Los  Angeles  River.  Impeded  by  the  soils, 
these  waters  of  course  move  more  slowly  than  they  would  in  an 
open  lake.  But  unquestionably  the  general  movement  of  prac- 
tically all  is  southeasterly  to  the  Narrows,  through  and  out  of  which 
flows  the  Los  Angeles  River  proper.  Unquestionably,  also,  a  serious 
interruption  of  or  interference  with  this  supply  would  as  certainly 
impair  the  volume  of  water  carried  by  the  Los  Angeles  River  as 
though  the  interruption  and  interference  were  with  a  surface-flow- 
ing tributary  thereof.  The  waters  of  the  San  Fernando  Valley, 
therefore,  are  not  percolating  waters  in  the  common-law  sense  of 
the  term — vagrant,  wandering  drops  moving  by  gravity  in  any  and 
every  direction  along  the  line  of  least  resistance.  These  waters 
percolate,  it  is  true,  but  only  in  the  sense  that  they  form  a  vast 
mass  of  water  confined  in  a  basin  filled  with  detritus,  always  slowly 
moving  downward  to  the  outlet,  in  the  effort,  in  conformity  with 
physical  law,  to  attain  a  uniform  level.  If  it  be  here  conceded  that 
the  city  of  Los  Angeles  has  the  paramount  right  to  the  use  of  the 
waters  of  the  Los  Angeles  River,  then  the  abstraction  of  waters 
from  this  valley  is  as  clearly  an  interference  with  that  right  as  it 
would  be  if  the  valley,  instead  of  being  filled  with  debris,  were  an 

open  lake  from  which  the  river  drew  its  whole  supply If,  as 

here  contended  and  found,  the  city  of  Los  Angeles  has  paramount 
right  to  the  use  of  all  the  waters  of  the  river,  then,  under  the  doc- 
trine thus  enunciated,  none  of  these  so-called  percolating  waters  may 
be  withdrawn  to  the  invasion  and  injury  of  such  right."15  And 
it  was  held  that,  by  virtue  of  its  paramount  right  as  successor 

IB  Citing  Hudson  v.  Dailej  (1909),  156  Cal.  617,  105  Pac.  748. 
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of  the  Pueblo  de  Los  Angeles,  obtained  while  under  Mexican  sov- 
ereignty, the  city  had  such  a  paramount  right,  and  some  two  hun- 
dred and  seven  landowners  in  the  San  Fernando  Valley  were 
enjoined  from  taking  any  water  by  wells  or  otherwise,  though  for 
use  on  their  own  lands,  at  any  time  when  the  city  was  demanding 
the  entire  surface  flow  of  the  Los  Angeles  River. 

Here  a  taking  for  distant  use  was  allowed  to  override  the  use  by 
a  landowner  of  his  own  land;  but  taken  with  Hudson  v.  Dailey, 
very  similar  in  facts,  where  no  exclusive  right  was  permitted,  it 
shows  that  the  Los  Angeles  case  rested  upon  the  exceptional  fact 
of  the  pueblo  right,  and  probably  also  is  influenced  by  the  greater 
public  interest  in  favor  of  upholding  the  water  supply  of  the  city 
of  Los  Angeles. 

(3d  ed.) 

§  1057.  Miller  v.  Bay  Cities  W.  Co.10— The  Coyote  River  has 
its  watershed  of  over  two  hundred  square  miles  in  the  Eastern 
Coast  Range  Mountains,  issuing  therefrom  at  .the  base  of  Mount 
Hamilton,  in  a  gorge  called  the  Upper  Gorge.  The  river  flows 
thence  about  seven  and  one-half  miles  through  the  Coyote  Valley, 
which  is  comparatively  narrow,  losing  part  of  its  flow  here  by  seep- 
age. The  Coyote  Valley  ends  at  a  second  gorge  called  Lower  Gorge, 
whence  both  the  surface  stream  and  the  underground  seepage  enter 
the  Santa  Clara  Valley,  the  stream  on  the  surface  flowing  down 
that  valley  through  San  Jose  to  the  Bay  of  San  Francisco,  and  the 
seepage  through  the  Lower  Gorge  (joining  further  seepage  from 
the  river  as  it  flows  on,  and  seepage  from  other  sources)  spreading 
out  in  wide  diffusion  under  the  Santa  Clara  Valley,  twenty  miles 
square. 

The  Santa  Clara  Valley  is  one  of  the  richest  and  most  highly 
cultivated  parts  of  the  State.  Its  floor  to  great  depth  is  com- 
posed of  an  irregular  mass  of  gravel  and  other  loose  material,  very 
pervious  to  water.17  The  underground  flow  into  the  valley  gravels 
amounts  to  twenty  million  gallons  daily,  is  "constant  and  continu- 
ous," and  found  by  the  court  to  be  solely  due  to  seepage  from  the 
Coyote  River  at  the  Lower  Gorge.18 

i«  (1910)    157   Cal.   256,    107   Pac.  below  the  gorge  was  held  too  trivial 

115,  27  L.  R.  A.,  N.  8.,  772,  Mr.  Jus-  to  consider,  when  compared  with  the 

tice  Lorigan.  two   hundred  square  miles  of  Coyote 

17  The    court    mentions    something  watershed.      Within    two    years,     the 
about  distinct  "underground  channels."  court  finds,  all  flow  through  the  Lower 

18  A  possible  contribution  from  an-  Gorge  gravels  into  the  valley  gravels 
other  watershed  of  eight  square  miles  would  cease  if  supply  thereto  from  the 
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Plaintiff  in  the  Santa  Clara  Valley  four  miles  below  the  Lower 
Gorge  has  twenty-four  and  one-half  acres  of  land  (twenty- 
three  and  one-third  acres  being  orchard  and  three-fourths  of  an 
acre  being  alfalfa),  all  of  which  land  is  nonriparian  to  the  stream. 
He  has  a  well  on  the  land  ninety  feet  deep,  which  he  uses  once  a  year 
for  twenty  days  to  irrigate  his  orchard,  and  two  days  five  or  six 
times  a  year  to  irrigate  his  three-fourths  of  an  acre  of  alfalfa.  This 
well  was  in  a  stratum  of  gravel  under  pressure,  constantly  sup- 
plied from  the  sinking  waters  of  the  Coyote  River. 

Defendant  company  (organized  to  supply  water  to  the  City  of 
San  Francisco  outside  of  the  valley)  at  the  Upper  Gorge  had 
posted  notices  of  appropriation  (under  sections  1410  to  1422  of  the 
Civil  Code  concerning  the  law  of  appropriation),  and  proposed 
a  surface  dam  and  reservoir ;  at  the  Lower  Gorge  defendant  already 
had  a  large  and  extensive  pumping  plant,  with  wells  seventy-six 
feet  deep  and  tunnels  at  their  bottom,  machinery  and  houses  to 
cover  the  same,  and  proposed  a  subsurface  dam  also.  The  court 
found,  in  short,  that  "the  intention  of  defendants  was  to  divert,  un- 
less restrained  by  the  court,  all  the  waters  of  the  Coyote  River,  both 
surface  and  subsurface,"  and  "that  the  defendant  corporation,  un- 
less restrained,  threatened  to  divert  and  carry  the  waters  of  the 
river  beyond  their  own  lands  for  sale  as  merchandise,  prevent  them 
from  returning  to  the  river  or  gravel  bed,"  and  "if  they  were  so 
diverted  by  defendants  would  be  without  sufficient  water  to  enable 
plaintiff  to  irrigate  his  orchard  or  land,"  and  "the  plane  of  water 
in  the  gravel  below  the  Lower  Gorge  would  be  lowered  to  such  an 
extent  that  it  would  be  below  the  intake  of  the  gravel  stratum  in 
the  land  of  plaintiff  and  his  well  thereby  be  entirely  deprived  of 
water." 

The  opinion  is  very  long.  By  way  of  introduction  concerning 
Katz  v.  Walkinshaw,  which  dealt  with  diffused  percolating  water 
unconnected  with  any  stream,  the  court  says:  The  common-law 
right  under  the  cujus  est  solum  doctrine  ("and  as  an  appropriator 
the  appellants  insist  upon  this  right")  has  been  modified  by  the 
application  of  the  doctrine  of  sic  utere  tuo  so  as  to  preserve  to 
each  owner  of  lands  overlying  a  common  stratum  of  percolating 

river  were  cut  off,  and  the  gravels  in  continuous  and  extensive  irrigation  by 

Santa   Clara   Valley   would   not   yield  the  valley  landowners  is  already  grad- 

ennugh  water  for  irrigation ;  and  even  ually  lowering  the  water  plane, 
with  the  supply  continuing  naturally, 
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waters  a  right  to  a  fair  and  reasonable  use  of  these  waters  of  which 
their  lands  have  a  natural  advantage.19 

The  first  new  point  of  law  actually  involved  in  the  case  at  bar 
arose  from  the  fact  that  plaintiff  was  seeking  to  restrain  the 
diversion  of  a  surface  stream,  although  his  land  did  not  touch 
upon  and  was  not  riparian  to  the  surface  stream,  nor  had  plaintiff 
ever  taken  any  surface  water  therefrom  as  an  appropriator — he 
claimed  no  surface  right,  as  such,  in  the  stream,  but  relied  solely 
upon  his  well  against  a  stream  claimant.20  That  matter,  the  opin- 
ion says,  has  not  been  heretofore  presented,  and  now  in  effect  holds, 
as  was  held  in  Hudson  v.  Dailey,  that  because  of  the  close  connec- 
tion between  the  surface  and  underground  water,  it  should  all  be 
regarded  as  one  general  supply,  for  the  common  use  of  all  lands 
having  access  by  natural  situation  to  any  part  of  it.  This  (against 


19  Mr.  Justice  Lorigan  said  in  that 
regard:  "It  would  be  a  waste  of  time 
to  particularly  discuss  the  reasons 
which  impelled  the  modification  of  the 
common-law  doctrine The  cli- 
matic conditions  of  this  State,  the 
great  stretches  of  arid  and  semi-arid 
lands,  the  uncertainty  of  the  seasons 
and  varying  rainfall,  the  necessity  of 
irrigation  and  the  vast  superiority  of 
underground  waters  as  a  steady  and 
ready  means  of  irrigation  over  the  un- 
certainty of  a  similar  supply  from  a 
surface  stream  which,  in  many  in- 
stances, becomes  dry  at  the  very  time 
when  irrigation  is  necessary;  the  vast 
areas  of  land  brought  under  cultiva- 
tion and  production  by  irrigation  and 
additional  areas  still  to  be  improved 
by  it;  the  enormous  draft  which  this 
constant  improvement  and  cultivation 
makes  on  a  supply  which  is  limited 
and  which  will  become  inadequate  for 
all  as  population  increases  and  addi- 
tional lands  are  to  be  brought  under 
cultivation  and  improved  by  irriga- 
tion; these,  and  many  other  causes, 
impelled  a  departure  from  the  old 
doctrine  and  a  limitation  of  it  and  the 
adoption  of  the  just  principle  that  a 
common  and  essential  necessity — 
\vater — when  supplied  to  well-defined 
strata  from  whatever  source  should  be 
preserved  to  lands  overlying  them  for 
reasonable  use  upon  them.  In  Katz  v. 
Walkinshaw,  supra,  in  the  opinion 
written  by  the  late  Justice  Temple, 
and  in  that  written  by  Justice  Shaw 
upon  a  rehearing  (granted  for  further 


argument),  the  necessity  for  the  modi- 
fication of  the  cujus  est  solum  doc- 
trine as  inapplicable  to  the  conditions 
in  this  State  was  fully  discussed,  an- 
nounced and  applied Defend- 
ant asserted  there,  like  appellants  as 
appropriators  do  now,  that  as  these 
were  percolating  waters  he  had,  under 
the  common-law  rule  to  which  we  have 
just  adverted,  an  absolute  right  to 
abstract  them  to  any  extent  he  saw 
fit  and  to  use  them  anywhere  he 
pleased,  notwithstanding  it  would  re- 
sult in  depriving  the  well  of  plaintiff 
of  any  supply  for  irrigation.  The 
common-law  rule  was  rejected  as  in- 
applicable to  the  conditions  in  this 
State  and  the  rule  of  sic  utere  tuo 
announced,  and  applying  it,  it  was  held 
that  the  rights  of  the  parties  in  the  suit 
to  take  these  particular  waters  were 
correlative,  and  that  the  defendant 
could  not  divert  them  for  sale  elsewhere 
so  as  to  prevent  plaintiff  from  obtain- 
ing a  reasonable  supply  for  irrigation 
and  other  ordinary  uses  upon  his  land. 
The  doctrine  thus  announced  in  this 
pioneer  case  has  been  subsequently 
followed  so  that  the  rule  is  now  settled 
beyond  further  question." 

20  »it  is  insisted  by  the  appellants, 
first,  that  as  the  plaintiff  is  a  non- 
riparian  owner,  he  has  no  right  to  en- 
join to  any  extent  the  diversion  of  the 
waters  of  the  stream  by  an  appropri- 
ator, on  the  ground  that  the  stream 
contributes  percolating  waters  to  the 
nonriparian  lands." 
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distant  me)  is  "a  primary  right  to  the  full  flow  of  such  waters," 
including  the  stream,  so  far  as  the  stream  flow  is  necessary  "to 
bring  his  stratum  up  to  its  water-bearing  capacity,"  which  right  is 
"part  and  parcel  of  his  land,"  "a  vested  right"  of  which  plaintiff 
cannot  be  deprived  except  by  condemnation  on  eminent  domain, 
and  "the  right  of  plaintiff  to  have  the  flow  of  these  waters  in  his 
stratum  uninterrupted  is  paramount  to  the  right  of  defendants  to 
divert  them  for  use  elsewhere  as  the  court  found  they  intended  to 
do,  to  the  irreparable  injury  of  plaintiff,  and  plaintiff  was  entitled 
to  a  decree  enjoining  such  diversion,"  and  "It  makes  no  difference 
in  his  rights,  as  against  an  appropriator  of  the  water,  from  what 
source  the  supply  comes  which  directly  supplies  his  water-bearing 
stratum." 

The  matter  is  discussed  in  the  opinion  at  great  length.  It  is 
pointed  out  that  this  is  the  common-law  rule  between  riparian  own- 
ers on  a  stream  alone,  and  is  the  rule  of  percolating  water  under 
Katz  v.  Walkinshaw,  where  no  stream  is  involved,  and  the  court 
sees  no  reason  why  the  principle  is  different  where  the  two  are  joined 
together  in  nature  upon  the  facts.  "Where  a  large  community  in 
the  Santa  Clara  Valley  is  dependent  thereon,  should  it  be  that  "that 
territory  can  be  deprived  of  this  inestimable  benefit  by  an  appro- 
priator seeking  to  divert  all  the  waters  of  the  river  away  from  the 
stream  as  a  commercial  proposition,  thus  rendering  the  lands  over- 
lying the  various  artesian  strata  valueless"?  The  same  principle 
should  be  applied,  to  reach  justice,  as  is  applied  under  the  common 
law  of  riparian  rights.  Landowners  in  the  valley,  whether  touching 
the  stream  or  not,  are  entitled  against  each  other  to  a  reasonable 
use  of  their  own  lands  by  means  of  this  common  supply,  whether 
they  take  by  ditch  from  the  stream  or  by  well  from  the  ground- 
water;  while  against  a  taker  for  use  off  his  own  land  there  is  no 
question  of  reasonableness,  and  they  are  entitled  to  enjoin  abso- 
lutely any  taking  either  from  the  stream  or  from  a  well  which 
would  diminish  the  value  of  the  valley  lands  or  interfere  with 
their  use  to  any  extent  whatever,  even  in  the  future,  by  impair- 
ment of  underground  water  supply.  No  "appropriation"  by  one 
will  give  a  right  in  such  case,  and  the  "appropriator"  has  the 
burden  of  proof  if  he  asserts  .that  there  is  a  surplus  that  can  be 
taken  without  such  interference.21 

21  "While  the  owner  of  the  tinder-  that  they  may  replenish  his  water- 
ground  stratum  is  only  entitled  to  the  bearing  stratum,  still  his  right  to  the 
flow  of  the  flood  waters  to  the  extent  accustomed  flood  flow  of  the  stream 
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The  second  of  the  main  points  in  the  case  arose  out  of  the  fact 
that  the  Coyote  River  is  torrential,  flowing  chiefly  in  times  of  sud- 
den flood,  defendant  claiming  that,  granting  the  foregoing  as  to  the 
normal  stream  flow,  it  should  not  extend  to  the  storm  waters.1  The 
court  says  such  distinction  might,  perhaps,  be  made,  if  the  storm 
waters  were  occasional  only,  and  served  no  useful  purpose,  but  does 
not  lie  in  this  case,  because  they  are  of  annual  occurrence,  and  serve 
a  useful  purpose  in  keeping  the  ground-water  under  pressure,  so  as 
to  keep  the  valley  water  plane  at  its  present  level,  saying:  "But  in 
the  case  at  bar  there  can  be  no  question  but  that  the  flood  waters 
perform  not  only  a  useful  but  an  indispensable  service  in  pressing 
into  the  gravel  beds  or  trough  at  the  Lower  Gorge  by  their  great 
breadth  and  enormous  weight  a  large  portion  of  the  waters  which 
go  to  supply  the  various  artesian  strata,  including  that  of  plaintiff, 
which  have  their  intake  therein."  Likewise  not  only  the  pressure, 
but  the  volume  of  the  ground-waters  was  held  dependent  upon  the 
storm  flow  of  the  river,  saying  the  underground  volume  is  propor- 
tionate to  the  height  and  breadth  of  the  storm  waters  in  the  river, 
which  even  when  undisturbed  do  not  fully  supply  the  capacity  of  the 
gravels,  and  withdrawal  of  but  a  portion  of  even  the  storm  waters 
would  prevent  plaintiff's  irrigation  from  his  well.2 

for  that  purpose  is  paramount  to  that  million  gallons  which  year  in  and  year 

of  the  right  of  an  appropriator  to  di-  out  daily  percolate  over  the  gorge  and 

vert  any  of  the  waters  for  use  beyond  which  is  designated  as  the  normal  flow 

the  watershed,"  and  "if  the  accustomed  of  the  river,  but  it  is  quite  evident  that 

flow  is  more  than  necessary  to  supply  this  quantity  of  itself,  and  save  for  the 

the  underground  stratum,  the  burden  immense  quantities  which  are  supplied 

of  proof  is  upon  the  appropriator  seek-  by  the  annual  storm  waters,  would  not 

ing  to  appropriate  the  surplus  to  show  sufficiently   meet    the    needs   of   those 

that  there  is  a  surplus."  hundreds    of    property    owners    whose 

Defendants   suggested   an  artificial  land  is  situated  above  the  various  old 

plan  to  release  sufficient  water  from  branch  channels,  all  having  their  in- 

their  proposed  works  to  preserve  the  take  into  the  gravel  beds  at  the  Lower 

normal    conditions,    taking    only    the  Gorge,  and  who  draw  water  for  their 

surplus,  but  they  were  held  not  to  have  irrigation    from   wells    sunk   in    these 

sustained  the  burden  of  proof  of  the  various  water-bearing  gravel  strata." 

feasibility  of  that  plan.  "There  was  no  'waste  or  loss'  of  the 

1  See  supra,  sec.  825.  storm  waters  until,  at  least,  they  had 

2  The     following     are     some     ex-  served  the  essential  and  necessary  pur- 
pressions   used   by   the   court  in    this  pose   of   supplying   to   plaintiff   their 
regard :    "The    flow    of    these    storm  force  and  volume  in  forcing  such  sup- 
waters  during  the  recurring  heavy  rains  ply  into  the  vast  gravel  beds  in  which 
is  absolutely  necessary  to  sustain  the  the  various  underlying  strata  referred 
supply  of  water  thereto  which  would  to  had  their  intakes  and  had  flowed 
otherwise  and  in  a  few  years  be  ex-  over  these  gravels  on  their  way  to  the 
hausted."      "These   intakes    amounted  bay."    "Performing  this  necessary  and 
in  some  seasons  to  from  three  hundred  indispensable  service,  which  could  not 
to  five  hundred  million  gallons  a  day  be  supplied  without  them,  no  part  of 
during    a    single    storm."      "Twenty  them  can'  be  said  to  be  waste  waters 
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In  this  case,  as  in  Hudson  v.  Dailey,  the  stream  and  ground  water 
were  treated  as  one  common  supply  for  all  lands  having  natural 
access  to  any  part  of  it,  and  the  similarity  of  this  to  the  common 
law  of  riparian  rights  is  again  declared.  In  Hudson  v.  Dailey  the 
defendants  were  upheld  as  making  a  reasonable  use  of  their  own 
lands  though  diminishing  the  stream ;  while  in  the  Bay  Cities  case 
the  defendant  was  enjoined  from  diminishing  the  stream  because  it 
would  diminish  the  ground-water  to  such  an  extent  as  to  depreciate 
the  lands  of  other  owners  (and  interfere  with  their  possible  use, 
both  present  and  future),  by  a  taking  for  use  off  the  defendant's 
own  land,  and  sale  beyond  the  watershed. 

This  case,  like  Hudson  v.  Dailey,  also  decides  that  the  law  of 
exclusive  right  by  priority  of  appropriation  has  no  place  in  the 
new  law  of  percolating  water ;  and  that  the  latter  is  very  similar  to 
the  common  law  of  riparian  rights. 

(3d  ed.) 

§§  1058-1061.    Various  Subordinate  Rulings.3 — These  cases  are 

stated  elsewhere,  having  discussed  chiefly  rights  in  streams,  and 
the  question  of  diffused  percolating  water  unconnected  with 
streams  was  subordinate  to  the  stream  rights.4 

We  here,  however,  quote  specially  from  the  closing  paragraph 
in  the  Mentone  case:  "If  the  acts  of  the  defendants  do  not  dam- 
age the  plaintiff,  and  do  not  diminish  the  water  which  would  natu- 
rally flow  to  its  place  of  diversion,  it  is  immaterial  whether  the 
pipe-line  diversion  was  made  before  or  after  the  inception  of  plain- 
tiff's appropriation,"  or  how  far  the  return  of  certain  water  was 
distant  from  a  certain  dam.  That  is,  the  question  of  damage  is 
the  essential  one,  and  the  date  or  priority  of  use  is  not. 

until  they  have  performed  it,  as  far  as  exceptional  because  the  public  interest 

they  are  capable  of  doing  so,  and  have  here  balanced  in  favor  of  the  injunc- 

passed  over  the  gravels  on  their  way  to  tion,    while    usually    he    thought    the 

the  bay."    As  between  these  two  (the  balance  of  convenience,  as  regards  the 

effect    of    the    storm    waters    on    the  public,  would  be  against  an  injunction, 

pressure  and  on  the  volume) ,  the  latter  3  Verdugo  W.  Co.  v.  Verdugo,  152 

is  held  the  one  of  more  importance,  say-  Cal.   655,   93   Pac.    1021;    Huffner  v. 

ing:  "The  right  of  a  person  owning  Sawday,    153    Cal.    86,   94  Pac.   424; 

land  upon  a  channel  of  underground  Pomona  W.  Co.  v.  San  Antonia  Co., 

water  is  not  measured  by  whether  the  152  CaL  618,  93  Pac.  881 ;   Mentone 

water  is  under  pressure  or  not,  but  by  Irr.  Co.  v.  Eedlands  Co.,  155  Cal.  323, 

considering  whether  the  waters  come  100  Pac.   1082,  22   L.   R.   A.,  N.   S., 

to  him  in  a  natural  defined  flow  so  as  382;    Perry   v.    Calkins    (Cal.    1911), 

to  constitute  a  part  or  parcel  of  his  113  Pac.  136. 

lands."  4  Supra,  sees.  38,  39;  infra,  sec.  1077 

Shaw,  J.,  concurring,  thought  that  et  aeq. 
as  to  the  storm  waters  the  case  was 
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(3d  ed.) 

§  1062.  In  the  District  Court  of  Appeal. —"Water  passing 
through  the  soil,  not  in  a  stream,  but  by  way  of  filtration,  is  not 
distinctive  from  the  soil  itself;  the  water  forms  one  of  its  comr 
ponent  parts.  In  this  condition  it  is  not  the  subject  of  appropria- 
tion."5 Adding  that  definite  streams,  however,  are  none  the  less 
subject  to  appropriation  (on  the  surface)  because  issuing  from  wells 
or  springs;  subterranean  interference  with  the  flow  on  the  surface 
not  being  attempted.  The  point  to  be  noted  is  that  the  theory  of 
the  old  rule  is  adopted  and  not  considered  abrogated  in  toto. 

In  another  it  was  said :  ' '  This  water,  the  ownership  of  which  until 
actual  possession  is  acquired  being  in  the  public,  or  at  least  that 
portion  of  the  public  who  may  own  the  surface  of  the  soil  within 
the  artesian  belt,  is  subject  to  a  reasonable  use  only  by  those  inter- 
ested therein.  This  reasonable  use  is  determined  in  Katz  v.  Walk- 
inshaw6  to  be  the  use  of  such  amount  of  the  subterranean  water 
*as  may  be  necessary  for  some  useful  purpose  in  connection  with 
the  land  from  which  it  is  taken.'  The  conditions  existing  in  this 
State  with  reference  to  the  necessity  for  the  conservation  of  irri- 
gating waters  are  most  clearly  set  out  in  the  case  last  cited,  and  the 
reason  for  the  rule  restricting  the  use  clearly  shown.  Whenever  a 
landowner  exceeds  this  reasonable  use,  he  is  appropriating  to  him- 
self that  which  belongs  to  others  who  are  entitled  to  a  like  use,  and 
to  that  extent  is  obstructing  the  free  use  of  property  so  as  to  inter- 
fere with  its  comfortable  enjoyment,  and  which,  by  sections  3479 
and  3480  of  the  Civil  Code,  is  declared  to  be  a  public  nuisance. 
....  As  we  have  before  attempted  to  show,  no  surface  owner  pos- 
sesses the  right  to  extract  the  subterranean  water  in  excess  of  a  rea- 
sonable and  beneficial  use  upon  the  land  from  which  it  is  extracted. 
Any  additional  extraction  is  not  in  the  exercise  of  a  right  if  by  such 
exercise  the  rights  of  the  others  are  injuriously  affected."  And 
held  that  the  use  of  artesian  wells  could  be  regulated  by  statute.7 
In  saying  that  percolating  water  "belongs  to  the  public,"  a  new 
phrase  is  introduced,  suggestive  of  the  term  "publici  juris"  as  used 
with  regard  to  the  water  in  watercourses.8  The  language  in  Ex 
parte  Elam  certainly  resembles  the  common  law  of  running  streams. 

B  De  Wolfskill  v.  Smith,  5  Cal.  App.  1  Ex  parte  Elam,  6  Cal.  App.  233, 
175,  89  Pac.  1001.  91  Pac.  811. 

0  141  Cal.  134,  99  Am.  St.  Rep.  35,          8  Supra,  c.  1. 
70  Pae.  663,  74  Pac.  766,  64  L.  R.  A. 
236. 
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The  insistence  on  damage  to  the  complaining  party  is  also  to  be 
noted. 

In  a  late  case  it  was  said  that  there  is  no  difference  between  the 
new  percolating  water  law  and  the  law  of  riparian  rights  on 
streams,  and  a  landowner  with  a  well  on  his  land  for  its  benefit 
may  have  an  action  against  a  well  dug  on  a  neighboring  highway 
under  grant  of  a  city,  where  the  latter  was  for  distant  use  and  de- 
teriorated plaintiff's  land.9 

(3d  ed.) 

*§  1063.  Miscellaneous  Recent  Eastern  Rulings. — We  give  here 
some  of  the  various  rulings  in  recent  cases  from  many  jurisdictions 
other  than  California  laying  down  the  doctrine  of  reasonable  use.10 

As  between  two  parties  both  seeking  local  use,  it  has  been  held 
proper  for  defendant  to  use  the  water  for  hotel  purposes,11  or  for 
a  public  bath-house.12  For  proper  purposes  by  both  on  their  own 
land,  each  must  not  take  more  than  a  reasonable  share.13 

Waste  is  not  proper  either  against  a  neighbor  seeking  use  on  his 
own  land,14  or  even  against  another  seeking  distant  use  off  his 
land,  such  as  against  a  city  supply  water  company,  or  a  bottling 
company  shipping  mineral  water  away  for  sale.15 

Lowering  of  water  plane  seventy-five  feet  so  as  to  make  the  water 
inaccessible  has  been  held  ground  for  injunction ; 1S  but  not  a  low- 
ering of  only  ten  feet,  the  water  still  remaining  readily  accessible.17 

That  the  water  lay  in  an  underground  reservoir  (artesian  or 
otherwise)  was  made  a  point  in  some  of  the  cases.18 

»  Bonetti  v.  Ruiz   (Cal.  App.),  113  H  Gagnon  v.  French  etc.  Co.,  163 

Pac.  118.  Ind.  687,  72  N.  E.  849,  68  L.  R.  A. 

10  See  list  collected  at  end  of  this  175 ;  Barclay  v.  Abraham,  121  Iowa, 

chapter.  619,  100  Am.  St.  Rep.  365,  96  N.  W. 

n  St.  Amond  v.  Lehman,  120  Ga.  1080,  64  L.  R.  A.  255. 
253,  47  S.  E.  949;  Hamby  v.  City  of  15  Pence  v.  Carney,  58  W.  Va.  296. 

Dawson.  126  Ky.  451,  104  S.  W.  259,  112  Am.  St.  Rep.  963,  52  S.  E.  702,  6 

12   L.   R.   A.,   N.   S.,   1164;    Pence   v.  L.  R,   A.,  N.   S.,  266;   St.   Amand  v. 

Carney.  58  W.  Va.  296,  112  Am.  St.  Lehman,  120  Ga.  253,  47  S.  E.  949; 

Rep.  963,  52  S.  E.  702,  6  L.  R.  A.,  N.  Stillwater  Co.  v.  Farmer,  89  Minn.  58, 

S..  266.  99  Am.  St.  Rep.  541,  93  N.  W.  907,  60 

12  Willis  v.  City  of  Perry,  92  Iowa,  L.  R.  A.  875. 

297,  60  N.  W.  728,  26  L.  R.  A.  124.  i«  Willis  v.  City  of  Perry,  92  Iowa, 

13  Pence  v.  Carney,  58  W.  Va.  296,  297,  60  N.  W.  728,  26  L.  R.  A.  124. 
112  Am.  St.  Rep.  963,  52  S.  E.  702,  "  Newport  v.  Temescal  W.  Co.,  149 
6  L.  R.  A.,  N.  S.,  266.     Either  may  Cal.  531,  87  Pac.  372,  6  L.  R.  A.,  N. 
take  all,  semble,  Houston  Ry.  v.  East,  S..  1098. 

98  Tex.  146,  107  Am.  St.  Rep.  620,  81  18  Pence  v.  Carney,  58  W.  Va.  296. 

S.  W.  279,  66  L.  R.  A.   738,  4  Ann.  112  Am.  St.  Rep.  963,  52  S.  E.  702,  6 

Cas.  827;  Forbell  v.  N.  Y.,  164  N.  Y.  L.  R.  A.,  N.  S.,  266;  Barclay  v.  Abra- 

522.   79   Am.  St.  Rep.  666,  58  X.  E.  ham,  121  Iowa,  619,  100  Am.  St.  Rep. 

644,  51  L.  R.  A.  695.  365,  96  N.  W.  1080,  64  L.  R.  A.  255; 
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Some  cases  laid  stress  on  the  fact  that  the  party  complained  of 
knew  the  probable  results  in  advance,  and  proceeded  anyway, 
though  without  any  ill-will  toward  the  other  party.19 

The  New  York  cases  have  laid  stress  on  the  fact  that  the  means 
of  use  (heavy  pumps)  were  excessive,  putting  a  compulsion  upon 
the  underground  water,  effecting  an  extralateral  trespass  similar  to 
the  cases  of  explosions  or  blasting.20 

Some  of  the  cases  have  laid  stress  on  actual  malice;  such  as  a 
desire  to  ruin  a  neighbor,  or  to  make  him  buy  out  the  defendant.21 

The  measure  of  damages  for  loss  of  underground  water  is  held 
to  be  the  loss  of  rental  value  of  the  land,  and  not  the  value  of  pro- 
ducible crops.22 

Suit  has  been  brought  by  the  United  States  Reclamation  Service 
to  enjoin  well  sinking  and  pumping  to  the  impairment  of  the  water 
supply  of  the  proposed  Garden  City  Project  in  Kansas.23 

Most  of  the  recent  cases  involved  well-sinking  to  pump  water  to 
distant  land,  such  as  to  supply  a  city;  and  in  all  of  such  the  taking 
has  been  absolutely  enjoined  where  it  would  be  detrimental  to  the 
land  or  water  supply  of  an  adjoining  landowner.24 

(3d  ed.) 

§  1064.  Recapitulation  of  the  California  Cases. — There  have 
been  fourteen  cases  since  and  including  Katz  v.  "Walkinshaw.  Re- 
lief was  granted  in  five  cases,  refused  in  seven  cases,  and  in  two 
cases  granted  in  part  and  refused  in  part.  The  cases  hence  now 
predominate  in  result  agrinst  the  plaintiff. 

Erickson    v.    Crookston    W.    Co.,    100  Sanatorium,  122  App.  Div.  87,  106  N. 

Minn.  481,  111  N.  W.  393,  8  L.  R.  A.,  Y.  Supp.  544. 

N.  S.,  1050,  10  Ann.  Cas.  843;  Katz  21  Gagnon  v.  French  etc.  Co.,   163 

v.  Walkinshaw,  141  Cal.  116,  70  Pac.  Ind.  687,  72  N.  E.  849,  68  L.  R.  A. 

663,  74  Pac.  766,  64  L.  R.  A.  236.  175;   St.  Amand  v.  Lehman,  120  Ga. 

19  Dickinson  v.  Grand  Junction  etc.  J53,  47  S    E.  949;   Hamby  v.  rity  of 
Co.,  7  Ex.  301;  Smith  v.  Brooklyn,  18  D0a*SO£  \26  £ V  llVl                ' 
App.  Div.  340,  46  N.  Y.  Supp.  141;  «  Bdaeit  v'  New  York    69  N    Y 
Forbell  v.  New  York,  164  N.  Y.  522,  .         D  v    302'    74  N    Y    SnL    G7\ 

'•Q     A  ™      e+      T>^>^      ««ft      KO    V      1?      KAA      K1  "PP"     •L'1V-     PWj      '*     W.      X.      OUpp.     O/O. 

T    £    k  St   Rep   666   58  >    E.  644   51       g£  gl       Dexter  v  Providence  A.  c 

£ J  of ?« ^  07  £?»?S2E    l  story'  387> Fed- Cas- No- 38W- 

v.  .hast,  98  lex.  146,  107  Am.  ot.  Kep.  ~,  Tr'  »-j  01-4.                      .   e    T  o«  i 

fi°0    SI  9   W   27Q    fifi  T     R    A    7^8    4  United  States  v.   Sugar  &  Land 

'   n      007        '                             '  Co.   (see  8th  Annual  Rept.  of  U.  S. 

Ann.  cas.  8^7.  Reclamation  Service,  p.  6). 

20  Smith  v.  Brooklyn,  18  App.  Div.  2*  E.  g.,  Miller  v.  Bay  Cities  Co., 
340,  46  N.  Y.   Supp.  141;    Smith  v.  157  Cal.  256,  107  Pac.  115,  27  L.  R. 
Brooklyn,  32  App.  Div.  257,  52  N.  Y.  A.,  N.  S..  772 ;  Meeker  v.  East  Orange 
Supp.  983;  Forbell  v.  New  York.  164  Co.,  77  X.  J.  L.  623.  134  Am.  St.  Rep. 
N.  Y.  522,  79  Am.  St.  Rep.  666.  58  N.  798,  74  Atl.  379,  25  L.  R.  A.,  N.  S., 
E.  644,  51  L.  R.  A.  695;  Hathorne  v.  465. 
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Springs  or  Streams  were  involved  in  most  of  the  cases.  Only  five 
cases  dealt  with  purely  diffused  water.25 

Underground  Reservoir  appeared  in  most  of  the  cases,  but  only 
the  case  of  Los  Angeles  v.  Hunter  made  it  the  actual  ground  of 
decision.  There  was  none  present  in  the  McClintock  and  the  two 
Cohen  cases,  which  nevertheless  considered  the  principle  of  Katz 
v.  Walkinshaw  involved,  and  was  expressly  declared  unnecessary 
in  the  first  Cohen  case.  We  hence  feel  justified  in  saying  (as  else- 
where) that  the  existence  of  an  "underground  reservoir"  is  not 
an  essential  point. 

Reasoning:  The  latest  cases  strongly  declare  that  the  principles 
involved  are  substantially  the  same  as  those  of  the  common  law  of 
riparian  rights,  and  it  is  now  clear  that  the  law  of  exclusive  rights 
by  prior  appropriation  has  no  place. 

Damage:  In  all  the  cases  granting  relief,  the  presence  of  dam- 
age in  respect  to  plaintiff's  land  through  enjoyment  of  spring  or 
stream  rights,  or  to  the  use  of  his  own  land  where  mere  diffused 
percolating  water,  was  insisted  upon.  In  the  others,  where  relief 
was  refused,  the  absence  of  such  damage  or  the  possibility  thereof 
(except  for  the  reasonable  use  of  his  own  land  by  the  party  com- 
plained of)  was  likewise  insisted  upon  (or  an  estoppel  was  invoked 
against  the  damage),  and  was  expressly  declared  to  take  these  cases 
out  of  the  rule  of  Katz  v.  Walkinshaw.  "We  think  this  the  essential 
point  of  this  new  rule,  which  only  modifies  the  old  rule  where  the 
complaining  party  shows  damage  in  respect  to  his  land  or  to  the 
use  (present  or  future)  thereof.  The  rule  is  limited,  as  Mr.  Justice 
Henshaw  said,  to  "circumstances  of  injury  or  hardship." 

Distant  Use  &i/  Defendant,  when  the  ground  of  complaint,  was 
held  wrongful,  on  the  showing  of  such  damage,  and  of  any  possi- 
bility thereof  in  the  future ;  permitted  in  the  absence  of  such  show- 
ing, or,  if  only  future  damage,  until  such  damage  should  accrue, 
the  distant  user  having  the  burden  of  proof. 

Local  Use,  when  the  ground  of  complaint,  was  held  wrongful 
only  when  excessive,  and  rightful  when  the  interference  caused 
thereby  was  a  reasonable  use  of  the  local  land.1 

Xot  Present;  Among  the  elements  not  present  in  any  of  these 
cases  may  be  mentioned  distant  use  of  purely  diffused  percolating 
water  by  both  parties.2 

25  The  Katz,  Newport,  Burr,  Bar-  ception  of  the  Los  Angeles  pueblo 
ton.  and  second  Cohen  case.  right,  Los  Angeles  v.  Hunter. 

.  Hu«Uon  T.  Dailey.    With  th.  ex-  **      «*    »*  »—•  — 
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(3d  ed.) 

§  1065.  Conclusions. — "We  conclude  that  but  two  questions  are 
hence  involved  in  a  case  under  the  California  rule,  to  wit: 

First:  Is  the  complaining  party  damaged  in  respect  to  his  land, 
or  its  value,  or  the  use  of  his  land,  present  or  future,  or  is  there  an 
impairment  of  his  rights  in  a  watercourse? 

Second:  If.  so,  is  the  damage  caused  by  reasonable  use  of  his  own 
land  by  the  party  complained  of? 

Without  such  damage,  no  use  whatever  of  the  party  complained 
of  is  wrongful.  With  such  damage,  the  damage  is  wrongful  if  not 
done  in  such  reasonable  use  of  his  own  land  (with  the  exceptional 
case  of  the  pueblo  right  of  Los  Angeles). 

In  reaching  the  above  results  the  California  rule  does  not  differ 
from  what  may  now  be  called  the  general  American  rule.  Mr. 
Justice  Temple  considered  that  he  was  laying  down  the  general 
American  rule,  though  Mr.  Justice  Shaw  regarded  it  as  a  rule 
peculiar  to  California  because  of  the  aridity  of  the  climate  and 
scarcity  of  water  in  the  southern  part  of  the  State ; 8  and  the  Colo- 
rado court  has  also  so  considered  the  decision,  saying:  "The  law 
regulating  ownership  of  percolating  waters  in  the  arid  States  is 
now  of  great — as  time  passes  will  be  of  still  greater — importance; 
and  until  a  proper  case  is  presented  calling  for  it,  we  decline  to 
announce  the  rule  applicable  to  our  local  conditions.  We  make  this 
observation  in  view  of  the  fact  that,  after  the  briefs  on  this  appeal 
were  in,  the  supreme  court  of  California,  in  a  series  of  cases,  has 
considered  this  important  question,  and  established  for  that  juris- 
diction the  rule  that  the  right  of  an  owner  of  land  to  use  water 
percolating  therein  is  the  right  only  to  a  reasonable  use  thereof  for 
the  benefit  and  enjoyment  of  his  land."4 

Recent  cases  throughout  the  country,  however,  have  laid  down 
the  same  rule  though  no  aridity  of  climate  was  involved.5  Review- 
ers all  take  the  same  view — that  the  rule  is  the  prevailing  Ameri- 
can view  and  not  confined  to  arid  regions,  nor  resting  upon  natural 
scarcity  of  water  or  unusual  local  conditions.6  In  one  case,  review- 

8  Cf.  Lux  v.  Haggin,  69  Cal.  255,  5  Cases 'cited  below, 

at  311,  10  Pac.  674,  saying  the  court  «  E.  g.,  4  Mich.  Law  Rev.  541,  99 

cannot  make  a  separate  rule  for  sep-  Am.  St.  Rep.  66,  note,  64  L.  R.  A.  255, 

arate  parts  of  the  State.  note;     18    Harvard    Law    Rev.    415; 

4  Smith  etc.  Co.  v.  Colorado  etc.  Co.,  Water  Supply  Paper  122  of  the  U.  S. 

34  Colo.  485,  82  Pac.  940.  3  L.  R.  A.,  Geological     Survey;     13     Yale     Law 

N.  S.,  1148.     See,  also,  Le  Quime  v.  Journal.    222;    1    Columbia   Law   Be- 

ClKimbers,  15  Idaho,  405,  98  Pac.  415,  view,  506;  66  Cent.  L.  J.  194. 
21  L.  R.  A.,  N.  S.,  70. 
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ing  the  recent  decisions,  this  is  pointed  out,  and  it  is  added:  "We 
must  yield  assent  to  the  latter  doctrine  of  reasonable  and  beneficial 
use,  which  constitutes  rather  a  qualification  of  the  early  rule  than 
an  announcement  of  a  new  rule."11 

"It  is  believed,  however,  that  the  prevailing  American  view  is 
that,  in  order  to  justify  the  cutting  off  of  another's  water  supply 
derived  from  percolating  waters,  it  is  necessary  that  this  should 
be  the  result  of  a  reasonable  user  of  defendant's  rights  in  his  own 
lands."8 


(3d  ed.) 

§  1066.     Collection  of  Recent  Cases. — A  collection  of  the  recent 

cases  from  various  American  jurisdictions  is  given  in  the  note.  The 
opinion  in  the  New  Jersey  case  of  Meeker  v.  East  Orange  is  specially 
worth  reading.' 


7  Citing   and   reviewing   the   recent 
cases.     Pence  v.  Carney,   58   W.  Va. 
296,  112  Am.  St.  Rep.  963,  52  S.  E. 
702,  6  L.  R.  A.,  N.  S.,  266,  remarking 
that,  though  not  a  substitution  of  the 
law  of  surface  streams,  the  new  rule 
has  similarities  thereto. 

8  E.  W.  Huffcut,  in  13  Yale  Law 
Journal,    222,    reviewing    the    recent 
cases.      He     considers     the     doctrine, 
"after  all,  merely  one  of  social  util- 
ity." 

See  Sheehan  v.  Flynn,  59  Minn.  436, 
61  N.  W.  462,  26  L.  R.  A.  632,  as  to 
a  similar  modification  of  the  common 
law  of  diffused  surface  water. 

9  The  following  are  all  very  recent 
cases,  and  some  of  them  cite  Katz  v. 
Walkinshaw  in  support  of  their  rul- 
ing: 

California. — See  list  of  cases  supra, 
sec.  1042. 

Colorado. — Smith  v.  Colorado  etc. 
Co.,  34  Colo.  485,  82  Pac.  946,  3  L.  R. 
A.,  N.  S.,  1148  (comment  only). 

Delaware. — Little  v.  American  Tel. 
Co.,  6  Del.  374,  67  Atl.  169  (dictum). 

Georgia. — St.  Amand  v.  Lehman, 
120  Ga.  253,  47  S.  E.  949.  But  see 
Stoner  v.  Patten,  132  Ga.  178,  63  S.  E. 
897. 

Idaho. — Comment  only,  in  Josslyn 
v.  Daly,  15  Idaho,  137,  96  Pac.  568; 
Le  Quime  v.  Chambers,  15  Idaho,  405, 
98  Pac.  415.  21  L.  R.  A.,  N.  S.,  76, 
citing  the  first  edition  of  this  book, 
which,  however,  the  author  has  modi- 


fied in  the  later  editions,  in  the  light 
of  the  subsequent  California  cases. 

Indiana. — Gagnon  v.  French  etc. 
Co.,  163  Ind.  687,  72  X.  E.  849,  68  L. 
R.  A.  175. 

Iowa. — Willis  v.  City  of  Perry,  92 
Iowa,  297,  60  N.  W.  728,  26  L.  R.  A. 
124;  Barclay  v.  Abraham,  121  Iowa, 
619,  100  Am.  St.  Rep.  365,  96  N.  W. 
1080,  64  L.  R.  A.  255. 

Kansas. — See  Gilmore  v.  Royal  Salt 
Co.  (Kan.  1911),  115  Pac.  541;  and 
statutes,  infra,  sec.  1436. 

Kentucky. — Hamby  v.  City  of  Daw- 
son  Springs,  126  Ky.  451,  104  S.  W. 
259,  12  L.  R.  A.,  N.  S.,  1164 ;  Louis- 
ville Co.  v.  Kentucky  Co.,  117  Ky.  71, 
111  Am.  St.  Rep.  225,  77  S.  W.  368, 
70  L.  R.  A.,  N.  S.,  558,  4  Ann.  Cas. 
355  (dictum)  ;  Long  v.  Louisville  etc. 
R.  Co.,  32  Ky.  Law  Rep.  774,  107  S. 
W  203. 

Maryland. — Western  etc.  Co.  v. 
Martin  (1909),  110  Md.  554,  73  Atl. 
267  (comment  only). 

Massachusetts. — Quaere,  as  to  Hart 
v.  Jamaica  Pond  Co.,  133  Mass.  488. 

Minnesota. — Stillwater  Co.  v.  Farm- 
er. 89  Minn.  58,  99  Am.  St.  Rep.  541, 
93  N.  W.  907,  60  L.  R.  A.  875 ;  Erick- 
son  v.  Crookston  etc.  Co.,  100  Minn. 
481,  11  N.  W.  391,  8  L.  R.  A.,  N.  S., 
1250,  10  Ann.  Cas.  843;  Same  v. 
Same,  105  Minn.  182,  117  N.  W.  435, 
17  L.  R.  A.,  N.  S.,  650;  Farmer  v. 
Stillwater  Co.,  99  Minn.  119,  108  N. 
W.  824.  See,  also,  Tuttle  v.  Buck 
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(1909),  107  Minn.  145,  131  Am.  St. 
Eep.  446,  119  N.  W.  946,  22  L.  R.  A., 
N.  S.,  599,  16  Ann.  Cas.  807  (dictum) ; 
Sheehan  v.  Flynn,  59  Minn.  436,  61  N. 
W.  462,  26  L.  B.  A.  632  (surface 
water). 

Missouri. — Springfield  W.  W.  v. 
Jenkins,  62  Mo.  App.  74  (dictum). 

New  Hampshire. — Bassett  v.  Sales- 
bury,  43  N.  H.  569,  82  Am.  Dec.  179; 
Swett  v.  Cutts,  50  N.  H.  439,  9  Am. 
Rep.  276.  These  are  old  cases. 

New  Jersey.  —  Meeker  v.  East 
Orange,  77  N.  J.  L.  623,  74  Atl.  379, 
overruling  S.  C.,  76  N.  J.  L.  435,  70 
Atl.  360. 

New  Mexico. — Vanderwork  v.  Hewes 
(N.  M.),  110  Pae.  567  (comment 
only). 

New  York.— Smith  v.  City  of  Brook- 
lyn, 18  N.  Y.  App.  Div.  340,  46  N.  Y. 
Supp.  141;  Same  v.  Same,  160  N.  Y. 
357,  54  N.  E.  787,  45  L.  R.  A.  664; 
Forbell  v.  New  York,  164  N.  Y.  522, 
79  Am.  St.  Rep.  666,  58  N.  E.  644,  51 
L.  R.  A.  695 ;  Reisert  v.  New  York,  69 
App.  Div.  302,  74  N.  Y.  Supp.  673; 
Hathorn  v.  Saratoga  etc.  Sanatorium, 
55  Misc.  Rep.  445,  106  N.  Y.  Supp. 
553;  Hathorn  v.  Natural  Carbon  Gas 
Co.  (1908),  128  App.  Div.  33,  112  N. 
Y.  Supp.  374;  Same  v.  Same,  194  N. 
Y.  326,  128  Am.  St.  Rep.  555,  87  N. 


E.  504,  23  L.  R.  A.,  N.  S.,  436,  16 
Ann.  Cas.  989 ;  People  v.  N.  Y.  Carbon 
etc.  Co.  (1908),  128  App.  Div.  42,  112 
N.  Y.  Supp.  381;  Same  v.  Same,  196 
N.  Y.  421,  90  N.  E.  441;  Strang  v. 
New  York,  127  N.  Y.  Supp.  231.  See, 
also,  Jager  v.  New  York,  35  Misc. 
Rep.  622,  72  N.  Y.  Supp.  131,  affirmed 
in  75  App.  Div.  258,  78  N.  Y.  Supp. 
49;  Dinger  v.  New  York,  42  Misc.  Rep. 
319,  86  N.  Y.  Supp.  577,  affirmed  in 
101  App.  Div.  202,  86  N.  Y.  Supp. 
577,  92  N.  Y.  Supp.  1120. 

West  Virginia. — Pence  v.  Carney,  58 
W.  Va.  296,  112  Am.  St.  Rep.  963,  52 
S.  E.  702,  6  L.  R.  A.,  N.  S.,  266. 

United  States  Supreme  Court. — See 
Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190, 
20  Sup.  Ct.  Rep.  576,  44  L.  Ed.  729; 
Lindsley  v.  Natural  Carbonic  etc.  Co., 
31  Sup.  Ct.  Rep.  337. 

Contra. — But  for  recent  cases  contra, 
see  Huber  v.  Merkel,  117  Wis.  355,  98 
Am.  St.  Rep.  933,  94  N.  W.  354,  62  L. 
R.  A.  589;  Houston  Ry.  v.  East,  98 
Tex.  146,  107  Am.  St.  Rep.  620,  81  S. 
W.  279,  66  L.  R.  A.  738;  Miller  v. 
Wheeler  (1909),  54  Wash.  429,  103 
Pac.  641,  23  L.  R.  A.,  N.  S.,  1065, 
dictum  (but  cf.  Charon  v.  Clark,  50 
Wash.  191,  126  Am.  St.  Rep.  896,  96 
Pac.  1040,  17  L.  R.  A.,  N.  S.,  647)  ; 
Stoner  v.  Patten,  132  Ga.  178,  63  S. 
E.  897. 


§§  1067-1075.     (Blank  numbers.) 
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CHAPTER  43. 
CLASSIFICATION  OF  UNDERGROUND  WATERS. 

S  1076.     Classification  of  underground  waters. 

A.  CONNECTED  WITH  A  WATERCOURSE  OR  SOME  OTHER  DEFI« 

NITE  BODY  OF  WATER. 

S  1077.  Definite  known  underground  streams. 

S  1078.  The  subflow  of  a  stream. 

§  1079.  Subflow  is  a  part  of  the  stream. 

§  1080.  Separate  rights  in  subflow. 

§  1081.  Same.     (Mentone  Irr.  Co.  v.  Redlands  Co.) 

§  1082.  Percolations  tributary  to  watercourses. 

S  1083.  Interference  with  a  stream    in  the  reasonable  use  of  one's  own  land. 

B.  DIFFUSED    PERCOLATING    WATER    UNCONNECTED    WITH    A 

STREAM. 

§  1084.     Diffused  ground-water. 

S  1085.     Diffused  ground-water  in  the  California  Coast  Range  valleys. 
S  1086.     Same — Underground  lakes  or  artesian  belts. 
S  1087.     Same — Underground  reservoirs  supplied  by  or   supplying  surface 

streams. 
S  1088.     Same. 

§  1089.     Artesian  wells — Miscellaneous. 
S  1090.     Merger  of  the  rules  governing  these  different  classes  of  grormd- 

water  with   each   other   and  with  the   common  law   of   riparian 

rights  upon  streams. 
5§  1091-1099.     (Blank  numbers.) 

(3d  ed.) 

§  1076.  Classification  of  Underground  Waters. — The  cases  that 
arise  group  themselves  into  underground  water  in  or  connected 
with  some  definite  body  of  water,  on  the  one  hand,  and  that  which 
percolates  diffused  as  "ground  water"  without  any  such  connection. 
The  former  may  be  divided  into  four  classes,  viz. :  (1)  Definite 
known  underground  streams;  (2)  The  subflow  of  surface  streams; 
(3)  Percolations  tributary  to  watercourses;  (4)  Subterranean  lakes 
or  artesian  belts.  Diffused  percolating  water,  unconnected  with  a 
stream  or  other  definite  body,  stands  separate  from  these. 

The  significance  of  this  classification  is  that  when  the  ground- 
water  is  directly  connected  with  the  flow  of  a  definite  stream,  the 
Western  cases  have  usually  regarded  the  stream  rights  as  the  prin- 
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cipal,  and  the  ground  water  as  but  incident  to  the  stream,  sub- 
ordinating the  ground-water  claimants  to  the  stream  claimants. 
The  latest  California  decisions  have,  however,  carried  the  new  law 
of  percolating  water  to  an  extent  which  seems  no  longer  to  sub- 
ordinate the  ground-water  claims.  Nevertheless,  the  classification 
still  furnishes  a  description  of  the  several  types  of  cases  that  arise, 
even  though  there  may  be  no  longer  a  difference  in  the  principles 
of  law  that  are  applied  to  them. 


A.     CONNECTED  WITH   A  WATERCOURSE  OR  SOME  OTHER  DEFI- 
NITE BODY  OF  WATER. 
(3d  ed.) 

§  1077.  Definite  Known  Underground  Streams. — The  first  class 
of  underground  water  is  water  flowing  in  a  known  and  defined  un- 
derground stream.  This  has  always  been  treated  on  the  same 
principles  as  surface  streams,  both  under  the  law  of  appropriation 
and  at  common  law.1  They  can  undoubtedly  be  appropriated  upon 
the  same  terms  as  surface  streams.2  A  definite  known  and  defined 
underground  stream  may  be  appropriated  through  a  tunnel,  and 
will  be  protected  against  a  taking  through  a  later  tunnel  by  an- 
other person  upon  the  same  terms  as  surface  streams.3 

The  landowner  has  the  rights  of  a  riparian  owner,  upon  the  same 
terms  as  surface  streams,  in  streams  flowing  in  a  defined  course 
under  his  ground,  provided  its  course  and  channel  are  definitely 
known  and  ascertained.4  The  general  principle  is  established  that 
underground  streams  in  known  and  defined  channels  are  governed 
by  the  same  rules  as  surface  streams. 

A  line  of  bushes  may  show  the  presence  of  an  underground 
stream,5  but  definite  underground  streams  are  few  and  of  rare  oc- 

1  Hanson  v.  McCue,  42  Cal.  303,  at      also,  WThitmore  v.  Utah  Fuel  Co.,  26 
308,  10  Am.  Rep.  299;  Cross  v.  Kitts,       Utah,   488,    73    Pac.    764;    Keeney   v. 
69  Cal.  217,  58  Am.  Rep.  558,  10  Pac.      Carillo,  2  N.  M.  480. 

409;   Lux  v.   Haggin,  69  Cal.  255,  at          4  Yarwood  v.  West  Los  Angeles  etc. 

394,  10  Pac.  674;  Hale  v.  McLea,  53  Co.,  132  Cal.  204,  64  Pac.  275;   Ver- 

Cal.    578;    Strait   v.   Brown,    16   Nev.  dugo  W.  Co.  v.  Verdugo   (1908),  155 

317,  40  Am.  Rep.  497;  Kevil  v.  City  of  Cal.  655,  93  Pac.  1021,  per  Beatty,  C. 

Princeton  (Ky.  Civ.  App.),  118  S.  W.  J.;  Taylor  v.  Welch,  6  Or.  198;   Hale 

363;     Pomeroy    on    Riparian    Rights,  v.    McLea,    53    Cal.    578;     Bradford 

sec.  63;  Farnham  on  Waters,  p.  2084.  Corp.  v.  Ferrand  (1902),  2  Ch.  D.  655; 

2  Ibid.;  Kinney  on   Irrigation,  sec.  E\v;irt  v.  Belfast  etc.,  9  L.  R.  Ir.  185; 
298 ;  Howard  v.  Perrin,  8  Ariz.  347,  76  Tampa   etc.   Co.   v.   Clino    (1896),   37 
Pac.  460.  Fla.   586,   53    Am.    St.    Rep.    i^_'.    20 

3  Cole   Silver  Min.   Co.   v.   Virginia  South.   780,  33  L.  R.  A.  376;   Pome- 
etc.   Co.,   1   Saw.    470.   Fed.   Cas.   No.  roy's  Riparian  Rights,  FCC.  63. 

2989,  7   Morr.   Min.   R*p.   503.     See,          6  Hale  v.  McLea,  53  Qil.  578. 
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currence,  and  the  presumption  is  against  their  presence  in  any 
given  case.8  Where  the  only  water  upon  land  "is  percolating 
water,  oozing  through  the  soil  beneath  the  surface  in  an  undefined 
and  unknown  channel  [the  United  States  supreme  court  says],  of 
course  this  excludes  the  idea  of  a  river,  creek  or  stream  of  running 
water."7 

The  question  of  underground  streams  shades  into  the  question 
of  subflow  of  surface  streams,  next  to  be  considered.  That  is,  when 
the  surface  water  disappears  in  the  dry  season,  there  may  still  be 
a  seepage  down  the  channel  that  does  not  appear  on  the  surface. 
Such  a  case  was  dealt  with  as  a  subterranean  stream  in  one  case.8 
Again,  the  stream  may  flow  only  in  parts  of  its  course  on  the  sur- 
face, being  carried  over  the  drier  spots  by  means  of  the  subflow. 
Intermittent  streams  of  this  character  are  treated  as  a  single 
stream,9  it  being  presumed  that  the  subflow  carries  the  stream  over 
the  dry  stretch.10  Such  a  stream  has  been  considered  simply  as  an 
underground  stream.11 

(3d  ed.) 

§  1078.  The  Subflow  of  a  Stream. — The  second  class  of  under- 
ground water  is  water  moving  underground  beneath  a  definite  sur- 
face stream.  It  is  a  scientific  fact  that  below  every  river-bed  not 
absolutely  impervious  there  is  a  more  or  less  deep  substratum  of 
flow  seeping  with  the  stream  through  the  soaked  soil,  the  drawing 
off  of  which  results  in  a  tapping  of  the  stream  itself.  The  recogni- 
tion of  this  at  law  as  a  component  of  a  stream  is  due  to  stubborn 
litigation  of  rights  on  streams  in  the  southern  part  of  California.12 

6  Hanson  v.  McCue,  42  Cal.  303,  10  Adams,   29   Colo.   317,   68    Pac.   431; 
Am.  Rep.  299 ;  Metcalf  v.  Nelson,  8  S.  Kansas  v.  Colorado,  206  U.  S.  46,  27 
D.  87,  59  Am.  St.  Rep.  746,  65  N.  W.  Sup.    Ct.    Rep.    655,   51    L.    Ed.    956; 
911;    Taylor   v.    Welch,    6    Or.    198;  Huffner  v.  Sawday    (1908),   153  Cal. 
Pence  v.  Carney,  58  W.  Va.  296,  112  86,  94  Pac.  424;  Verdugo  W.  Co.  v. 
Am.  St.  Rep.  963,  52  S.  E.  702,  6  L.  Verdugo  (1908),  155  Cal.  655,  93  Pac. 
R.  A.,  N.  S.,  266 ;  Howard  v.  Perrin,  1021 ;  Hudson  v.  Dailey,  156  Cal.  617, 
8  Ariz.  347,  76  Pac.  460,  affirmed  in  105   Pac.   748;    Hilger  v.   Sieben,    38 
200  U.  S.  71,  26  Sup.  Ct.  Rep.  195,  50  Mont.  93,  98  Pac.  881  (bed  of  stream 
L.  Ed.  374;  Arroyo  D.  Co.  v.  Baldwin,  dry  where  it  leaves  a  canyon,  but  be- 
155  Cal.  280,  100  Pac.  874;   Western  low  again  appearing  as  a  spring), 
etc.   Co.  v.  Martin    (1909),   110   Md.  10  Petterson  v.  Payne,  43  Colo.  184, 
554,  73  Atl.  267.  95  Pac.  301. 

7  Howard  v.  Perrin,  200  U.  8.  71,  "  Yarwood    v.    West    Los    Angeles 
26  Sup.  Ct.  Rep.  195,  50  L.  Ed.  374,  Co.,  132  Cal.  204,  64  Pac.  275. 
construing  an  Arizona  statute.  12  See    Gould    v.    Eaton,    111    Cal. 

8  Los  Angeles  v.  Pomeroy,  124  Cal.  63P,  52  Am.  St.  Rep.  201,  44  Pac.  319 ; 
597,  at  632,  57  Pac.  585.  Gould  v.  Eaton,  117  Cal.  539,  49  Pac. 

»  Los  Angeles  v.  Pomeroy,  124  Cal.  577.  38  L.  R.  A.  181;  Barker  v.  Gould, 
597,  57  Pac.  585;  Medano  etc.  Co.  v.  122  Cal.  240,  54  Pac.  845;  Los  Angeles 
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The  subflow  of  a  stream  is  thus  defined  in  Los  Angeles  v.  Pom- 
eroy,13  affirming  the  following  charge  of  the  trial  court : 14  "If  you 
find  from  the  evidence  that  there  is  a  bed  or  a  river  bottom  filled 
to  a  considerable  depth  with  sand,  gravel  or  other  porous  material, 
meandering  over  which  a  stream  runs  on  the  surface,  and  through 
and  in  which  the  water  moves  underground,  enough  of  it  rising  to 
the  surface  to  supply  the  surface  stream,  and  the  other  portions 
of  the  underground  water  moving  with  a  much  less  velocity  than 
the  surface  stream,  and  through  a  wider  or  larger  space  in  and 
through  the  interstices  of  the  porous  material,  but  in  the  same  gen- 
eral direction  as  the  surface  stream  and  in  connection  with  it,  and 
in  a  course  and  within  a  space  reasonably  well  defined,  the  con- 
ditions being  such  that  the  existence  and  general  direction  of  the 
body  of  water  moving  underground  can  be  determined  with  rea- 
sonable accuracy,  then  that  portion  of  the  water  thus  moving  under- 
ground should  be  considered  as  a  part  of  the  watercourse  as  well 
as  that  part  which  flows  over  the  surface."  And  again,  in  Vine- 
land  Irr.  Dist.  v.  Azusa  Irr.  Co. : 15  "The  existence  of  a  well-defined 
subsurface  flow  within  the  bed  and  banks  of  streams  such  as  this 
is  well  recognized.  Says  Kinney  on  Irrigation,  section  44:  'At 
certain  periods  of  the  year  water  flows  on  the  surface  in  a  well- 
defined  course,  and  there  is  at  all  times  what  is  known  as  the  under- 
flow. This  is  the  broad  and  deep  subterranean  volume  of  water 
which  slowly  flows  through  the  sand  and  gravel  underlying  most,  if 
not  all,  the  streams  which  traverse  the  country  adjacent  to  the  moun- 
tain systems  of  the  arid  region.  These  underground  streams  are 
probably  much  greater  in  volume  in  some  cases  than  the  water 
upon  the  surface,  and  are,  as  far  as  rights  of  appropriation  or 
riparian  rights  are  concerned,  but  a  valuable  portion  of  the  well- 
defined  surface  stream.'  '  In  a  Colorado  case16  the  court  says: 
"Those  acquainted  with  the  arid  region  know  that  some  of  the 

v.  Pomeroy,  124  Cal.  597,  57  Pac.  585;  Mentone  Co.  v.  Redlands  Co.   (1909), 

Vineland  v.  Azusa  etc.,  126  Cal.  486,  155  Cal.  323,  100  Pac.  1082,  22  L.  R. 

58  Pac.  1057,  46  L.  R.  A.  820;   Me-  A.,   N.    8.,   382,    17   Ann.   Cas.    1222. 

Clintock  v.  Hudson,  141  Cal.  275,  74  See,  also,  Hudson  v.  Dailey,  156  Cal. 

Pac.  849;  Montecito  etc.  Co.  v.  Santa  617,    105   Pac.    748;    Los   Angeles   v. 

Barbara,  144  Cal.  578,  77  Pac.  1113;  Hunter,  156  Cal.  603,  105  Pac.  755. 

S.  C.,  151  Cal.  377,  90  Pac.  935;  Ana-  13  124  Cal.  597,  at  623,  57  Pac.  585. 

heim  W.  Co.  v.  Fuller,  150  Cal.  327,  88  14  Mr.  Justice  Lucien  Shaw,  now  a 

Pac.  978;  Verdugo  Canyon  W.  Co.  v.  member  of  the  supreme  court. 

Verdugo  (1908),  155  Cal.  655,  93  Pac.  is  126    Cal.    486,    at    494,    58    Pac. 

1021;  Huffner  v.  Sawday  (1908),  153  1057.  46  L.  R.  A.  820. 

Cal.    86;    Arroyo   D.   Co.    v.    Baldwin  16  Platte  Valley  Irr.  Co.  v.  Buckers 

(1909),  155  Cal.  280,  100  Pac.  874;  Irr.  Co.,  25  Colo.  82,  53  Pac.  334. 
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most  important  and  well-defined  streams  become  almost,  and  some- 
times entirely,  dry  during  a  portion  of  the  year,  and  that  there  is 
at  all  times  what  is  known  as  the  underflow.17  This  is  the  sub- 
terranean volume  of  water  which  slowly  finds  its  way  through  the 
sand  and  gravel  constituting  the  beds  of  the  streams  which  traverse 
the  country  adjacent  to  the  mountains  of  this  section,  and  to  which 
rights  by  appropriation  may  attach."18 

The  existence  of  a  subflow  is  a  question  of  fact.19  The  evidence 
necessary  to  establish  it  is  further  discussed  in  McClintock  v.  Hud- 
son.20 It  was  first  recognized  in  California  in  Los  Angeles  v. 
Pomeroy,21  the  pioneer  case,  though  it  had  already  been  repeatedly 
urged  upon  the  court.22  It  has  also  received  recognition  in  Colo- 
rado28 and  in  Utah,24  and  in  the  supreme  court  of  the  United 
States  25  and  in  other  States.1  The  existence  of  a  subflow  in  a  dry 
bed  has  been  presumed.2 

To  constitute  a  stream  "underflow"  or  subflow  within  the  cases 
defining  that  term,  the  water  must  be  an  accumulation  confined 
strictly  to  the  river  bottom,  moving  "in  connection  with  it,  and  in 
a  course  within  a  space  reasonably  well  defined."3  It  must  be 
well  defined  ' '  within  the  bed  and  banks  of  streams. "  4  It  must  be 
confined  to  the  sand  and  gravel  constituting  the  bed  of  the  stream 
itself;  the  moisture  which  lies  between  bedrock  below  the  channel, 
and  the  channel  itself.5  The  ground-waters  found  diffused  under 
a  large  valley  not  confined  to  the  vicinity  of  the  channel  do  not 
properly  come  within  the  definition,  though  having  a  slow  move- 
ment down  the  valley  in  the  same  direction  as  the  stream.  As  was 

17  Citing  Kinney  on  Irrigation,  sec.  Petterson  v.  Payne,  43  Colo.  184,  95 

44.  Pac.  301. 

is  Citing  Hid.;  McClellan  v.  Hur-  24  Whitmore  v.  Utah  etc.  Co.,  26 

die,  3  Colo.  App.  430,  33  Pac.  280.  Utah,  488,  73  Pac.  764. 

i»  Los  Angles  v.  Pomeroy,  124  Cal.  27\*™f  '^m^'^'S-^ 
KQT  „+  «oo  KT  T>n«  KQK  ••  BOB.  »•*»«  -Hep.  ooo,  51  Li.  Ed.  9oo. 

32,  57  Pac.  585.  j  ^^  E£stern' cases  cited  in  30 

'  141  Cal.  275,  74  Pac.  849.  Am.  &  Eng.  Ency.  of  Law,  322,  note 

«  124  Cal.  597,  57  Pac.  585.  1.      See    Smith    v.    Duff    (1909),    39 

22  See  Gould  v.  "Eaton,  111  Cal.  639,  Mont.  382,  133  Am.  St.  Rep.  587,  102 
52   Am.   St.   Rep.   201.  44  Pac.   319;  Pac.  984.     But  see  contra,  Mosier  v. 
Gould  v.  Eaton,  117  Cal.  539,  47  Pac.  Caldwell,  7  Nev.  363. 

577,  38  L.  R.  A.  181;  Barker  v.  Gould,  2  Petterson  v.  Payne,  43  Colo.  184, 

122  Cal.  240,  54  Pac.  845.  95  Pac.  301. 

23  See   Platte    etc.    Co.    v.    Buckers  3  Los  Angeles  v.  Pomeroy,  124  Cal. 
etc.  Co.,  25  Colo.  77,  53  Pac.  334;  La  597,  at  623,  57  Pac.  585. 

Jara  etc.  Co.  v.  Hansen,  35  Colo.  105,  *  Vineland  Trr.  Dist.  v.  Azusa  Irr. 

83  Pac.  644;  Buckers  etc.  Co.  v.  Farm-  Co.,  126  Cal.  486,  at  494,  58  Pac.  1057, 

ers'  etc.  Co.,  31  Colo.  62,  72  Pac.  49 ;  46  L.  R.  A.  820. 

Kansas  v.  Colorado,  206  U.  S.  46,  27  5  McClintock    v.    Hudson,    141    Cal. 

fiup.   Ct.   Rep.   655,   51   L.   Ed.   956;  280,  74  Pac.  849. 
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said  in  Katz  v.  "Walkinshaw:6  "It  is  quite  manifest  that  this  body 
(if  it  can  be  so  styled)  of  percolating  water  cannot  be  called  an 
underground  watercourse  to  which  riparian  rights  can  attach,  un- 
less we  are  prepared  to  abolish  all  distinction  between  percolating 
water  and  the  water  flowing  in  streams  with  known  or  ascertainable 
banks  which  confine  the  water  to  definite  channels.  All  rain-water 
which  falls  upon  the  hills  and  mountain-sides  which  does  not  flow 
off  at  once  as  surface  water  is  absorbed  and  percolates  down  in  the 
same  way  to  the  valley  below.  No  doubt  limits  can  be  found  to  every 
such  flow,  as  in  this  case.  The  distinction  is  well  established,  and, 
in  some  respects,  different  rules  of  law  applied  to  the  two  cases. 
The  plaintiffs,  therefore,  cannot  establish  their  claims  upon  the 
theory  of  an  underground  watercourse  to  which  they  are  riparian." 
Katz  v.  Walkinshaw  held  that  such  water  could  not  be  itself  a 
stream,  and  it  is  equally  clear  that  it  cannot  be  considered  an 
integral. part  of  any  surface  stream  moving  down  the  same  valley, 
if  such  stream  were  present.7  Such  broad  diffusion  under  a  wide 
valley  comes  neither  within  the  definition  of  a  stream  nor  of  a 
stream  underflow,  but  instead  is  within  the  class  of  diffused  per- 
colating water,  hereafter  considered. 

(3d  ed.) 

§  1079.  Subflow  is  a  Part  of  the  Stream.— This  subflow  is  a 
part  of  the  stream,  and  included  in  rights  in  the  stream,  as  an  inci- 
dent thereto.  No  rights  to  such  water  can  be  obtained  otherwise 
than  in  the  stream  on  the  surface.  "One  who  has  no  legal  right 
to  the  surface  flow  of  the  stream  may  not,  by  indirection,  acquire 
that  right  by  a  subterranean  tapping  and  taking  of  it.  Riparian 
proprietors  and  appropriators  of  the  surface  water  still  have  the 
right  to  invoke  the  maxim,  'Aqua  currit  et  debet  currere  ut  currere 
solebat.'  "8  In  Los  -Angeles  v.  Pomeroy,9  the  court  said  that  such 
subterranean  water  is  a  part  of  the  stream  and  cannot  be  diverted, 
whether  it  would  come  to  the  surface  or  not.  "It  belongs  to  the 
stream  and  must  flow  on  to  the  lower  riparian  proprietor.  His 

«  141  Cal.  116,  at  139,  99  Am.  St.  ered  below.    While  treating  such  water 

Rep.  35,  70  Pac.  663,  74  Pac.  766,  64  as    not    an    immediate    part    of    the 

L.  R.  A.  236.  stream,  the  rules  of  diffused  percolat- 

"  Hudson  v.   Dailey,  156  Cal.   617,  ing  water  were  so  broadened  in  these 

105  Pac.  748;  Los  Angeles  v.  Hunter,  oases   as   to   make   the    matter  imma- 

156  Cal.  603,  105  Pac.  755;  Miller  v.  terial  in  the  result. 

Bay  Cities  Water  Co.  (1910),  157  Cal.  8  Montecito   v.   Santa   P.arl.ara,   144 

256,  107  Pac.  115,  27  L.  R.  A.,  N.  8.,  Cal.  578,  at  588,  77  Pac.  111.1.. 

772.     These  cases  are  further  consid-  »  124  Cal.  630,  57  Pac.  ES3. 
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right  to  the  subsurface  portion  of  the  stream  is  identical  with  his 
right  to  the  surface  flow,  and  is  entitled  to  the  same  protection."  10 

Likewise,  regarding  prior  appropriators  on  the  surface  stream 
as  well  as  riparian  owners.11  In  one  case,12  the  court  says  that 
the  waters  passing  through  the  sand  and  gravel  constituting  the  bed 
of  the  stream  and  the  lands  so  nearly  adjacent  that  the  only  and 
natural  outlet  would  be  through  such  channel  are  a  part  of  the 
waters  of  the  stream.  "If  they  are  withdrawn,  the  result  is  as 
much  of  a  depletion  of  the  natural  watercourse,  of  which  they  con- 
stitute a  part,  as  though  diverted  from  the  surface.  Diversion  by 
this  means  cannot  be  permitted  when  the  rights  of  others  are  in- 
juriously affected,  for  the  natural  and  direct  sources  supplying  the 
natural  streams  of  the  State  must  be  protected  from  invasion; 
otherwise  the  rights  of  appropriators  could  be  destroyed." 

In  Kansas  v.  Colorado,13  the  supreme  court  of  the  United  States 
held  that  the  subflow  is  not  a  separate  stream,  nor  entitled  to  be 
considered  separately  from  the  stream,  saying:  "It  is  not  prop- 
erly denominated  a  second  and  subsurface  stream.  It  is  rather 
to  be  regarded  as  merely  the  accumulation  of  water  which  will 
always  be  found  beneath  the  bed  of  any  stream  whose  bottom  is  not 
solid  rock.  Naturally,  the  more  abundant  the  flow  of  the  surface 
stream  and  the  wider  its  channel,  the  more  of  this  subsurface  water 
there  will  be.  If  the  entire  volume  of  water  passing  down  the  sur- 
face was  taken  away  the  subsurface  water  would  gradually  dis- 

10  Accord  as  to  riparian  proprietors,  interest  in  the  waters  of  the  stream 
McClintock  v.  Hudson,  141  Cal.  275,  included  the  right  to  have  the  river 
74  Pac.  849;  Verdugo  W.  Co.  v.  Ver-  bed  continue  to  hold  sufficient  water 
dugo,  152  Cal.  655,  93  Pac.  1021.  In  to  supply  and  support  the  surface 
Huffner  v.  Sawday  (1908),  153  Cal.  stream  in  its  natural  state." 
86,  94  Pac.  424,  the  court  said:  "There  u  Montecito  etc.  Co.  v.  Santa  Bar- 
are  long  stretches  of  sandy  bottom  be-  bara,  144  Cal.  578,  77  Pac.  1113;  S.  C., 
tween  the  defendants'  proposed  works  151  Cal.  377,  90  Pac.  935;  Los  Angeles 
and  the  lands  of  the  plaintiffs.  Water  v.  Pomeroy,  124  Cal.  597,  57  Pac.  585 ; 
flowing  over  the  rocky  bed  above  sinks  Santa  Barbara  v.  Gould,  143  Cal.  421, 
into  the  sand,  which  must  become  77  Pac.  151;  Huffner  v.  Sawday 
saturated  before  there  can  be  a  flow  (1908),  153  Cal.  86,  94  Pac.  424; 
over  its  surface.  To  so  fill  this  sand  Howcroft  v.  Union  etc.  Co.,  25  Utah, 
requires,  as  a  witness  testifies,  several  311,  71  Pac.  487;  Whitmore  v.  Utah 
weeks.  The  court  was  justified  in  etc.  Co.,  26  Utah,  488,  73  Pac.  764; 
drawing  from  this  testimony  the  in-  Kansas  v.  Colorado,  185  U.  S.  125,  at 
ference  that  an  interruption  to  the  147,  22  Sup.  Ct.  Rep.  552,  46  L.  Ed. 
flow  of  this  water  would  prevent  or  838;  S.  C.,  206  U.  S.  46,  27  Sup.  Ct. 
diminish  the  saturation  of  the  sandy  Rep.  655,  51  L.  Ed.  956. 
bed  underlying  the  stream  and  thereby  12  Buckers  Irr.  Co.  v.  Farmers'  etc. 
materially  postpone  the  time  when  a  Co.,  31  Colo.  71,  72  Pac.  49. 
surface  flow  would  come  to  plaintiffs'  '•*  :M6  U.  S.  46,  27  Sup.  Ct.  Rep. 
lands.  Such  postponement  would  be  655,  51  L.  Ed.  956. 
a  clear  injury  to  the  plaintiffs,  whose 
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appear.  And  in  that  way  the  amount  of  the  flow  in  the  surface 
channel  coming  from  Colorado  into  Kansas  may  affect  the  amount 
of  water  beneath  the  subsurface.  As  subsurface  water,  it  perco- 
lates on  either  side  as  well  as  moves  along  the  course  of  the  river, 
and  the  more  abundant  the  subsurface  water  the  farther  it  will 
reach  in  its  percolations  on  either  side  as  well  as  more  distinct  will 
be  its  movement  down  the  course  of  the  stream." 

The  English  cases  regard  the  question  more  as  one  of  withdrawal 
of  support  than  of  diversion  of  water.  In  an  English  case,14  it  is 
said :  "You  have  a  right  to  all  the  water  which  you  can  draw  from 
the  different  sources  which  may  percolate  underground,  but  that 
has  no  bearing  at  all  on  what  you  may  do  with  regard  to  water 
which  is  in  a  defined  channel,  and  which  you  are  not  to  touch. 
If  you  cannot  get  at  the  underground  water  without  touching 
the  water  in  a  well-defined  surface  channel,  I  think  you  cannot 
get  it  at  all."15  But  this  has  been  modified  and  restricted  to 
cases  "in  which  there  was  direct  tapping  of  an  underground 
stream  flowing  in  a  defined  channel,  and  not  merely  percolating 
water  indirectly  affecting  the  surface  stream,"16  and  as  so  ex- 
plained the  English  decisions  refer  not  to  the  "subflow,"  but  to 
definite  underground  streams  only. 

Tapping  the  stream  by  a  well  or  tunnel  near  its  bank,17  or  by  a 
ditch  parallel  to  the  stream,18  for  distant  alien  use  off  the  taker's 
own  land  have  been  enjoined. 

It  was  pointed  out  in  several  of  the  above  cases  that  it  is  a 
difficult  matter  to  prove  just  how  much  a  well  or  seepage  tunnel 
interferes  with  and  taps  a  stream,  since  water  must  have  seeped 
into  the  well  or  tunnel  from  all  directions;  but  this  was  held  to 
be  a  question  of  fact,  to  be  determined  in  the  ordinary  way;  and 
the  seepage  tunnel  will  be  unlawful  to  the  extent  that  it  is  shown 
to  be  tapping  the  surface  stream  of  existing  claimants  in  a  way 
that  would  be  unlawful  if  done  on  the  surface. 

(3d  ed.) 

§  1080.  Separate  Rights  in  Subflow. — Since  the  subflow  is  but 
a  part  of  the  stream,  rights  can  be  obtained  in  it  separately  only 

n  Grand     Junction    Canal    Co.    v.  "  Montecito  etc.  Co.  v.  Santa  Bar- 

Shugar.  L.  K.  6  Ch.  App.  483,  Lord  bara,   supra;   McClintock   v.    Hudson, 

Hatherley.  supra;  Vineland  v.  Azusa  etc.,  «upra; 

15  See,    also,    Village    of    Delhi    v.  Verdugo  v.  Verdugo,  supra. 
Youmans,  45  N.  Y.  362,  6  Am.  Rep.  is  Platte   etc.    Co.    v.    Buckers    etc. 
100.  Co.,  25  Colo.  82,  53  Pac.  334;  cf.  Yar- 

16  English  v.  Metropolitan  etc.  Co.  wood  v.  West  Los   Angeles  Co.,   132 
(IJinT),  1  K.  B.  601.  Cal.  204,  64  Pac.  275. 
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where  no  interference  is  made  with  the  rights  of  surface  or  other 
existing  claimants  on  the  stream.19  But  where  no  interference 
results  with  existing  rights  in  the  stream,  diversion  of  the  subflow 
toy  direct  tunneling  may  give  rise  to  a  vested  exclusive  right  by 
appropriation.  This  would  not  seem  an  appropriation  of  the  sub- 
flow  as  a  separate  thing,  but  merely  an  appropriation  of  part  of 
the  stream  itself  in  an  indirect  way,  in  case  the  stream  is  open 
to  appropriation.  In  some  cases  a  seepage  tunnel  on  the  bank 
of  a  stream  on  public  land  was  upheld  against  later  claimants 
as  an  indirect  appropriation  of  the  stream.20  It  has  been  held 
that  an  artificial  channel  may  be  provided  to  carry  the  surface 
flow  to  lower  claimants,  after  which  pipes  may  be  laid  in  the  dry 
bed  to  collect  the  subsurface  flow  still  remaining  there.  The  pipe 
owner  will  have  the  right  to  the  flow  thus  brought  to  the  surface 
when  no  damage  results  to  other  existing  claimants.21  This  is,  per- 
haps, an  appropriation  of  the  subflow.  The  case  is  stated  at  length 
elsewhere.22 

The  facts  in  the  Vineland  case  are  worth  stating:  The  stream  in 
question  was  the  San  Gabriel  River,  where  it  flows  over  government 
land.  There  were  three  sets  of  claimants  to  the  water:  First, 
those  who  had  appropriated  all  the  surface  flow;  then  an  irriga- 
tion company,  who  posted  an  appropriation  notice  and  began  work 
on  a  tunnel  for  developing  water,  and  who  continued  the  work  on 
the  tunnel  later  under  compromise  agreement  with  the  surface 
owners;  finally  an  irrigation  district  which  began  another  tunnel 
on  the  opposite  bank,  and  finished  it  first.  The  tunnel  of  the  com- 
pany was  upheld  against  that  of  the  district — chiefly  because  the 
surface  claimants  had  consented  to  it  and  had  not  agreed  to  the 
district's  tunnel;  partly,  also,  because  the  company's  tunnel,  having 
been  started  with  a  notice  prior  to  the  district's  tunnel  was,  as 
between  the  two,  prior  in  time  by  relation,  though  completed  later 
than  the  other  one.23 

The  question  of  riparian  rights  in  the  subflow  as  a  separate  thing 
(being  a  case  where  one  owned  lands  in  a  low  bottom  over  the  sub- 
surface flow,  but  not  abutting  on  the  surface  flow)  has  been  left 

w  Cases  in  last  section,  supra.  21  Pomona  W.  Co.  v.  San  Antonio 

20  Vineland  etc.  Co.  v.   Azusa  etc.  W.  Co.  (1908),  152  Cal.  618,  93  Pac. 

Co.,   126   Cal.   486,   58   Pac.    1057,   46  881. 

L.  R.  A.  820;  Whitmore  v.  Utah  etc.  22  Supra,  sees.  38,  39. 

Co.,  26  Utah,  488,  73  Pac.  764.     Cf.  23  The  notice  posted  is  set  forth  in 

Roberts  v.  Krafts,  141  Cal.  20,  74  Pac.  sec.  1460  below. 
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open,24  but  seems  to  be  recognized  in  another  case.  In  Verdugo 
Canyon  Water  Co.  v.  Verdugo,25  there  was  a  canyon  occasionally, 
in  times  of  heavy  rains  only,  carrying  a  continuous  surface  stream ; 
at  all  other  times  the  stream  (and  branches)  flowed  to  a  point 
where  it  disappeared,  leaving  a  dry  stretch  in  the  canyon,  below 
which  it  again  appeared  on  the  surface;  an  intermittent  stream. 
In  the  dry  stretch  an  underground  dam  was  placed,  collecting  and 
diverting  underground  water  there.  Wells  were  also  sunk  outside 
the  bed  but  near  it,  and  above  and  below  the  dam,  which,  if  pumped 
unchecked,  will  cause  the  stream  to  cease  on  the  surface  below 
them.  The  rights  of  the  parties  were  much  complicated  by  pre- 
vious partition  and  injunction  decrees  and  by  agreements  which 
we  do  not  attempt  here  to  state,  and  by  varying  droughts.  It  was 
held,  first  of  all,  that  the  facts  presented  a  case  of  a  single  stream 
throughout,  and  that  the  subflow  is  a  part. of  the  stream  and  can- 
not be  taken  by  wells  in  the  bank  or  dam  in  the  dry  stretch  so 
as  to  diminish  surface  flow  to  the  injury  of  any  party  entitled  to 
it,  being  a  mere  incident  to  the  effectual  preservation  of  surface 
rights,  saying:  "It  is  obvious  that  the  continued  presence  in  the 
soil,  sand  and  gravel,  composing  the  bed  of  the  canyon,  of  a  suffi- 
cient quantity  of  water  to  supply  and  support  these  surface  streams 
in  their  natural  state,  is  essential  to  their  existence  and  preser- 
vation, and  that  the  parties  have  as  clear  a  right  to  have  this  quan- 
tity remain  underground  for  that  purpose  as  they  have  to  the  stream 
upon  the  surface.  Neither  party  should  be  permitted  to  decrease  this 
necessary  quantity  of  underground  water  to  the  depletion  of  the 
surface  stream  and  the  injury  of  those  to  whom  it  has  been  assigned. 
This  much  is  clear  from  the  previous  decisions  of  this  court."1 
Next,  if  the  proof  shows  a  surplus  underflow  that  can  be  taken  with- 
out injuring  the  surface  stream  within  the  above  rule,  then  rights  in 
such  surplus  may  be  separately  considered.  They  will  not  be  gov- 
erned by  a  previous  partition  decree  mentioning  only  the  surface 
stream ;  such  apportionment  of  the  surface  stream  does  not  per  se 
carry  with  it  a  similar  apportionment  of  such  surplus  subflow,  which 
hence  remained  unapportioned.  Rights  in  such  surplus  subflow  are 
to  be  separately  considered  under  the  law  of  riparian  rights  (all 

24  In  Anaheim  W.  Co.  v.  Fuller,  150  *  Citing  Los  Angeles  v.  Pomeroy, 

Cal.  327,  88  Pac.  970.  124  Cal-  621,  57  Pac.  585;  Mcdi.i- 

1  took  v.  Hudson,  141  Cal.  280,  74  Pac. 

25(1908)  152  Cal.  655,  93  Pac.  849 ;  Cohen  v.  La  Canada  Co.,  142  Cal. 

1021,  Shaw,  J.  439>  76  Pac.  47. 
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the  claimants  being  riparian  proprietors),  and  such  surplus  must 
be  taken  subject  to  the  rules  thereof,  as  an  unapportioned  part  of 
the  stream  itself.  No  well  or  subsurface  dam  in  the  banks  or  in 
the  dry  stretch  must  take  more  than  the  reasonable  riparian  share 
for  riparian  use  of  the  taker  (saving  always  that  the  taking  does 
not  injure  the  surface  stream  where  it  appears  below  on  the  sur- 
face), but  such  share  it  may  rightfully  take.  Precision  in  the  amount 
of  damage  to  the  surface  stream  by  the  wells  will  be  impossible, 
but  if  substantial  at  all,  the  court  must  make  a  definite  finding 
upon  the  amount  necessary  to  the  support  of  the  surface  stream, 
and  thereby  also  of  the  remaining  surplus  underflow  (if  any). 
Such  surplus  is  then  to  be  apportioned  by  taking  the  whole  of  such 
surplus  and  dividing  it  by  fractions  thereof  to  each  claimant  under 
the  rules  of  riparian  rights,  without  distinguishing  particular  dams 
or  wells  by  which  it  is  .being  accumulated.2  This  case  thus  recog- 
nizes riparian  rights  in' the  subflow  as  a  separate  thing,  so  far  as 
there  is  a  surplus  thereof  unnecessary  to  the  support  of  the  sur- 
face stream.  The  treatment  would  seem  to  be  adaptable  also  to 
the  law  of  appropriation  in  the  case  of  priority  in  favor  of  wells 
by  the  side  of  a  stream  flowing  over  public  land. 

In  a  later  case,  riparian  rights  in  the  underflow  were  expressly 
recognized.3 

The  surplus  taking  recognized  in  the  Verdugo  case  is  probably, 
however,  exceptional.  In  the  usual  case  of  a  porous  stream-bed, 
taking  from  the  underflow  will  be  presumed  to  diminish  the  sur- 
face flow  and  hence  wrongful  against  existing  owners.  The  party 
claiming  to  the  contrary  has  the  burden  of  proof.4 

(3d  ed.) 

§  1081.  Same — Mentone  Irr.  Co.  v.  Redlands  Co. — In  Mentone 
Irr.  Co.  v.  Redlands  Co.,5  certain  defendants  called  the  "ditch- 
owners"  had  a  dam  called  the  Crafton  dam  in  a  creek,  diverting 
and  using  all  the  surface  flow  at  that  point.  Subsequently  plain- 
tiff one-half  mile  below  built  a  tunnel  and  open-cut  in  the  bed 
thus  left  dry,  collecting  seepage  water  coming  as  underflow  down 

*         4k  * 

2  Chief  Justice  Beatty,  in  a  concur-  3  Hudson  v.  Dailey,   156   Cal.   617, 

ring  opinion,  thought  the  dry  stretch  105  Pac.  748. 

should  be  regarded  as  a  distinct  under-  4  p              Calkins  (Cal  )    113  Pac 

ground  stream,  without  regard  to  the  *  r                                'aL'»  1 
effect  of  the  wells  therein  upon  the   • 

surface  stream,  where  it  appears  on  3  (1909)    155    Cal.    323,    100    Pac. 

the  surface  in  the  lower  part  of  the  1082,  22  L.  R.  A.,  N.  S.,  382,  17  Ann. 

canyon.  Cas.  1222,  Shaw,  J. 


S  1081  Ch.  43.     CLASSIFICATION.  (3d  ed.)  1021 

the  canyon  from  the  dam.  Still  later  the  defendant  called  the 
"Power  company"  went  to  a  point  in  the  canyon  three  miles 
above  and  diverted,  in  agreement  with  the  "ditch-owners,"  all  the 
surface  flow,  together  with  three  hundred  inches  of  the  ground- 
water  or  underflow,  bringing  all  by  a  pipe-line  to  a  power-house 
whose  rock-lined  tail-race  carried  it  back  to  the  stream-bed  one- 
fourth  of  a  mile  above  the  Graf  ton  dam,  whence  it  went  to  supply 
the  "ditch-owners." 

The  ditch-owners  were  not  riparian  owners,  and  plaintiff,  though 
a  riparian  owner,  also  used  the  water  on  nonriparian  land;  ditch- 
owners  and  plaintiff  both  using  it  for  irrigating  nonriparian  land. 

Plaintiff  ceased  to  get  water  from  its  works  below  the  Crafton 
dam,  and  claimed  that  the  loss  of  supply  was  due  to  the  last  ar- 
rangement above  described.  But  the  trial  court  found  (and  was 
in  this  upheld)  that  the  failure  was  not  due  to,  and  no  damage 
was  attributable  to,  the  upper  works,  because  (a)  the  power-house 
was  on  riparian  land,  and  had  a  right  as  riparian  proprietor  to 
use  the  water  for  generating  power,  even  if  it  did  interfere  with 
plaintiff,  who  used  the  water  for  irrigating  nonriparian  land;8 
(b)  plaintiff's  underflow  supply  depended  more  on  tributary 
waters  along  the  whole  course  of  the  creek  than  on  the  underflow 
solely  at  the  upper  three-mile  point  where  defendant  diverted  it, 
and  these  intermediate  waters  continued  to  keep  the  creek-bed  wet 
its  entire  length,  so  that  the  same  underflow  passed  below  the  Craf- 
ton dam  as  before ;  (c)  the  velocity  of  the  underflow,  as  distinguished 
from  its  quantity,  could  not,  by  the  laws  of  physics,  be  affected 
by  the  acts  complained  of;  (d)  the  real  cause  for  the  underflow 
below  the  dam  failing  to  reach  plaintiff  was  several  years  of  pro- 
longed drought.7 

•  The  opinion  is  not  clear  how  far  absolutely  ceased  for  several  years, 

this  interference  might  go,  saying  during  an  excessive  and  prolonged 

something  about  the  possibility  of  the  drought,  continuing  for  the  unprece- 

upper  riparian  owner  being  subordi-  dented  period  of  four  years,  during 

nated  to  the  lower  nonriparian  use  which,  even  in  the  rainy  seasons,  no 

because  the  latter  was  prior  in  time.  water  flowed  over  the  gravel-beds, 

7  Further,  in  this  case,  the  water  of  whereas  in  ordinary  years  there  were 

the  creek  consisted  of  a  stream  flowing  during  a  considerable  portion  of  each 

on  the  surface  in  connection  and  con-  rainy  season,  large  quantities  of  water 

tact  with  an  underflow  through  the  flowing  over  these  gravel-beds,  into 

porous  material  composed  of  sand,  which  it  would  sink  and  be  kept  stored 

gravel  and  boulders  with  which  the  until  the  dry  seasons,  then  to  supply 

channel  was  filled.  This  material  was  the  plaintiff's  tunnel,  which  had  been 

kept  saturated  and  the  underflow  sup-  dug  under  the  gravel-bed  of  the 

plied  by  waters  sinking  into  it  from  stream.  The  trial  court  found  that 

the  surface  stream.  Plaintiff's  supply  certain  parties  were  entitled  to  take 
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§  1082.  Percolations  Tributary  to  Watercourses. — A  third 
class  of  underground  water  similar  to  the  subflow,  but  distinguish- 
able from  it,  consists  of  percolations  tributary  to  a  watercourse  in- 
stead of  resting  beneath  it.  While  the  subflow  is  a  component  of 
the  stream  resting  beneath  the  bed,  the  tributary  percolations  form 
a  component  though  they  have  not  yet  reached  the  actual  channel. 

On  the  surface  a  stream  is  traced  back  so  far  as  proof  shows  ap- 
proaching water  to  be  tributary,  such  approaching  water  being  a 
component  part  of  the  watercourse.  The  watercourse  extends  back 
into  lakes,  creeks,  springs  that  are  its  surface  source  or  tributaries. 
Further  back  than  that  the  state  of  geological  knowledge  did  not, 
until  comparatively  recent  years,  furnish  proof;  and  consequently 
the  law,  which  can  never  advance  beyond  the  proof,  stopped  also. 
The  spring  or  other  surface  source  was  regarded  as  the  vanishing 
point  of  the  watercourse,  and  the  percolations  underground  were 
an  unknown  quantity,  too  precarious  in  their  movements  in  the 
then  state  of  knowledge  of  the  subject  to  be  taken  into  considera- 
tion, and  such  percolations  were  treated  under  the  rule  of  owner- 
ship of  the  soil  in  which  they  were  found,  as  later  set  forth.  The 
leading  cases  were  Acton  v.  Blundell  and  Chasemore  v.  Richards, 
in  the  former  percolations  tributary  to  springs,  in  the  latter  perco- 
lations tributary  to  the  River  Wandle.  Such,  also,  were  most  of 
the  earlier  California  cases  dealing  with  percolating  water.8  In 
all  these  cases  the  percolations  were  treated  as  a  separate  matter 
from  the  spring  or  watercourse  and  subject  to  a  different  rule  of 
ownership.9 

But  more  recent  scientific  investigation  has  dispelled  much  of 
this  mystery  concerning  the  movement  of  underground  water.  It 

and  use  "all  of  the  flow  of  said  Mill  "from  in  any  manner  interfering  with 

Creek  to  the  extent  of  two  thousand  the  waters  of  said  springs,  so  as  to 

five  hundred  inches  of  water."    The  su-  prevent  the  same,  or  any  part  thereof, 

preme    court    held    that    this    finding  from  flowing  into  Lytle  Creek  .... 

considered  alone  was  ambiguous,  as  in-  does   not   restrain   him   from   availing 

eluding  the  underflow;  but  considered  himself   of   percolations,   even   though 

with  other  findings  and  evidence,  was  he  might  thereby   diminish  the  water 

held  to  refer  only  to  the  surface  flow,  which  would  otherwise  issue  from  the 

:uid    not    to    affect    plaintiff's    tunnel  springs."    Cross  v.  Kitts,  69  Cal.  217, 

rights.  58    Am.    St.    Rep.    558,    10    Pac.    409, 

&  The   first,    Hanson   v.   McCue,   42  dealt  with  percolations  tributary  to  a 

Cal.  303,  10  Am.  Rep.  299,  dealt  with  stream;  likewise  Gould  v.  Eaton,  111 

percolations    tributary    to    a    spring;  Cal.  639,  44  Pac.  319. 
Huston  v.  Leach,   53   Cal.  262,  dealt          »  See,   also,  Meyer  v.   Tacoma  etc. 

with  those  tributary  to  springs  which  Co..  8  Wash.  144,  35  Pac.  601 ;  Leonard 

were  in  turn  tributary  to  a  creek,  and  v.  Shatzor,  11  Mont.  422,  28  Pac.  457, 

the    court    said    that    an    injunction  among  other  cases. 
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is  demonstrated  fairly  well  now  that  there  is  an  underground  cir- 
culation near  the  surface  (technically,  the  "vadose"  circulation),10 
beginning  with  rain  waters  on  the  summit  of  a  watershed  and  sub- 
stantially making  its  way  underground  to  lower  levels  until  it 
finally  reaches  the  sea,  finding  its  way  by  percolation  to  a  large  ex- 
tent into  the  channels  of  some  watercourse  in  this  downward  travel. 
Taken  too  literally,  this  would  make  all  percolations  tributary  to 
watercourses,  but  for  the  purpose  of  any  individual  case  that  infer- 
ence is  too  remote,  and  the  question  is  instead  one  of  proximate- 
ness  on  the  proof.  If,  on  the  proof,  the  percolations  are  shown  to 
be  tributary  to  the  spring  or  watercourse  in  a  material  degree,  the 
loss  of  them  causing  a  substantial  diminution  of  the  spring  or 
watercourse,  they  are  now  treated  as  a  component  part  of  the 
watercourse,  and  follow  rights  -on  the  watercourse,  and  rights 
therein  are  not  regarded  as  underground  rights  separate  there- 
from.11 

It  is  not  necessary  to  create  any  new  rule  of  percolating  water 
to  accomplish  this  result;  it  is  a  question  of  fact,  not  of  law.  The 
California  court  has  considered  Katz  v.  Walkinshaw  as  providing 
a  new  rule  of  law  to  this  effect.  But  Katz  v.  Walkinshaw  dealt 
only  with  diffused  percolating  water  not  on  the  facts  part  of  the 
flow,  surface  or  subterranean,  of  any  stream;  and  the  result  here 
in  question  has  been  arrived  at  in  numerous  other  jurisdictions 
v.ithout  any  belief  that  it  involved  a  new  rule  of  law,  but  only  a 
more  extended  proof  of  facts.  For  example,  cases  from  other  juris- 
dictions here  cited,  holding  that  percolations  tributary  to  a  stream 
are  a  part  thereof,  and  cannot  (for  distant  use  alien  to  the  taker's 
own  land)  be  diverted  from  existing  claimants  on  the  stream, 
otherwise  than  the  stream  itself,  on  the  surface,  could.12  In  these 

10  See    Posepny    on    Ore    Deposits.  of  exhaustion  in   this   way  threatens 
The  term  means  a  circulation  near  the  surface  streams  as  well  as  underground 
surface,    to    distinguish    it    from    the  percolations    and    reservoirs."      Shaw, 
deep-seated  waters  showing  themselves  J.,  in  Katz  v.  Walkinshaw,  141  Cal. 
in  geysers,  volcanoes,  etc.  116.  99  Am.  St.  Rep.  35,  70  Pac.  663, 

11  "It  is  usual  to  speak  of  the  ex-  74  Pac.  766,  64  L.  R.  A.  236. 
traction  of  this  water  from  the  ground  "It  may  be  remarked  that  a  water- 
as  a  development  of  a  hitherto  unused  course  is  none  the  less  a  watercourse 
supply.    But  it  is  not  yet  demonstrat-  because  it  has  its  source  in  a  spring 
ed  that  the  process  is  not  in  fact,  for  fed  by  'percolating'  waters."     McFar- 
the  most  part,  an  exhaustion  of  the  land,  J.,  in  Southern  Pac.  Co.  v.  Du- 
underground   sources   from   which   the  four,  95  Cal.  616,  30  Pac.  783,  19  L.  R. 
surface    streams    and    other    supplies  A.  92. 

previously  used  have  been  fed  and  12  Colorado. — Ogilvy  Irr.  Co.  v.  In- 
supported.  In  some  cases  this  has  singer,  19  Colo.  App.  380,  75  Pac.  598; 
been  proven  by  the  event.  The  danger  Clark  v.  Ashley,  34  Colo.  285,  82  Pac. 
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cases  the  rule  has  been  applied  that  the  approaching  percola- 
tions feeding  the  stream  are  a  part  of  it.18  Nevertheless,  until 
Katz  v.  Walkinshaw,  most  of  the  California  cases  were  against  this. 
Since  that  case,  however,  percolations  tributary  to  a  spring.14  or  a 
diffused  movement  of  ground-water  down  the  sides  of  the  water- 
shed toward  the  bed  of  a  stream,15  have  been  held  a  component 
part  of  the  spring  or  stream,  and  as  following  the  law  of  owner- 
ship on  those  surface  bodies.10 


588;  Wilson  v.  Ward,  26  Colo.  39,  56 
Pac.  573;  Bruening  v.  Dorr,  23  Colo. 
195,  47  Pac.  290,  35  L.  R.  A.  640; 
McClellan  v.  Hurdle,  3  Colo.  App.  430, 
33  Pac.  280.  It  has  even  been  pre- 
sumed in  Colorado  that  the  percola- 
tions were  a  part  of  the  watercourse. 
Platte  etc.  Co.  v.  Buckers  etc.  Co.,  25 
Colo.  77,  53  Pac.  334. 

Idaho. — Malad  etc.  Co.  v.  Campbell, 
2  Idaho,  411,  18  Pac.  52;  Josslyn  v. 
Daly,  15  Idaho,  137,  96  Pac.  568. 

Montana.— Smith  v.  Duff  (1909),  39 
Mont.  382,  133  Am.  St.  Rep.  587,  102 
Pac.  984. 

Nevada. — Strait  v.  Brown,  16  Nev. 
317,  40  Am.  Rep.  497. 

Utah. — Herriman  etc.  Co.  v.  Butter- 
field  etc.  Co.,  19  Utah,  453,  57  Pac. 
537,  51  L.  R.  A.  930;  Cole  v.  Richards 
Irr.  Co.,  27  Utah,  205,  101  Am.  St. 
Eep.  962,  75  Pac.  376. 

Miscellaneous. — Fleming  v.  Davis,  37 
Tex.  173;  Copper  etc.  Co.  v.  Wabash, 
114  Fed.  991,  22  Morr.  Min.  Rep.  164; 
Dement  Co.  v.  City  of  Walla  Walla 
(Wash.),  107  Pac.  1038.  See  Justice 
Story's  judgment  in  Dexter  v.  Provi- 
dence etc.  Co.,  Fed.  Cas.  No.  3864,  1 
Story,  387.  See  Smith  v.  City  of 
Brooklyn,  160  N.  Y.  357,  54  N.  E.  787, 
45  L.  R.  A.  664.  See,  also,  17  L.  R. 
A.,  N.  S.,  648,  note. 

13  In  one  of  the  Colorado  cases 
above  cited  it  is  said:  "It  is  perfectly 
safe  to  say  that  it  is  a  matter  of  no 
moment  whether  water  reaches  a  cer- 
tain point  by  percolation  through  the 
soil,  by  a  subterranean  channel  or  by 
an  obvious  surface  channel.  If  by  any 
of  those  natural  methods  it  reaches 
the  point  and  is  there  appropriated  in 
accordance  with  law,  the  appropriator 
has  a  property  in  it  which  cannot  be 
devested  by  the  wrongful  diversion  by 
another,  nor  can  there  be  any  substan- 
tial diminution.  To  hold  otherwise 


would  be  to  concede  superior  owners  of 
land  the  right  to  all  sources  of  supply 
that  go  to  create  a  stream,  regardless 
of  the  rights  of  those  who  previously 
acquired  the  right  to  the  use  of  the 
waters  from  the  stream  below."  Mc- 
f  Clellan  v.  Hurdle,  3  Colo.  App.  430,  33 
"  Pac.  280.  In  one  of  the  Idaho  cases 
above  cited  it  is  said:  "If  these 
springs  are  in  the  gulch  or  valley 
through  which  Seaman's  Creek  flows, 
and  toward  which  their  waters  would 
naturally  percolate  and  flow,  then  they 
must  be  in  a  sense  and  measure  tribu- 
tary to  the  stream;  and  the  only 
further  question  that  can  arise  is  as 
to  the  amount  of  water  that  could 
reach  the  main  stream  from  these 

springs  or  sources  of  supply " 

And  the  burden  is  on  the  taker  to 
show  the  contrary.  Josslyn  v.  Daly, 
15  Idaho,  137,  96  Pac.  568.  In  Kansas 
it  is  provided  by  statute:  "No  person 
shall  be  permitted  to  take  or  ap- 
propriate the  waters  of  any  subter- 
ranean supply  which  naturally  dis- 
charge into  any  superficial  stream,  to 
the  prejudice  of  any  prior  appropriator 
of  the  water  of  such  superficial  chan- 
nel." Kan.  Gen.  Stats.  1901,  sec. 
3632.  See  the  1911  amendment,  infra, 
sec.  1436. 

u  Cohen  v.  La  Canada  etc.  Co.,  142 
Cal.  437,  76  Pac.  47. 

15  McClintock  v.  Hudson,  141  Cal. 
275,   74   Pac.   849;    Craig  v.   Craftou 
Water  Co.,  141  Cal.  178,  74  Pac.  762; 
Montecito  Co.  v.  Santa  Barbara,   144 
Cal.    578,    77    Pac.    1113.      See,    also, 
Hudson  v.  Dailey,  156  Cal.  617,  105 
Pac.  748;  Los  Angeles  v.  Hunter,  156 
Cal.  603,  105  Pac.  755;  Miller  v.  Bay 
Cities   W.  Co.    (1910),   157  Cal.  256, 
107  Pac.  115,  27  L.  R.  A.,  N.  S.,  772. 

16  Perhaps    Montecito    etc.    Co.     v. 
Santa  Barbara  is  to  the  same  effect, 
though  the  opinion  did  not  discrimi- 
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In  one  case,17  Mr.  Justice  Lorigan  speaks  to  the  same  effect 
(though  holding  that  the  facts  did  not  bring  the  case  within  the 
principle)  of  waters  which  but  for  their  interception  would  have 
reached  a  stream  in  Snover  Canyon,  or  which  would  have  reached 
or  supported  springs  in  question  in  the  case;  waters  which  would 
follow  the  natural  watershed  of  the  canyon  and  have  trended  down 
in  the  canyon  by  way  of  the  springs  or  otherwise.  Saying  that 
such  waters  were  governed  by  a  rule  different  from  "developed" 
water  that  would  not  reach  or  be  a  part  of  the  stream,  being  lost; 
but  belonged  to  the  spring  or  stream  claimant  to  the  same  extent 
as  the  surface  water  therein.18  In  a  still  later  case  it  is  said 
again:  "The  doctrine  of  percolating  waters  as  applied  by  the 
common  law  has  of  necessity  been  modified  to  meet  the  conditions 
existing  in  this  State,  conditions  which  never  confronted  the  au- 
thors of  that  body  of  laws,  and  of  the  existence  of  which  it  is  safe 
to  say  they  never  conceived  the  possibility.  Not  only  has  that 
doctrine  been  modified  in  Katz  v.  Walkinshaw,  supra,  but  it  has 
further  received  necessary  and  just  modification  in  McClintock  v. 
Hudson,  supra,  where,  quoting  from  the  syllabus,  which  correctly 
epitomizes  the  view  of  this  court,  it  is  said:  'Under  the  rule  estab- 
lished in  Katz  v.  Walkinshaw  with  respect  to  percolating  waters, 
it  is  not  lawful  for  one  owning  land  bordering  on  a  stream  to  ex- 
cavate in  his  land,  intercept  percolating  waters  therein  and  apply 
it  to  any  use  other  than  its  reasonable  use  upon  the  land  from 
which  it  is  taken,  if  he  thereby  diminishes  the  stream  to  the  dam- 
age of  others  having  rights  therein. '  " 19 

(3d  ed.) 

§  1083.    Interference  With  a  Stream,  in  the  Reasonable  Use  of 

One's  Own  Land. — The  result  is  that  approaching  percolations 
feeding  a  surface  body  of  water  and  essential  to  its  maintenance 
belong  to  the  owners  of  that  surface  body,  as  in  the  case  of  the 
subflow,  and  cannot  be  taken  from  them  otherwise  than  in  the  rea- 

nate  closely  between  tributary  percola-  eolations  held  unlawful.    And  in  South- 

tions  approaching  the  stream  and  the  ern  Pac.  Co.  v.  Dufour,  95  Cal.  616,  30 

subflow  resting  beneath  it.  Pac.  783,  19  L.  R.  A.  92,  Mr.  Justice 

17  Cohen  v.  La  Canada  Water  Co.,  McFarland      (dissenting)      said:    "It 
151  Cal.  680,  91  Pac.  584,  11  L.  R.  A.,  may  be  remarked  that  a  watercourse 
N.  8.,  752.  is  none  the  less  a  watercourse  because 

18  In   an   early   case  in   California  it  has  its  source  in  a  spring  fed  by 
this  result  was  reached  in  Hale  v.  Me-  'percolating'  waters." 

Lea,  53  Cal.  578.    The  case  was  treated          i»  Los  Angeles  v.  Hunter,  156  CaL 
as   though  a  surface  stream  was  in-      603,  105  Pac.  755. 
volved,  and  the  diversion  of  the  per- 
Wftter  RighU— 65 
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sonable  use  of  one's  own  land  where  the  underground  water  is  thus 
taken. 

In  the  reasonable  use  of  one's  own  land  any  diminution  of  the 
stream  is  damnum  absque  injuria.  Under  the  California  law  this 
is  true  even  as  to  a  taking  on  the  surface,  since  the  law  of  riparian 
rights  so  provides,  with  the  exception  of  exclusive  appropriations 
made  while  the  land  was  public ;  and  in  Hudson  v.  Dailey  20  this 
was  held  to  be  likewise  the  rule  where  the  well-owner's  land,  for 
the  reasonable  use  of  which  the  well  was  dug,  did  not  actually 
abut  upon  the  stream,  so  as  to  be  riparian  land.  The  stream 
may  be  diminished,  it  is  there  held,  by  a  well  for  the  reasonable 
use  of  one's  own  land,  though  that  land  be  nonriparian  to  the 
stream,  and  though  the  well  use  were  long  subsequent  in  time  to 
the  opponent 's  stream  use. 

An  exception  is  made  in  regard  to  the  pueblo  right  of  the  city 
of  Los  Angeles  to  the  Los  Angeles  River  in  the  San  Fernando 
Valley.  Because  of  that  peculiar  right,  landowners  in  the  valley 
were  excluded  from  use  on  their  lands  by  wells,  because  by  so 
doing  they  diminished  the  stream.21  But  this  was  recognized  as 
an  exception ;  the  spirit  of  the  late  decisions  is  strong  that  (with 
that  pueblo  exception  and  possibly  the  exception  of  grant  or  pre- 
scription) no  stream  right  will  be  paramount  to  the  reasonable 
use  of  his  own  land  by  a  landowner  having  wells  in  the  valley, 
though  the  wells  be  later  in  time  and  diminish  the  stream  by  a 
draft  on  the  underflow  or  the  tributary  percolations.22  The  un- 
derground takings  which  have  been  held  wrongful  were  all  for 
alien  use  disconnected  with  the  land  on  which  taken. 


B.     DIFFUSED    PERCOLATING    WATER    UNCONNECTED     WITH    A 

STREAM. 
(3d  ed.) 

§  1084.  Diffused  Ground-water. — Cases  involving  diffused  per- 
colating water  unconnected  with  any  stream  are  a  distinct  type, 
and  much  the  widest  in  their  occurrence  in  nature.  The  widest 
class  of  underground  water  is  water  percolating  underground, 
diffused,  and  not  proximately  a  part  of  the  flow  in  any  definite 
channel,  nor  of  any  definite  collection  of  water  at  all. 

20  156  Cal.  617,  105  Pac.  748  (stated  22  See  especially  Hudson  v.  Dailey, 
at  length,  supra,  sec.  1055).  156  Cal.  617,  105  Pac.  748;  Miller  v. 

21  Los  Angeles  v.  Hunter,  156  CaL  Bay  Cities  W.  Co.    (1910),   157   Cal. 
603,  105  Pac.  755   (stated  at  length,  256,  107  Pac.  115,  27  L.  R.  A.,  N.  S., 
supra,  sec,  1056).  772. 
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It  is  said  M  that  percolating  water  is  a  phrase  of  well-defined 
meaning  within  the  law,  adding:  "It  is  essential  to  the  nature  of 
percolating  waters  that  they  do  not  form  part  of  the  body  or  flow, 
surface  or  subterranean,  of  any  stream.  They  may  either  be  rain- 
waters which  are  slowly  filtering  through  the  soil,  or  they  may  be 
waters  seeping  through  the  banks  or  bed  of  a  stream  which  have 
so  far  left  the  bed  and  the  other  waters  as  to  have  lost  their  char- 
acter as  part  of  the  flow."  In  a  later  case  it  is  said  that  perco- 
lating waters  in  their  common-law  sense  are  vagrant,  wandering 
drops,  moving  by  gravity  in  any  and  every  direction  along  the 
line  of  least  resistance.24 

The  occurrence  and  movement  of  ground-water  is  thus  de- 
scribed by  a  geological  authority:  "As  is  well  known,  a  portion 
of  the  atmospheric  precipitate  sinks,  through  open  fissures  or 
through  the  pores  of  permeable  masses,  into  the  rocks,  and  fills 
them  up  to  a  certain  level.  When  in  a  given  terrain,  by  wells  or 
other  openings,  the  ground-water  (that  is,  the  water  level,  Grund- 
wasserspiegel,  nappe  d'eau)  has  been  reached  at  several  points,  it 
is  found  that  these  points  are  in  a  gently  inclined  plane,  dipping 
toward  the  deepest  point  of  the  surface  of  the  region,  or  toward 
a  point  where  an  impermeable  rock  outcrops.  The  ground-water 
is  not  stagnant,  but  moves,  though  with  relative  slowness,  ac- 
cording to  the  difference  in  height  and  the  size  of  the  interstitial 
spaces,  down  the  plane  mentioned,  and  finds  its  way,  in  the  first 
instance,  directly  into  the  nearest  surface  stream,  or,  in  the  sec- 
ond instance,  forms  a  spring,  which  takes  indirectly  a  similar 
course.  Thus  stated,  free  from  all  complications,  the  phenome- 
non exhibits  clearly  the  law  of  circulation.  The  atmospheric 
moisture  evidently  descends;  and  even  the  movement  of  the  up- 
per layer  of  the  ground-water  is  only  apparently  lateral,  but  really 
downward,  and  is  determined  (for  equal  sectional  areas  of  the 
rock  interstices)  by  the  difference  in  height  between  the  water- 
level  and  the  surface  outlet.  For  that  part  of  the  subterranean 
circulation,  bounded  by  the  water  level,  and  called  the  vadose  or 
shallow  underground  circulation,  the  law  of  a  descending  move- 
ment holds  good  in  all  cases,  even  in  those  complicated  ones 

23  Mr.  Justice  Henshaw  in  Vineland  Hudson  v.  Dailey,  156  Cal.  617,  105 
etc.  Co.  v.  Azusa  etc.  Co.,  126  Cal.  486,  Pac.  748;   Erickson  v.  Crookston  etc. 
58  Pac.  1057,  46  L.  R.  A.  820.  Co.,  105  Minn.  182,  117  N.  W.  435,  17 

24  Los  Angeles  v.   Hunter    (1909),  L.  R.  A.,  N.  S.,  650;  and  see  the  long 
156  CaL  603,  105  Pac.  755.     See,  also,  note  in  67  Am.  St.  Rep.  663. 
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which  show  ascending  currents  in  parts.  The  total  difference  in 
altitude  between  the  water  level  and  the  surface  outlet  is  always 
the  controlling  factor."1 

This  is  a  wide  class  of  water  popularly  called  "ground-water." 
It  bears  the  same  relation  to  water  connected  with  a  watercourse 
as  does  diffused  surface  water  collected  in  pools  or  hollows  after 
rains.  Eventually  the  substantial  part  of  such  water  will  find  its 
way  into  some  watercourse,  drawn  by  the  force  of  gravity  to  the 
drainage  bottom  of  the  region ;  and  where  such  course  to  a  stream 
is  susceptible  of  actual  proof  to  a  material  degree,  the  water  is, 
as  discussed  in  the  preceding  sections,  regarded  as  a  part  of  the 
stream;  but  usually  the  movement  to  a  stream  drainage  is  too  re- 
mote to  found  such  a  connection,  and  then  the  percolating  water  is 
considered  by  itself,  under  principles  of  its  own.  It  is  a  matter  of 
much  importance.  In  India,  for  example,  it  has  been  said  by  Pro- 
fessor Mead,  more  land  is  irrigated  from  wells  than  is  irrigated  in 
the  United  States  to-day  from  streams. 

(3d  ed.) 

§  1085.    Diffused  Ground-water  in  the  California  Coast  Range 

Valleys. — A  number  of  the  more  important  recent  California 
cases  have  arisen  in  typical  California  Coast  Range  valleys,  and 
the  opinions  consequently  make  a  prominent  feature  of  the  "un- 
derground reservoir"  or  "basin"  structure  usually  found  in  those 
valleys ;  so  that  a  word  may  be  proper  upon  the  general  geological 
structure  of  this  State. 

From  north  to  south  the  most  notable  feature  of  the  State  is 
the  Sierra  Range  on  the  East,  which  is  in  fact  the  boundary  of 
the  "Great  Basin"  region  of  Nevada  and  Utah,  and  the  Sierra 

1  Posepny  on  The   Genesis  of  Ore  of  acres  are  irrigated   from  artesian 

Deposits,  pp.   18,   19.     It   is  said   by  wells.     These  wells  hold  out  remark- 

the    State   Engineer   of   New   Mexico  ably  well,   but  as  the  number  is  in- 

that    water    travels    through    the    soil  creased  the  pressure  is  gradually  di- 

very  slowly,  the  rate  being  one  to  one  minishing,    though    during    the    non- 

and   one-half    miles   per   annum,    and  irrigating   season   it   again   increases, 

that  water  carried  several  miles  from  In    the    artesian    district    reports    of 

a  river  by  a  canal  and  applied  to  land  supervisors  show  that  there  were  three 

often  requires  several  years  to  reach  hundred  and  twenty-three  wells  in  the 

the    main    stream    again.      Further:  early  part  of  1905,  but  by  the  middle 

"Much  of  the  water  that  sinks   may  of  1907  the  number  had  increased  to 

form  sources  of  artesian  supply,  but  a  nearly  five  hundred,  nearly  all  of  which 

great  deal  of  it  is  undoubtedly  lost.  had  a  good  flow."    Bulletin  215,  Office 

The  principal  artesian  basin  is  mainly  of  Experiment  Stations,  United  States 

embraced  in  the  Pecos  Valley  between  Department  of  Agriculture. 
Eoswell  and  Carlsbad,  where  thousands 
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Range  is  typically  a  "basin  range"  of  monoclinal  uplift — a 
great  block  tilted  upward,  very  steep  on  the  Nevada  side,  but 
with  a  gradual  slope  on  the  Pacific  side.  It  is,  geologically  speak- 
ing, of  comparatively  recent  origin,  with  the  characteristic  val- 
leys of  new  uplifts — that  is,  narrow  and  deep  valleys  cut  by  the 
streams,  which  flow  very  close  to  bedrock.  The  valleys  are  thus 
the  result  of  cutting  out,  or  erosion.  The  Sierra  streams,  because 
of  much  velocity  and  fall,  carry  away  the  detritus  from  the  moun- 
tain sides  about  as  fast  as  it  falls,  so  that  there  is  little  accumula- 
tion of  material  in  the  valley  bottoms. 

On  the  other  (or  Western)  side  of  the  State,  at  the  Pacific 
shore,  is  a  much  older  range  known  as  the  Coast  Range.  Between 
the  ridges  of  this  range  lie  many  broad  flat  valleys,  ten  to  twenty 
or  more  miles  in  width,  and  generally  several  times  longer  in 
their  north-south  line.  These  are  not  erosion  valleys  caused  by 
cutting  out,  but  are  "structural"  valleys  caused  by  filling  in  of 
the  troughs  between  the  parallel  ridges  which  make  up  the  range. 
They  are  not  valleys  which,  like  the  Sierra  valleys,  streams  have 
cut  out  for  themselves,  but  are  depressions  in  the  original  moun- 
tain structure  (hence  "structural"  and  not  "erosion"  valleys), 
which  depressions  have  in  time  been  filled  in.2 

This  filling  of  the  Coast  Range  depressions  received  contrib- 
utions from  many  sources.  The  entire  range  in  course  of  time 
had  many  changes  in  elevation.  The  valleys  at  the  present  day 
are  not  much  above  the  level  of  the  sea,  but  sometimes  in  the 
past  they  were  under  the  sea,  where  the  material  carried  down 
from  the  land  accumulated  in  uniform  layers;  sometimes  high 
above  the  sea  so  that  rivers  cut  into  the  bordering  hills  and 
carried  much  coarse  matter  to  the  depressions,  scouring  them  ir- 
regularly; sometimes  covered  by  large  inland  lakes  into  which 
the  hill  washings  fell  and  were  more  or  less  evenly  distributed. 
The  result  is  that  the  present  valley  surfaces  are  broad  and  flat, 
their  surface  many  thousand  feet  in  the  center  above  the  bed- 
rock; and  down  to  bedrock  (the  bottom  of  the  structural  de- 
pressions) extends  an  irregular  mass  of  water- washed  material — 

2  The  southern  ranges,  the  San  Ber-  direction.     The  Sierra  Range  crosses 

nardino  Mountains,  are  a  continuance  the    San    Bernardino    and    continues 

of  the  Coast  Range,  which,  about  Santa  south,  forming  the  Peninsula  of  Lower 

Barbara    County,    changes    its    course  California,   which   is   the   tip    of    the 

from  a  north-south  to  a  southeasterly  Sierra  Range. 
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sand,  gravel,  clay,  fossilized  trees,  boulders  and  a  general  loose 
unconsolidated  accumulation. 

This  structure  is  very  pervious  to  water.  It  holds  ,<  large  quan- 
tity of  it  in  saturation,  receiving  the  water  as  rain  on  the  valley 
surface,  also  as  run-off  from  the  bordering  hillsides,  and  also  as 
seepage  from  streams  which  to-day  come  down  these  hills  and 
pass  over  the  valleys.  Sometimes  layers  of  clay  will  separate 
layers  of  gravel,  or  will  cut  off  gravel  layers  at  one  end,  holding 
the  ground-water  within  that  gravel  stratum  under  pressure,  or 
artesian ;  though  usually  the  clay  and  gravel  are,  as  above  stated, 
in  lenticular  shape  and  irregularly  placed  and  not  artesian. 

Occasionally  the  bordering  hills  furnish  an  opening  where  the 
bedrock  which  bounds  the  valley  sides  does  not  quite  come  to 
the  elevation  of  the  valley  surface,  and  here  the  accumulated 
ground-water  will  flow  over  at  the  surface  and  drain  away  in  the 
shape  of  a  surface  stream;  and  occasionally,  as  in  the  upper 
Santa  Clara  Valley,  there  will  flow  a  surface  stream  through  the 
entire  valley  length  to  this  outlet,  where  both  surface  and  un- 
derground water  unite  into  a  single  flow  from  the  basin. 

(3d  ed.) 

§  1086.    Same — Underground  Lakes  or  Artesian  Belts. — It  is 

this  Coast  Range  structure  to  which  the  recent  California  cases 
give  much  prominence  as  "underground  reservoirs,"  "under- 
ground lakes"  and  "underground  basins."  As  already  said,  it 
is  not  typical  of  the  Eastern  or  Sierra  part  of  the  State,  while 
the  central  part  of  the  State,  composed  of  the  great  interior  val- 
ley drained  by  the  Sacramento  and  San  Joaquin  Rivers  (a  simi- 
lar structural  filling  in  the  one  great  depression  between  the 
Sierra  and  Coast  Ranges)  is  too  immense  to  come,  as  an  under- 
ground reservoir,  into  such  a  description.  The  "reservoir"  struc- 
ture is  typical  only  of  the  Coast  Region. 

There  are  statements  in  the  new  California  opinions  which  seem 
to  say  that  the  new  law  is  intended  to  apply  only  to  these  "un- 
derground reservoirs."  This  would  limit  the  new  law  to  cases 
of  these  "inter-ridge"  valleys,  and  leave  it  inapplicable  outside 
of  the  Coast  Range  and  San  Bernardino  Range  regions;  and  even 
inapplicable  there  also,  in  cases  of  percolating  water  upon  the 
hillsides,  where  it  also  is  present.  It  would  possibly  also  bring 
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the  new  cases  within  the  class  of  a  definite  collection  of  water 
already  considered,  as  another  variation. 

Katz  v.  Walkinshaw,  upon  its  facts,  dealt  with  such  a  case, 
where  there  was  an  underground  catchment  basin  composed  of 
pebbles,  loose  and  porous  material,  in  which  the  water  was  proved 
to  have  gathered  as  in  an  underground  reservoir.3  This  same 
point  is  again  noticed  in  a  later  case.4  "In  Katz  v.  Walkinshaw 
the  condition  presented  was  that  of  a  well-defined  underground 
catchment  basin,  a  subterranean  lake,  so  to  speak,  loosely  filled 
with  gravels."  There  was  an  artesian  belt,  from  which  the  wells 
overflowed  on  the  surface.  The  existence  of  a  similar  reservoir 
was  previously  recognized  in  Los  Angeles  v.  Pomeroy,6  where  it 
is  described  as  follows:  "The  land  is  found  to  be  saturated  with 
water  to  within  a  few  feet  of  the  surface.  It  is  proposed  to 
construct  a  subsurface  dam  at  the  lower  end  of  the  tract.  A 
subsurface  dam,  of  course,  would  not  have  the  effect  of  flooding 
the  surface  permanently,  but  it  would  permanently  raise  the  place 
of  saturation.  This  being  done,  it  is  next  proposed  to  tap  this 
heavily  saturated  bed  of  sand  and  gravel  by  means  of  a  tunnel 
connected  with  lateral  galleries  through  which  the  water  will  be 
drained  off  and  conducted  to  supply  the  pipes.  In  other  words, 
the  land  is  to  be  used  as  a  reservoir,  such  as  essentially  it  is, 
and  none  the  less  so  because  the  water  does  not  rise  and  stand 
above  the  surface.  The  evidence  in  the  case  shows  that  from 
one-fifth  to  one-third  of  the  entire  bulk  of  the  material  filling  the 
valley  below  the  plane  of  saturation  is  water.  The  land  in  its 
natural  state,  therefore,  is  a  reservoir,  and  a  subsurface  dam 
is  to  be  constructed  in  order  to  make  it  better  serve  the  purposes 
of  a  reservoir."  And  held  that  such  a  reservoir  was  a  well- 
defined  entity  that  could  be  taken  as  a  whole  in  eminent  domain 
proceedings.  There  is  a  statement  in  Katz  v.  Walkinshaw  that 
rights  in  percolating  water  will  be  limited  to  waters  of  that  de- 
scription only,  saying:8 

"The  geological  history  and  formation  of  the  country  is 
peculiar.  Deep  borings  have  shown  that  almost  all  of  the  val- 
leys and  other  places  where  water  is  found  abundantly  in  per- 

3  Katz  v.  Walkinshaw,  141  Cal.  at      bara,   144  Cal.   578,  at  584,  77   Pac. 
page  126,  99  Am.  St.  Rep.  35,  70  Pac.      11?3- 

663,  74  Pac.  766:  64  L.  B   A.  236.  p^5  ™'    "    ***'    ^    " 

4  Montecito  etc.  Co.  v.  Santa  Bar-          0  At  page  126. 
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eolation  were  formerly  deep  canyons  or  basins,  at  the  bottoms  of 
which  anciently  there  were  surface  streams  or  lakes.  Gravel, 
boulders,  and  occasionally  pieces  of  driftwood  have  been  found 
near  the  coast  far  below  tide  level,  showing  that  these  sunken 
stream-beds  were  once  high  enough  to  discharge  water  by  grav- 
ity into  the  sea.  These  valleys  and  basins  are  bordered  by  high 
mountains,  upon  which  there  falls  the  more  abundant  rain.  The 
deep  canyons  or  basins  in  course  of  ages  have  become  filled  with 
the  washings  from  the  mountains,  largely  composed  of  sand  and 
gravel,  and  into  this  porous  material  the  water  now  running 
down  from  the  mountains  rapidly  sinks  and  slowly  moves  through 
the  lands  by  the  process  usually  termed  percolation,  forming 
what  are  practically  underground  reservoirs.  It  is  the  water 
thus  held  or  stored  that  is  now  being  taken  to  eke  out  the  sup- 
ply from  the  natural  streams.  In  almost  every  instance  of  a 
water  supply  from  the  so-called  percolating  water,  the  location 
of  the  well  or  tunnel  by  which  it  is  collected  is  in  one  of  these 
ancient  canyons  or  lake  basins.  Outside  of  these  there  is  no  per- 
colating water  in  sufficient  quantity  to  be  of  much  importance 
in  the  development  of  the  country  or  of  sufficient  value  to  cause 
serious  litigation."7 

In  a  still  later  case  the  analogy  to  a  lake  was  expressly  made 
one  ground  of  decision,  and  it  was  expressly  said:  "The  lands 
of  these  defendants,  embracing  in  all  about  five  thousand  acres, 
are  situated  in  the  southeastern  portion  of  the  San  Fernando 
Valley,  where  the  surrounding  mountains  draw  together  and  form 
what  is  called  the  'Narrows.'  A  description  of  the  San  Fernando 
Valley,  adequate  for  all  the  purposes  of  this  consideration  will  be 
found  in  City  of  Los  Angeles  v.  Pomeroy  et  al.8  The  cases  of 

1  For  a  case  where  an  artesian  belt  Newport  v.  Temescal  W.  Co.,  149  Cal. 

or   underground   reservoir   existed,   as  531.  87  Pac.  372,  6  L.  R.  A.,  N.  S., 

in  Katz  v.  Walkinshaw,  see  Erickson  1098;  Burr  v.  Maclay  R.  Co.,  154  Cal. 

v.  Crookston  etc.  Co.,  100  Minn.  481,  428,    98    Pac.    260;    Los    Angeles    v. 

Ill  N.   W.   391,   8  L.  R.   A.,  N.   S.,  Hunter,  156  Cal.  603,  105  Pac.  755; 

1250 ;  S.  C.,  105  Minn.  182,  117  N.  W.  Hudson  v.  Dailey,  156  Cal.  617,  106 

435,  17  L.  R.  A.,  N.  S.,  650;  Pence  v.  Pac.  748;  Barton  v.  Riverside  W.  Co., 

Carney,  58  W.  Va.  296,  112  Am.  St.  155  Cal.  509,  101  Pac.  790,  23  L.  R. 

Rep.  963,  52  S.  E.  702,  6  L.  R.  A.,  N.  A.,  N.  S.,  331;   Miller  v.  Bay  Cities 

S.,    266;    Barclay    v.    Abraham,    121  W.  Co.- (1910),  157  Cal.  256,  107  Pac. 

Iowa,  619,  100  Am.  St.  Rep.  365,  96  115,  27  L.  R.  A.,  N.  S.,  772. 

N.  W.  1080,  64  L.  R.  A.  255,  semble;  8  124  Cal.  597,  57  Pac.  585. 
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Katz  v.  Walkinshaw,9  and  McClintock  v.  Hudson,10  together  with 
the  Pomeroy  case  above  cited,  give  so  full  and  satisfactory  an 
account  of  the  water  conditions  existing,  not  alone  generally  in 
the  arid  portions  of  this  State,  but  particularly  of  the  conditions 
existing  and  controlling  the  considerations  of  the  questions  here 
presented,  that  a  reference  to  them  renders  unnecessary  any  de- 
tailed description."11 

If  that  is  the  result,  the  rule  of  Katz  v.  Walkinshaw  would  be 
merely  the  recognition  of  subterranean  bodies  similar  to  lakes 
or  ponds,  and  merely  an  extension  of  the  principle  on  which 
definite  underground  streams  have  long  been  recognized.  It 
would  be  far  from  establishing  a  new  rule  applying  to  percolating 
ground-water  in  general,  and  would  not  be  applicable  to  the  en- 
tire State;  nor,  to  a  considerable  extent,  would  it  be  applicable 
outside  of  California.  But  the  court,  in  deciding  cases  concern- 
ing percolations  tributary  to  watercourses,  has  held  the  rule  of 
Katz  v.  Walkinshaw  applicable,  though  no  definite  underground 
reservoir  or  artesian  belt  was  shown,  saying:  It  is  not  necessary 
for  the  plaintiff  "to  show  the  particular  subterranean  conditions 
which  were  disturbed,"12  and  Mr.  Justice  Temple's  opinion  in 
Katz  v.  Walkinshaw  makes  no  reference  to  the  point,  and  an- 
other recent  case  13  ignored  it  in  a  case  where  mere  diffused  per- 
colating water  unconnected  with  a  stream  or  other  collection  was 
held  to  be  alone  involved,  as  do  likewise  the  Eastern  cases  already 
cited  laying  down  the  new  rule  of  percolating  water  and  often 
citing  Katz  v.  Walkinshaw  in  support  of  their  ruling,  though  no 
underground  reservoir  was  involved.  We  conclude  that  the  exist- 
ence of  an  artesian  belt,  catchment  basin,  underground  reservoir, 
or  gt«m-siibterranean  lake  does  not  distinguish  a  case  from  one  of 
merely  diffused  percolating  water,  and  that  the  court,  in  its  new 
law,  has  adopted  certain  general  principles  irrespective  of  the 
geological  formation  in  which  the  ground-water  occurs. 

»  141  Cal.  116,  99  Am.  St.  Eep.  35,  12  Cohen  v.  La  Canada  Water  Co., 

70  Pac.  663,  74  Pac.  766,  64  L.  E.  A.  142  Cal.  437,  76  Pac.  47. 

236.  13  Cohen  v.  La  Canada  Water  Co., 

10  141  Cal.  275,  74  Pac.  849.  151  Cal.  680,  91  Pac.  584.  11  L.  B.  A., 

11  Los  Angeles  v.  Hunter,  156  Cal.  N.  S.,  752  (second  appeal). 
603,   105  Pac.   755,  stated  at  length, 

supra,  sec.  1056. 
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§  1087.  Same — Underground  Reservoirs  Supplied  by  or  Sup- 
plying Surface  Streams. — As  already  said,  these  California  Coast 
Range  valleys  frequently  receive  part  of  their  ground-waters  from 
surface  streams  to-day  coming  down  from  the  bordering  ridges,  their 
water,  on  reaching  the  valley,  wholly  or  in  large  part,  sinking  deep 
into  the  valley  soil.  Likewise,  occasionally,  at  an  outlet  from  the 
valley,  or  " Narrows,"  the  ground-water  "overflows"  into  a  sur- 
face stream  leaving  the  valley.  The  valley  ground-water,  many 
square  miles  in  area,  cannot  be  regarded  as  an  integral  part  of 
the  stream,  yet  in  the  one  case  it  depends  largely  upon  the  incom- 
ing stream,  in  the  other  largely  supplies  the  departing  stream. 

It  is  the  new  California  law  that  such  cases  will  be  treated  as 
one  general  supply,  in  which  none  can  obtain  an  exclusive  right 
by  stream  or  well,  nor  a  right  to  carry  the  water  to  distant  lands 
to  the  detriment  of  local  landowners,  but  each  is  entitled  to  a  rea- 
sonable use,  whether  by  stream  or  well,  upon  his  own  land  alone. 
Not  that  the  valley  waters  are  regarded  as  a  part  of  the  stream, 
as  in  the  cases  of  "subflow"  first  considered  at  the  beginning  of 
this  chapter.  The  connection  is  too  remote  as  a  fact.  But  the 
new  rule  of  law  for  percolating  water  is  now  so  similar  to  the  law 
of  riparian  rights  upon  streams  (which  is  now  the  prevailing 
California  law  of  streams)  that  the  difference  in  fact  becomes  im- 
material. 

There  have  been  three  recent  cases  upon  such  facts,  all  of  which 
have  been  more  fully  stated  elsewhere. 

In  Hudson  v.  Dailey  the  situation  was  of  the  departing  stream. 
It  was  held  that  all  owners  in  the  valley  above  have  a  right,  by 
wells,  to  make  a  reasonable  use  of  their  own  lands  (though  the 
wells  diminish  the  stream)  in  conjunction  with  a  riparian  owner 
on  the  stream  itself ;  and  this  even  though  the  well-owners  were  not 
riparian  to  the  stream.14 

In  Los  Angeles  v.  Hunter  an  exception  was  made,  already  con- 
sidered.14* 

In  Miller  v.  Bay  Cities  W.  Co.  the  situation  was  presented  of 
the  incoming  stream.  It  was  held  that  all  landowners  in  the  val- 
ley below  have  a  right,  by  wells,  to  make  a  reasonable  use  of  their 
own  lands,  in  conjunction  with  riparian  owners  on  the  stream 
itself,  and  have  as  much  right  as  has  a  riparian  owner  to  enjoin  the 
diversion  of  the  stream  to  distant  lands  to  the  loss  of  their  wells 

1*  Hudson  v.  Dailey,  156  Cal.  617,  Ha  Los  Angeles  v.  Hunter,  156  Cal. 
105  Pae.  748,  more  fully  stated  supra,  603,  105  Pac.  755,  more  fully  stated 
aec.  1055.  supra,  sec.  1056. 
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receiving  its  underground  diffused  supply,  and  this  though  the 
well  lands  were  not  riparian  to  the  stream.15  This  is  the  only  de- 
cision the  writer  knows  to  this  effect.  Numerous  cases  have  pro- 
tected streams  from  draft  upon  them  by  wells,18  but  this  is  the  first 
which  has  protected  a  well  from  a  draft  upon  it  by  diversion  of  a 
stream.17 

(3<3  ed.) 

§  1088.  Same. — The  Bay  Cities  case,  decided  independently 
upon  principle,  carries  the  spirit  of  the  common  law  of  riparian 
rights  to  a  far-reaching  length.  Not  only  must  a  stream  remain 
in  its  natural  situation  for  use  of  riparian  owners,  but  now,  under 
this  decision,  a  taking  of  the  stream  to  distant  land  may  be  en- 
joined even  by  a  nonriparian  owner  whose  well  would  be  in- 
juriously affected  by  the  diversion.  The  considerations  it  raises 
are  the  same  as  those  surrounding  the  discussion  over  riparian 
rights.  Against  it  may  be  urged  all  that  has  been  said  against 
the  riparian  doctrine  of  preserving  streams  in  their  natural  chan- 
nels.18 Under  it,  few  streams  in  gravel  regions,  other  than  public 
domain,  can  be  lawfully  diverted  to  distant  lands;  so  that,  to  sup- 
ply a  well  for  a  few  acres  (even  nonriparian  to  the  stream), 
streams  would  be  tied  up  which,  by  surface  use,  are  capable  of 
supplying  far  greater  nonriparian  areas.  In  unsettled  or  sparsely 
settled  regions  much  force  lies  in  that  argument.  But  such  regions 
will  be  usually  public  land,  where  the  California  law  has  always 
made  an  exception  from  the  rule  of  riparian  rights.  With  still 
more  force,  in  settled  regions,  where  a  large  community  is  already 
dependent  upon  its  wells,  this  decision  has  in  support  of  it  the  "gen- 
is  Miller  v.  Bay  Cities  W.  Co.  verted,  spread  through  the  dry  stretch 
(1910),  157  Cal.  256,  107  Pae.  115,  27  under  the  whole  valley  (not  merely 
L.  R.  A.,  X.  S.,  772 ;  supra,  sec.  1057.  under  the  channel  as  subflow)  and 

16  Supra,  sec.  1078  et  seq.  enriched  the  lake.    Held,  plaintiff  had 

17  There    is    an    early    Washington      no   cause   of  action    (action  was   for 
case  very  similar  upon  its  facts,  and      damages),   because   the   whole   water- 
contrary  in  its  holding.     In  Meyer  v.       shed  cannot  be  treated  as  the  bed  of  a 
Tacoma  L.  &  W.  Co.,  8  Wash.  144,  35      stream,  though  there  was  an  impervi- 
Pac.  601,  a  stream  flowed  through  a      ous    bed    covered    with    water-bearing 
valley    to    a    lake    and    plaintiff    was      gravels  throughout.     (But  see  Dement 
riparian  proprietor   at   the  outlet   of      Co.  v.  City  of  Walla  Walla  (Wash.), 
the   stream   on   the   lake.     Defendant      107  Pac.  1038.)     See  likewise  Hilger 
diverted   the    stream    during    the    dry      v.  Sieben  (1909),  38  Mont.  93,  98  Pac. 
season,  during  which  the  surface  flow      881,  denying  any  stream  right  as  flow- 
never  reaches  the  lake  at  all.    Plaintiff      ing  from  natural   subirrigation  from 
claimed  this  to  be  a  wrong  to  him  be-      the  stream. 

cause  it  deprived  him  of  percolations          18  Supra,  sees.  112,  168. 
which,  when  the  stream  was  not  di- 
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eral  "community  principle,"  which  underlies  the  law  of  riparian 
rights, — that  of  equal  rights  for  the  whole  community  with  ex- 
clusive rights  for  none,  nor  any  right  in  one  except  for  the  use 
of  his  own  land  on  which  the  water  is  taken.19 

While  these  cases,  as  already  said,  contained  the  element  of  "un- 
derground reservoir,"  yet,  as  also  said  in  that  regard,  we  do  not 
believe  the  geological  structure  an  essential  matter.  The  rules  in- 
volved appear  to  be  general  wherever  there  is  a  common  and  inter- 
dependent natural  supply,  whatever  its  origin. 

(3d  ed.) 

§  1089.  Artesian  Wells — Miscellaneous. — In  Kansas  there  is  a 
statute  (elsewhere  quoted)  providing  that  subterranean  water  stand- 
ing in  subterranean  sheets  or  lakes  may  be  appropriated,  as  well  as 
subterranean  streams.20  Concerning  definite  artesian  basins,  South 
Dakota  also  has  an  extensive  statutory  system  governing  rights 
therein.21  Colorado  has  a  statute  appointing  a  board  of  officers 
to  supervise  well-boring  on  the  plains.22  In  California  there  are 
statutes  governing  use  of  water  from  artesian  wells  so  as  to  prevent 
waste.23  Concerning  the  statute  of  1907  to  this  effect  it  has  been 
held : 24  "  This  act,  therefore,  relates  to  waters,  the  right  to  the 
use  of  which  is  common  to  a  large  portion  of  the  community,  and 
affects  the  general  public  right.  Legislation  in  relation  thereto 
affects  the  public  welfare,  and  the  right  to  legislate  in  regard  to  its 
use  and  conservation  is  referable  to  the  police  power  of  the 
State."  ^  A  Nevada  statute  provided  a  bounty  for  those  who  sank 
artesian  wells.1  A  Utah  statute  provides  for  experiments  in  well- 
boring.2 

Artesian  water  is  distinguished  from  ordinary  percolating  water 
in  being  located  in  well-defined  pervious  strata  (such  as  gravel- 
beds)  lying  between,  or  under,  impervious  strata,  and  being  un- 
der pressure.  Artesian  wells,  properly  so  called,  are  such  that 
when  the  impervious  cap-layer  is  pierced,  the  pressure  under  which 

19  See  supra,  sees.  310,  776.  25  For    a   decision    holding    such   a 

20  Quoted  infra,  sec.  1436.  statute  unconstitutional  on  the  ground 

21  S.  D.  Rev.  Codes,  1905,  sec.  2680      of    the    English    rule    of    percolating 
et  seq.  water,  see  Huber  v.  Merkel,  117  Wis. 

22  Laws  1870,  p.  11.  355,  98  Am.  St.  Rep.  933,  94  N.  W. 

23  See    California    statutes,  infra.      354,  62  L.  R.  A.  589. 

Amended  Stats.  1909,  c.  427.  1  State  ex  rel.  Blossom  v.  Horton, 

24  Ex  parte  Elam,  6  Cal.  App.  233,      21    Nev.    300,    30    Pac.    876;    Stats. 
91    Pac.   811.      See,   also,   infra,   sec.      1887,  amended  March  7,  1889. 

1142.  2  Utah  Stats.  1911,  c.  Go,  p.  89. 
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the  water  is  held  forces  it  through  the  well  to  the  surface,  so  that 
it  flows  on  the  surface.3  However,  the  word  "artesian"  is  some- 
times used  in  reference  to  underground  water  which,  by  reason 
of  pressure,  will  rise  above  its  original  level,  though  not  to  the 
surface  of  the  ground,  when  the  stratum  in  which  it  lies  is  pierced 
by  a  well.4 

"Where  there  are  several  grants  to  different  persons  of  rights 
to  take  specific  amounts  of  water  from  an  artesian  well,  the  ordi- 
nary rules  as  to  grants  apply,  and  each  grantee,  taking  with  no- 
tice of  the  estates  held  by  the  prior  grantees,  holds  subject  to  such 
estates.5 

(3d  ed.) 

§  1090.  Merger  of  the  Rules  Governing  These  Different  Classes 
of  Ground-water  With  Each  Other,  and  With  the  Common  Law 
of  Riparian  Rights  upon  Streams. — While  the  foregoing  chapter 
shows  the  principal  different  types  of  cases  that  arise,  yet  under 
the  new  California  cases  just  considered  it  now  seems  of  minor 
importance  what  the  geological  form  is  which  a  given  natural 
water  supply  takes. 

The  underlying  principles  are  now  general  in  California  for 
water  supplies  of  whatever  natural  form — surface  or  subterranean, 
stream  or  diffused;  namely,  the  principles  underlying  the  common 
law  of  riparian  rights.  Each  landowner  has  the  right  to  the  use 
of  his  own  land  by  means  of  the  water  supply  nature  has  given  it, 
whatever  the  origin  of  that  supply;  the  water  supply  of  a  region 
is  a  common  benefit  for  the  use  of  all  lands  having  access  to  it  in 
natural  situation.  No  one  will  be  allowed  to  make  a  use  of  the 
supply,  though  upon  his  own  lands,  which  would  be  unreasonable 
or  excessive  toward  other  landowners  now  or  in  the  future  in  the 
use  of  their  lands  having  natural  access  to  some  other  part  of  the 
same  supply ;  nor  may  one  make  any  use  of  the  water  off  his  own 
land  to  the  detriment  of  the  other  lands  adjacent  to  the  common 
supply,  and  there  can  be  no  question  of  reasonableness  in  cases 
of  such  alien  use.  A  natural  water  supply,  whether  stream  alone, 
or  diffused  percolating  water  alone,  or  both  combined,  is  a  common 

8  See  2  Am.  &  Eng.  Ency.  of  Law,  terranean   sources   to    the   surface   of 

944.      In    the    California    Statute    of  the  ground  for  any  length  of  time." 
1907,  p.  122,  it  is  provided  (sec.  2)  :          *  Burr  v.  Maclay  R.  Co.,  154  Cal. 

"For    the    purposes    of    this    act,    an  428,  98  Pac.  260. 
artesian  well  is  defined  to  be  any  arti-          3  Charon  v.   Clark,   50   Wash.    191, 

ficial  hole  made  in  the  ground  through  126  Am.  St.  Rep.  896,  96  Pac.  1040,  17 

which  water  naturally  flows  from  Bub-  L.  R.  A.,  N.  S.,  647. 
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benefit  for  all  land  contiguous  to  and  having  natural  access  to  any 
part  of  it,  in  which  each  landowner  is  entitled  to  a  reasonable  use 
of  his  own  land  in  conjunction  with  equal  use  by  all,  and  beyond 
that,  can  have  no  permanent  right  whatever.6 

It  is  to  these  general  principles  that  the  following  chapters  are 
more  particularly  devoted. 

6  Except  by  grant,  condemnation,  or  possibly,  excepting  exclusive  appropria- 
prescription,  and  except  the  pueblo  tions  from  the  supply  while  yet  on 
right  of  the  city  of  Los  Angeles,  and  public  land. 

§§  1091-1099.     (Blank  numbers.) 
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CHAPTER  44. 
NATURE  OF  THE  EIGHT  IN  UNDERGROUND  WATER. 

9  1100.  No  longer  private  property  in  its  natural  state. 

S  1101.  Usufructuary. 

S  1102.  Confined,  by  the  necessity  of  access,  to  adjacent  landowners. 

§  1103.  Natural  right,  and  part  and  parcel  of  adjacent  land. 

§  1104.  Analogy  to  the  common-law  riparian  right. 

9  1105.  Same. 

9  1106.  New  rule  compared  to  the  law  of  prior  appropriation. 

9  1107.  Same. 

9  1108.  Same. 

§§  1109-1117.     (Blank  numbers.) 

(3d  ed.) 

§  1100.    No  Longer  Private  Property  in  Its  Natural  State. — 

Under  the  new  cases,  percolating  water,  like  running  water,  is  now 
said,  in  its  natural  state,  to  belong  to  no  one,1  or  "belongs  to  the 
public,"  or  "at  least,  to  that  portion  of  the  public  who  may  own 
the  surface  of  the  soil,"2  or  belongs  to  the  community,3  or  "is 
stored  by  nature  for  the  community, "  4  as  "a  common  supply. ' ' 5 
There  is  little  difference  between  this  and  the  law  as  to  running 
water,  which  the  law  holds  to  be  "common,"  and  not  the  subject  of 
individual  ownership  wrhile  in  its  natural  condition.0 

This  is  a  complete  departure  from  the  cujus  est  solum  doctrine, 
which,  as  already  discussed,7  regarded  the  percolating  water  as,  in 
its  natural  state,  the  absolute  private  property  of  the  landowner 
as  a  corporeal  part  of  his  land,  like  the  soil  and  trees.8 

1  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  does  not  own  the  water  as  proprietor. 
190,  20  Sup.  Ct.  Eep.  576,  44  L.  Ed.  If  the  attorney  general  sues,  it  is  on 
729.  behalf  of   the   overlying   community; 

2  Ex  parte  Elam,  6  Cal.  App.  233,  not  on  behalf  of  the'State.     People  v. 
91  Pac.  811.  N.  Y.  Carbonic  etc.  Co.,  196  N.  Y.  421, 

3  Temple,   J.,   in   Katz   v.   Walkin-  90  N.  E.  441,  per  Cullen,  C.  J. 
shaw,  141  Cal.  116,  at  140,  99  Am.  St.  ^  Supra,  sees.  34,  1040. 

Eep.  35,  70  Pac.  663,  74  Pae.  766,  64  8  It  may  be  noted  that  the  Cali- 

L.  E.  A.  236.  fornia  code,  in  adopting  the  "cujus  est 

*  Barclay  v.  Abraham,  121  Iowa,  solum"  maxim,  did  so  in  terms  which 

619,  100  Am.  St.  Eep.  365,  96  N.  E.  would  not  include  percolating  water. 

1080,  64  L.  E.  A.  255.  Section  659  of  the  California  Civil 

5  Hudson  v.  Dailey,  156  Cal.  617,  Code  provides:  "Land  is  the  solid  ma- 

105  Pac.  748.  See,  also,  Miller  v.  terial  of  the  earth,  whatever  may  be 

Bay  Cities  W.  Co.  (1910),  157  Cal.  the  ingredients  of  which  it  is  com- 

256,  107  Pac.  115,  27  L.  B.  A.,  N.  S.t  posed,  whether  soil,  rock,  or  other  sub- 

772.  stance."  Percolating  water  is  not  a 

«  Supra,  sec.  2  et  seq.     The  State  solid. 
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Likewise  it  is  now  said,  as  is  the  settled  law  of  running  water, 
that  percolating  water  as  a  substance  or  corpus  can  become  private 
property  only  when  some  individual  actually  takes  a  portion  of  it 
into  possession  by  a  well  or  similar  artificial  structure.  In  an 
opinion  in  the  Supreme  Court  of  the  United  States,9  more  fully 
considered  in  another  place,10  percolating  water  is  called  a  "min- 
eral ferae  naturae,"  which  can  no  longer  be  said  to  be  the  prop- 
erty of  the  landowner  merely  because  it  is  in  his  land,  nor  the 
property  of  anyone  at  all  until  taken  into  possession  in  a  well  or 
other  artificial  structure  reducing  it  to  possession.11  So  it  is  said 
that  until  reduced  to  possession  it  remains  nobody's  property.12 

(3d  ed.) 

§  1101.  Usufructuary. — The  right  of  the  individual  is  to  re- 
duce the  water  to  possession  for  the  use  of  his  land.  "Such 
rights  are  usufructuary  only,"  said  Mr.  Justice  Shaw.13  In  con- 
tending for  the  rule  of  reasonable  use  in  Chasemore  v.  Richards,14 
Lord  "Wensleydale  took  this  position:  "And  if  this  be  true,"  he 
said,  "with  regard  to  underground  streams  finding  their  way 
into  the  river,  then  comes  the  difficulty  how  to  distinguish  the 
smaller  rivulet,  and  the  drops  of  water  which  flow  and  perco- 
late into  and  supply  the  river.  They  are  equally  the  gifts  of 
nature  for  the  benefit  of  the  proprietors  of  the  soil  through  and 
into  which  they  flow.  They  are  all  flowing  water,  the  prop- 
erty in  which  is  not  vested  in  the  owner  of  the  soil,  any  more 
than  the  property  in  the  water  of  a  river  which  flows  through 

it  on  the  surface The  reason  why  it  is,  as  such,  more  the 

subject  of  property  than  the  water  flowing  above  ground,  is  not 
explained.  Surely  the  use  of  the  flowing  water  in  each  case,  and 
not  the  property  in  it,  belongs  to  the  proprietor  of  the  surface." 

(3d  ed.) 

§  1102.  Confined,  by  the  Necessity  of  Access,  to  Adjacent 
Landowners. — While,  under  the  new  law,  percolating  water,  like 

»  Ohio  Oil  Co.  v.  Indiana,  177  U.  8.      N.  W.  1080,  64  L.  R.  A.  255 ;  Ex  parte 
190,  20  Sup.  Ct.  Rep.  576,  44  L.  Ed.      Elam,  6  Cal.  App.  233,  91  Pac.  811. 
729.  13  Katz    v.    Walkinshaw,    141    Cal. 

10  <?„,«          «   7^  116>  "  Am-  St-  ReP-  35>  70  Pac-  663> 

Supra,  sec.  34.  ?4  pa(J    766>  64  L*  R    A    236      See; 

1  This  is  the  settled  rule  in  Indiana  ai80>  Burr  v.  Maclav  R.  Co.,  154  Cal. 

with   regard   to   natural   gas   and   oU.  423,  98  Pac.  260;   Hudson  v.  Dailey, 

Ibid-  156  Cal.  617,  105  Pac.  748. 

12  Ibid.;  Barclay  v.  Abraham,  121  M  7  H.  L.  Cas.  349,   11   Eng.  Re- 
Iowa,  619,  100  Am.  St.  Rep.  365,  96  print,  140. 
Water  Rights — 60 
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running  water,  is  the  property  of  no  individual  in  its  natural 
state,  but  is,  until  reduced  to  possession,  in  the  "negative  com- 
munity" or  "common"  or  "public,"  yet  there  comes  in  the  same 
necessary  classification  of  the  public  in  regard  to  its  enjoyment, 
or  usufruct,  arising  out  of  the  natural  situation  of  the  water 
in  a  position  where  some  of  the  public  have  no  access  to  it. 
While  the  water  itself  is  not  anyone's  property,  yet  the  land 
which  bounds  or  overlies  it  is.  Those  of  the  public  not  owning 
any  such  land,  having  no  right  to  trespass  upon  the  inclosing 
or  overlying  lands,  have  no  access  to  the  water — no  means  of 
availing  themselves  of  its  presence;  they  are  excluded  by  the 
facts  of  natural  situation  of  the  water  with  respect  to  the  land. 
Only  such  of  the  public  as  have  access  to  the  water  in  its  natural 
situation — that  is,  only  the  adjacent  or  overlying  landowners — 
have  the  right  of  enjoyment. 

The  right  of  use  is  confined  to  the  lands  of  "that  portion  of 
the  public  who  may  own  the  surface  soil."15  The  overlying 
landowners  alone  have  this  right  because  they  "have  equal  access 
to  the  same  supply"; 16  that  is,  the  right  arises  from  "the  natural 
advantages  of  situation."17  This  ground  is  clearly  expressed  in 
Hudson  v.  Dailey,18  saying:  "All  parties  having  access  to  it  would 
have  the  right  to  share  reasonably  in  its  use";  and  further,  "This 
right  arises  from  the  fact  that  the  water  is  then  in  his  land  so  that 
he  may  take  it  without  trespassing  upon  his  neighbor,"  and  such 
waters  "should  be  considered  a  common  supply,  in  which  all  who, 
by  their  natural  situation,  have  access  to  it,  have  a  common  right, 
and  of  which  each  may  make  a  reasonable  use  upon  the  land  so 
situated,"  etc. 

This  we  have  elsewhere  set  forth  at  length  as  a  general 
principle.19 

(3d  ed.) 

§  1103.  Natural  Right  and  Part  and  Parcel  of  Adjacent  Land. 
This  right  of  use,  being  one  to  the  use  of  land,  is  perpetually  re- 
served to  the  land,  for  future  use,  if  not  at  present  actually  in  use. 
Xnnuse  does  not  cause  a  loss  of  it,  for  it.  is  a  right  to  enjoy  the 
land  at  any  time  by  means  of  this  right  respecting  the  water,  in 

15  Ex  parte  Elam,  6  Cal.  App.  233,  "  Burr  v.  Maclay  R.  Co.,  154  Cal. 

91  Pac.  811.  428,  98  Pac.  260. 

10  Barclay  v.   Abraham,  121   Iowa,  is  156   Cal.   617,   105   Pac.   748,   at 

619.  100  Am.  St.  Rep.  365,  96  N.  W.  753. 

1080,  64  L.  R.  A.  255.  1»  Supra,  sees.  54,  225,  692. 
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common  with  all  other  adjacent  landowners.  It  is  hence  said  that 
this  ri^ht  arises  from  "the  natural  advantages  of  situation,"20 
and  that  it  is  a  "natural  right,"21  bound  up  in  the  ownership  and 
use  of,  and  "part  and  parcel"  of,  the  overlying  land.22  "The 
owner  of  land  has  a  natural  right  to  the  reasonable  use  of  the 
waters  percolating  therein;  ....  his  ownership  of  the  land  car- 
ries with  it  all  the  natural  advantages  of  its  situation  and  the  right 
to  a  reasonable  use  of  the  land  and  everything  it  contains,  limited 
only  by  the  operation  of  the  maxim,  'Sic  utere  tuo  ut  alienum  non 
laedas.'  M23 

(3d  ed.) 

§  1104.  Analogy  to  the  Common-law  Riparian  Right. — These 
fundamental  features  do  not  differ  from  the  essentials  of  the  ri- 
parian right  at  common  law  upon  streams,24  and  it  is  now  the  ex- 
press position  of  the  California  court  that  there  is  no  essential 
difference  between  the  new  rule  of  underground  water  and  the 
common-law  rule  of  riparian  rights  on  streams. 

It  is  now  said:25  "The  land  being  so  situated  that  it  has  the 
natural  advantages  afforded  by  the  underlying  water,  the  condi- 
tions are  analogous  to  those  affecting  land  riparian  to  a  stream, 
which,  because  of  its  situation  with  reference  to  the  stream,  is  given 
rights  to  the  waters  thereof,  so  far  as  necessary  for  use  thereon, 
which  are  paramount  to  the  right  of  another  riparian  owner  to 
divert  the  water  to  lands  not  riparian."  * 

So,  in  another  recent  case,  where  upon  the  facts  the  ground - 
water  and  a  surface  stream  were  combined  in  natural  origin  and 
geological  occurrence,  the  court  found  it  a  simple  matter  to  ad- 
just conflicts  between  nonriparian  well-owners  and  stream  riparian 
owners,  because  the  law  in  respect  to  both  is  now  substantially  the 
same.  After  saying  that  the  new  underground  law  is  based  upon 
the  principle  of  reasonable  use  upon  one's  own  land  of  its  natural 
advantages  of  situation,  the  court  then  says:  "It  is  upon  this 

20  Burr  v.  Maclay  R.  Co.,  154  Cal.  23  Hudson  v.  Dailey,  supra.     Wells 
428,  98  Pac.  260.  have  been  held  taxable  as  real  estat«\ 

21  Cohen  v.  La  Canada  W.  Co.,  151  Cal.  Domestic  etc.  Co.  v.  Los  Angeleo 
Cal.  680,  91  Pac.  584,  11  L.  R.  A.,  N.  (1909),   10  Cal.   App.   185,   101   Pac. 
s..  7~>~2;  Eriokson  v.  Crookston  W.  Co.,  547. 

105  Minn.  182,  117  N.  W.  435,  17  L.  24  Supra,  sec.  684  et  seq. 

R.  A.,  X.  S.,  650;   Hudson  v.   Dailey,  23  Mr.    Justice    Shaw    in    Burr    v. 

156  Cal.  617.  105  Pac.  755;   M;ller  v.  Maclay  R.  Co.,  154  Cal.  428,  98  Pac. 

Bay  Cities  W.   Co.    (1910),   157   Cal.  260. 

256,  107  Pac.  115,  27  L.  R.  A.,  N.  S.,  '   Adding  that  the  rules  of  riparian 

772.  rights    do    not,    of    necessity,    control 

22  Cases  just  cited.  here,  however,  in  all  respects. 
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principle  that  the  law  of  riparian  rights  is  founded,  giving  to  each 
owner  the  right  to  use  the  waters  of  the  stream  upon  his  riparian 
land,  but  limiting  him  to  a  reasonable  share  thereof,  as  against 
other  riparian  owners  thereon.  We  think  the  same  application 
of  the  principle  should  be  made  to  the  case  of  percolating  waters 
feeding  the  stream  and  necessary  to  its  continued  flow.  There  is 
no  rational  ground  for  any  distinction  between  such  percolating 
waters  and  the  waters  in  the  gravels  immediately  beneath  and 
directly  supporting  the  surface  flow,  and  no  reason  for  applying 
a  different  rule  to  the  two  classes,  with  respect  to  such  rights,  if, 
indeed,  the  two  classes  can  be  distinguished  at  all.  Such  waters, 
together  with  the  surface  stream  supplied  by  them  should  be  con- 
sidered a  common  supply,  in  which  all  who  by  their  natural  situa- 
tion have  access  to  it  have  a  common  right,  and  of  which  they 
may  each  make  a  reasonable  use  upon  the  land  so  situated,  taking 
it  either  from  the  surface  flow,  or  directly  from  the  percolations 
beneath  their  lands."2 

Again,  in  another  case,3  upon  a  like  situation,  it  is  expressly 
laid  down  at  very  great  length  that  there  is  no  difference  between 
the  essential  features  of  the  law  of  riparian  rights  on  streams,  and 
the  new  law  of  percolating  water,  saying,  inter  alia:  "We  perceive 
no  reason  why  the  same  principle  should  not  be  applied"  in  both 
cases,  or  where  streams  and  ground-water  are  combined  in  na- 
ture. "Why,  in  principle,  should  there  be  any  distinction?"  the 
court  says,  adding  that  the  modification  of  the  common  law  of 
percolating  water  which  has  brought  it  to  the  basis  of  the  common 
law  of  riparian  rights  was  done  "to  meet  the  conditions  in  this 
State  necessitating  it."  And  again,  "There  is  no  reason  for  any 
difference  in  the  rule  between  the  classes,  and  none  should  exist."4 

In  another  case,  where  no  stream  was  involved,  the  court  dealt 
with  cases  decided  upon  the  common  law  of  riparian  rights,  as 
upon  the  same  footing  with  the  new  percolating  water  cases.5 

(3d  ed.) 

§  1105.  Same. — Like  the  riparian  right,  it  is  a  right  to  inter- 
fere with  a  neighbor's  land  only  for  a  fit  purpose,  viz.,  the  use  of 

2  Hudson  v.  Dailey,  156  Cal.  617,          *  See  this  case  more  fully  stated, 
105    Pac.    748.      See    this    case    more      supra,  sec.  1057. 

fully  stated  supra,  sec.  1055.  5  Cohen  v.  La  Canada  W.  Co.,  151 

3  Miller    v.     Bay    Cities    W.     Co.  Cal.  680,  91  Pac.  584,  11  L.  B.  A.,  N. 
(1910),  157  Cal.  256,  107  Pae.  115,  27  S.,   752.     See,   also,   Bonetti  v.   Buiz 
L.  B.  A.,  N.  S.,  772.  (Cal.  App.),  113  Pac.  118. 
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one's  own  land,  and  that  only  to  a  reasonable  degree,  to  be  decided 
on  the  facts  of  each  case;  and,  like  the  riparian  right,  it  survives 
nonuse.  In  this,  the  most  attacked  feature  of  the  law  of  riparian 
rights  hitherto  in  the  West,  it  is  most  significant  that  the  court 
adopted  it  as  a  wholly  original  matter,  acting  solely  with  a  view 
to  the  public  good. 

Perhaps  the  new  percolating  water  rule  seems  to  differ  from 
what  Lux  v.  Haggin,  regarding  riparian  rights  on  streams,  speaks 
of  as  ' '  what  has  been  said  to  be  the  rule  of  the  common  law, "  6  in 
that  distant  use  may,  as  to  percolating  water,  be  made  of  any 
amount  over  that  which  "is  or  may  be  beneficial  to  the  land"  of 
the  complaining  owner  (until  a  sufficient  number  of  owners  join 
in  complaint  to  show  that  there  is  no  surplus  over  their  collective 
susceptibilities  of  enjoyment) ;  and  nonuse  of  percolating  water 
may  be  protected  only  by  declaratory  decree  and  not  by  prohibitive 
injunction.7  If  this  be  different  from  the  law  of  riparian  rights 
on  streams,  then  herein  the  new  rule  differs  therefrom,  whence  it 
is  sometimes  said  that  the  new  rule  is  not  identical  with  the  law 
of  riparian  rights  on  streams.8  But,  as  already  discussed  at  much 
length,  there  is  much  ground  for  considering  these  principles  to 
be  in  consonance  with  a  proper  analysis  of  the  common  law  of 
riparian  rights  also.8 

(3d  ed.) 

§  1106.  New  Rule  Compared  to  the  Law  of  Prior  Appropria- 
tion.— It  is  settled  now  by  the  decisions  in  Burr  v.  Maclay  R.  Co., 
Hudson  v.  Dailey  and  Miller  v.  Bay  Cities  Co.10  that  the  law  of 
exclusive  right  by  prior  use  or  occupancy  (the  law  of  prior 
appropriation)  does  not  apply.  As  laid  down  in  these  cases, 
the  rule  now  is  that  all  persons  having  land  over  an  underground 
supply  of  percolating  water  have  by  nature  certain  rights  to  the 

8  Lux  v.  Haggin,  69   Cal.   255,   at  become  vested  rights,   may  compel  a 

310,  10  Pac.  674.  different    rule    with    regard    to    such 

t  Burr  v.  Maclay  R.  Co.,  154  Cal.  waters   in   some   instances,   but   these 

428,  98  Pac.  260.  rules  of  law  do  not,  of  necessity,  con- 

8  "It  is  not  the  policy  of  the  law  to  trol    rights    in    percolating    waters." 

permit  any  of  the  available  waters  of  Burr  v.  Maclay  R.  Co.,  154  Cal.  428, 

the  country  to  remain  unused,  or  to  98  Pac.   260.     See,  also,  Erickson  v. 

allow  one  having  the  natural  advan-  Crookston  W.  Co.,  105  Minn.  182,  117 

tage  of  a  situation,  which  gives  him  a  N.  W.  435,  17  L.  R.  A.,  N.  8.,  650 ; 

legal   right  to  water,  to   prevent  an-  Katz  v.  Walkinshaw,  141  Cal.  116,  99 

other  from  using  it,  while  he  himself  Am.  St.  Rep.  35,  70  Pac.  663,  74  Pac. 

does  not  desire  to  do  so.     The  estab-  766,  64  L.  R.  A.  236,  Temple,  J. 
lished    and    settled    law    of    riparian          9  Supra,  sec.  827  et  seq. 
rights  in  running  streams,  which  have          lu  Supra,  sees.  1053,  1055,  1056. 
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use  of  their  lands  by  means  of  the  water,  whether  they  exercise 
them  or  not,  and  they  may  begin  to  exercise  them  whenever  they 
will.  Priority  in  time  of  use  will  give  no  better  right,  and  nonuse 
will  affect  only  the  remedy  (refusing  a  prohibitive  injunction  and 
granting  instead  a  declaratory  decree  declaring  the  right  to  be- 
gin use  on  his  land  whenever  he  will).  It  is  hence  settled  that 
no  exclusive  right  under  the  law  of  appropriation  will  be  per- 
mitted, because  of  priority  of  use,  to  defeat  the  use  of  one's  own 
land  at  any  time. 

As  between  two  neighboring  landowners,  for  use  on  their  own 
lands,  this  is  settled  by  Hudson  v.  Dailey;11  and  as  against  use 
off  one's  land,  it  appears  in  all  the  recent  California  cases,12  and 
if  any  doubt  existed,  is  settled  by  Miller  v.  Bay  Cities  W.  Co.13 
The  following  passage  well  represents  what  is  repeatedly  said  in 
the  latter  lengthy  opinion:  "Such  landowner  has  a  right  to  re- 
strain a  diversion  from  the  stream  or  saturated  plane  or  other  well- 
defined  supply,  by  an  appropriator  or  anyone  else  who  seeks  to 
divert  such  stream  or  other  supplying  waters  from  their  natural 
percolating  flow,  for  use  elsewhere  than  upon  lands  to  which,  as 
waters  of  the  stream,  they  are  riparian,  or  which,  as  waters  of 
an  underground  stratum,  may  reasonably  and  usefully  be  applied 
to  the  overlying  land." 

Under  the  old  rule  no  "right"  at  all  was  recognized;  a  fortiori, 
no  exclusive  or  appropriative  right.  Thus,  in  Utah  and  other 
States  exclusive  rights  in  percolating  water  have  not  been  recog- 
nized, though  priority  of  appropriation  is  the  sole  law  of  surface 
streams.  In  the  case  of  Sullivan  v.  Northern  Spy  Min.  Co.,14  the 
supreme  court  of  Utah  held  that  the  discoverer  of  percolating 
waters  on  public  lands,  by  digging  a  well  for  the  purpose  of  col- 
lecting the  same  for  use,  acquires  a  right  of  entry  and  an  easement 
in  the  land  for  the  maintenance  of  his  well,  against  a  later  entry 
of  the  land,  and  the  right  to  the  water  as  an  appropriator  thereof 
as  against  surface  diversion  by  a  subsequent  locator  of  the  laud 
upon  which  the  well  is  situated,  but  adding:  "This  right  of  an 
appropriator  is,  of  course,  subject  to  the  rule  of  law  which  will 
permit  the  owner  to  sink  an  adjoining  well  on  his  own  premises, 
although  he  should  thereby  dry  up  that  of  the  first  appropri- 

"  156  Cal.  617,  105  Pay,  748.  13  (1910)    157   Cal.   256,   107   Pae. 

115,  27  L.  R.  A.,  N.  S.,  772. 

12  E.  g.,  Burr  v.  Maclay  R.  Co.,  154  ]4  n  Utah,  438,  40  Pac.  709,  30  L. 
Cal.  428,  98  Pac.  260.  E  A  186 
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ator."15  So,  also,  in  Kansas  there  was  a  statute  providing  for 
appropriations  of  ground-water,  but  it  added  that  this  shall  not  be 
construed  "as  to  prohibit  the  proprietor  of  any  lands  from  sinking 
wells  therein,  and  thereby  collecting  the  waters  percolating  through 
lands,  and  by  means  of  pumps,  buckets,  and  other  appliances  with- 
drawing the  same  for  'beneficial  uses  on  his  own  land";  and  in 
1911  the  appropriation  section  was  repealed,  and  one  substituted 
expressly  saying,  instead,  that  the  use  of  the  ground-water  shall 
be  appurtenant  to  the  land  where  found.16 

The  spirit  of  the  new  law  of  percolating  water,  as  well  as  the 
rulings  under  it,  make  directly  against  the  law  of  exclusive  rights 
by  priority  of  appropriation. 

(3d  ed.) 

§  1107.     Same. — The  term  "appropriation,*'  as  used  by  Mr. 

Justice  Shaw,17  refers  only  to  the  negative  case  that  there  is  a 
surplus  over  the  possible  present  or  future  ability  of  use  of  his 
land  by  complainant,  which  surplus  may  be  taken  to  distant  land 
until  some  other  complainant,  or  a  sufficient  number  of  complain- 
ants, join  together  to  oppose  it.  It  falls  against  a  sufficient  num- 
ber ojf  complainants  whose  collective  use  would  leave  no  surplus 
over  their  combined  susceptibility  of  use,  and  hence  is  not  an  in- 
defeasible right  against  the  world,  such  as,  on  streams  in  Califor- 
nia, can  be  acquired  only  on  public  land.18  There  it  becomes  a 
freehold  water-right;  but  here  the  surplus  taking  is  defeasible 
by  a  sufficient  number  of  overlying  owners  joining  against  it.  The 
law  of  appropriation  as  a  freehold  system,  such  as  it  is  on  streams 
on  public  land,  has  no  place  here.  The  word  "appropriation" 
as  used  by  the  Justice  in  these  opinions  (especially  in  Katz  v. 

15  To   the   same   effect,   though   on  rights  by  prior  appropriation  in  Cali- 

Eublic    lands,    Deadwood    etc.    Co.    v.  fornia.      That   had    reference    to    the 

inker,  14  8.  D.  558,  86  N.  W.  619;  second    opinion    in    Katz    v.    Walkin- 

Howard  v.  Perrin,  8  Ariz.  347,  76  Pac.  shaw.     But   the    subsequent   decisions 

460;  S.  C.,  200  U.  S.  71,  26  Sup.  Ct.  have    now    established    the    contrary 

Rep.  195,  50  L.  Ed.  374;  Willow  etc.  as   above    set    forth;    and    while    the 

Co.  v.   Michaelson,  21   Utah,   248,  81  term     "appropriation"     is    sometimes 

Am.  St.  Rep.  687,  60  Pac.  943,  51  L.  used  in  the  California  opinions,  it  does 

R.   A.   280.     In  a  recent   Idaho  case  not  refer  to  the  existence,  by  priority 

(Le  Quime   v.   Chambers    (1908),    15  of  use,  of  any  right  that  will  be  valid 

Idaho,  405,  98  Pac.  415.  21  L.  R.  A.,  against  the  future  use  by  a  landowner 

N.  S.,   76)    Sullivan  v.  Northern  etc.  on  his  own  land. 

Co.  was  approved.    The  first  edition  of  16  Infra,  sec.  1436. 

this  book  was  referred  to  as  stating  17  Katz    T.    Walkinshaw,    Burr    v. 

(as  it  did)  that  Katz  v.  Walkinshaw  Maolay  R.  Co.  and  other  cases, 

had  recognized  exclusive  indefeasible  18  See  supra,  sees.  152,  227. 
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Walkinshaw)  is  used  in  a  different  sense,  and  is  not  intended  to 
convey  the  meaning  that  exclusive  rights  may  be  obtained  by 
anyone  under  the  new  law  of  percolating  water.19 

(3d  ed.) 

§  1108.  Same. — A  paramount  right  by  grant,  condemnation 
or  prescription,  probably  absolutely  excludes  the  grantor  from 
digging  wells,  though  for  use  of  his  own  land,  so  far  as  said  wells 
deplete  the  supply  granted. 

An  unusual  instance  of  such  a  paramount  right  exists  in  the 
pueblo  right  of  Los  Angeles.20  Quaere,  whether  appropriation  on 
public  land  can  give  such  right.  Priority  of  stream  use  on  pri- 
vate land  will  not.  Landowners  may  later  make  reasonable  use 
of  wells  though  interfering  with  prior  stream  use.21  But  if  a  true 
stream  appropriation  on  public  land,  before  the  overlying  or  ri- 
parian lands  were  settled  upon?  The  principles  of  Hudson  v. 
Dailey  would  negative  it  even  here ;  but  of  Los  Angeles  v.  Hunter, 
would  extend  the  exclusive  appropriation  to  the  percolating  water, 
and  bind  the  land  in  the  hands  of  subsequent  settlers.  It  is  still 
an  open  question,  but  the  whole  spirit  of  the  new  law  of  perco- 
lating water  is  against  allowing  any  exclusive  right,  by  mere 
priority  of  use,  to  defeat  the  reasonable  use  of  one's  own  land  at 
any  time. 

Speaking  broadly,  as  a  general  conclusion  of  the  whole  matter 
as  concerns  the  law  of  appropriation,  the  new  rule  is  that  no  ex- 
clusive right  under  the  law  of  appropriation  (whether  appropria- 
tion of  a  stream  or  appropriation  sought  by  a  well)  will  be  per- 
mitted to  defeat  the  present  or  future  use  of  one 's  own  land ;  that 
the  principle  of  exclusive  right  (the  law  of  appropriation)  is  the 
one  which  (with  the  exception  of  the  pueblo  right  of  Los  Angeles) 
gives  way  whenever  it  conflicts  (which  it  does  whenever  it  meets) 
with  the  principle  of  the  unlimited  use  of  one's  own  land  against 
alien  use,  or  the  reasonable  use  of  one's  own  land  between  neigh- 
boring local  uses.  Lux  v.  Haggin  solved  the  conflict  as  to  surface 
streams  by  confining  the  doctrine  of  appropriation  to  the  public 
domain,  but  as  to  percolating  water  the  lands  likely  to  be  involved 
in  California  are  all  now  in  private  hands.  As  to  streams  on  such 

19  Supra,  sec.  246,  appropriation  by  20  Los  Angeles  v.  Hunter,  156  Cal. 
disseisin;  sec.  815  et  seq.,  nonriparian  603,  105  Pac.  755.  Supra,  sec.  1056. 

,    8,,  21  Hudson  v.  Dailey,  156  Cal.  617, 

105  Pac.  748.    Supra,  sec.  1055. 
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private  lands,  the  "reasonable  use"  (in  its  correlative  sense)  pro- 
vided by  the  common  law  of  riparian  rights  prevails  in  California 
against  exclusive  appropriation  to-day,  and  it  is  now  clear  that 
there  is  no  difference  between  the  new  law  of  percolating  water 
and  the  common  law  of  riparian  rights  in  this  respect. 

The  law  is  that  the  ground-water  is  the  property  of  no  individ- 
ual, and  is  instead  "common"  or  "public,"  for  the  equal  use  of 
all  adjacent  lands,  and  with  exclusive  rights  for  none,  nor  any 
right  for  use  off  one's  land  to  the  detriment  of  the  lands  of  com- 
plaining adjacent  owners.22 

22  In  New  Mexico,  the  State  En-  apply  to  percolating  water.  Vander- 
gineer  permit  system  based  upon  the  work  v.  Hewes  (N.  M.),  110  Pac.  567. 
law  of  prior  appropriation  does  not 

§§  1109-1117.     (Blank  numbers.) 
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CHAPTER  45. 

USE   CONFINED   TO   ONE'S   OWN  LAND  ADJACENT   TO 

THE  SUPPLY. 

§  1118.     Basis  of  the  limitation  to  one's  own  land. 

§  1119.     A  question  of  fitness  of  purpose,  viz.,  the  benefit  of  one's  own  prop- 
erty, when  damaging  a  neighbor. 
5  1120.     Same — Malice  distinguished. 

§  1121.     The  benefit  of  one's  own  property  as  a  justification. 
§  1122.     This  is  the  chief  point  in  the  new  cases. 
S  1123.     Sale  of  water. 
§  1124.     Conclusions. 
§  1125.     Future  development. 
§§  1126-1132.   (Blank  numbers.) 

(3d  ed.) 

§  1118.  Basis  of  the  Limitation  to  One's  Own  Land. — The  limi- 
tation to  one 's  own  land  arises,  first,  by  the  exclusion  of  lands  not 
naturally  adjacent  to  the  supply,  because  their  owners  have  no 
access  of  their  own  to  the  water;  second,  by  the  rule  that  an  ad- 
jacent landowner  (who  has  access  to  the  supply)  can  excuse  the 
damage  which  the  taking  causes  to  the  land  or  the  water  supply  of 
other  adjacent  owners  equally  entitled  (or  to  the  value  of  their  land 
or  to  its  future  use),  only  on  the  ground  of  a  reasonable  use  of  his 
own  land.  Alien  lands  are  thus  first  excluded  because  they  have 
no  access  to  the  supply,  and  adjacent  or  overlying  landowners 
(who  have  equally  access  to  it)  are  then  confined  to  use  upon  their 
own  lands  as  the  ground  upon  which  the  damage  which  the  taking 
does  to  the  other  adjacent  lands  becomes  damnum  absque  injuria. 
This  principle,  that  damage  caused  to  the  land  of  another  in  rea- 
sonable use  of  one's  own  laud  (and  there  only)  is  damnum  absque 
injuria,  is  likewise  at  the  foundation  of  the  similar  limitation  of 
use,  under  the  common  law  of  riparian  rights,  to  riparian  lands 
upon  streams.1 

(3d  ed.) 

§  1119.  A  Question  of  Fitness  of  Purpose,  viz.,  the  Benefit  of 
One's  Own  Property,  When  Damaging  a  Neighbor. — When  we 
come  to  ask  what  is  meant  by  this  reasonable  use  which  will  turn 

l  Supra,  sec.  765. 
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a  damage  prima  facie  wrongful  into  damnum  absque  injuria,  a 
similar  principle  under  the  common  law  of  riparian  rights  sug- 
gests itself — that  of  "natural  uses."  As  seen  in  discussing  this 
term  there,2  the  term  "natural  uses"  is  probably  based  on  an  idea 
running  through  other  branches  of  the  common  law,  that  there 
is  such  a  thing  as  an  ordinary,  proper  or  natural  use  of  one's  land, 
and  if  damage  follows  to  a  neighbor  in  such  use  it  is  not  wrongful. 
So,  though  the  whole  of  a  stream  be  consumed  by  a  riparian  pro- 
prietor for  such  "natural  use,"  it  is  at  common  law  damnum 
absque  injuria  because  done  in  the  natural  use  of  the  land.  In 
Katz  v.  Walkinshaw,3  Mr.  Justice  Temple  said:  "It  is  a  general 
rule — in  fact,  a  universal  principle  of  law — that  one  may  make 
reasonable  use  of  his  own  property  although  such  use  results  in  in- 
jury to  another."  The  statements  are  entirely  the  same  in  this — 
that  the  purpose  of  use  of  the  party  complained  of  is  looked  to  in 
justification  of  a  damage.  The  reasonableness  which  Mr.  Justice 
Temple  contemplates  is  not  so  much  one  of  effect  on  the  other — 
on  the  contrary,  it  is  a  rule  by  which  such  effect  is  to  be  to  a  cer- 
tain degree  absolutely  ignored  and  become  damnum  absque  injuria 
— but  one  of  the  fitness  of  purpose  or  motive  of  the  party  com- 
plained of.  "Reasonableness"  in  this  connection  means  a  reason- 
able use  of  his  own  land  as  the  purpose  or  motive  of  use  by  the 
party  complained  of,  offered  in  justification  of  damage  to  a 
neighbor. 

This  is  a  very  broad  idea,  and  as  we  believe  it  underlies  the 
entire  common  law  of  waters  in  its  present  form,  including  the 
common  law  of  riparian  rights,  and  as  it  is  the  idea  upon  which  the 
new  law  of  percolating  water  is  declared  to  rest  by  eminent  com- 
mentators,4 we  shall  digress  a  little  upon  this  matter. 

(3d  ed.) 

§  1120.  Same — Malice  Distinguished. — It  is  necessary,  first,  to 
lay  aside  certain  cases.  There  are  some  decisions  to  the  effect 
that  the  damage  is  always  damnum  absque  injuria  except  when 
done  with  malice,  which  must  be  distinguished  from  the  new  rule. 

2  Supra,  sec.  740.  the  same  effect,  e.  g.,  in  18  Harvard 

»  141  Cal.  116,  at  143,  99  Am.  St.  Law   Review,   415    (article  by  James 

Sep.  35,  70  Pac.  663,  74  Pac.  766,  64  Barr  Ames)  ;  in  13  Yale  Law  Journal, 

L.  R.  A.  236.  222     (article    by    E.    W.    Huffcutt); 

•*  Quotations  from  Mr.  Justice  Tern-.  Pomeroy's    Equitable    Remedies,    sec. 

pie's   opinion   to   this  effect   have   al-  563.     See,  also,  4  Mich.  L.  R.  541 ;  1 

rondy    been    tfiven,    and    the    case    of  Columbia  L.  R.  506;    Mocker  v.   Ka«t 

Katz  v.  Walkinshaw  is  usually  cited  to  Orange,  76  N.  J.  L.  435,  70  AtL  360. 
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Under  such  cases  the  taking  causing  damage  is  prima  facie  rightful, 
and  the  wrongful  case  is  the  exception  through  malice,  the  burden 
being  on  the  complaining  party  to  show  the  wrongful  element 
(viz.,  malice).  And  hence  such  cases  are  not  so  much  a  departure 
from  the  English  rule  as  are  the  recent  cases,  which  consider  the 
damage  prima  facie  wrongful,  and  put  upon  the  party  complained 
of  the  burden  of  showing  justification. 

To  illustrate  the  rule  of  malice,  the  civil  law  provides :  5  "Et  sane 
actionem  non  debet  habere,  si  non  animo  vicino  nocendi,  sed  suum 
acrum  meliorem  faciendi  id  fecit."  Commenting  on  this  Lord 
Wensleydale  (Baron  Parke)  said  in  Chasemore  v.  Richards: 6  "The 
civil  law  deems  an  act,  otherwise  lawful  in  itself,  illegal  if  done 
with  a  malicious  intent  of  injuring  a  neighbor,  animo  vicino 
nocendi."  In  the  Partidas,  the  Spanish  Codes,7  it  is  said:  "Law 
19:  When  a  man  has  a  fountain  or  well  in  his  house,  and  his 
neighbor  wishes  to  make  one  in  his  house  likewise,  in  order  to  pro- 
cure water  for  his  use,  the  latter  may  do  it  and  the  former  can- 
not prevent  him,  notwithstanding  the  water  in  the  first  well,  or 
fountain,  may  be  thereby  diminished;  unless  the  person  wishing 
to  make  the  new  well  has  no  need  of  it,  and  acts  maliciously." 

In  an  early  New  York  case:  "A  further  exception  exists  in  case 
of  an  injury  done  by  cutting  off  such  waters  with  malice.  No  per- 
son can  wantonly  and  maliciously  cut  off  on  his  own  land  the  un- 
derground supply  of  a  neighbor's  spring  or  well  without  any  pur- 
pose of  usefulness  to  himself. ' ' 8 

This  also  appears  in  some  of  the  California  cases.  Thus,  in 
Hanson  v.  McCue : 9  "  The  question  then  comes  to  this :  One  who 
is  owner  of  the  freehold — usque  ad  inferos — digging  in  the  soil 
for  the  lawful  purpose  of  his  own  profit,  and  not  actuated  by  the 
malicious  intent  to  wantonly  deprive  the  plaintiff  of  the  flow  of 
water,  is,  at  the  instance  of  the  latter,  enjoined  from  so  digging, 
because  he  will  thereby  divert  the  waters  which  percolate  the  soil 
from  the  spring  from  which  the  artificial  watercourse  leads  to  the 
lands  of  the  plaintiff."  (Page  309.)  "The  defendant  would 
have  had  the  right  to  dig  upon  his  own  land  for  any  purpose  not 

5  Digest,  39,  3,  1,  sec.  12,  Pothier's  Y.)  316.  See,  also,  Greenleaf  v. 

ed.,  1782,  vol.  3,  p.  20.  Francjs  (Mass.),  18  Pick.  117;  Ches- 

«  7  H.  L.  Cas.  349,  11  Eng.  Reprint,  ley  v.  King,  74  Me.  164,  43  Am.  Rep. 

140.  569;  Frazier  v.  Brown,  12  Ohio  St. 

1  Partidas  Third  Title,  31,  1  Mo-  294,  and  see,  also,  other  early  Amer- 

reau  and  Carleton's  Trans.  409,  410.  lean  cases  in  19  L.  R.  A.  92,  note. 

8  Delhi  v.  Youinans,  50  Barb.  (N.  »  42  CaL  303,  10  Am.  Rep.  299. 
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proceeding  from  mere  malice,  even  though  he  had  thereby  diverted 
the  percolations  from  a  spring  on  the  plaintiff's  premises.  If  the 
plaintiff  was  the  owner  of  the  Dixon  Springs,  with  a  consequent 
right  to  the  use  of  all  its  water,  the  defendant  would  have  the  clear 
right  to  dig  upon  his  adjoining  land,  for  any  useful  purpose,  not- 
withstanding he  might  thereby  divert  the  percolations,  and  thus 
destroy  the  spring.  He  would  not  be  allowed  to  do  it  from  mere 
wantonness  and  malice ;  but  the  owner  of  the  soil  is  entitled  to  use 
the  percolations  through  it,  for  any  purpose  which  he  may  deem 
beneficial,  or  may  divert  them  in  another  direction,  in  the  prose- 
cution of  any  work  on  his  own  land  which  he  may  consider  ad- 
vantageous to  him.  I  deem  it  unnecessary  to  inquire  into  the 
reason  of  the  ruling,  which,  however,  is  fully  stated  in  the  care- 
fully considered  case  already  cited,  and  the  numerous  authorities, 
therein  referred  to.  I  do  not  understand  plaintiff's  counsel  to 
deny  that  the  defendant  might  lawfully  divert  the  percolations 
from  the  spring,  provided  it  was  only  incidentally  done  in  the 
prosecution  of  an  independent  or  collateral  work  on  his  own  prem- 
ises; but  he  claims  that  the  sole  object  of  the  tunnel  is  to  cut  off 
the  supply  of  the  water,  and  thus  destroy  the  spring,  which  he 
insists  the  defendant  has  no  right  to  do  by  a  work  expressly  prose- 
cuted for  that  especial  purpose.  But  the  findings  show  that  the 
object  of  the  tunnel  is  to  collect  the  water  for  a  commercial  pur- 
pose, to  wit:  to  furnish  the  neighboring  village  of  San  Rafael 
a  supply  of  fresh  water — and  this  certainly  is  a  proper  and  useful 
purpose.  If  the  defendant  has  the  right  to  divert  the  percola- 
tions by  digging  a  ditch  for  the  mere  purpose  of  drainage,  or  by 
sinking  a  well  essential  to  the  enjoyment  of  his  property,  I  can 
perceive  no  reason  why  he  may  not  accomplish  the  same  result 
for  any  other  purpose  which  he  may  deem  advantageous  to  him ;  I 
think  he  may  do  it  for  any  purpose  which  is  not  purely  malicious." 
(Page  311.)  Bartlett  v.  O'Connor10  is  also  to  this  effect,  saying: 
"And  although  the  court  in  its  findings  did  not  use  the  word 
'malice,'  yet  it  substantially  found  that  the  defendants  intention- 
ally, unnecessarily,  and  without  benefit  to  themselves  or  others 
diverted  the  water  to  the  injury  of  the  plaintiffs.  This  the  law 
characterizes  as  a  malicious  injury.  Conceding  that  defendants 
were  entitled  to  drain  the  land  for  the  purpose  of  cultivating  it, 
vet  if,  without  inconvenience  or  extra  expense,  they  could  have 

10  (Cal.)  36  Pac.  513. 
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adopted  a  mode  or  means  of  drainage  not  injurious  to  others,  they 
had  no  right  to  adopt  a  mode  which  was  not  only  injurious  to 
plaintiffs,  but  intentionally  so,  as  found  by  the  court."  In  South- 
ern Pacific  Co.  v.  Dufour,  Mr.  Justice  McFarland,  dissenting,  says 
(as  is  said  in  Hanson  v.  McCue)  that  a  spring  cannot  be  lawfully 
undermined  and  destroyed  by  a  trench  or  tunnel  run  for  that  ex- 
press purpose.11 

(3d  ed.) 

§  1121.  The  Benefit  of  One's  Own  Property  as  a  Justifica- 
tion.— But  this  rule  that  malice  will  make  unlawful  a  damage 
otherwise  damnum  absque  injuria  has  been  strenuously  and  usually 
denied  in  the  common  law,12  for  the  reason  that  "malice"  would 
too  often  be  no  test  at  all  but  a  matter  of  the  personal  leanings 
of  the  judge,  and  often  end  simply  in  deciding  against  the  party 
complained  of  because  the  judge  disliked  his  character.  Malice, 
consequently,  has  nothing  to  do  with  the  matter  now  in  hand ; 
it  is  not  the  ground  upon  which  the  new  cases  proceed.  Instead, 
the  damage  caused  by  the  party  complained  of  is  in  all  cases  a 
prima  facie  wrong  without  malice  or  motive  to  make  it  so.  It  is 
then  an  entirely  different  question  in  offering  a  proper  purpose 
or  motive  (the  use  and  betterment  of  one's  own  land)  in  excuse 
to  an  action  for  causing  such  damage.  A  fixed  external  test  is 
provided  in  this  way  which  does  not  leave  it  to  the  personal  morals 
of  the  judge.  Where  motive  can  be  tested  by  a  fixed  external 
standard,  such  as  whether  a  party  is  acting  in  the  use  of  his  own 
land  or  not,  the  uncertainty  and  undoubted  dangers  of  having 
courts  arbitrarily  try  men's  motives  (as  in  the  matter  of  "malice") 
are  largely  overcome. 

"If  a  man  builds  a  mill  on  his  own  land  and  draws  the  trade 
from  his  neighbors'  mills,  he  does  his  neighbor  damage  but  not  a 
legal  injury,"13  which  is  put  to  illustrate  that  although  he  does 
harm  and  causes  damage,  yet  the  act  will  not  be  wrongful,  for  it 
is  lawful  for  anyone  to  do  upon  his  own  land  anything  which  will 
not  cause  wrongful  damage  to  his  neighbor.14  So  another  old  au- 

11  Southern  Pac.  Co.  v.  Dufour,  95  13  "Si   quis   in   fundo   proprio   con- 
Cal.  615,  30  Pac.  783,  19  L.  R.  A.  92.  struat  aliquod  molendinum,  et  sectam 

12  Allen  v.  Flood,  [1898]  App.  Cas.  suam  et  aliorium  vicinorum,  subtrahat 
1 ;  Chasemore  v.  Richards,  7  H.  L.  Cas.  vicino,    f acit    vicino    damnum    et    non 
349,  11  Eng.  Reprint,  140;   Fisher  v.  injuria."    Bracton,  lib.  4,  fo.  221,  cap. 
Feige,  137  Cal.  39,  92  Am.  St.  Rep.  77,  37. 

69  Pac.  618,  59  L.  R.   A.  333.     See          H  See    Digby's     History    of     Real 
Skinner  v.  Shew  (1893),  1  Ch.  422.  Property,  5th  ed.,  p.  190. 
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thority  says  that  an  action  will  not  lie  "for  a  reasonable  use  of  my 
right,  though  it  be  to  the  annoyance  of  another,  as  if  a  butcher, 
brewer,  etc.,  use  his  trade  in  a  convenient  place,  though  it  be  to 
the  annoyance  of  his  neighbor."15  As  expressed  in  one  case,  lay- 
ing down  the  doctrine  of  reasonable  use,  a  neighbor  must  not 
be  damaged  in  his  use  of  percolating  water  "except  it  was  done 
in  the  exercise  of  a  legal  right  to  improve  the  land,  or  make  some 
use  of  it  in  connection  with  the  enjoyment  of  the  land  itself."18 
The  idea  involved  in  all  this  is  that  a  damage  inflicted  upon  a 
neighbor  is  prima  facie  wrongful;  becoming  damnum  absque  in- 
juria,  when  it  appears  that  the  purpose  of  the  party  complained 
of  was  to  promote  his  own  welfare  by  the  use  of  his  own  property 
or  business,  and  the  damage  resulted  from  a  reasonable  (as  opposed 
to  an  excessive)  attempt  to  effectuate  that  purpose;  but  inexcusable 
when  not  done  in  the  use  of  his  own  land. 

(3d  ed.) 

§  1122.  This  is  the  Chief  Point  in  the  New  Cases.— The  great 
body  of  the  new  cases  consists  in  applying  this  principle,  and 
limiting  a  landowner  to  the  use  of  his  own  land  where  he  would 
damage  the  lands  or  impair  the  water  supply  of  his  neighbors  by 
taking  to  distant  lands  or  to  lands  other  than  his  own  from  which 
he  takes. 

In  deciding  what  is  a  proper  use  by  the  party  complained  of, 
the  fitness  of  his  purpose  is  first  looked  to,  which  must  be  for  the  use 
and  benefit  of  his  own  land  on  which  the  water  is  taken. 

15  Comyn's  Digest,  "Action  on  the  ....  is  prima  facie  actionable,  tut 
Case  for  Nuisance,"  C.  But  it  has  may  "be  defended  upon  the  ground  that 
recently  been  held  that  the  damage  it  was  merely  the  result  of  a  lawful 
must  be  for  the  reasonable  purpose  of  effort  of  the  defendants  to  promote 
securing  his  own  welfare,  and  not  their  own  welfare."  This  was  not  con- 
where  one,  without  profit,  opens  a  rival  curred  in  by  all  the  justices,  as  the 
business  purely  to  ruin  the  neighbor,  case,  being  one  of  a  labor  boycott, 
and  then  also  to  quit.  Tuttle  v.  Buck  caused  much  divergence  of  opinion. 
(1909),  107  Minn.  145,  131  Am.  St.  That  the  common  law  is  coming  to  re- 
Rep.  446,  119  N.  W.  946,  22  L.  R.  A.,  gard  motive  in  justification  of  damage 
N.  S..  599,  16  Ann.  Cas.  807,  citing  the  in  other  branches  of  the  law  is  seen  in 
percolating  water  cases.  So,  also  the  decisions  looking  to  the  purpose  of 
(though  the  California  court  has  em-  motive  of  a  combination  in  labor 
phatically,  in  People  v.  Schmitz,  7  troubles,  strikes  and  boycotts.  See  18 
Cal.  App.  369,  94  Pac.  407,  419,  fol-  Harvard  Law  Review,  411,  423,  444. 
lowed  the  general  rule  that  motive  In  this  connection  see  an  instructive 
has  no  place  in  the  common  law),  yet  opinion  by  the  late  Mr.  Justice  Me- 
in  Parkinson  Co.  v.  Building  Trades  Farland  in  Fisher  v.  Feige  (1902),  137 
Council  (1908),  154  Cal.  581,  98  Cal.  42,  92  Am.  St.  Rep.  77,  69  Pac. 
Pac.  1027,  21  L.  R.  A.,  N.  S.,  550,  618,  59  L.  R.  A.  333. 
Mr.  Chief  Justice  Beatty  said:  ™  Smith  v.  City  of  Brooklyn,  18 
"Any  injury  to  a  lawful  business  App.  Div.  340,  46  N.  Y.  Supp.  141. 
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It  must  be  on  his  own  land.  It  will  not  be  justification  of  damage 
to  neighboring  land  if  the  purpose  of  use  is  off  his  land,  such  as 
sale  of  the  water  to  others.  Thus,  pumping  to  supply  a  city  to 
the  damage  of  a  neighbor,  is  held  wrongful.17  The  party  com- 
plained of  is  not  allowed  to  "make  merchandise"  of  the  water  to 
the  injury  of  his  neighbor.18  Such,  also,  was  the  precise  question 
decided  in  Katz  v.  Walkinshaw,  holding  that  averments  that  plain- 
tiff had  wells,  the  water  of  which  was  necessary  and  actually  used 
for  domestic  use  and  irrigation  on  the  land  on  which  they  were 
situated,  and  that  defendants  by  means  of  other  wells  on  other 
land  drew  off  the  water  from  plaintiff's  wells,  for  use  on  a  distant 
tract, causing  plaintiff's  wells  to  dry,  sufficiently  state  a  cause.of  ac- 
tion for  diversion  of  percolating  water.19  Practically  all  the  recent 
California  cases  granting  relief  are  to  this  effect.20. 

No  stronger  ruling  to  this  effect  could  have  been  made  than  in 
the  case  of  Miller  v.  Bay  Cities  W.  Co.,21  where  a  company  formed 
to  supply  the  city  of  San  Francisco  with  water  was  not  only  en- 
joined from  pumping  because  of  a  possible  interference  with  the 
ground-water  in  the  thickly  settled  Santa  Clara  Valley,  to  the  det- 
riment of  landowners  there,  but  even  enjoined  from  diverting  a 
surface  stream  there  because  of  a  similar  possibility  that  loss  of  the 
stream  would  injuriously  affect  the  ground-water  supply  of  the 
valley  (owing  to  the  fact  that  seepage  from  the  stream  was  a  large 
source  of  supply  to  the  gravels),  and  even  though  the  stream  in 
flood  time  carried  a  large  flow  which  did  not  seep  into  the  ground, 
but  went  down  the  surface  channel  to  the  sea.  The  court  first 
states  the  result  of  defendant's  contention  as  being:  "As  an  ab- 
stract proposition  of  law,  applied  to  the  concrete  facts  in  this  case, 
the  contention  of  appellants  is  that,  notwithstanding  it  is  clearly 
established  that  the  waters,  surface  and  subsurface  which  either 
flow  or  percolate  through  the  channel  of  the  Coyote  River,  at  or 
above  the  Lower  Gorge,  pass  through  well-defined  artesian  gravel 

17  Infra,  next  section.  medicinal  spring  for  sale  elsewhere  off 

18  Erickson    v.    Crookston    etc.    Co.,  the  land  may  be  done  subject  to  the 
100  Minn.  481,  111  N.  W.  391,  8  L.  R.  neighbor's  right  to  a  reasonable  share 
A.,  N.  S.,  1250,  10  Ann.  Cas.  843.  for  the  same  purpose,  as  well  as  for 

19  Katz    v.    Walkinshaw,    141    Cal.  use  on  his  land. 

117,  99  Am.  St.  Rep.  35,  70  Pac.  663,  20  As    they    have    been    separately 

74  Pac.  766,  64  L.  R.  A.  236.     In  one  stated  elsewhere,  reference  is  made  to 

case   it  seems   to   be   held    (Pence   v.  those    sections,    without   specific    cita- 

Carney,  58  W.  Va.  296,  112  Am.  St.  tion  here.     Supra,  sec.  1048  et  seq. 

Rep.  963,  52  S.  E.  702,  6  L.  R.  A.,  N.  21   (1910)    157   Cal.    256,    107   Pac. 

S.,  266)    that  bottling  water  from  a  115,  27  L.  R.  A.,  N.  S.,  772. 
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strata  in  the  Santa  Clara  Valley  connected  with  the  stream  itself, 
and  furnish  a  supply  of  water  for  irrigation  to  a  territory  to  which 
its  use  is  essential,  still  that  territory  can  be  deprived  of  this  ines- 
timable benefit  by  an  appropriator  seeking  to  divert  all  the  waters 
of  the  river  away  from  the  stream  as  a  commercial  proposition,  thus 
rendering  the  lands  overlying  the  various  artesian  strata  valueless, 
and  that  owners  of  these  superimposed  lands  have  no  rights  which 
are  invaded,  and,  hence,  no  right  to  apply  for  an  injunction  to 
restrain  such  a  diversion."  And  among  many  similar  passages, 
says:  "Such  landowner  has  a  right  to  restrain  a  diversion  from 
the  stream  or  saturated  plane  or  other  well-defined  suppl}r,  by  an 
appropriator  or  anyone  else  who  seeks  to  divert  such  stream  or 
other  supplying  waters  from  their  natural  percolating  flow,  for 
use  elsewhere  than  upon  lands  to  which,  as  waters  of  the  stream, 
they  are  riparian,  or  which,  as  waters  of  an  underground  stratum, 
may  reasonably  and  usefully  be  applied  to  the  overlying  land."22 

(3d  ed.) 

§  1123,  Sale  of  Water. — It  is  thus  an  essential  point  of  the 
new  rule,  that  sale  of  water  to  alien  land  (such  as  cities  and  towns, 
for  example),  to  the  detriment  of  local  land,  is,  as  a  general  prin- 
ciple, unlawful,23  just  as  under  the  common  law  of  riparian 
rights.24 

It  has,  indeed,  been  said  that  sale  of  the  water  off  of  one's  own 
land  may  be  a  reasonable  use  where  it  is  sold  only  to  people  living 
over  the  same  water-bearing  stratum  from  which  the  seller  pumps, 
on  the  ground  that,  by  each  pumping  for  himself,  they  could  ac- 
complish the  same  result.25  But  this,  starting  with  the  rule  of 
reasonable  use,  finds  itself  back  to  the  English  rule,  for  that  was 
one  of  the  arguments  made  in  Chasemore  v.  Richards  for  holding 
sale  off  one's  own  land  not  to  be  wrongful,  and  for  refusing  to 

22  See  this  case  more  fully  stated,  A.,   N.  S.,   1164;    Erickson  v.   Crook- 
supra,  sec.  1057.  ston  W.  Co.,  100  Minn.  481,  111  N.  W. 

23  Miller  v.  Bay  Cities  W.  Co.,  157  391,  8  L.  B.  A.,  N.  S.,  1250,  10  Ann. 
Cal.  256,  107  Pac.  115,  27  L.  R.  A.,  N.  Cas.  843;  S.  C.,  105  Minn.  182,  117  N. 
S.,  772;  Bonetti  v.  Ruiz  (Cal.  App.),  W.  435, 17  L.  R.  A.,  N.  S.,  650;  Meeker 
113  Pac.  118;   Forbell  v.  New  York,  v.  City  of  East  Orange,  77  N.  J.  L. 
164  N.  Y.  522,  79  Am.  St.  Rep.  666,  623,    134   Am.   St.   Rep.   798,   74   Atl. 
58  N.  E.  644,  51  L.  R.  A.  695;  Still-  379,  25  L.  R.  A.,  N.  S.,  465.     See  list 
water  etc.  Co.  v.  Farmer,  89  Minn.  58,  of  recent  cases  supra,  sec.  1066,  most  of 
99  Am.  St.  Rep.  541,  93  N.  W.  907,  60  which  are  to  this  effect. 

L.  R.  A.  875;  Reisert  v.  New  York,  69  24  Supra,  sees.  815  et  seq.,  847. 

App.  Div.  302,  74  N.  Y.  Supp.  673;  25  Erickson   v.   Crookston   etc.    Co., 

Hamby   v.   City   of  Dawson   Springs,  105  Minn.  182,  117  N.  W.  435.  17  L. 

126  Ky.  451,  104  S.  W.  259,  12  L.  R.  R.  A.,  N.  S.,  650. 
Water  Right! — 67 
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adopt  the  rule  of  reasonable  use  of  one's  own  land.1  It  would 
seem  that  the  company  must  stand  on  the  rights  of  its  own  land, 
alone,  unless  it  is  a  mutual  company,  or  one  acting  only  as  agent 
for  all  and  not  for  its  own  profit.2 

(3d  ed.) 

§  1124.  Conclusion. — Although  the  subject  is  still  in  the  ex- 
perimental stage,  yet  this  point  that  use  is  limited  to  one's  own 
land  whence  the  water  is  taken,  if  use  elsewhere  is  a  substantial 
detriment  to  neighbors,  is  firmly  fixed,  being  the  very  point  about 
which  the  new  law  is  being  shaped.  Any  cases  where  relief  is 
denied  the  complaining  landowner  in  such  situation  are  but  ex- 
ceptions which  do  not  militate  against  the  general  rule.  These 
exceptions  are  considered  in  a  later  chapter.8 

It  is  also  fairly  evident  now  that  the  point  is  equivalent  to  the 
limitation  of  use  to  riparian  lands  at  common  law.  It  is  a  silent 
triumph  for  the  principles  of  the  riparian  system  that,  without 
any  preconceived  intention  and  acting  independently  with  a  sole 
view  to  justice  and  general  good  upon  new  lines,  the  courts 
throughout  the  country  have  broken  away  from  precedent,  and 
when  now  these  decisions  are  collected  and  examined,  they  are 
found  to  be  substantially  the  rules  of  the  common  law  of  streams. 
Especially  is  this  noteworthy  when,  in  the  West,  this  new  set  of 
decisions  has  been  laid  down,  as  the  cases  themselves  say,  "to  meet 
the  imperative  necessity  of  Western  conditions."  The  new  rule 

1  Lord  Cranworth  said  in  Chase-  but  fails  as  an  argument  under  the 
more  v.  Richards,  7  H.  L.  Cas.  349,  11  rule  of  reasonable  use  as  to  people 
Eng.  Reprint,  140:  "It  is  said  that,  in  not  dwelling  on  the  well-owner's  land, 
this  case,  this  is  not  a  well  sunk  by  a  2  A  landowner  may  enjoin  a  well 
particular  individual  for  his  own  pur-  constructed  by  a  city's  grantee  upon 
poses,  but  a  great  well,  which  has  been  a  highway  adjacent  to  plaintiff's  well 
sunk,  and  by  which  water  has  been  on  his  own  land,  where  the  new  well 
raised  to  a  very  enormous  extent,  for  deteriorates  plaintiff's  land,  and  is 
supplying  the  whole  town  of  Craydon.  dug  for  alien  use.  Bonetti  v.  Ruiz 
That  argument  does  not  affect  my  (Cal.  App.),  113  Pac.  118.  The  owner 
mind  at  all,  because  if  it  be  conceded,  of  the  fee  of  a  street  is  held,  in 
as  I  think  it  must  be  conceded,  that  Hamby  v.  Dawson  Springs,  126  Ky. 
each  and  every  one  of  the  individuals  451,  13  Ky.  Law  Rep.  814,  104  S.  W. 
residing  upon  this  area  might  have  259,  12  L.  R.  A.,  N.  S.,  1164,  to  be 
sunk  a  well  of  his  own  to  supply  him-  entitled  to  an  injunction  to  restrain 
self,  it  seems  to  me  to  be  exactly  the  the  municipality  from  attempting  to 
same  thing,"  etc.  In  reply,  Lord  tap,  by  means  of  a  well  located  in  the 
Wpnsleydale,  who  contended  unsuccess-  street  (to  supply  water  free  in  opposi- 
fully  for  the  rule  of  reasonable  use  of  tion  to  the  plaintiff),  the  vein  supply- 
one's  own  land,  said  that  would  be  ing  a  valuable  well  of  mineral  water 
well  enough  as  to  all,  however  numer-  on  his  adjoining  property, 
ous,  who  might  live  on  the  land  of  3  infra,  sees.  1156  et  seq.,  1171  et 
defendant  where  his  well  was  built,  seq. 
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is  said,  in  a  passage  typical  of  the  recent  California  decisions,  to 
have  been  adopted  because  of  "the  climatic  conditions  of  this  State, 
the  great  stretches  of  arid  and  semi-arid  lands,  the  uncertainty  of 
the  seasons  and  varying  rainfall,  the  necessity  of  irrigation  and 
the  vast  superiority  of  underground  waters  as  a  steady  and  ready 
means  of  irrigation  over  the  uncertainty  of  a  similar  supply  from 
a  surface  stream  which,  in  many  instances,  becomes  dry  at  the  very 
time  when  irrigation  is  necessary;  the  vast  areas  of  land  brought 
under  cultivation  and  production  by  irrigation,  and  additional 
areas  still  to  be  improved  by  it;  the  enormous  draft  which  this 
constant  improvement  and  cultivation  makes  on  a  supply  which 
is  limited  and  which  will  become  inadequate  for  all  as  population 
increases  and  additional  lands  are  to  be  brought  under  cultivation 
and  improved  by  irrigation."4 

That  is,  it  is  now  said  that  not  only  are  the  common-law  prin- 
ciples of  riparian  rights  applicable  in  the  West,  but  the  conditions 
of  arid  regions  imperatively  demand  their  further  extension  to 
percolating  waters.  And  this  is  the  language  of  the  decisions, 
free  from  any  coloring  from  any  views  the  present  writer  may 
have;  for  the  author's  endeavor  throughout  this  matter  has  been 
to  present  the  subject  as  a  mere  reporter  of  what  the  courts  are 
saying. 

(3d  ed-.) 

§  1125.  Future  Development. — The  future  development  may 
be  expected  to  follow  the  questions  arising  under  the  common  law 
of  riparian  rights. 

The  closer  definition  of  what  is  local  land  upon  which  the  water 
may  be  used  (and  of  alien  land  upon  which  it  may  not)  will  in- 
volve the  same  questions  as  in  regard  to  what  is  riparian  land.5 
Thus  may  one,  to  the  detriment  of  a  neighbor,  take  water  from  a 
well  in  one  tract  of  one's  own  for  use  upon  a  distant  disconnected 
tract  also  of  one's  own,  but  not  overlying  the  supply?  The  law 
of  streams  is  against  that,  since  the  disconnected  distant  alien 
tract,  having  no  natural  access  to  the  supply,  is  not  entitled  (no 
matter  in  whose  ownership)  to  be  used  to  the  detriment  of  the  lands 
naturally  adjacent  thereto.6  Should  it  be  different  where  the  second 
tract,  although  disconnected  with  the  first,  overlies  the  same  water 

*  Miller    v.     Bay     Cities     W.     Co.          5  Supra,  sec.  768  et  spq. 
(1010),  157  Cal.   256,  107  Pac.  115,          «  Supra,  sees.  766,  76a 
27  L.  E.  A.,  N.  8.,  772. 
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plane?  It  would  seem  that  there  is  a  difference,  since  both  tracts 
are  then  entitled,  and  it  is  like  two  disconnected  tracts  riparian 
and  bordering  upon  the  same  stream. 

Again,  suppose  the  second  tract  is  not  owned  by  the  man  owning 
the  well  land,  but  nevertheless  lies  over  the  same  water  plane. 
It  would  seem  that  the  second  tract  would  have  some  right,  like 
one  riparian  owner  using  water  on  the  land  of  another  riparian 
owner. 

Likewise  the  question  will  probably  arise  (as  under  the  law  of 
riparian  rights)  of  a  whole  parcel  partly  beyond  a  watershed,7  or 
made  up  of  small  contiguous  parcels  acquired  at  different  times.8 

Especially,  the  question  of  what  is  a  detriment  to  the  land  of 
a  neighbor  is  already  bringing  up  questions  similar  to  those  under 
the  law  of  riparian  rights.9 

These  questions  show  the  similarity  of  the  new  rule  of  ground- 
water  to  the  common  law  of  riparian  rights  upon  streams ;  and  the 
development  of  both  may  be  expected  to  follow  the  same  lines. 
Indeed,  the  California  court  has  now  expressly  declared  that  they 
are  but  different  phases  of  one  general  system  of  law.10 

f  Supra,  sec.  773.  9  Infra,  sec.  1152  et  seq. 

8  Supra,  sec.  769.  10  Supra,  sees.  1090,  1104. 

§§  1126-1132.     (Blank  numbers.) 
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(3d  ed.) 

§  1133.  Having  found  that  owners  of  alien  lands  not  over- 
lying the  supply  are  excluded,  and  that  owners  of  lands  which  do 
so  overlie  are  confined  to  the  use  of  their  own  lands  so  situated, 
the  matter  now  remaining  for  consideration  is  the  use  between  the 
overlying  landowners  among  themselves,  upon  their  own  lands. 

(3d  ed.) 

§  1134.  Equality  of  the  Overlying  Landowners. — Since  all  the 
overlying  landowners  have  equal  opportunity  of  access  to  the  water, 
and  its  presence  contributes  to  the  value  and  potential  enjoyment 
of  the  land  of  all,  they  have  a  common  interest  in  the  water,  and 
equal  rights  to  use  and  share  in  its  benefits  and  uses  to  the  capacity 
of  their  lands.  "The  members  of  the  community  have  a  common 
interest  in  the  water.  It  is  necessary  for  all,  and  it  is  an  anomaly 
in  the  law  if  one  person  can,  for  his  individual  profit,  destroy  the 
community  and  render  the  neighborhood  uninhabitable."1  Their 
rights  are  correlative,  and  interdependent.  The  landowner  who 
first  uses  the  water  has  not  greater  rights  than  other  landowners.2 
Nor  is  the  right  of  one  lost  by  nonuse.3 

i  Temple,   J.,   in  Katz   v.  Walkin-  2  Hudson  v.   Dailey,   156  Cal.   617, 

shaw,  141  Cal.  116,  at  140,  99  Am.  St.  105  Pac.  748. 

Rep.  35,  70  Pac.  663.  74  Pac.  766,  64  3  Ibid.,  and  Burr  v.  Maclay  B.  Co., 

L.  R.  A.  236.  154  Cal.  428,  98  Pac.  260. 
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All  adjacent  landowners  "have  equal  access  to  the  same  sup- 
ply";4 the  water  is  "common  to  all";0  "the  natural  rights  [of 
all  adjacent  landowners]  in  this  common  supply  of  water  would 
therefore  be  coequal,"  etc.0 

This  is  the  same  as  under  the  common  law  of  riparian  rights.7 

(3d  ed.) 

§  1135.    Must  be  for  the  Benefit  of  the  Land. — As  shown  in 

the  previous  chapter,  use,  to  justify  interference  by  the  one  with 
the  other,  must  be  made  on  the  land  of  the  party  complained  of. 
But  further,  it  must  be  for  the  benefit  of  the  land  of  the  party 
complained  of,  as  well  as  on  it. 

Where  the  water,  though  not  taken  off  the  land,  is  wasted  with- 
out any  benefit  to  the  land,  the  damage  to  the  neighbor  is  not  justi- 
fied.8 It  has,  however,  been  held  that  a  temporary  waste  while 
pumping  out  a  well  during  sinking  is  not  wrongful,  if  not  contin- 
ued after  the  well  is  down.9  Irrigation  is,  of  course,  a  justifying 
purpose,  and  the  case  of  Southern  Pacific  Co.  v.  Dufour 10  may  be 
rested  on  this  ground  without  conflicting  with  the  new  rule. 

When  the  use  is  upon  one's  own  land  for  the  benefit  and  advan- 
tage thereof,  it  is  proper  regardless  of  damage  to  a  neighbor,  so 
long  as  the  damage  is  not  excessive.11 

(3d  ed.) 

§  1136.  A  Question  of  Degree. — Between  two  neighboring 
landowners  claiming  in  respect  to  their  own  lands,  and  there- 
fore for  a  fit  purpose  to  justify  interference  with  each  other,  it 
becomes  entirely  a  question  of  degree  how  far  this  purpose  may 
be  carried  out  and  still  remain  damnum  absque  injuria.  While 
interference  is  prima  facie  wrongful,  yet,  because  of  the  common 
interest  and  equality  of  all  overlying  landowners  in  the  water  sup- 
ply, the  reasonable  use  of  his  land  by  the  party  complained  of, 

*  Barclay   v.    Abraham,    121    Iowa,  9  Pence  v.  Carney,  supra. 

619,  100  Am.  St.  Rep.  365,  96  N.  W.  10  95  Cal.  616,  30  Pac.  783,  19  L. 

1080,  64  L.  R.  A.  255.  R.  A.  92. 

5  Supra,  sees.  34,  1100,  1101.  n  Cases  supra.     See,   also,   Tampa 

e  Hudson  v.  Dailey,  156  Cal.   617,  W.  W.  Co.  v.  Cline,  37  Fla.  586,  53 

105  Pac.  748.  Am.  St.  Rep.  262,  20  South.   780,  33 

^  Supra,  c.  1,  sees.  684  et  seq.,  712.  L.  R.  A.  376;    Miller  v.  Black  Rock 

See  Hudson  v.  Dailey,  supra,  sec.  1055.  Co.,  99  Va.  747,  86  Am.  St.  Rep.  924, 

8  Barclay    v.    Abraham,    121    Iowa,  40   8.   E.  27;    Herriman  v.  Kehl,   25 

619,  100  Am.  St.  Rep.  365,  96  N.  W.  Utah,  96,  69  Pac.  719;  Clark  v.  Lum- 

1080,  64  L.  R.  A.  255;  St.  Amand  v.  ber  Co.,  80  Miss.  535,  31  South.  905. 
Lehman,  120  Ga.  253,  47  S.  E.  949. 
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himself,  is  (in  proper  degree  only)  a  proper  excuse  and  justifica- 
tion ;  in  the  case  of  such  excusable  damage  within  pxoper  limits  the 
damage  to  the  other  still  remains  damnum  absque  injuria,  for  each 
must  submit  to  that  degree  of  inconvenience  and  hardship  in  the 
exercise  of  his  rights  which  results  from  the  existence  of  like  rights 
in  others. 

It  is  question  of  degree.  Although  one's  own  irrigation  (or, 
as*  below  considered,  mining  or  drainage)  is  permissible  though  it 
does  damage,  yet  an  excessive  taking  even  for  a  fit  purpose  ceases 
to  be  damnum  absque  injuria.  For  example,  if  a  complaining 
irrigator  suffers  damage,  the  other's  irrigation  on  his  own  land 
is  a  proper  defense,  yet  not  to  the  extent  of  taking  the  entire  water 
supply,  though  for  his  own  irrigation  upon  his  own  land.  It  is  a 
defense  only  to  a  reasonable  degree,  which  degree  must  be  deter- 
mined by  the  comparative  necessities  and  comparative  hardships. 
The  question  is,  as  at  the  common  law  of  riparian  rights,  to  be  de- 
termined upon  the  rights  and  necessities  of  both  parties  in  equality 
of  consideration  upon  all  surrounding  circumstances,  as  a  question 
of  fact  in  each  case.12  This  is  the  principle  laid  down  by  Mr. 
Justice  Shaw:  "The  same  distinction  exists  with  respect  to  cases 
cited  involving  the  taking  of  percolating  water  for  use  by  one 
owner  upon  his  land,  to  the  detriment  of  other  land  over  the  same 
saturated  plane.  The  rights  in  such  cases  are  correlative,  and  if 
an  injunction  can  issue  at  all  therein,  it  can  be  only  when  one 

12  Hudson  v.  Dailey,  156  Cal.  617,  175.     But  there  is  no  magic  in  Latin 

105  Pac.  748 ;   Erickson  v.  Crookston  phrases.     This  one,  especially,  leads  to 

etc.  Co.,  105  Minn.  182,  117  N.  W.  435,  entanglement  in  regard  to  the  distinc- 

17    L.   R.   A.,   N.   S.,   650;    Pence   v.  tion  between  "damage"  and  "injury," 

Carney,  58  W.  Va.  296,  112  Am.  St.  which    have    by    no    means    the    same 

Rep.  963,  52  S.  E.  702,  6  L.  R.  A.,  N.  meaning  in  the  law.    Consequently  we 

S.,  266.    It  is  said  that  the  reasonable  have  avoided  use  of  that  maxim,  and 

use  allowed  each  is  such  as  would  come  preferred  to  deal  with  the  matter  in 

within  the  maxim,  "Sic  utere  tuo  ut  the   English  language.     As  has   been 

alienum  non  laedas."    Katz  v.  Walkin-  said:    "Confessedly,   the   absolute   do- 

shaw,  141  Cal.  116,  99  Am.  St.  Rep.  minion  of  a  proprietor  over  his  land 

35,  70  Pac.  663,  74  Pac.  766,  64  L.  R.  to  the  center  of  the  earth  is  restrained 

A.  236;   Montecito  Co.  v.  Santa  Bar-  by  the  maxim,  'Sif  utere  tuout  alicmim 

li.-irn,    144    Cal.    578,    77    Pac.    1113;  non  laedas.'    But  what  is  an  injury! 

Hudson  v.  Dailey,  156  Cal.  617,  105  The  rightful  use  of  one's   land  may 

Pac.  748;  Miller  v.  Bay  Cities  W.  Co.  cause  damage  to  another  without  any 

(1910),  157  Cal.  256,  107  Pac.  115,  27  legal   wrong.     An   act   done,   causing 

L.  R.  A.,  N.  S.,  772;  Stillwater  Co.  v.  damage   which    the   law   will    redress, 

Farmer,  89  Minn.  58,  99  Am.  St.  Rep.  must  not  only  be  hurtful,  but  wrong- 

541,  93  N.  W.  907,  60  L.  B.  A.  875;  ful."     Haldeman  v.  Bruckhart,  45  Pa. 

(injinon  v.  French  Lick  etc.  Hotel,  163  514,  84  Am.  Dec.  511,  5  Morr.  Min. 

lud.  687,  72  N.  E.  849,  68  L.  R.  A.  Rep.  108. 
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owner  takes  more  than  his  due  proportion  and  damage  to  the  other 
ensues  from  such  excessive  taking."13 

The  use  and  betterment  of  one's  own  land  is  thus  a  justification 
of  damage  only  to  a  reasonable  degree,  as  in  regard  to  "artificial 
uses"  under  the  law  of  riparian  rights.  It  is  not  likely  that  any 
preference  will  be  given  to  "natural  uses"  (domestic  uses), 
whereby  the  degree  of  damage  is  passed  by  and  only  the  purpose 
regarded ;  for  even  at  common  law  this  classification  is  being  aba'n- 
doned,  and  no  purpose  of  use  is  sanctioned  beyond  a  reasonable 
degree,  to  be  determined  on  the  facts  of  each  case,  as  elsewhere  dis- 
cussed.14 

(3d  ed.) 

§  1137.  Apportionment. — To  secure  to  two  contesting  neigh- 
boring proprietors  the  equal,  reasonable  use  of  his  own  land  to 
which  each  is  entitled,  a  court  of  equity  probably  will  (as  at  the 
common  law  of  riparian  rights)  15  apportion  the  water  in  such 
manner  as  may  be  reasonable  and  just  under  all  the  surrounding 
circumstances.  It  has  been  said:  "Disputes  between  overlying 
landowners  concerning  water  for  use  on  the  land,  to  which  they 
have  an  equal  right,  in  cases  where  the  supply  is  insufficient  for 
all,  are  to  be  settled  by  giving  to  each  a  fair  and  just  propor- 
tion."16 

But  no  apportionment  can  be  made  without  evidence  of  all  the 
material  circumstances  surrounding  the  case,  which  would  show 

13  Anaheim  W.  Co.  v.  Fuller,  150  rule  consists  in  prohibiting  the  use  of 
Cal.  327,  at  335,  88  Pac.  978.  Italics  pumps  or  similar  apparatus  which  put 
ours.  "Each  of  the  parties  to  the  a  compulsion  on  the  water  in  the  neigh- 
action  should  be  restricted  to  a  reason-  bor's  land  instead  of  leaving  it  to 
able  use  of  the  water,  with  due  regard  natural  laws,  and  says  that  such  corn- 
to  the  rights  of  the  other."  Erickson  pulsion  is  unlawful  for  whatever  pur- 
v.  Crookston  etc.  Co.,  105  Minn.  182,  pose  or  place  of  use  or  degree  of 
117  N.  W.  435,  17  L.  R.  A.,  N.  S.,  650.  damage.  This  would  be  going  to  just 

A  recent  New  York  case   (Hathorn  as  extreme  a  position  in  one  direction 

v.  Sanatorium,  55  Misc.  Rep.  445,  106  as  Acton  v.  Blundell  went  in  the  other. 

N.   Y.    Supp.    554)    is   really    to    this  The   decision   might   well   have  rested 

effect.     It  was  held  that  a  landowner  on  the  excessive  degree  of  defendant's 

at  the  famous  Saratoga  Springs  can-  taking,  as  not  being  a  reasonable  use, 

not  pump  mineral  water  from  a  well,  though  for  and  on  his  own  land.     See 

though  for  use  of  a  sanatorium  on  his  Strang  v.  New  York,  127  N.  Y.  Supp. 

own  land,  to  such  an  extent  as  entirely  231. 

destroys   a    spring    on   his   neighbor's  n  Supra,  sec.  741. 

land.    While  thus  deciding  the  rule  of  is  Supra,  sec.  751. 

reasonable  use,  the  opinion  says,  "The  m  Mr.    Justice    Shaw    in    Katz    v. 

doctrine  of  reasonable  use  has  no  ap-  Walkinshaw,  141  Cal.  116,  99  Am.  St. 

plication    to    percolating    water."      It  Rep.  35,  70  Pac.  663,  74  Pac.  766,  64 

rests  the  decision  on  the  ground  that  L.  R.  A.  236. 
the  new  modification  of  the  English 


§§1138,1139        Ch.46.     REASONABLE  ADJACENT  USE.       (3d  ed.)  1065 

what  would  be  reasonable.  Without  such  evidence  there  is  no 
basis  for  a  decree  in  apportionment.17  No  case  has  yet  reached 
the  California  supreme  court  in  which  an  apportionment  between 
local  uses  was  actually  involved  or  made. 

(3d  ed.) 

§  1138.  Declaratory  Decree  During  Nonuse. — If  one  makes 
a  use  on  his  own  land  in  excess  of  that  to  which,  on  the  prin- 
ciple of  equality,  he  would  be  reasonably  entitled,  then  conversely 
he  is  taking  the  share  belonging  to  his  neighbors,  although  the 
neighbors  be  not  themselves  at  present  using  it.  He  is  deteriorat- 
ing their  water  supply  and  preventing  them  from  using  their 
land  in  the  future,  and  is  doing  them  a  wrong  in  that  way  by  his 
excessive  taking.  Priority  of  use  by  one  (or  conversely,  nonuse 
by  others)  does  not  diminish  the  right  of  each  to  the  reasonable 
use  of  his  land,  a  matter  now  definitely  settled  by  Mr.  Justice 
Shaw,  in  Hudson  v.  Dailey,18  though  some  doubt  upon  this  had 
been  left  by  his  opinion  in  Katz  v.  Walkinshaw.19 

But  to  avoid  such  injury  by  excessive  local  use  by  one  during 
the  nonuse  of  the  complaining  party,  the  latter  will  probably  be 
protected  only  by  a  declaratory  decree.  A  prohibitive  injunction 
will  probably  be  denied  until  the  time  when  the  excessive  use  does 
actual  damage  to  the  use  of  the  neighbor  when  he  starts  to  make 
it;  in  the  meantime  declaring  by  decree  that  he  has  the  right  so 
to  start  at  any  time,  and  establishing  complainant's  right  to  a  rea- 
sonable use  when  he  should  desire  the  water  in  the  future.  This 
has  not  yet  been  actually  decided  between  local  uses,  but  would 
seem  to  follow  from  the  actual  decision  so  made  in  a  case  involving 
distant  use.20 

(3d  ed.) 

§  1139.    Means  of  Use  of  the  Land. — "Whether  subterranean 

waters  are  procured  by  means  of  driving  tunnels  or  the  operation 
of  pumps,  they  are  obtained  in  either  instance  by  artificial,  and 
not  by  natural,  means.  Tunnels  are  practically  horizontal  wells, 
differing  from  ordinary  wells  only  in  this,  that  the  waters  from  the 

n  Hudson  v.  Dailey,  156  Cal.  617,  428,  98  Pac.  260,  a  case  decided  only 

105  Pac.  748.  See  supra,  sec.  751.  between  a  local  and  an  alien  use,  but 

18  156  Cal.  617,  105  Pac.  751.  applying,    upon    principle,    still    more 

10  141  Cal.  116,  99  Am.  St.  Rep.  35,  strongly  between  two  neighboring  local 

70  Pac.  663,  74  Pac.  766,  64  L.  R.  A.  landowners.  See  infra,  sees.  1156, 

236.  1173;  supra,  sees.  802,  831,  under  the 

20  Burr  v.  Maclay  R.  Co.,  154  Cal.  common  law  of  riparian  rights. 
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former  find  their  way  by  gravity  flow,  while  in  the  latter  pumping 
must  be  resorted  to,  to  bring  the  water  to  the  surface.  They  both 
disturb  the  natural  conditions  of  the  flow  of  the  subterranean 
waters  and  differ  only  as  to  the  method  of  that  disturbance.  The 
result,  however,  is  the  same;  they  are  both  artificial  means  of 
reaching  and  controlling  the  natural  subterranean  flow  and  are 
equally  means  of  developing  water."21 

As  in  the  law  of  streams,22  it  here  also  seems  immaterial  what 
means  are  used,23  and  the  mode  of  enjoyment  may  be  changed  so 
long  as  the  change  does  not  require  a  physical  trespass  on  the 
property  of  the  complaining  proprietor  nor  create  any  additional 
draft  on  the  supply  nor  otherwise  injure  complainant's  land,  con- 
ceding that  the  party  complained  of  was  within  his  rights  in  his 
original  taking.  In  Barton  v.  Riverside1  W.  Co.,24  the  court  said : 
"The  wells  of  the  Riverside  Highland  Water  Company  are  of  more 
recent  construction,  and  perhaps,  as  to  some  of  them,  there  may 
be  no  laches  or  estoppel  against  the  plaintiffs.  But  the  injunction 
against  this  company  was  properly  refused  on  still  another  ground. 
It  is  established  by  the  evidence  that  the  said  defendant  had  origi- 
nally obtained  the  water  solely  by  means  of  artesian  wells,  that 
for  ten  years  or  more  before  the  action  was  begun  it  had  been 
maintaining  such  wells  in  the  northwestern  part  of  the  basin  sev- 
eral miles  distant  from  the  new  wells  here  complained  of,  and  that 
from  said  wells  defendant  had  obtained  a  flow  of  about  four  hun- 
dred inches  of  water  which  it  had  been,  continuously  transporting 
to  places  of  use  outside  the  basin,  distributing  the  same  to  its 
customers  and  that  by  this  means  large  and  valuable  improvements 
had  been  made  in  the  territory  to  which  this  water  had  been  con- 
ducted. It  had  gained  the  undisputed  right  to  take  the  water  by 
this  means  and  to  this  place.  From  the  causes  heretofore  men- 
tioned [natural  drought]  its  wells  began  to  fail  and  the  new  wells 
complained  of  were  thereupon  sunk  in  the  same  basin,  solely  for 
the  purpose  of  obtaining  enough  water,  in  connection  with  its  old 
wells,  to  keep  up  its  former  suppty  to  its  former  customers.  The 
new  wells  take  from  the  same  supply  as  the  old  ones  and  the 
total  amount  taken  has  not  been  and  is  not  to  be  increased.  They 
constitute  a  mere  change  of  the  place  of  diversion  without  injury 

21  Garvey  W.  Co.  v.  Huntington  W.  70  Pac.  663,  74  Pae.  766,  64  L.  B.  A. 
Co.  (1908),  154  Cal.  232,  97  Pac.  428.  236. 

22  Supra,  sees.  452  et  seq.,  501,  754.  24  Mr.  Justice  Shaw  in  (1909)  155 

23  See    Katz    v.    Walkinshaw,    141  Cal.  509,  101  Pac.  790,  23  L.  R.  A.,  N. 
CaL  116,  at  130,  99  Am.  St.  Rep.  35,  S.,  331. 
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to  others.  In  the  case  of  running  streams  the  right  to  make  such 
a  change  is  well  settled,  and  it  is  clearly  just.25  The  rule  is  the 
same  with  regard  to  underground  streams.1  "We  think  the  reasons 
of  this  rule  apply  with  equal  if  not  greater  force  to  one  having 
a  right  to  take  a  definite  quantity  of  water  from  a  basin  of  per- 
meable material  saturated  with  water  and  not  composing  part  of 
any  stream,  conceding  this  basin  to  be  of  that  character  as  plain- 
tiffs claim,  and  that  said  defendant  is  accordingly  acting  within  its 
established  rights  in  maintaining  these  new  wells." 

The  same  case  upheld  change  by  another  company  from  open 
cuts  in  a  gravel-bed  to  wells  requiring  pumping. 

Another  case  is  to  the  same  effect  regarding  change  from  a  ditch 
tapping  a  stream  to  a  well  dug  in  the  region  whose  ground-waters 
supply  the  stream.3 

(3d  ed.) 

§  1140.  Drainage. — The  reasonable  use  being  use  of  land  (and 
not  necessarily  of  water  if  the  land  may  be  used  without  the 
water),  then  drainage  is  a  proper  purpose  and  a  reasonable  use 
of  land  where  the  land  is  thereby  benefited.  Accordingly,  it  is 
Mr.  Justice  Temple's  view  (Katz  v.  Walkinshaw)  that  damage 
to  a  neighbor  from  mining,  excavating,  clearing  forests,  drainage, 
etc.,  is  not  wrongful,  though,  of  course,  the  party  complained  of 
does  not  himself  in  such  cases  actually  use  the  water.  It  is  waste 
of  water  but  for  the  benefit  of  the  land,  and  the  drainage  of  land 
is  as  proper  a  purpose  as  irrigation,  for  example,  and  the  damage 
to  the  complaining  party  just  as  much  damnum  absque  injuria. 
We  quote  to  this  effect  from  the  opinion  of  Mr.  Justice  Temple  in 
Katz  v.  Walkinshaw: 

"The  proprietor  may  make  a  reasonable  use  of  his  own  land, 
although  in  so  doing  he  obstructs  or  changes  the  percolation  of 
water  to  or  from  his  neighbor's  land"  (at  page  146).  "The 
peculiar  nature  of  the  property  which  enables  one  to  take  it  by 
drainage  does  not  justify  the  taking  save  in  the  usual  and  rea- 
sonable use  of  his  own  land — in  other  words,  for  the  proper  use 
and  betterment  of  his  own  property"  (at  page  147).  Concerning 
a  passage  in  Hanson  v.  McCue,8  he  says  (though  not  citing  that 
case) :  "It  is  said  one  could  not  clear  or  cultivate  his  land  or  build 

25  See  supra,  sec.  496.  2  Hudson  v.  Dailey,   156  Cal.   617, 

1  Citing     Vineland     Irr.     Dist.     v.  105  Pac.  748. 

Azusa  Irr.  Co.,  126  Cal.  495,  58  Pac.  «  42  Cal.  303,  10  Am.  Rep.  299. 
1057,  46  L.  K.  A.  820. 
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a  house  without  interfering  with  percolating  water,  and,  even  if 
rights  were  admitted  to  exist,  the  difficulty  of  enforcing  them  would 
be  insurmountable.  I  think  I  have  shown  that  the  admitted  right 
to  a  reasonable  use  of  the  land  and  of  the  water  answers  all  these 
objections.  To  my  mind,  this  is  so  obvious  that  I  can  but  wonder 
that  such  objections  have  ever  troubled  the  judiciary."  Com- 
menting upon  Acton  v.  Blundell,  he  says:  "The  court  instructed 
the  jury  'that,  if  the  defendants  had  proceeded  and  acted  in  the 
usual  and  proper  manner  in  the  land  for  the  purpose  of  working 
and  mining  a  coal  mine  therein,  they  might  lawfully  do  so.'  This 
instruction  was  held  to  be  correct,  and  that  is  the  real  force  and 

effect  of  the  decision In  Acton  v.  Blundell,  as  has  been 

said,  the  working  of  a  mine  upon  an  adjoining  estate  drained  cer- 
tain springs  on  plaintiff's  land.  It  would  have  been  sufficient  to 
defeat  plaintiff's  action  to  have  said  that  the  working  of  a  coal' 
mine  in  a  proper  manner  is  a  reasonable  use  of  land,  and  that  it 
was  without  malice,  or  an  intent  to  injure  plaintiff.  It  is  a  gen- 
eral rule — in  fact,  a  universal  principle  of  law — that  one  may 
make  reasonable  use  of  his  own  property,  although  such  use  re- 
sults in  injury  to  another."4 

In  Kansas  there  is  a  statute  governing  rights  in  percolating 
water,  but  adding  that  it  shall  not  be  so  construed  as  to  render 
any  person  liable  in  damages  for  the  diversion  or  obstruction  of 
the  flow  of  subterranean  waters  by  lawfully  excavating  for  cellars 
or  for  mining,  quarrying,  or  carrying  on  like  works  on  his  own 
lands,  nor  for  excavating  drains  for  draining  and  improving  his 
own  lands.5 

A  similar  explanation  regarding  mining  had  been  made  before 
Katz  v.  "Walkinshaw  by  McFarland,  J.,  dissenting,  in  Southern 
Pacific  Co.  v.  Dufour6  (referring  to  Wheatley  v.  Baugh)  : 7  "The 

*  The  same  comment  was  made  upon  Blundell  was  "that  the  exercise  of  a 

Acton   v.   Blundell   in  the   opinion   of  lawful  right  of  mining  does  not  be- 

Lord     Wen?leydale     (Baron     Parke),  come  unlawful  because  it  may  injure 

virtually   dissenting,  in   Chasemore  v.  adjoining  properties";  and  held  that  if 

Richards,  7   H.  L.  Cas.  387,  11   Eng.  the   withdrawal  of   percolating   water 

Reprint,    140,    saying:   "The    case    of  from  a  neighbor's  land  carries  with  it 

Acton  v.  Blundell  would  be  rightly  de-  some  peculiar  valuable  substance  in  his 

cided   upon   this   ground,   because   the  soil  (e.  g.,  rock  salt,  passing  into  solu- 

injury  to  plaintiff's  well  was  caused  by  tion),  it  is  still  not  unlawful, 

the  lawful  exercise  of  the  defendant's  5  Infra,  sec.  1436. 

right  to  get  the  minerals  in  his  land."  6  95  Cal.  616,  30  Pac.  783,  19  L.  R. 

In  Salt  Union  etc.  v.  Brunner  (1906),  A.  92. 

2   K.   B.   832,  Lord  Alverston,  Chief  ^  25  Pa.  528,  64  Am.  Dec.  721,  13 

Justice,  said  the  principle  of  Acton  v.  Morr.  ilin.  Rep.  374. 
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facts  were  that  'a  mining  corporation,  in  the  course  of  necessary 
operations  in  mining  minerals  from  their  own  land,  interrupted 
the  percolations  which  supplied  a  spring  on  an  adjoining  tract'; 
and  of  course  the  court  held  that  where  a  miner,  working  his  mine 
in  the  usual  way,  interrupts  percolating  underground  water,  the 
result  is  incidental  to  the  lawful  use  of  his  land,  and  if  it  causes 
loss  to  an  adjoining  proprietor,  such  loss  is  damnum  absque  in- 

juria Nearly  all  the  cases  in  which  the  disturbance  of 

percolating  water  has  been  held  harmless  have  been  cases  where 
the  party  charged  has  dug  a  well  or  worked  a  mine  or  made  some 
other  excavation  in  the  lawful  enjoyment  of  the  ordinary  use  of 
his  land,  and  where  the  loss  to  the  complaining  party  was  merely 
incidental  to  such  use,  and  not  the  result  of  a  direct  intent  to 
cause  such  loss." 

The  civil  law  considered  mining  within  the  principle  of  the  im- 
provement of  the  land  in  this  connection,  and  not  actionable.8 

Whether,  under  the  new  rule,  mining  or  drainage  will  be  a  jus- 
tifying use,  cannot,  however,  be  said.  It  seems  to  have  been  held 
wrongful  in  some  cases  where  the  mine  shaft  by  percolation  dimin- 
ished the  flow  of  a  stream  by  intercepting  percolations  tributary  to 
the  stream,9  or  the  subflow  of  a  stream.10  Likewise  Shaw,  J.,  in 
Katz  v.  Walkinshaw,11  discussing  Cross  v.  Kitts,12  considers  that 
case  as  deciding  that  a  miner  cannot  cut  off  the  percolations  which 
feed  a  stream,  though  done  in  the  legitimate  work  of  mining  his 
own  land,  and  approves  Cross  v.  Kitts  on  that  ground  (though  in 
fact  there  was  in  Cross  v.  Kitts  the  added  element  of  a  grant  be- 
tween the  parties). 

If  excavation  on  one's  own  land  is  offered  in  justification,  it 
must,  at  all  events,  be  done  in  good  faith  for  the  benefit  of  the 
land,  and  not  merely  to  injure  the  neighbor.13 

8  Lord  Wensleydale  in  Chasemore  v.  U  141  Cal.  116.  at  129,  99  Am.  St. 

Richards.  Rep.  35,  70  Pac.  663,  74  Pac.  766,  64 

»  Cole  Silver  Min.  Co.  v.  Virginia  L.  R.  A.  236. 

etc.  Co.,   1   Saw.   470,  Fed.  Cas.   No.  12  69  Cal.  217,  58  Am.  St.  Rep.  558, 

2989,  7  Morr.  Min.  Rep.  503;  Cross  v.  10  Pac.  409. 

Kitts,  69  Cal.  217,  58  Am.  St.  Rep.  .     w  St.  Amand  v.  Lehman,  120  Ga. 

558,  10  Pac.  409 ;  Herriman  etc.  Co.  v.  253,  47  S.  E.  949  (a  case  of  blasting) ; 

Butterfield  etc.  Co.,  19  Utah,  453,  57  Bartlett  v.  O'Connor    (Cal.),  36  Pac. 

Pac.  537,  51  L.  R.  A.  930.    But  contra,  513  (a  drainage  ditch).    Cf.  Parker  v. 

Acton  v.  Blundell.  Larsen,  86  Cal.  236,  21  Am,  St.  Rep. 

10  Copper  etc.  Co.  v.  Wabash   etc.  30,  24  Pac.  989. 
Co.,  114  Fed.  991,  22  Morr.  Min.  Rep. 
164. 
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§  1141.  Importance  in  Mining  Regions. — This  is  of  great  im- 
portance to  miners,  because  their  works  are  likely  to  drain  wells 
and  springs  and  even  streams  in  the  neighborhood.  As  an  eminent 
authority  says:  "In  sinking  a  shaft  through  permeable  ground  it 
is,  of  course,  necessary  to  lift  continuously  the  ground-water.  The 
water  level  thus  acquires  an  inclination  toward  the  shaft,  which 
may  thus  receive  not  only  the  flow  of  the  immediate  vicinity,  but 
even  also  that  of  neighboring  river  systems. ' ' 14 

In  an  early  California  case  the  bearing  of  the  law  of  percolating 
water  upon  mining  was  adverted  to,  saying:  "These  are  grave 
•questions  which  the  exigency  of  the  present  case  does  not  require 
us  to  decide."  15 

If  mining  is  not  a  justifying  purpose  of  use  to  a  reasonable 
degree  as  above  set  forth,  then  the  miner  would  be  practically  an 
insurer  to  agriculturists  against  damage  to  crops  from  failure  of 
water  supply  and  it  may  be  doubted  whether  even  the  results  in 
extraordinarily  dry  seasons  (i.  e.,  "vt's  major"  or  "act  of  God") 
could  be  excepted.  This  result  was  one  of  the  reasons  given  in 
Acton  v.  Blundell 16  for  holding  as  it  did,  saying : 

"In  the  case  of  a  running  stream,  the  owner  of  the  soil  merely 
transmits  the  water  over  its  surface ;  he  receives  as  much  from  his 
higher  neighbor  as  he  sends  down  to  his  neighbor  below;  he  is 
neither  better  nor  worse;  the  level  of  the  water  remains  the  same. 
But  if  the  man  who  sinks  the  well  in  his  own  land  can  acquire  by 
that  act  an  absolute  and  indefeasible  right  to  the  water  that  col- 
lects in  it,  he  has  the  power  of  preventing  his  neighbor  from  mak- 
ing any  use  of  the  spring  in  his  own  soil  which  shall  interfere  with 
the  enjoyment  of  the  well.  He  has  the  power,  still  further,  of  de- 
barring the  owner  of  the  land  in  which  the  spring  is  first  found, 
or  through  which  it  is  transmitted,  from  draining  his  land  for  the 

14  Posepny  on  Ore  Deposits  (Amer-  about  1,000  feet  deep  and  is  equipped 

ican     Institute     Mining     Engineers),  with  hoisting  buckets.     The  capacity 

page  19.    The  following  is  an  example  of  the  plant  is   7,000,000  gallons  per 

of  what  is  sometimes  necessary  in  min-  day,  and  it  is  designed  to  drain  the 

ing.  and   applies  to   other  mining  as-  entire  basin  operated  from  the  Draper 

well  as  coal  mining:  "The  importance  and  Gilberton  collieries."    Transactions 

of   the   water   problem   in   connection  of  the  American  Institute  of  Mining 

with  anthracite  mining  is  well  shown  Engineers,  vol.  34,  p.  523. 

by  the  fact  that  there  are  a  number  of  Merely    as    an    example,    Kelly    v. 

pumping  stations  having  capacities  of  Hynes  (Mont.),  108  Pac.  785,  is  cited 

from  5,000,000   to   10,000,000  gallons  as" a  case  where  mining  drained  springs, 

per  day.    The  Gilberton  water-shaft  of  1.5  Hale  v.  McLea,  53  Cal.  578. 

the    Philadelphia    &    Beading    Co.    is  16  12  Mees.  &  W.  324. 
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proper  cultivation  of  the  soil,  and  thus,  by  an  act  which  is  volun- 
tary on  his  part,  and  which  may  be  entirely  unsuspected  by  his 
neighbor,  he  may  impose  on  such  neighbor  the  necessity  of  bear- 
ing a  heavy  expense,  if  the  latter  has  erected  machinery  for  the 
purposes  of  mining,  and  discovers,  when  too  late,  that  the  appro- 
priation of  the  water  has  already  been  made.  Further,  the  ad- 
vantage on  one  side,  and  the  detriment  to  the  other,  may  bear  no 
proportion.  The  well  may  be  sunk  to  supply  a  cottage,  or  a 
drinking-place  for  cattle;  whilst  the  owner  of  the  adjoining  land 
may  be  prevented  from  winning  metals  and  minerals  of  inestima- 
ble value.  And,  lastly,  there  is  no  limit  of  space  within  which 
the  claim  of  right  to  an  underground  spring  can  be  confined ;  in  the 
present  case,  the  nearest  coal-pit  is  at  the  distance  of  half  a  mile 
from  the  well;  it  is  obvious  the  law  must  equally  apply  if  there 
is  an  interval  of  many  miles. ' ' " 

When  one  further  decision  is  considered,  it  appears  that  the 
law  of  waters  would  be  taking  a  form  that  leaves  the  miner  at  a 
decided  disadvantage  in  controversy  with  his  agricultural  neigh- 
bors.18 Not  only  would  the  miner  be  liable  if  the  water  is  taken 
from  wells,  etc.,  but,  on  the  other  hand,  he  must  suffer  the  percola- 
tion of  waste  water  from  irrigation  into  his  mines,  and  has  no  right 
of  action  even  if  the  water  comes  through  in  such  quantities  as  to 
prevent  the  working  of  the  mine.  It  was  so  held  in  Gibson  v. 
Puchta.19  The  result  would  be  that  the  miner  must  not  take  water 
from  the  farmer's  land,  but  the  farmer  is  not  reciprocally  bound 
to  keep  the  water  out  of  the  miner's  works.  It  would  join  with  the 
"Debris  Cases"  in  showing  sharply  that  mining  has  ceased  to  be 
the  paramount  industry  in  California,  and  that  agriculture  has 
taken  its  place. 

The  relation  of  the  new  rule  to  mining  is  one  of  the  many 
phases  of  the  new  doctrine  of  percolating  water  that  the  case  of 
Katz  v.  Walkinshaw  has  thrown  open,  and  that  await  decision. 
Tnder  Mr.  Justice  Temple's  view,  mining  would  be  a  proper  pur- 
pose and  the  withdrawal  of  percolating  water  thereby  (at  least, 
to  a  reasonable  degree)  not  wrongful,  though  it  damages  the 
farmer.  The  irrigation  case  cited  above  (Gibson  v.  Puchta)  went 

17  See,  also,  Wheatley  v.  Baugh,  25  somewhat  similar  decision  appears  in 
Pa.  532,  64  Am.  Dec.  721,  13  Morr.  Lisonbee  v.  Monroe,  18  Utah,  343,  72 
Min.  Rep.  374.  Am.  St.  Rep.  784,  54  Pac.  1009.    But 

18  See  Harvard  Law  Review,  46.  semble  contra,  Parker  v.  Larsen,   86 

19  33  Cal.  310,  12  Morr.  Min.  Rep.  Cal.  236.  21  Am,  St.  Rep.  30,  24  Pac. 
227,  quoted  supra,  sec.  461  et  seq.    A  989,  dictum. 


1072  (3d  etl.)  Pt.  V.     UNDERGROUND  WATER.  §  1142 

on  the  ground  that  the  defendant's  purpose  or  motive  arose  out  of 
the  undoubted  right  to  cultivate  and  irrigate  his  land.  If  the  pur- 
pose or  motive  is  looked  into  on  one  side,  it  should  also  be  looked 
into  on  the  other.  If  the  motive  to  make  profit  by  cultivating  and 
planting  in  the  ordinary  way  justifies  the  farmer  in  irrigating, 
though  he  damages  the  miner,  the  motive  to  profit  by  mining  in 
the  ordinary  way  should  justify  the  drainage  of  percolating  water 
naturally  incident  to  that  (at  least,  to  a  reasonable  degree). 
Any  damage  which  occurs  would  then  lie  where  the  nature  of  the 
land  as  mineral  or  agricultural  makes  it  fall.20 

(3d  ed.) 

§  1142.  Statutory  Regulation. — The  new  rule,  being  based 
upon  the  principle  of  securing  a  reasonable  use  to  many  people 
interested  in  a  common  supply,  offers  a  ready  field  for  statutory 
regulation,  as  is  generally  the  case  where  the  common  law  has 
based  a  system  upon  "reasonableness."21  For  example,  statutes 
exist  in  several  States  for  the  prevention  of  waste  from  artesian 
wells.22  The  California  statute,  as  amended  in  1909,  provides 
that  any  artesian  well  not  capped,  etc.,  to  readily  prevent  the  flow 
is  a  public  nuisance ;  the  landowner,  etc.,  is  guilty  of  a  misdemeanor 
for  not  so  capping  it,  and  also  if  he  wastes  the  flow  or  lets  it  waste ; 
and  anything  except  irrigation,  storage,  domestic  use  or  propaga- 
tion of  fish  is  waste,  and  irrigation  is  wasteful  if  more  than  five 
per  cent  of  the  water  received  on  the  land  escapes,  and  storage  is 
wasteful  as  to  any  excess  stored  over  one-tenth  of  a  miner's  inch 
per  acre  each  year. 

20  Compare  a  case  where  a  miner,  in  22  California. — Cal.   Stats.  1907,  p. 

driving  a  tunnel  under  a  hill,  caused  a  122,  amd.  1909,  c.  427  (quoted  infra, 

•water  ditch  along  the  hillside  to  cave  sec.  1432).    Compare  Cal.  Stats.  1909, 

in.     It  was  said,  by  way  of  dictum,  c.  356,  regulating  use  of  oil  wells, 

that  the  doctrine  "sic  utere  tuo"  might  Kansas.— Gen.  Stats.  1901,  sec.  3q23 

well  defend  the  miner  in  such  a  case,  et  Seq.;    amd.  by  Stats.    1911,   infra, 

if  acting  simply  in  the  legitimate  min-  8ec.    1436.     See,  also,   Stats.   1911.   c. 

ing  of  his  own  land.    Clark  v.  Willett,  210    p    363 

?ti£ri£!!k  J  P^htaM:irReP>  628'          ^&™fca.-Comp.  Stats.  1903,  see. 
citing  Gibson  v.  Puchta,  supra.  64Q7;  Cobbe  ,g  AnFQ-  Stat      sec/6888 

For  example,  the  law  of  public  et  seq 

service  is  based  upon  the  principle  that  New  MeaAeo^lAJn  19o9,  p.  177   c 

public  service  companies  must  conform  R.      «L                                        a* 

to   a   reasonable   conduct   toward   the  £«££  £&  Stats   1909,  c.  64,  amd. 

public,    and    public    service    commis-  by  Stats.  1909,  p.  382. 

sions,  or  other  more  or  less  extensive  &ew  York. — Laws  1908,  c.  429. 

statutory  systems,  are  generally  pro-  South    Dakota. — Rev.    Codes    1905, 

Tided  to  enforce,  "reasonableness."  sec.  2680  et  seq. 
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The  1907  statute  has  been  held  constitutional,23  relying  on  Ohio 
Oil  Co.  v.  Indiana,24  where  the  regulation  by  statute  of  the  use  of 
oil  and  natural  gas  wells  was  upheld,  with  a  dictum  that  the  same 
would  be  true  of  percolating  water.  The  United  States  supreme 
court  there  said  inter  alia:  "This  necessarily  implied  legislative 
authority  is  borne  out  by  the  analogy  suggested  by  things  ferae 
naturae,25  which  it  is  unquestioned  the  legislature  has  the  authority 
to  forbid  all  from  taking,  in  order  to  protect  them  from  undue 
destruction,  so  that  the  right  of  the  common  owners,  the  public, 
to  reduce  to  possession,  may  be  ultimately  efficaciously  enjoyed." 
The  power  to  regulate  rests,  not  upon  State  proprietorship,  but 
upon  regulative  power  upon  behalf  of  the  overlying  landowners.1 

A  later  California  case  dealt  with  a  similar  earlier  statute. 
The  question  was  whether  a  party  had  acquired  a  prescriptive 
right  to  supply  from  his  well.  His  opponent  claimed  that  he  had 
left  his  wells  uncapped  during  the  winter  in  the  years  of  the  pre- 
scriptive period,  allowing  the  waters  to  flow  unused  into  a  stream 
when  not  needing  it,  an  act  which  the  statute  declared  a  public 
nuisance.2  But  the  prescriptive  right  was  allowed,  holding  that 
it  was  good  by  prescription  against  private  parties  whatever  might 
be  its  status  against  public  action  to  abate  it.3 

A  recent  New  York  statute  4  makes  it  unlawful  to  pump,  or  by 
any  artificial  contrivance  accelerate  the  natural  flow  or  produce 
an  unnatural  flow  of,  mineral  waters  holding  in  solution  natural 
mineral  salts  and  an  excess  of  carbonic  acid  gas,  from  wells  bored 
or  drilled  in  rock.  The  statute  provides  that  an  action  to  re- 
strain such  acts  may  be  brought  by  any  citizen  of  the  State  in 
the  city  or  town  in  which  he  pays  taxes;  also,  that  the  attorney 

23  Ex  parte  Elam,  6  Cal.  App.  233,  is  that  the  water  from  these  wells  did 
91  Pac.  811,  quoted  supra,  sec.  1062.  not  go  to  waste  during  the  irrigating 
The  amendment  since  adopted  has  not  season.     The  fact  that  it  was  allowed 
yet  been  passed  upon.  to  flow  without  use  during  the  winter 

24  177  U.  S.  190,  20  Sup.  Ct.  Rep.  when   it  was  not  needed  for  use  by 
576,  44  L.  Ed.  729,  20  Morr.  Min.  Rep.  anyone  might  make  the  uncapped  wells 
466.     Accord,     Lindsley     v.     Natural  a  public  nuisance  during  that  season, 
Carbonic  etc.   Co.    (U.   S.     1911),   31  but  it  would  not  have  that  effect  dur- 
Sup.  Ct.  Rep.  337,  a  case  upholding  ing  the  time  when  the  water  was  used, 
the    New    York    percolating    water  nor  would  it  prevent  Currier  from  ac- 
statute.  quiring,    by    adverse    use    during    the 

25  Supra,  sec.  33.  regularly  recurring  irrigation  seasons, 

1  People  v.  New  York  Co.,  196  N.  Y.  the  right  to  divert  the  water  by  the 
421,  90  N.  E.  441,  Cullen,  C.  J.  wells  during  that  season."     Hudson  v. 

2  Stats.  1877-78,  p.  195.  Dailey,  156  Cal.  617.  105  Pac.  748. 

3  Moreover,     the     court     says :    "A  *  Laws  1908,  c.  429. 
further  sufficient  answer  to  this  point 

Water  Righu — 68 
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general  may  bring  such  action  in  his  discretion,  and  that  it  is  his 
duty  to  do  so  on  a  written  request  of  ten  citizen  taxpayers  who 
are  assessed  to  the  amount  of  ten  thousand  dollars  or  more.  The 
New  York  courts  hold  that  the  statute  may  regulate  use  of  wells 
to  prohibit  (when  damage  occurs  to  other  wells)  heavier  draft 
through  any  well  than  the  natural  movement  of  percolation 
would  supply  without  artificial  acceleration,  but  cannot  prohibit 
use  absolutely.6  It  is  further  held  in  New  York  that  the  legis- 
lature may  authorize  suit  to  be  brought  by  the  attorney  general.9 
The  legislature  may  regulate  and  limit  use  of  percolating  water 
and  prohibit  its  use  for  marketing  as  merchandise,  to  the  injury 
of  other  well-owners,  but  certain  limitations  in  the  New  York  stat- 
ute prohibiting  one  from  pumping  absolutely,  and  from  dimin- 
ishing the  flow  in  a  neighbor's  well  at  all,  were  held  unconstitu- 
tional as  depriving  the  landowner  complained  of,  of  a  reasonable 
use  of  his  own  land.7 

5  Hathorn  v.  Natural  Carbonic  Gas  T  Hathorn  v.  Natural  Carbonic  Gas 
Co.  (1908),  128  App.  Div.  33,  112  N.  Co.   (1909),  194  N.  Y.  504,  128  Am. 
Y.   Supp.  374;    People  v.   New  York  St.  Eep.  555,  87  N.  E.  504,  23  L.  R. 
Carbonic  etc.  Co.  (1908),  128  App.  Div.  A.,  N.  S.,  436,  16  Ann.  Cas.  989.    For 
42,   112   N.   Y.    Supp.   381;    Same  v.  a  case  denying  the  right  to  regulate  at 
Same,  196  N.  Y.  421,  90  N.  E.  441.  all,  based  on  the  old  rule  of  percolat- 

6  People    v.    New    York    etc.    Co.  ing  water,  see  Huber  v.  Merkel,  117 
(1908),  128  App.  Div.  42,  112  N.  Y.  Wis.  355,  98  Am.  St.  Rep.  933,  94  N. 
Supp.  381;  Same  v.  Same,  196  N.  Y.  W.  354,  62  L.  R.  A.  589. 

421,  90  N.  E.  441. 

§§  1143-1151.     (Blank  numbers.) 
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CHAPTER  47. 
PROTECTION  OF  THE  EIGHT  TO  UNDERGROUND  WATER. 

A.     AGAINST  AN  EXCESSIVE  LOCAL  USE. 
§  1152.     Excessive  local  use. 

B.     BETWEEN  A  LOCAL  AND  AN  ALIEN  USE. 
§  1153.     No  question  of  reasonableness. 
§  1154.     Damage  will  not  be  implied. 
§  1155.     Prospective  damage  to  the  local  land. 
§  1156.     Declaratory  decree. 
§  1157.     Distant  use  of  surplus. 
9  1158.     Same — Not  an  absolute  "appropriation." 
§  1159.     Distant  use  by  both  parties. 
§§  1160-1168.     (Blank  numbers.) 

A.     AGAINST  AN  EXCESSIVE  LOCAL  USE. 
(3d  ed.) 
§  1152.     Excessive  Local  Use.— What  constitutes  a  wrong  to 

one's  land  when  done  by  a  neighbor's  use  of  his  own  land  is  a 
matter  covered  by  the  preceding  chapter,  and  is  now  recapitu- 
lated shortly,  for  the  purpose  of  contrast  with  the  protection  of 
one's  right  against  a  distant  alien  use  by  another  not  using  the 
water  on  his  own  land  whence  taken. 

Between  local  users,  complainant  must  show  a  possible  damage 
to  the  use  of  his  land,  or  a  depreciation  of  its  water  supply  or 
of  its  value — a  damage  in  respect  to  his  land.  It  need  not  be 
an  actual  present  damage  to  use;  it  may  be  a  prospective  damage 
to  future  use,  the  land  being  now  in  nonuse.  But  the  showing 
of  such  interference  or  damage  alone  is  not  enough  to  consti- 
tute a  wrong  between  local  users.  There  must  be  a  further 
showing  that  it  is  in  excess  of  the  reasonable  use  of  his  land  to 
which  the  party  complained  of  is  entitled.  To  a  reasonable  de- 
gree it  is  a  good  defense  to  the  proprieto/  complained  of  that  he 
is  acting  in  the  use  of  his  own  land  on  which  he  took  the  water. 
"It  is  a  general  rule — in  fact,  a  universal  principle  of  law — thnt 
one  may  make  reasonable  use  of  his  own  property,  although 
such  use  results  in  injury  to  another,"  *  and  this  is  but  one  appli- 

1  Katz  v.  Walkinshaw,  141  Cal.  116,  663,  74  Pac.  766,  64  L.  E.  A.  236, 
at  143,  99  Am.  St.  Rep.  35,  70  Pac,  Temple,  J. 
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cation  of  that  rule.  What  is  a  reasonable  use  by  one  overlying 
proprietor  on  his  own  land  to  which  another  must  submit,  though 
it  interferes  with  the  land  (or  its  use)  of  such  other  overlying 
proprietor,  is  a  question  of  fact,  depending  upon  the  circumstances 
of  each  case. 

Under  a  doctrine  of  exclusive  rights  by  prior  appropriation, 
the  right,  being  founded  on  priority,  would  be  exclusive  to  the 
extent  of  the  priority.  But  under  the  law  of  correlative  rights 
now  established  for  percolating  water  no  one  2  can  have  an  ex- 
clusive right  against  another  overlying  proprietor,  and  no  use 
by  one  overlying  owner  for  his  own  land  is  wrongful  unless  it 
unreasonably  exceeds  the  equality  of  right  among  all;  in  the 
absence  of  such  excess  any  damage  to  the  other  overlying  lands 
is  damnum  absque  injuria.  The  fact  that  one  overlying  proprie- 
tor's use,  or  possibility  of  use  in  the  future,  of  his  land,  is  inter- 
fered with  by  another  overlying  proprietor,  is  not  alone  a  wrong 
to  him;  it  must  be  such  interference  as  is  in  excess  of  the  equal 
right  of  the  overlying  proprietor  complained  of.  Each  must 
submit  to  that  degree  of  inconvenience  and  hardship  in  the  ex- 
ercise of  his  rights,  which  results  from  the  existence  of  like  rights 
in  others. 

This  is  equally  the  rule  under  the  common  law  of  riparian 
rights  upon  streams,3  and  hence,  where  a  stream  and  ground- 
water  are  united  in  nature  into  one  supply,  the  question  between 
well-owners  and  stream  riparian  proprietors  remains  whether 
the  interference  with  stream  or  with  well  is  done  in  the  reason- 
able use  of  his  own  land  by  the  stream  riparian  owner  who 
interferes  (through  the  stream)  with  the  well,  or  by  the  well- 
owner  who  interferes  (through  his  well)  with  the  flow  of  the 
stream.4 

B.     BETWEEN  A  LOCAL  AND  AN  ALIEN  USE. 
(3d  ed.) 

§  1153.  No  Question  of  Reasonableness. — Where,  however, 
the  party  complained  of  is  not  seeking  use  on  and  for  the  bene- 

2  Excepting  grant,  condemnation  or  157  Cal.  256,  107  Pac.  115,  27  L.  R.  A., 
prescription,  and  excepting  the  pueblo  N.  S..  772.    Excepting  the  pueblo  right 
right    of    the    city    of    Los    Angeles.  of  Los  Angeles,  which  is  allowed  to 
Supra,  sees.  68,  1056.  override   the   reasonable  use  of   one's 

3  Supra,  sec.  799  et  seq.  own     land     by     valley     landowners. 

4  Supra,  sees.  1083,  1090.     Hudson  Los  Angeles  v.  Hunter,  156  Cal.  603, 
v.  Dailey,  156  Cal.  617,  105  Pac.  748;  105  Pac.  755. 

Miller  v.  Bay  Cities  etc.  Co.   (1910), 
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fit  of  his  own  land,  but  is  using  the  water  or  selling  it  on  distant 
land  (whether  of  his  own  or  of  other  parties),  there  is  no  ques- 
tion of  sharing  or  proportionate  division.5 

If  actual  present  damage  results  to  complainant  in  the  use  of  his 
land,  he  is  entitled  to  a  prohibitive  injunction  against  all  such 
acts  causing  such  damage.  Such  (with  the  exception,  in  part,  of 
the  Burr  case)  are  all  the  recent  California  cases  elsewhere 
stated,  granting  relief — the  complaining  party  was  actually 
using  the  water  on  his  land  and  suffered  actual  present  dam- 
age.6 In  Katz  v.  Walkinshaw,  all  trees,  vines  and  shrubbery  on 
plaintiff's  land  were  threatened  with  destruction.  In  Miller  v. 
Bay  Cities  W.  Co.  the  destruction  of  an  entire  valley  was  de- 
clared to  be  threatened. 

(3d  ed.) 

§  1154.  Damage  will  not  be  Implied. — But  a  diversion  of  perco- 
lating water  is  not  a  wrong  per  se.  This  was  expressly  held  in 
Burr  v.  Maclay  R.  Co.,  infra.  So  likewise  most  of  the  cases  re- 
fusing relief7  actually  so  held,  and  it  appears  consistently  in  the 
others  as  dictum.  Loss  of  natural  subirrigation,8  as  an  argument 
supporting  the  rule  of  damage  from  diversion  per  se,  as  held  in 
some  cases  under  riparian  rights  on  streams,9  is  here  denied. 
The  Newport  case  dealt  with  it,  the  plaintiff  having  contended 

B  Anaheim   W.    Co.   v.    Fuller,    150  vey  (part  II,  page  274),  in  an  elabo- 

Cal.  335,  88  Pac.  978.     Cf.  Miller  v.  rate  investigation  of  the  movements  of 

Madera  Co.,  155  Cal.  59,  99  Pac.  502,  ground-water,  it  is  said:   "In  another 

22  L.  B.  A.,  N.  S.,  391.     See  supra,  part  of  this  paper  it  was  shown,  from 

sec.  817.  direct    observations,    that    the    with- 

«  For  example,  Katz  v.  Walkinshaw,  drawal  of  a  comparatively  small  amount 

141  Cal.  116,  99  Am.  St.  Rep.  35,  70  of  water  from  a  soil  already  saturated 

Pac.  663,  74  Pac.  766,  64 *L.  R.  A.  236;  is  sufficient  to  produce  a  marked  change 

McClintock  v.  Hudson,  141  Cal.  275,  74  in  the  level  of  the  ground-water,  and 

Pac.  849 ;  Cohen  v.  La  Canada  W.  Co.  hence  to  cause  marked  change  in  the 

(first  appeal),  142  Cal.  437,  76  Pac.  level  of  waters  in  wells,   and   in  the 

47;  Miller  v.  Bay  Cities  W.  Co.  (1910),  height  of  the  ground-water  in  sections 

157  Cal.  256,  107  Pac:  115,  27  L.  R.  A.,  where  crops  depend  on  water  which  is 

N.  S.,  772.  derived  from  the  underflow  by  natural 

T  Newport  v.  Temescal  W.  Co.,  149  subirrigation." 

Cal.  531,  87  Pac.  372,  6  L.  R.  A.,  N.          9  E.    g.,    Heilbron   v.    Last   Chance 

S.,  1098;  Cohen  v.  La  Canada  W.  Co.  Water  Co.,  75  Cal.  117,  7  Am.  St.  Rep. 

(second  appeal),  151  Cal.  680,  91  Pac.  183,  17  Pac.  65,  saying:  "The  flow  of 

584,  11  L.  R.  A.,  N.  S.,  752.    See,  also,  the   water    of    a    stream,    whether    it 

Montecito  W.  Co.  v.  Santa  Barbara,  overflow  the  banks,  or  not,  naturally 

144  Cal.  578,  77  Pac.  1113;  Strang  v.  irrigates  and  moistens  the  ground  to  a 

City  of  New  York,  127  N.  Y.  Supp.  great  and  unknown  extent,  and  thus 

231.  stimulates  vegetation."    See  supra,  sec. 

8  In  the  Nineteenth  Annual  Report  829. 
of  the  United  States  Geological  Sur- 
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that  the  pumping  per  se  damaged  his  land  because  it  dried  up 
the  land  (irrespective  of  depletion  of  wells),  and  deprived  it  of 
the  under-percolation  naturally  subirrigating  it;  but  instead  of 
assuming  this  to  be  true,  it  was  examined  into  in  the  Newport 
case  like  any  other  question  of  fact,  and  found  not  to  exist  to 
any  substantial  degree.  Instead  of  being  assumed  as  a  damage 
per  se,  it  is  here  left  to  actual  proof  as  a  question  of  fact  bearing 
on  the  possibility  of  damage  to  the  land  and  its  use  in  the  future. 
Mere  lowering  of  water  plane  is  not  per  se  a  wrong  (lowering  of  ten 
feet)  .10  Lowering  water  level  fifty  feet  so  as  to  prevent  hand-pump- 
ing is  not  alone  ground  forinjunction  where  the  supply  at  thatdepth 
is  not  diminished,  and  plaintiff  could  readily  install  a  power  pump, 
provided  (a  question  of  fact)  defendant  could  not  reasonably 
accomplish  its  design  by  some  other  practicable  way.11  Lower- 
ing of  twenty-one  feet  is  wrongful  where  it  makes  use  of  existing 
pumps  impossible,  and  threatens  a  permanent  destruction  of  sup- 
ply ; 12  likewise  a  lowering  of  seventy-five  feet  under  similar  cir- 
cumstances.13 Another  case  holds:  "The  effect  of  the  defendant's 
pumping  for  a  period  of  a  little  over  eighteen  months  was  to 
lower  the  permanent  water  level,  as  it  stood  when  the  pumps 
were  idle,  as  much  as  seven  feet.  By  reason  thereof  the  plaintiff 
is  compelled  to  lift  the  water  seven  feet  higher  than  before  the 
defendant  began  its  present  appropriation.  Perhaps,  in  view 
of  the  extreme  necessity  for  water,  and  the  great  benefit  derived 
therefrom,  this  additional  burden  upon  the  plaintiff  may  not  be 
unreasonable."14  In  one  jurisdiction  it  is  provided  by  statute 
that  "any  appropriation  and  diversion  of  subterranean  waters 
which  simply  lower  a  water  level  without  in  fact  exhausting  or 
seriously  diminishing  the  actual  and  needful  supply  of  any  prior 
appropriator  for  domestic  or  other  beneficial  uses  shall  not  be 
considered  an  unlawful  appropriation  or  diversion  thereof."15 
In  a  late  New  York  case  where  plaintiffs  showed  lowering  of 
water  plane  and  loss  in  annual  crop  yield,  it  appeared  that  the 
lowering  was  not  detrimental  and  that  the  crop  loss  was  due 

10  Newport  v.  Temescal  W.  Co.,  149          13  Willis  v.  City  of  Perry,  92  Iowa, 
Cal.  531,  87  Pac.  1072,  6  L.  R.  A.,  N.  297,  60  N.  W.  728,  26  L.  R.  A.  124. 
S.,  1098.  14  Burr  v.  Maclay  R.  Co.,  154  Cal. 

11  Erickson   v.    Crookston   etc.   Co.,  428.  98  Pac.  260. 

105  Minn.  182.  117  N.  W.  435,  17  L.  15  Kansas    Gen.    Stats.    1901,    sec. 

R.  A.,  N.  S.,  650.  3631.     See  amendments  thereof,  infra, 

12  Burr  v.  Maclay  R.  Co.,  154  Cal.  sec.  1436. 
428,  98  Pac.  260. 
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to  other  causes  than  defendant's  pumping,  and  injunction  was 
refused  upon  the  express  ground  that  plaintiff  showed  no  dete- 
rioration of  his  land  of  which  the  defendant  city  could  be  said 
to  be  the  cause.10 

Nor  is  mere  diminution  of  pressure  per  se  wrongful.17 
Nor  is  a  taking  wrongful  where  there  is  shown  to  be  no  geo- 
logical subterranean  connection  between  the  pumping  or  other 
works,  and  plaintiff's  land.18 

(3d  ed.) 

§  1155.  Prospective  Damage  to  the  Local  Land. — To  entitle 
the  complaining  party  to  relief  against  the  distant  use  while  not 
himself  using  the  water  on  his  land,  and  hence  suffering  no  pres- 
ent damage,  it  must  actually  appear  that  the  impairment  of  water 
supply  by  diversion  for  distant  use  will  interfere  with  the  use 
of  the  water  by  complainant  on  his  land  in  the  future,  or  will 
deteriorate  the  value  and  adaptability  to  full  use  of  his  land,  or 
that  a  taking  for  distant  use  will  interfere  with  his  enjoyment 
of  his  rights  in  a  watercourse. 

Where  such  possible  damage,  though  only  prospective,  appears, 
it  is  wrongful.  The  complainant's  right  to  a  full  supply  is  para- 
mount to  any  distant  use  that  would  prevent  it,  to  the  extent  of 
such  prevention,  though  the  distant  use  be  prior  in  time.  No 
"appropriation"  for  distant  use  will  be  permitted  to  defeat  the 
use  of  one 's  own  land  at  any  time,  present  or  future,  though  now 
in  nonuse.  In  Burr  v.  Maclay  B.  Co. 19  it  was  held  to  be  the 
right  of  plaintiff  to  have  the  supply  protected  for  future  use 
upon  the  portion  of  his  lands  not  hitherto  supplied  with  water, 
the  court  saying  (per  Mr.  Justice  Shaw) :  "The  reasonable  rule 
here  would  be  to  hold  that  the  defendant's  appropriation  for  dis- 
tant lands  is  subject  to  the  reasonable  use  of  the  water  on  lands 
overlying  the  supply,  particularly  in  the  hands  of  persons  who 
have  acquired  it  because  of  these  natural  advantages,  and  we 

19  Strang  v.  City  of  New  York,  127  157  Cal.  256,  107  Pac.  115,  27  L.  E. 

N.    Y.   Supp.    231.     The   taking   was  A-»  N-  s->  772- 

twenty-five  per  cent  of  the  annual  rain-  18  Newport  v.  Temescal  W.  Co.,  149 

fall.  Cal.  531,  87  Pac.  372,  6  L.  R.  A.,  N. 

17  -\T«r,<     .*.  TV.   r-«    -   -p^iio^/to  n*       S.,  1098;  Cohen  v.  La  Canada  W.  Co., 
n  Mentone  Irr.  Co.  T.  Redlands  Co.      151  Cal  '6go  91  pac  5g4   n  L  R  A 

(1909),  155  Cal.  323,  100  Pac.  1082,      N.  8.,  752.    See  Los  Angeles  v.  Hunter, 
23  L.   R.    A.,   N.   S.,   382.     But   see      156  Cal.  603,  105  Pac.  755,  dittwn. 
Miller  v.  Bay  Cities  W.  Co.   (1910),         i»  154  CaL  428,  98  Pac.  260. 
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therefore  hold  this  to  be  the  law  of  the  case  with  respect  to  the 
lands  upon  which  no  water  has  been  used  by  the  plaintiff."20 


(3d  ed.) 

§  1156.  Declaratory  Decree. — But  the  form  of  relief  to  pro- 
tect such  purely  future  use  on  his  own  land  will  not  be  a  pro- 
hibitive injunction,  but  a  declaratory  decree  only.  This  was 
decided  in  Burr  v.  Maclay  R.  Co.21  The  court  said:  "If  the 
adjoining  overlying  owner  does  not  use  the  water,  the  appropri- 
ator  may  take  all  the  regular  supply  to  distant  land  until  such 
landowner  is  prepared  to  use  it  and  begins  to  do  so."  And  as  to 
such  use  the  decree  was  made  in  the  form  given  in  the  note.22 
In  Katz  v.  Walkinshaw,23  Mr.  Justice  Shaw  had  said:  "If  a 
party  makes  no  use  of  the  water  on  his  own  land  or  elsewhere, 
he  should  not  be  allowed  to  enjoin  its  use  by  another  who  draws 
it  out  or  intercepts  it,  or  to  whom  it  may  go  by  percolation,  al- 
though, perhaps,  he  may  have  a  right  to  a  decree  settling  his  right 
to  use  it  when  necessary  on  his  land,  if  a  proper  case  is  made." 


20  See,   also,   Barclay   v.   Abraham, 
121  Iowa,  619,  100  Am.  St.  Rep.  365, 
96  N.  W.  1080,  64  L.  R.  A.  255. 

21  154  Cal.  428,  98  Pac.  260. 

22  "Provided,   however,   that   in   no 
event  shall  the  defendant  be  allowed 
to  take  of  the  waters  in  the  strata 
pierced  by  its  wells  a  quantity  greater 
than  is  supplied  thereto  from  the  aver- 
age annual  rainfall  upon  the  watershed 
contributing    thereto    or    from    other 
sources;    nor    shall   it    be    allowed    to 
take  therefrom  a  quantity  that  will  re- 
duce the  water  level  in  plaintiff's  wells, 
during  the  periods  when  the  plaintiff 
is    herein    given    the    right    to    pump 
therefrom,  to  such  an  extent  that  the 
plaintiff,  with  pumps  operating  at  the 
depth  of  his  present  pumps  and  with 
equal  capacity,  will  be  unable  to  ob- 
tain therefrom  enough  water  to  prop- 
erly irrigate  his  said  block  191  during 
such  period,  not  exceeding  the  quantity 
hereinbefore  stated. 

"It  is  further  adjudged  and  declared 
that  the  plaintiff,  as  the  owner  of  said 
blocks  153  and  190,  has  the  right  to 
take  and  use  of  the  said  waters  under- 
lying said  blocks,  respectively,  a  suffi- 
cient quantity  for  irrigation  and  other 
uses  thereon,  or  his  due  share,  in  case 


there  is  not  enough  for  all  equally  en- 
titled therefrom,  at  such  reasonable 
times  as  it  may  be  necessary  and  con- 
venient to  do  so,  and  that  such  right  is 
parcel  of  said  lands;  that  he  may  take 
such  water  through  and  by  means  of 
wells  situated  thereon,  and  that  he 
must,  when  he  desires  to  use  the  same, 
give  the  defendant  ten  days'  notice  of 
the  time  or  times  which  he  will  begin 
such  use,  and  the  defendant  must  there- 
upon at  such  times  cease  pumping  its 
wells  for  a  sufficient  time  to  allow 
plaintiff  to  obtain  enough  water  for 
one  irrigation  of  so  much  of  the  par- 
ticular block  as  may  then  require  irri- 
gation ;  that  the  continued  pumping  of 
said  water  by  said  defendant,  as  herein 
permitted,  shall  not  be  deemed  adverse 
to  the  rights  of  plaintiff  herein  de- 
clared, whether  such  rights  are  or  are 
not  used  by  plaintiff,  and  that  defend- 
ant be  forever  enjoined  from  asserting 
or  claiming  rights  in  such  water  para- 
mount to  those  of  plaintiff  herein  de- 
clared. As  thus  modified,  the  judg- 
ment shall  stand  affirmed." 

23  141  Cal.  116,  99  Am.  St.  Rep.  35, 
70  Pac.  633,  74  Pac.  766.  64  L.  B.  A. 
236. 
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This  is  in  effect  a  decree  in  personam,  quieting  title  to  plain- 
tiff's right  of  future  use,  but  allowing  defendant's  distant  use 
until  plaintiff  himself  seeks  to  use  the  water.  It  was  held  that 
nonuse  does  not  bar  the  right,  but  only  the  injunction,  and  an 
overlying  landowner,  though  not  using  the  percolating  water, 
may  invoke  the  aid  of  a  court  of  equity  to  declare  his  right  of 
local  use  against  a  taking  for  distant  use.  He  will  get  a  declara- 
tory decree,  though  not  an  injunction.  A  similar  tendency  in 
the  common  law  of  riparian  rigb+s  has  been  elsewhere  noted.24 

(3d  ed.) 

§  1157.-  Distant  Use  of  Surplus. — Where  the  distant  use  will 
not  interfere  with  any  use  by  plaintiff  of  his  land,  even  in  the 
future,  nor  in  any  way  impair  its  value,  then  the  distant  use  does 
him  no  wrong,  and  is  not  actionable  by  him. 

In  Cohen  v.  La  Canada  "Water  Co.25  the  court  said:  "Where, 
however,  there  can  be  no  injury  worked  to  such  adjoining  owners 
by  the  taking  and  use  elsewhere  of  such  waters,  no  limitations 
should  be  placed  upon  the  right  of  one  developing  them  as  to  their 
use."  And  so  injunctions  are  denied  in  such  cases.1  So  it  is  held 
in  Newport  v.  Temescal  Co.  that  the  owner  of  worthless  land  is 
allowed  no  cause  of  complaint.2 

So  also  as  to  the  owner  of  good  land  who  shows  no  capacity  or 
ability  for  prospective  use  of  the  diverted  surplus;  that  is,  where 
such  possible  damage  appears  but  only  in  part.  The  diversion  for 
distant  use  will  be  wrongful  only  in  part.  Thus  in  Burr  v.  Maclay 
R.  Co.,3  as  to  such  of  plaintiff's  land  as  was  actually  using  water, 
the  taking  by  defendant  for  distant  land  was  enjoined  only  for 

24  Supra,  sees.  802,  831.  make  a  case  for  an  injunction  it  was 

25  Second  appeal,  151-  Cal.  680,  91      necessary  for  the  plaintiff  to  show  sub- 
Pac.  584,  11  L.  R.  A.,  N.  8.,  752.  stantial    injury.      She    introduced    no 

1  "If  the  acts  of  the  defendants  do  evidence   of   the   quantity   discharged 

not  damage  the  plaintiff  and  do  not  from   this   well,   resting   it   upon   the 

diminish  the  water  which  would  natu-  testimony  of  the  defendant  that  it  was 

rally  flow  to  its  place  of  diversion,  it  very  small,  as   the  court   found.     In 

is  immaterial  whether  the  pipe-line  di-  support  of  the  finding  and  judgment 

version  was  made  before  or  after  the  we  will  presume  that  the  quantity  was 

inception  of  the  plaintiff's  appropria-  negligible  and  the  injury  to  the  plain- 

tion."     Mentone  Irr.  Co.  v.  Redlands  tiff  therefrom  too  slight  to  justify  an 

Irr.-Co.  (1909),  155  Cal.  323,  100  Pac.  injunction."     Hudson  v.   Dailey,    156 

1082,   22   L.   R.   A.,   N.   S.,  382.     In  Cal.  617,  105  Pac.  748. 

another  case:  "Another  well  was  bored  -  Newport  v.  Temescal  W.  Co.,  149 

by    him    within    the    five-year    period.  Cal.  531,  87  Pac.  372,  6  L.  R.  A.,  N. 

The  court  finds  that  the  water  flowing  S.,  1098. 

from  it  was  very  small.     In  order  to  »  154  Cal.  428,  98  Pac.  260. 
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six  days  out  of  each  month,  because  only  to  that  extent  could  it 
damage  plaintiff  in  the  use  of  his  land  now  or  in  the  future,  it 
being  already  under  full  cultivation,  and  there  being  a  surplus 
over  the  fullest  possibilities  of  his  land.  In  this  case,  in  consider- 
ing what  would  constitute  such  a  surplus,  a  lowering  of  water 
level  from  nine  feet  below  the  surface  to  thirty  feet,  a  total  of 
twenty-one  feet,  making  the  use  of  existing  pumps  impossible,  was 
held  improper.4 

The  court  said  in  the  Burr  case :  "Nor  shall  it  be  allowed  to  take 
therefrom  a  quantity  that  will  reduce  the  water  level  in  plaintiff's 
wells,  during  the  periods  when  the  plaintiff  is  herein  given  the 
right  to  pump  therefrom,  to  such  an  extent  that  the  plaintiff, 
with  pumps  operating  at  the  depth  of  his  present  pumps,  and 
with  equal  capacity,  will  be  unable  to  obtain  therefrom  enough 
water  to  properly  irrigate  his  said  block  191,"  and  in  general 
terms  it  was  held  that  "in  no  event  shall  the  defendant  be 
allowed  to  take  of  the  waters  in  the  strata  pierced  by  its  wells 
a  quantity  greater  than  is  supplied  thereto  from  the  average  an- 
nual rainfall  upon  the  watershed  contributing  thereto,  and  from 
other  sources,"  and  "if  the  quantity  taken  therefrom  exceeds  the 
average  annual  amount  contributed  thereto,  the  underground  store 
will  be  gradually  depleted  and  eventually  exhausted.  This  should 
not  be  permitted";  and  that  it  should  be  the  ultimate  desire  to 
limit  the  collective  amounts  taken  by  all  consumers  in  the  region 
(whether  parties  to  this  suit  or  not)  "to  a  quantity,  as  near  as 
may  be,  equal  to  the  average  constant  supply  from  the  rainfall." 

It  is  emphatically  held  in  Miller  v.  Bay  Cities  Co.5  that  the  dis- 
tant alien  taker  has  the  burden  of  proving  all  these  things ;  and  this 
must  necessarily  be  so,  for  otherwise  the  small  farmer  would  be 
helpless  (the  difficulties  of  conducting  the  necessary  geological 
and  engineering  campaign  to  get  the  above  evidence,  and  the  ex- 
pense of  it,  would,  if  put  upon  the  plaintiff,  eat  up  most  small 
farms  before  the  case  could  get  to  trial). 

4  See,  also,  Willis  v.  City  of  Perry,  feet  so  as  to  prevent  hand-pumping  is 

92  Iowa,  297,  60  N.  W.  728,  26  L.  R.  not  alone  ground  for  injunction;  New- 

A.  124,  holding  wrongful  a  lowering  of  port  v.  Temescal  W.  Co.,  149  Cal.  531, 

water  plane  seventy-five  feet  so  as  to  87  Pac.  1072,  6  L.  R.  A.,  N.  S.,  1098 

make  the  water  inaccessible  at  any  ex-  (lowering  of  ten  feet  not  alone  wrong- 

pense  that  would  be  reasonable  under  ful). 

the  circumstances  presented;  Erickson  5  157  Cal.  256,  107  Pac.  115,  27  L. 

v.  Crookston  etc.  Co.,  105  Minn.  182,  R.  A.,  X.  S.,  772.     Accord,  Perry  v. 

117  N.  W.  435.  17  L.  R.  A.,  N.  S.,  650,  Calkins  (Cal.),  113  Pac.  136. 
holding  that  lowering  water  level  fifty 
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§  1158.  Same — Not  an  Absolute  "Appropriation." — The  tak- 
ing for  the  remaining  days  which  was  allowed  in  the  Burr  case 
was  there  called  an  "appropriation  of  a  surplus."  However,  it 
would  seem  a  negative  matter  rather  than  a  positive  rig  Jit,  merely 
deciding  that  this  plaintiff  was  not  in  a  position  to  be  damaged 
by  it.  It  was  only  a  matter  between  these  two  parties,  and  should 
a  number  of  neighbors  join  in  bringing  suit  under  the  same  condi- 
tions as  this  plaintiff,  and  join  all  takers  as  parties  to  the  suit,  it 
would  seem  that  the  distant  user  would  be  further  restricted  in 
the  favor  of  these  other  landowners  also,  until  finally  no  surplus 
would  remain.  The  distant  taking  is  defeasible  at  the  suit  of 
some  other  landowner  situated  more  adversely  to  it,  or  at  the  suit 
of  a  sufficient  number  of  landowners  joining  against  it,  and  hence 
not  a  positive  right.  To  be  an  "appropriation,"  as  that  term  is 
used  in  the  law  of  streams,  it  would  have  to  be  a  freehold  water- 
right,  good  against  the  world,  such  as,  upon  streams  in  California, 
can  only  be  acquired  upon  public  lands,  and  such  as  the  distant 
diversion  in  the  present  matter  does  not  appear  to  be.6 

(3d  ed.) 

§  1159.  Distant  Use  by  Both  Parties. — Where  neither  party 
seeks  use  on  his  own  land,  but  both  for  distant  lands,  a  question 
is  raised  already  considered  at  length  in  another  connection.7  The 
taking  by  both  is  defeasible  at  suit  of  an  injured  overlying  land- 
owner or  by  a  later  use  by  him  on  his  own  land  (or  by  suit  or  use 
by  a  sufficient  number  of  overlying  landowners),  and  hence  is  not 
an  indefeasible  "appropriation"  in  the  general  sense  of  that  word 
denoting  a  permanent  freehold  estate. 

As  to  the  two  distant  takers  between  themselves  alone,  however 
(and  until  some  or  sufficient  overlying  landowners  present  oppo- 
sition), there  are  two  possible  solutions  of  any  controversy.  One 
is  that  the  first  taker  shall,  as  between  the  two,  be  protected.  This 
is  the  view  of  Mr.  Justice  Shaw.8  The  other  possible  view  is  that 

•  See  supra,  sec.  831,  where  the  same  Pac.  663,  74  Pac.  766,  64  L.  B.  A.  236: 

point  is  discussed  under  the  law   of  "The    principles    which,    before    the 

riparian  rights.    See,  also,  supra,  sees.  adoption  of  the  Civil  Code,  were  ap- 

246,  626  et  seq.,  regarding  appropria-  plied    to    protect    appropriations    and 

tions  of  streams  flowing  over  privata  possessory    rights    in    visible    streams, 

land.  will,  in  general,  be  found  applicable  to 

f  See  supra,  sec.  834.  such     appropriates     of     percolating 

8  Saying   in    Katz   v.    Walkinshaw,  waters,   either   for   public   or   private 

141  Cal.  11G,  99  Am.  St.  Rep.  35,  70  u*e,  on  distant  lands,  and  will  suffice 


1084  (3d  ed.)  Pt.  V.    UNDERGROUND  WATER.  §  1159 

neither  may  waste  the  water,9  bv.t  that  otherwise  they  be  left  to  the 
law  of  damnum  absque  injuria.  "Which  will  be  the  rule  has  not, 
however,  been  decided,  for  in  the  nearest  case  to  such  a  situation 
upon  its  facts  (Montecito  W.  Co.  v.  Santa  Barbara),10  Mr.  Justice 
Henshaw  said :  ' '  First,  it  should  be  noted  as  applicable  to  all  these 
appeals  that  this  case  is  radically  different  from  that  of  Katz  v. 
"Walkinshaw.  Here  no  question  arises  as  to  the  use  or  the  right  of 
use,  or  the  apportionment  of  seepage  or  percolating  waters  by  and 

between  the  owners  of  the  overlying  lands Each  one  of  the 

parties  to  this  action  is  carrying  the  water  to  alien  soil,"  etc. 
And  he  further  said  that  such  a  case  is  not  within  the  principle 
of  nor  covered  by  Katz  v.  "Walkinshaw,  which  concerned  only 
the  use  of  one's  own  land. 

The  question  is  not  one  of  great  practical  importance,  since  no 
case  (except,  casually,  the  Montecito  case)  has  yet  actually  in- 
volved it  as  to  percolating  water,  and  it  is  equally  an  unusual  point 
(aside  from  public  land)  under  the  law  of  riparian  rights  on 
streams.11 

for  their  protection  as  against  other  Am.  St.  Rep.  541,  93  N.  W.  907,  60 

appropriators.      Such   rights   are   usu-  L.    R.    A.    875;    Merrick    W.    Co.    v. 

fructuary  only,  and  the  first  taker  who  Brooklyn,  32  App.  Div.  454,  53  N.  Y. 

with  diligence  puts  the  water  in  use  Supp.  10. 

will  have  the  better  right."  10  144  Cal.  578,  77  Pac.  1113. 

9  See  Pence  v.  Carney,  58  W.  Va.  n  Suirra,  sec.  246,  appropriation  on 

296,  112  Am.  St.  Rep.  963,  52  S.  E.  private  land;  and  sec.  834,  nonriparian 

702,  6  L.  R.  A.,  N.  S.,  266;  Stillwater  use  by  both  parties. 
W.   Co.  v.  Farmer,  89   Minn.   58,  99 

§§  1160-1168.     (Blank  numbers.) 
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CHAPTER  48. 

LOSS   OF   EIGHT,   PROCEDURE,    AND   MISCELLANEOUS 

MATTERS. 
§  1169.     Nonuse. 
§  1170.     Prescription. 
§  1171.    Public  use  estoppel. 
S  1172.     Contracts  concerning  underground  water. 
§  1173.     Evidence,  decrees,  etc. 
§  1174.     Conclusion. 
|  1175.     Same. 
§§  1176-1182.     (Blank  numbers.) 

(3d  ed.) 

§  1169.  Nonuse. — It  is  definitely  settled  by  Hudson  v.  Dailey l 
that  nonuse  does  not  bar  a  landowner's  right  to  percolating  water, 
and  by  Burr  v.  Maclay  R.  Co.  2  that  it  only  affects  his  remedy. 
He  will,  during  nonuse,  be  entitled  only  to  a  declaratory  decree 
(and  not  to  a  prohibitive  injunction)  against  distant  use  (or  ex- 
cessive local  use)  by  another;  but  his  right  remains  to  begin  his 
use  on  his  own  land  whenever  he  will,  without  being  subordinated 
to  any  other  person  on  the  ground  that  such  other  person  used  the 
water  first. 

(3d  ed.) 

§  1170.  Prescription. — Prescriptive  rights  to  ground-water 
could  not  be  obtained  under  the  old  rule.3  It  has  been  decided 
that  a  prescriptive  right  may  be  acquired  under  the  new  rule.4  In 
Hudson  v.  Dailey,  the  defendant  Currier  had  diverted  the  water 
of  a  creek  continuously  and  adversely  to  the  plaintiff,  under  claim 
of  right,  and  used  it  on  his  land  for  many  years  before  the  suit 
was  begun,  by  means  of  a  dam  and  ditch.  The  flow  of  the  creek 
decreased,  and  being  unable  to  obtain  therefrom  the  waters  he 
needed,  he  put  down  seven  wells  in  the  bed  of  the  creek,  from  three 

1  156    Cal.  617,  105  Pac.  748.  *  Hudson  v.  Dailey,   156  Cal.  617, 

•>  i*Ar>oi   ^oo  oo  i>.»   o«n  105    Pac-    748-      See,    also,    Katz    v. 

2  154  Cal.  428,  98  Pac.  260.  Walkinshaw,  141  Cal.  116,  99  Am.  St. 

3  Hanson  v.  McCue,  42  Cal.  303,  10  Kep.  35,  70  Pac.  663,  74  Pac.  766,  64 
Am.  Rep.  299;  Chasemore  v.  Richards  L.  R.  A.  236.  dictum;  Burr  v.  Maclay 
(1859),   7  H.  L.   Caa.  387,  11   Eng.  etc.  R.  Co.,  154  Cal.  277,  98  Pac.  260, 
Reprint,  140.  dictum. 
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of  which  he  obtained  water  equal  to  the  quantity  to  which  he  had 
previously  obtained  the  right  by  such  adverse  use.  These  wells 
were  sunk  more  than  five  years  before  the  action  was  begun.  The 
evidence  showed  that  the  plaintiff  knew  of  such  use  and  knew  that 
the  flow  in  the  creek  immediately  decreased.  By  reasonable  in- 
quiry she  could  have  ascertained  that  the  decrease  was  caused  by 
the  wells.  Under  these  circumstances  the  action  was  held  barred. 
The  court  said:  "There  is  no  foundation  for  the  proposition  that 
the  statute  of  limitations  would  not  begin  to  run  in  favor  of  Cur- 
rier, with  respect  to  his  right  to  maintain  wells,  until  the  extraction 
of  water  by  his  wells  had  begun  to  diminish  the  flow  at  the  plain- 
tiff's dam.  The  evidence  shows  that  the  effect  was  perceptible  at 
the  dam  immediately  and  that  the  plaintiff  had  knowledge  of  the 
flow  from  the  wells  and  the  use  thereof  by  Currier  from  the  begin- 
ning. This  was  sufficient  to  charge  her  with  notice  that  the  tend- 
ency of  the  diversion  of  the  flow  at  those  wells  would  be  to  re- 
duce the  amount  in  the  stream  below  and  to  start  the  statute  of 
limitations  running."6 

Lower  use  on  a  stream  is  not  adverse  to  the  right  of  a  land- 
owner (in  the  upper  part  of  the  valley)  to  the  reasonable  use,  on 
his  own  land,  of  percolations,  though  immediately  tributary  to  the 
stream;  for  the  rule  in  that  respect  is  not  different  from  the  rule 
of  riparian  rights.8 

(3d  ed.) 

§  1171.  Public  Use  Estoppel. — Upon  a  principle  based  partly 
upon  equitable  rules,  called  "estoppel"  (though  seemingly  more 
properly  a  combination  of  laches  and  the  balance  of  convenience 
in  favor  of  the  public  as  defenses  to  injunctions  in  equity),  an  in- 
junction will  be  refused  against  a  public  service  company  having 
the  power  of  eminent  domain,  where  the  water  has  been  taken  by 
the  company  to  supply  a  community  dependent  upon  it,  and  the 
plaintiff  stood  by  while  this  was  being  accomplished,  having  cause 
to  believe  that  it  would  affect  his  own  supply.7  In  so  far  as  the 

5  Hudson  v.  Dailey,  156  Cal.  617,  372,  6  L.  R.  A.,  N.  S.,  1098;  Miller  v. 

105  Pac.  748.  Madera  Co.,  155  Cal.  59,  99  Pac.  502, 

«  Hudson  v.  Dailey,  156  Cal.  617,  22  L.  R.  A.,  N.  S.,  391 ;  Miller  v.  Bay 

105  Pac.  748.  See  supra,  sees.  861,  Cities  W.  Co.,  157  Cal.  256,  107  Pac. 

863,  riparian  rights.  115,  27  L.  R.  A.,  N.  S.,  772 ;  Barton 

7  Katz  v.  Walkinshaw,  141  Cal.  116,  v.  Riverside  W.  Co.,  155  Cal.  509,  101 

99  Am.  St.  Rep.  35,  70  Pac.  663,  74  Pac.  790,  23  L.  R.  A.,  N.  S.,  317; 

Pac.  766.  64  L.  R.  A.  236 ;  Newport  v.  Crescent  Canal  Co.  v.  Montgomery,  143 

Temescal  W.  Co.,  149  Cal.  531,  87  Pac.  Cal.  252,  76  Pac.  1032,  65  L.  R.  A.  943. 
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rule  only  bars  the  injunction,  but  leaves  the  action  at  law  for  dam- 
ages, it  does  not  seem  an  estoppel  (which  would  bar  a  right),8  but 
rests  upon  equitable  defenses  to  injunction  only;  in  which  connec- 
tion it  has  been  considered  in  chief  in  another  place.9 

The  case  now  establishing  the  rule  for  percolating  waters  is  Bar- 
ton v.  Riverside  W.  Co.10  In  this  case  the  Riverside  Water  Com- 
pany is,  and  for  many  years  has  been,  engaged  in  the  public  service 
of  distributing  water  to  the  community  of  Riverside  for  irrigation 
and  other  purposes.  Originally  the  water  was  all  taken  from 
Warm  Creek,  a  stream  rising  by  reason  of  hydraulic  pressure  in 
the  ground-water  of  the  underlying  strata.  Prolonged  drought 
and  additional  diversions  by  others  caused  the  creek  to  decrease. 
Continuing  in  the  words  of  the  court: 

"This  decrease  made  it  necessary  for  the  Riverside  Water  Com- 
pany, in  order  to  supply  those  dependent  upon  it,  to  find  means  of 
obtaining  more  water.  For  that  purpose  and  soon  after  the  de- 
crease became  apparent,  it  began  putting  down  artesian  wells  in 
the  basin,  and  it  has  ever  since  continued  to  do  so  as  its  needs  re- 
quired, not  with  the  intent  to  increase  its  diversion  from  the  basin, 
but  to  keep  it  up  to  the  original  quantity.  The  evidence  shows  that 
this  new  method  of  securing  the  water  was  in  use  at  least  as  far 
back  as  the  year  1895.  In  1899  and  1900,  owing  to  the  excessive 
drought  aforesaid  and  additional  diversions  by  others,  additional 
wells  were  bored  by  this  company,  and  it  is  these  wells  against  which 
the  chief  complaint  is  made,  as  against  this  defendant.  The  wells 
are  deep  and  the  expense  of  boring  them  must  have  been  consider- 
able. There  was  an  absolute  necessity  for  more  water  to  serve  the 
public  use.  The  fact  that  the  wells  were  being  bored  and  that  the 
water  obtained  thereby  was  taken  to  Riverside  to  supply  the  pre- 
vious use  was  notorious.  The  fact  that  these  diversions  would  de- 
crease the  common  supply  of  all  the  plaintiffs  was  obvious  and 
must  have  been  known  to  each  of  them.  The  complaint  alleges 
that  the  diversions  of  all  the  defendants  by  means  of  wells  had  been 
going  on  continuously  for  at  least  two  years  before  the  action  was 
begun.  The  complaint  was  filed  on  June  4,  1904.  It  is  not  seri- 
ously claimed  that  any  of  the  plaintiffs  were  ignorant  of  these  facts. 
Most  of  them,  as  witnesses,  testified  to  knowledge  thereof,  many 
of  them  declaring  that  the  wells  of  this  company,  bored  in  the 

8  Supra,  sec.  593  et  seq.  10  (1909)    155   Cal.   509,    101   Pac. 

9  Supra,  sees.  616,  651.  790,  23  L.  B.  A.,  N.  S.,  317. 
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years  1899  and  1900,  immediately  affected  their  own  wells.  No  ob- 
jection or  protest  against  the  boring  of  these  wells  by  the  River- 
side "Water  Company  was  ever  made  by  any  of  the  plaintiffs.  The 
first  hint  of  any  claim  that  these  diversions  were  made  without 
right  on  the  part  of  the  respective  defendants  was  manifested  by 
the  beginning  of  this  action.  So  far  as  this  company  is  concerned, 
the  case  comes  within  the  rule  established  in  Fresno  etc.  Co.  v.  South- 
ern Pacific  Co.,11  and  followed  in  Southern  C.  R.  Co.  v.  Slauson  12 
and  Crescent  Canal  Co.  v.  Montgomery.13  This  rule,  briefly  stated, 
is  that  where  one  whose  property  is  taken  for  a  public  use  has  stood 
by  without  objection,  knowing  that  it  was  so  taken  and  applied, 
and  has  allowed  the  public  use  to  be  instituted  and  carried  on  at 
great  expense,  and  has  permitted  the  people  benefited  thereby  to 
adapt  themselves  to  the  new  conditions  and  avail  themselves  of  the 
conveniences  thereby  afforded,  he  cannot  thereafter  maintain  an 
action  to  enjoin  the  continuance  of  such  public  use  or  to  recover 
possession  of  the  property  so  taken,  but  will  be  relegated  to  an 
action  for  damages.  The  rule  was  mentioned  in  Katz  v.  Walkin- 
shaw-,14  a  case  involving  the  waters  of  this  basin,  where  the  court, 
evidently  referring  to  cases  such  as  that  here  presented  and  avow- 
edly intending  to  suggest  a  rule  of  decision  in  such  cases,  said: 
'Where  the  complainant  has  stood  by  while  the  development  was 
made  for  public  use,  and  has  suffered  it  to  proceed  at  large  ex- 
pense to  successful  operation,  having  reasonable  cause  to  believe 
it  would  affect  his  own  water  supply,  the  injunction  should  be 
refused.'  ....  Plaintiffs  knew  of  these  diversions  of  water  from 
the  basin  and  either  knew,  or  had  good  cause  to  believe,  that  the 
water  was  being  taken  from  their  own  source  of  supply  and  that 
such  taking  tended  to  exhaust  the  supply,  that  it  was  carried  away 
for  use  outside  the  basin  in  a  community  depending  thereon  and 
which,  we  may  presume,  had  settled  and  established  itself  there 
in  reliance  upon  the  continuance  of  that  supply,13  that  great  ex- 
pense in  the  meantime  had  been  incurred  in  maintaining  the  sup- 
ply and  the  works  necessary  for  its  distribution,  and  that,  so 
knowing,  they  stood  by  for  at  least  nine  years  after  the  well  boring 
had  begun,  and,  by  their  own  admission,  two  years  after  it  was 

n  135  Cal.  207,  67  Pac.  773.  1*  141  Cal.,  at  136,  99  Am.  St.  Rep. 

12  138   Cal.   342,  94  Am.   St.   R«p.  35,  70  Pac.  663,  74  Pac.  766,  64  L.  R. 
58,  71  Pac.  352.  A.  236. 

13  143  Cal.  252,  76  Pac.  1032,  65  L.  15  Citing  Crescent  C.  Co.  v.  Mont- 
R.  A.  940.  gomery,  supra. 
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completed,  and  uttered  no  word  of  complaint  or  protest.  The  in- 
junction against  this  defendant  was  properly  refused  on  this 
ground." 

In  a  later  case  the  principle  was  also  urged,  but  held  inapplicable 
upon  the  facts,  saying:  "There  can  be  no  question  but  that  the 
plaintiff  brought  this  action  for  an  injunction  to  restrain  this  par- 
ticular diversion  of  the  waters  as  soon  as  it  reasonably  appeared 
that  the  proposed  diversion  by  the  pump  and  appliances  of  appel- 
lants as  installed  and  operated  would  affect  the  supply  of  water 
in  his  artesian  stratum.  So  the  appellants  were  not  entitled  to 
be  secured  in  the  operation  of  their  plant  and  their  diversion  of 
water  by  that  means  on  the  ground  that  the  plaintiff  stood  by  and 
permitted  the  development  of  water  to  be  made  to  successful  opera- 
tion, having  reasonable  cause  to  believe  that  it  would  affect  his 
water  supply. ' ' ie 

(3d  ed.) 

§  1172.  Contracts  Concerning  Underground  Water. — Under 
the  new  rule,  grants  and  contracts  concerning  underground  water 
are  binding  upon  the  parties  thereto  and  their  privies  or  suc- 
cessors in  interest,  whatever  might  be  their  force  against  non- 
contracting  landowners.17  The  rule  in  this  respect  is  the  same 
under  the  old  rule,  at  least  as  to  all  successors  in  interest  having 
notice  of  the  grant.18  How  far  grants  can  have  force  against 
noncontracting  overlying  owners  involves  the  same  question  as 
in  the  law  of  riparian  rights.19 

Contracts  may  be  made  for  "development"  of  underground 
water.  As  this  word  is  used  in  contracts,  development  work  is 
not  merely  the  opening  of  new  channels  for  the  outflow  of  un- 
derground stores  of  water  by  the  propulsion  of  the  forces  of  na- 
ture. While  pumping  is  the  forcible  abstraction  of  these  natural 
stores  by  foreign  and  artificial  work,  the  term  "development" 
as  applied  to  obtaining  a  water  supply  includes  it.  If  the  driv- 
ing of  tunnels  or  making  of  cuts  is  the  development  of  water, 
as  (it  is  held)  it  must  be  conceded  it  is,  there  is  no  good  reason 

16  Miller    v.    Bay    Cities    W.    Co.  him.     As  to  its  force  against  noncon- 

(1910),  157  Cal.  256,  107  Pac.  115,  27  tracting    landowners,    compare   supra, 

L.  R.  A.,  N.  S.,  792   (citing  Katz  v.  sec.  847,  grant  of  riparian  rights. 

Walkinshaw,  supra).  is  Charon  v.  Clark,  50  Wash.   191, 

IT  Burr  v.  Maclay  B.  Co.,  154  Cal.  126  Am.  St.  Rep.  896,  96  Pac.  1040,  17 

428,  98  Pac.  260,  where  a  reservation  L.  R.  A.,  N.  S.,  647;  3  Farnham  on 

of  thirty  inches  by  a  common  grantor  Waters,  sec.  943. 

waa  upheld  against  all  holding  under  ly  Supra,  sec.  847. 
Water  Right* — 69 
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(it  is  held)  why  the  installation  of  a  pump  plant  is  not  equally 
such  "development."20 

A  reservation  in  deeds  to  tracts  of  land  of  "all  artesian  water 
that  may  be  developed  on  said  land  and  not  used  thereon"  does 
not  extend  to  artesian  water  necessary  for  use  on  the  land  from 
which  it  is  obtained,  nor  to  any  water  except  artesian  water, 
and  reserves  no  right  to  enter  the  land  to  develop  artesian  water.21 

(3d  ed.) 

§  1173.  Evidence,  Decrees,  etc. — A  court  of  equity,  acting  tn 
personam,  may  govern  the  future  acts  of  the  parties,  and  mold 
its  decree  to  the  interest  of  justice.  "The  court  unquestionably 
has  power  to  make  reasonable  regulations  for  the  use  of  such 
water  by  the  respective  parties,  fixing  the  times  when  each  may 
take  it  and  the  quantity  to  be  taken,  provided  they  be  adequate 
to  protect  the  person  having  the  paramount  right  in  the  sub- 
stantial enjoyment  of  that  right,  and  to  prevent -its  ultimate  de- 
struction."22 

Whether  several  landowners  can  join  as  plaintiffs  for  injunc- 
tion was  left  open  in  one  case.23  It  would  seem  that  they  not 
only  can  but  must,  in  order  to  enjoin  the  diversion  to  distant 
land  of  what  would  be  a  surplus  over  the  needs  of  any  one  of 
them,  but  would  not  be  a  surplus  over  the  needs  of  all  collec- 
tively.24 

The  measure  of  damages  has  been  held  to  be  the  loss  in  rental 
vakie  of  the  land  and  not  the  value  of  producible  crops,  though 
the  value  of  crops  is  admissible  in  evidence  of  the  value  of  the 
land.26 

Evidence  or  findings  upon  specific  underground  geological  con- 
ditions are  immaterial,  where  it  clearly  appears  that  the  water 
supply  has  been  affected  by  the  acts  complained  of.1  Jn  a  case 

20  Garvey  W.  Co.  v.  Huntington  etc.          24  See  supra,  sec.  626  et  seq.,  joinder 
Co.  (1908),  154  Cal.  232,  97  Pac.  428.      of  parties.    Also,  sees.  831  and  1158, 
See,  also,  Vineland  Irr.  Dist.  v.  Azusa      "appropriations  of  surplus." 

Irr.  Co.,  126  Cal.  486,  58  Pac.  1057,  46  '&  Reisert   v.   New  York,    69    App. 

L.  R.  A.  820;  Roberts  v.  Crafts,  141  Div.  302,  74  N.  Y.  Supp.  673;  Forbell 

Cal.    243,    74    Pac.    281;    Painter    v.  v.  New  York,  164  N.  Y.  522,  79  Am. 

Pasadena  Co.,  91  Cal.  74,  27  Pac.  539.  St.  Rep.  666,  58  N.  E.  644,  51  L.  R. 

21  Burr  v.  Maclay  R.  Co.,  154  Cal.  A.    695.     See,  also,   Dexter  v.   Provi- 
428,  98  Pac.  260.  dence  etc.  Co.   (Story,  J.),  Fed.  Cas. 

22  Burr  v.  Maclay  R.  Co.,  154  Cal.  No.    3864,    1    Story,    387.     See,    gen- 
428,  98  Pae.  260.    See  supra,  see.  1156,  erally,     supra,     sec.     638,     regarding 
declaratory  decree.  measure  of  damages. 

23  Barton     v.     Riverside     W.     Co.  1  Cohen  r.  La  Canada  W.  Co.,  151 
(19G9),  155  Cal.  509,  101  Pac.  790,  23  Cal.  680,  91  Pac.  584,  11  L.  E.  A.,  N. 
L.  R.  A.,  N.  S.,  331.  S.,  752. 
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where  defendant  contended  that  there  were  two  separate  under- 
ground strata,  it  was  held:  "As  the  findings  also,  in  substance, 
declare  that  the  pumping  of  the  defendants  does,  to  a  material 
extent,  decrease  the  amount  of  water  which  the  plaintiff  is  able 
to  divert  from  the  creek  and  which  she  needs  for  the  irrigation 
of  her  land,  the  finding  as  to  the  lower  strata  is  immaterial.  If 
the  pumping  by  the  defendants  constituted  an  unlawful  diver- 
sion of  water  to  which  plaintiff  was  entitled,  it  would  be  no  de- 
fense that  they  also  took  other  water  from  another  source."2 

If,  underlying  a  valley,  there  is  an  impervious  clay  layer  sepa- 
rating the  lower  gravels  from  the  upper,  a  single  acre  where  this 
clay  blanket  did  not  continuously  exist  would  make  an  opening 
equivalent  to  an  immense  well,  through  which  the  water  would 
pass  from  one  stratum  to  the  other.3 

What  a  subterranean  stream  must  be  in  order  to  bring  it  within 
the  law  of  riparian  rights  is  a  question  of  law.4  Experts  learned 
in  geology  may  give  their  theories  as  to  the  manner  in  which  na- 
ture created  or  developed  a  given  physical  condition,  and  they 
do  not,  in  so  doing,  invade  the  domain  of  the  law.5 

In  an  action  for  apportionment  of  water  between  local  users 
upon  their  own  lands,  pleading  and  evidence  must  show  all  the 
essential  facts  and  circumstances  as  to  what  would  be  reasonable 
for  each.  "There  is  no  attempt  to  present  a  case  of  excessive 
use  by  a  defendant  entitled  to  share  in  a  common  supply,  or  to  ob- 
tain a  decree  apportioning  the  waters  of  the  valley  among  the 
parties.  The  evidence  does  not  supply  the  data  necessary  to  ap- 
portion the  water  to  which  each  party  is  entitled.  If  these  de- 
fendants are  entitled  to  a  reasonable  share  of  this  underground 
water,  the  plaintiff  has  shown  no  case  against  them."6 

A  well  produces  a  "cone  of  depression";  a  gallery  produces  an 
inclined  plane  of  depression.7 

2  Hudson  v.  Dailey,   156  Cal.  617,          *  Los  Angeles  v.  Hunter,  156  Cal. 

105  Pac.  748.  603,  105  Pac.  755. 

T     xv-  5  Los  Angeles  v.  Hunter,  supra. 

8  Hudson  v  Dailey,  supra.     In  this          6  Hud80n8  v    Dail        15'6  £,    61? 

case  and  Los  Angeles  v.  Hunter,  156  ,n,-  p  ?48  s  *unra  SPC  751  et 
<•:.!.  r>03,  105  Pac  755,  and  Miller  v.  8Upra'  sec'  ' 

iCn7iPp   ^i^^pVVs-          'Strang  v.  New  York,  127  N.  Y. 
256,  107  Pac    115,  2.  L.  R.  AN.  S        g          23«  whefe    fa     d   ')ression  wa3 

,72,  the  court  found  against  the  ex-  ^  'en(J  an<J  the  n'orma,  to  be 
istence  of  a  single  unfirm  impervious  d  ^^  thousand  five  hun,]red 

clay  blanket  separating  the  gravels.  the      ^      d      lleri(JB> 
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Some  other  points  of  procedure  in  percolating  water  are  in- 
cluded in  the  general  chapter  upon  procedure  elsewhere;  for  in 
most  cases  only  general  rules  of  procedure  are  involved.8 

(3d  ed.) 

§  1174.  Conclusion. — The  supreme  court  of  the  United  States 
recently  said:9  "Indeed,  the  extent  to  which  seepage  operates 
in  adding  to  the  flow  of  a  stream,  or  in  distributing  water  through 
lands  adjacent  to  those  upon  which  water  is  poured,  is  something 

proof  of  which  must  necessarily  be  almost  impossible The 

underground  movement  of  water  will  always  be  a  problem  of  un- 
certainty." 10 

The  difficulty  was  so  great  in  determining  the  exact  amount  of 
diminution  that  the  trial  court  in  Montecito  etc.  Co.  v.  Santa  Bar- 
bara u  attempted  to  shirk  the  duty  and  to  leave  the  matter  out 
of  its  judgment,  relegating  the  parties  to  future  litigation.  The 
court  must  make  a  specific  finding  of  the  amount  of  diminution 
caused.12  The  difficulty  will  be  specially  great  in  mining  cases,  if 
mining  is  held  no  justification.  When  it  comes  to  showing  specific- 
ally an  underground  connection  causing  the  loss  of  percolating 
water  from  a  well,  it  is  likely  that  we  shall  have  the  same  elaborate 
and  indefinite  discussions  that  have  surrounded  the  mining  suits 
to  protect  extralateral  rights  to  a  vein;  to  show  an  underground 
geological  connection  between  the  ore  in  one's  shaft  and  the  ore 
in  distant  works  of  a  trespasser  has  always  been  a  difficult  under- 
taking. In  one  case  already  the  court  complained  that  the  evi- 
dence was  highly  technical,  and  enough  to  fill  a  volume  of  the 
reports.13  Nevertheless,  in  all  branches  of  the  law  of  waters, 

8  Supra,  sec.  625  et  seq.  Clintock  v.  Hudson,  141  Cal.  275,  74 

»  Kansas  v.  Colorado,  206  U.  S.  46,  Pac.  849;  Cohen  v.  La  Canada  Water 

27  Sup.  Ct.  Rep.  655,  51  L.  Ed.  956,  Co.,   142   Cal.   437,   76   Pac.   47;    Ver- 

Brewer,  J.  dugo  W.  Co.  v.  Verdugo   (1908),  152 

10  "There  will  always  be  great  diffi-  Cal.  655,  93  Pac.  1021;   Pomona  W. 
culty  in  fixing  a  line  beyond  which  the  Co.  v.  San  Antonio  W.  Co.,  152  Cal. 
water  in  the  sands  and  gravels  over  618.  93  Pac.  881. 

which  a  stream  flows,  and  which  sup-  13  Newport  v.  Temescal  etc.  Co.,  149 

ply  or  uphold  the  stream,  ceases  to  be  Cal.  531,  87  Pac.  372,  6  L.  R.  A.,  N. 

a   part  thereof  and  becomes  what  is  S.,   1098.     "The  limits  of  a  judicial 

called  'percolating  water.' "     Mr.  Jus-  opinion,  however,   will   in   many  cases 

tice  Shaw  in  Hudson  v.  Dailey,   156  preclude  a  consideration  in  detail  of 

Cal.  617,  105  Pac.  748.  findings."      Miller   v.    Bay   Cities    W. 

11  144  Cal.  578,  77  Pac.  1113.  Co.,  157  Cal.  256,  107  Pac.  115,  27  L. 

12  Montecito  W.  Co.  v.  Santa  Bar-  R.  A.,  N.  S.,  772. 
bara,  144  Cal.  578,  77  Pac.  1113;  Me- 
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difficulties  arise,  and  the  courts  must  deal  with  them,  however 
great  their  intrinsic  difficulty.14 

The  "cujus  est  solum"  doctrine  was  easily  applied  but  not  al- 
ways just.  The  new  rule  is  to  do  justice,  and  to  take  into  consid- 
eration the  needs  of  all.  It  is  preferable  if  kept  free  from  the 
intricacies  and  complications  which  will  arise  from  over-much 
specialization  of  rules,  or  too  close  an  attempt  to  follow  the  geo- 
logical variations  of  formation  which  will  be  met  with.  For  per- 
colating water  differs  through  facts  of  nature  from  surface  streams. 
Percolating  water  must  always  remain  a  hidden,  invisible,  secret 
thing.  Where  it  is  and  how  it  moves  in  any  given  locality  must 
always  be  more  a  matter  of  inference  than  of  proof,  in  which  con- 
jecture must  exceed  knowledge.  It  is  doubtful  whether  any  very 
specialized  system  of  law,  beyond  the  general  principle  of  reason- 
able use  of  one's  own  land,  can  fit  upon  so  hidden  and  formless  a 
thing.15  In  one  recent  instance  in  Minnesota  a  case  was  tried 
twice,  and  in  sending  it  down  for  still  a  third  trial,  the  supreme 
court  said:  "It  would  seem  that  the  subject  was  still  in  the  ex- 
perimental stage,  and  that  it  may  require  some  time  to  properly 
test  the  capacity  of  the  water  strata  and  demonstrate  to  what  extent 
the  general  supply  and  the  convenience  of  private  well-owners  will 
be  affected  by  the  company's  plans.  During  such  period  it  is 
possible  that  the  differences  of  the  parties  may  be  satisfactorily 
adjusted  by  a  modified  injunctional  order,  as  suggested  by  appel- 
lant. As  the  case  is  presented  upon  this  record,  a  new  trial  is  un- 
avoidable for  the  reasons  stated ;  and,  inasmuch  as  new  or  different 
facts  may  be  then  developed,  any  attempt  at  this  time  to  state  how 
the  law  should  be  applied  upon  a  given  state  of  facts  would  tend 
to  confuse  rather  than  assist."  ie 

n  Butte  etc.  Co.  v.  Vaughn,  11  Cal.  where    the    task    would   be   extremely 

143,  70  Am.  Dec.  769,  4  Morr.  Min.  difficult,  but,  if  the  rule  is  the  only 

Rep.  552;  Bear  River  etc.  Co.  v.  New  just  one — as  we  think  has  been  shown 

York,  8  Cal.  327,  68  Am.  Dec.  325,  4  — the   difficulty  in  its  application   in 

M'>rr.    Min.    Rep.    526.      In    Katz    v.  extreme  cases  is  not  a  sufficient  reason 

Walkinshaw,  Mr.  Justice  Shaw  said:  for  abandoning  it  and  leaving  prop- 

"The  objection  that  this  rule  of  cor-  erty  without  any  protection  from  the 

relative    rights    will    throw    upon    the  law." 

court  a  duty  impossible  of  perform-  15  Cf.  Western  etc.   Co.  v.  Martin 

ance— that  of  apportioning  an  insuffi-  (1909),  110  Md.  554,  73  Atl.  267. 

cient  supply  of  water  among  a  large  16  Erickson    v.    Crookston    etc.    Co., 

number    of   users — is   largely    conjee-  104  Minn.  182,  117  N.  W.  435,  17  L. 

turaL     No  doubt  cases  can  be  imagined  R.  A.,  N.  S.,  650. 
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(3d  ed.) 

§  1175.     Same. — As  a  final  conclusion  upon  the  state  of  the 

California  law  of  percolating  water,  we  have  now  (with  the  ex- 
ception of  rights  by  grant,  condemnation  or  prescription  or  ap- 
propriations of  water  upon  public  land)  one  general  law  for  all 
waters,  whether  they  be  running  or  percolating.  All  waters  of  a 
given  region  are,  if  connected  in  their  natural  presence  and  move- 
ment, a  common  supply  for  all  landowners  in  the  region  who  have 
access  to  it  by  their  natural  situation,  each  having  an  equal  right 
to  make  a  reasonable  use  of  his  own  land  against  all  his  neighbors, 
but  no  exclusive  right  existing  in  any  one  of  them,  nor  any  right 
to  take  the  water  for  use  off  his  own  land  to  the  detriment  of  the 
land  or  water  supply  of  a  neighbor.  Whether  the  water  is  taken 
by  a  well  from  percolations  or  by  a  ditch  from  a  stream  becomes 
immaterial.  Water  is  now  held  by  the  people  in  common  in  Cali- 
fornia in  the  fullest  possible  sense  of  the  word. 

§§  1176-1182.     (Blank  numbers.) 
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ADMINISTRATIVE  SYSTEM,  AND  DETER- 
MINATION OF  RIGHTS,  UNDER  STATE 
WATER  CODES  AND  STATUTES. 
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THE   ADMINISTRATIVE   SYSTEM. 
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§  1184.  Legislation. 
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|  1187.  Intermediate  subdivisions. 
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changes. 

§  1191.  Jurisdiction  of  officers  usually  confined  to  natural  resources. 

§  1192.  Powers  of  water  officials  are  administrative  and  not  judicial. 

§  1193.  Vested  rights  protected. 

§  1194.  Decisions  of  water  -officials  are  not  conclusive  upon  the  courts. 

§  1195.  Duties  of  water  officials. 

§  1196.  Actions  by  and  against  officials. 

§  1197.  Pay  of  water  officials. 
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States  that  have  not  adopted  water  codes. 

§  1199.  Comment  of  United  States  Department  of  Agriculture. 
SS  1200-1205.     (Blank  numbers.) 

(3d  ed.) 

§  1183.  In  addition  to  this  chapter,  reference  should  also 
be  made  to  Part  VII,  dealing  with  the  Distribution  of  Water  by 
public  service  agencies. 

(3d  ed.) 

§  1184.    Legislation. — "Wyoming  legislation   has   developed   a 

system  of  State  water  supervision  and  administration  which  was 

(1095) 
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adopted  in  other  States,  and  now  forms  the  basis  of  the  water  code 
system  in  this  respect.1  For  these  statutory  provisions  reference 
must  be  made  to  the  statutes  in  a  later  part  of  this  book.  In  one 
Wyoming  case  it  is  said:  "In  the  progress  of  our  legislation  in 
respect  to  the  use  of  water  for  irrigation  and  other  beneficial  pur- 
poses, the  significant  feature  of  the  changes  and  additions  from  time 
to  time  has  been  the  principle  of  centralized  public  control  and 
regulation.  One  can  hardly  fail  to  be  impressed  with  the  gradual 
tendency  exhibited  in  the  various  acts  toward  the  greater  effective- 
ness of  public  supervision."2 

The  possibility  of  supervisory  legislation  is  sometimes  questioned 
where  there  are  constitutional  provisions  declaring  waters  the  prop- 
erty of  the  public,  and  that  no  person  shall  be  denied  the  right 
to  appropriate,  following  the  Colorado  constitution.  In  Idaho,  un- 
der such  provision,  the  matter  was  noticed  and  left  open,  saying 
that  the  legislature  must  act  only  "in  such  manner  that  the  right 
to  divert  and  appropriate  waters  will  not  be  denied."3  In  Colo- 
rado this  has  never  been  positively  passed  upon,  but  there  is  strong 
opinion  in  this  State  that  such  provisions  prevent  supervision  in 
the  acquiring  of  appropriations,  or  at  least  prohibit  the  rejection  of 
applications;  and  may  otherwise  restrict  supervision.  Decisions  on 
analogous  provisions  are  given  in  the  note,  seeming  against  this  con- 
tention.4 


1  Supra,  sec.  124. 

2  Farm    Inv.    Co.    v.    Carpenter,    9 
Wyo.   110,   87  Am.  St.  Eep.   918,  61 
Pac.  258,  50  L.  R.  A.  747.    See  Monte- 
zuma  Co.  v.  Smithville  Co.,  218  U.  S. 
371,  31  Sup.  Ct.  Rep.  67,  54  L.  Ed. 
1074.     In  Idaho  it  is  said   (Speer  v. 
Stephenson  (1909),  16  Idaho,  707,  102 
Pac.  365) :  "The  legislature  and  also 
this  court  recognize  the  power  in  the 
legislature."     Likewise   in  Idaho   etc. 
Co.  v.  Stephenson   (1909),  16  Idaho, 
418,  101  Pac.  821,  it  is  said  that  the 
Stat«    intends    to    control    all    public 
waters,  "and  prescribes  very  minutely 
the  steps  that  must  be  taken  in  order 
to  acquire  the  right."     Public  super- 
vision (based  upon  the  law  of  riparian 
rights,    with    a    free    exercise    of   the 
power  of  eminent  domain  such  as,  un- 
der Clark  v.  Xash,  is  now  possible  in 
this  country  also)  is  the  salient  feature 
in  the   Continental  European  law  of 
waters  to-day.    Concerning  the  French 
law  it  has  been  said :   "The  indispensa- 
bility  of  river-guards  must  be  consid- 


ered as  having  been  completely  demon- 
strated by  experience.  The  practice 
of  riparian  owners  and  manufacturers 
making  encroachments  on  the  channels 
of  watercourses  has,  in  every  instance, 
developed  where  there  has  been  no  in- 
spection, or  where  the  agents  had  too 
extended  beats  and  could  not  attend 
properly  to  their  duties.  But  where 
guards  have  been  in  almost  daily  com- 
munication with  the  users  of  the  water- 
courses, regulations  have  been  observed 
and  infringements  prevented.  An  in- 
fringement taken  at  the  commence- 
ment is  gerierally  discontinued  on  re- 
ceiving a  friendly  notice,  while  suits 
entered  afterward  are  often  uncertain 
in  their  results."  De  Buffon  on  Agri- 
culture (French),  vol.  II,  p.  134. 

3  Speer   v.    Stephenson    (1909),    16 
Idaho,  707,  102  Pac.  365. 

4  Power  to  authorize  irrigation  cor- 
porations organized  under  New  Mexico 
act  of  February  24,  1887,  to  take  and 
divert  surplus  public  waters  over  and 
above  the  needs  of  prior  appropriators, 
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Concerning  the  general  effect  of  this  legislation  it  has  been  usu- 
ally attributed  to  the  police  power  of  the  State. 

(3d  ed.) 

§  1185.  Same. — All  waters  are,  in  States  adopting  water  codes, 
declared  subject  to  the  control  of  the  State  for  the  benefit  of  the 
people,  though  the  form  of  words  differs:  "The  property  of  the 
public"  or  "of  the  State";5  or  "Dedicated  to  the  use  of  the  peo- 
ple";8 or  "Water  for  irrigation  is  a  natural  want,"  and  the  works, 
therefore,  are  "Works  of  internal  improvement ";  7  or  "Are  subject 
to  regulation  and  control  by  the  State"; 8  "The  use  of  water  for  a 
beneficial  purpose  is  a  public  use."9  In  the  Idaho  constitution  it 
is  declared  that  the  use  of  water  is  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  State.10  Similar  provisions  exist  in 
most  States. 

(3d  ed.) 

§  1186.  Supervision  of  State. — The  general  supervision  over 
the  whole  State  is  placed  either  in  a  special  board  or  in  the  State 
Engineer.  For  example,  it  is  in  a  State  Board  of  Irrigation  in 
Nebraska,11  consisting  of  the  governor,  attorney  general,  and  com- 
missioner of  land ; 12  a  State  Board  of  Irrigation  in  Nevada,  con- 
sisting of  the  governor,  attorney  general  and  surveyor  general ; 1S 
in  a  State  Board  of  Control  in  Wyoming  and  Oregon  consisting 
of  a  State  Engineer  and  division  superintendents.14  It  is  in  the 
State  Engineer  in  Colorado15  and  Utah.16  In  South  Dakota,  a 

was  not  denied  to  the  legislature  of  6  Colo.  Const.,  art.  36,  sec.  5. 

that  territory  by  the  proviso  in   the  7  Neb.    Comp.    Stats.    1903,    6456, 

Desert  Land  Act  of  March  3,  1877,  19  6473 ;  for  which  bonds  may  be  voted 

Stats,  at  Large,  377,  chapter  107  (U.  by  townships,  Cummings  v.  Hyatt,  54 

S.  Comp.  Stats.  1901,  p.  1549),  that  Neb.  35,  74  N.  W.  411. 

surplus   water  on  the   public   domain  8  Nevada    Comp.    Laws    1900,    sec. 

shall  remain  and  be  held  free  for  the  354.     See  infra,  sec.  1264. 

appropriation  and  use  of  the   public  9  Utah  Stats.  1905,  c.  108,  sec.  50; 

for  irrigation,  mining,  and  manufac-  and  see  Wyo.  Const.,  art.  1,  sec.  13. 

hiring   purposes,    subject   to    existing  See  infra,  sec.  1264. 

rights.     Gutierres  v.  Albuquerque  etc.  10  Idaho  Const.,  art.  15,  sec.  1. 

Co.,  188  U.  S.  545,  23  Sup.  Ct.  Rep.  "  Comp.  Stats.  1903,  sec.  6412. 

338,  47  L.  Ed.  588.    A  provision  in  a  12  Ibid. 

constitution  that  all  navigable  waters  13  Stats.    1901,    p.    72.     The    State 

shall  forever  remain  public  highways  Engineer  was  added  as  a  member  in 

does  not  interfere  with  whatever  power  1907,  p.  30,  sec.  21. 

the  State  would  otherwise  have  over  n  Wyo.  Const.,  art.  8,  sec,  2;   Or. 

such   waters.     Manigault   v.   Springs,  Stats.  1909,  c.  216,  sec.  9. 

199  U.  S.  473,  26  Sup.  Ct.  Hep.  127,  15  3    M.    A.    8.,    1905    ed.,    2447h, 

50  L.  Ed.  274.  2286c;  M.  A.  S.  2459. 

3  -Supra,  sec.  170.  16  State.  1905,  c.  108,  seen.  1-*. 
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Board  of  Water  Commissioners,  composed  of  the  commissioners  of 
the  water  divisions,  with  the  State  Engineer  as  president.17  There 
is  in  Idaho  a  State  Board  of  Irrigation  consisting  of  the  State 
Engineer  and  the  three  water  commissioners;  but  the  functions 
of  this  board  seem  less  than  in  the  other  States  where  boards  are 
constituted.  They  meet  once  a  year,  no  session  exceeding  five 
days.18  In  California,  water  powers  are  to  be  under  a  Board  of 
Water  Power  Control,  a  Conservation  Commission,  a  Public  Ser- 
vice Commission,  and  a  Department  of  Engineering,  all  of  which 
were  created  this  year  (1911). 18a 

In  exercising  this  general  supervision,  general  control  may  be 
exercised  over  all  the  waters,  surveys  and  inspections  made,  and 
general  rules  and  regulations  established,  and  the  administration 
of  priorities  (as  elsewhere  determined)  provided  for. 

Where  the  general  control  is  in  a  board,  an  executive  officer  is 
also  provided  having  general  powers  to  see  to  the  execution  of  the 
orders  of  the  board.  This  is  the  State  Engineer  in  Nevada;19  in 
Nebraska  it  is  the  secretary  of  the  board,  also  called  State  En- 
gineer;20 in  Wyoming  and  Oregon21  it  is  the  State  Engineer,  who 
is  the  president  of  the  Board  of  Control.22  The  State  Engineer's 
salary  varies.28 

(3d  ed.) 

§  1187.  Intermediate  Subdivisions. — The  whole  State  is  usu- 
ally divided  into  intermediate  subdivisions.  These  are  called  water 
or  irrigation  divisions,  and  an  executive  officer  is  provided  for  each 
division.  For  example,  in  Colorado  they  are  called  irrigation  divi- 
sions, of  which  there  are  five,  and  the  executive  of  each  is  called 
' '  irrigation  division  engineer. " 24  In  Nebraska  there  are  two. 
called  "water  divisions,"  and  the  executive  officer  for  each  is  called 
"under-secretary  for  the  division."25  In  Utah  there  are  five, 
called  "water  divisions,"  and  the  executive  officer  for  each  is  called 
"division  superintendent."1  In  Wyoming  there  are  four,  called 

17  S.  D.  Stats.  1907,  c.  180.  ^  In    Nevada,    $3,600 ;    in    Idaho, 

is  Stats.  1903,  p.  223,  sec.  22.    See,  $2,400;   in  South  Dakota,  $2,000;   in 

also,  Stats.  1909,  c.  68,  p.  326.  Utah,  $6,000. 

I8a  Supra,  sec.  125 ;  and  infra,  sec.  24  3  M.  A.  S.,  1905  ed.,  2440  et  seq. 

1432.  See  Colo.  Eev.  Stats.  1908,  sees.  3335- 

19  Stats.  1903,  p.  18,  sec.  5.  3352. 

20  Comp.  Stats.  1903,  sec.  6425.  25  Comp.    Stats.    1903,    seca.    6409. 

21  Laws  1909,  c.  216,  sec.  8.    (Elect-  6419  et  seq. 

ed  bj  the  people.)  1  Stats.    1905,   c.    308,   sees.   26-30. 

22  Wyo.  Const.,  art.  8,  sec.  5.  See  Stats.  1911,  c.  104,  p.  145. 


§1188  Ch.49.     ADMINISTRATION.  (3d  ed.)   1099 

"water  divisions,"  and  the  executive  for  each,  called  "division 
superintendent."2  The  State  in  Idaho  is,  by  the  statute,  divided 
into  three  water  divisions,  numbered  1,  2,  3,  with  one  "water  com- 
missioner" for  each  division,  to  hold  office  for  six  years.3  The 
division  executive  has  general  control  over  the  waters  within  his 
division,  similar  to  that  of  the  State  Board  or  State  Engineer  over 
the  State,  and  may  make  rules  and  regulations  for  his  division, 
subject  to  the  control  of  the  higher  authorities  and  appeal  to  them. 

(3d  ed.) 

§  1188.  Primary  Subdivisions. — The  direct  primary  adminis- 
tration rests  in  a  further  and  subordinate  subdivision  of  the  di- 
visions into  districts,  with  an  executive  officer  for  each  district. 
Thus,  in  Colorado  these  districts  are  called  "water  districts"  (called 
"unincorporated,"  to  distinguish  them  from  irrigation  districts 
based  on  the  Wright  Act  of  California).  There  are  sixty-eight  of 
these  established  by  statute,  according  to  the  locations  of  water 
supplies.4  The  executive  for  each  is  called  "water  commissioner."  5 
In  Nebraska  the  State  Board  of  Irrigation  may  create  water  dis- 
tricts as  necessity  arises,  and  the  executive  officer  thereof  is  called 
" under-assistant  for  the  district."0  In  Nevada,  the  State  Board 
of  Irrigation  shall  divide  the  whole  State  into  subdivisions,  called 
"water  subdivisions,"  the  executive  for  each  being  called  "water 
commissioner."7  In  Utah  the  State  Engineer  shall  subdivide  the 
divisions  into  districts  as  necessity  arises,  appointing  one  executive 
called  "supervisor"  for  each.8  In  Wyoming  the  State  Board  of 
Control  may  subdivide  the  divisions  into  water  districts  as  necessity 
arises,  with  one  water  commissioner  for  each  district.9  In  Idaho 
the  Board  of  Irrigation  shall  divide  the  State  into  "water  districts" 
from  time  to  time  as  priorities  become  adjudicated,  with  one 
"water-master"  for  each,  appointed  by  the  water  commissioner  of 
the  division  and  holding  office  for  one  year;  in  some  cases  elected 
by  the  appropriators.10 

2  Const.,  art.  8,  sec.  4;  Eev.  Stats.  for  both  divisions  and  districts,  before 
848.  which  there  was  only  one  subdivision 

3  Stats,   (supra),  sees.  13-18.     See,  of  the  State  in  Nevada,  intermediate 
also,  S.  D.  Stats.  1907,  c.  180,  sec.  38;  division  being  omitted. 

Or.  Stats.  1909,  e.  216,  sec.  2.  8  Stats.  1905,  c.  108,  sec.  26  et  seq. 

4  M.  A.  S.  2310  et  seq.  In  Statutes  of  1911,  chapter  104,  page 

5  M.   A.   S.    2381,   2384.     See  Rev.       145.  called  "water  commissioner,"  and 
Stats.  1908,  sees.  3427-3439.  to  be  appointed  by  the  governor. 

e  Comp.    Stats.    1903,    sees.    6441,  »  Rev.  Stats.  888,  889. 

6442.  10  Stats,  (supra),  sees.  23,  24.    See, 

7  Stats.  1901,  p.  72.     The  Statutes  also,  Laws  1909,  c.  166,  p.  104. 
of  1907,  page  30,  section  22,  provides 
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With  the  executive  of  the  district  lies  the  direct  immediate  super- 
vision of  the  owners,  and  direct  administration  and  control  of  the 
use  of  the  waters,  and  the  enforcement  of  the  rules  and  regulations 
of  his  superiors,  subject  to  appeal  to  them. 

(3d  ed.) 

§  1189.  Police  Regulations. — To  enable  the  district  executive 
to  perform  his  duties,  owners  are  required  to  keep  headgates  and 
measuring  devices,  so  that  the  water  may  be  measured,  shut  off,  and 
controlled.  A  failure  to  maintain  such  devices  is  usually  punish- 
able criminally,11  and  in  some  States  the  water  may  be  shut  off  until 
they  are  put  in.12  Waste  of  water  is  usually  punishable  crimi- 
nally.13 In  general,  obstructing  the  work  of  officials  or  interference 
with  headgates  or  other  apparatus  is  punishable  criminally,14  and 
the  water  officials  usually  have  power  to  make  arrests.15  Such  pro- 
visions now  exist  in  most  of  the  Western  States.10 

(3d  ed.) 

§  1190.  Issuing  New  Permits,  Determining  Old  Rights,  and 
Controlling  Changes. — Special  parts  of  the  system  of  administra- 
tion are  separately  considered  elsewhere  in  this  book,  and  are 
merely  referred  to  in  this  section.  These  are :  The  power  given  to 
the  officials  over  the  making  of  new  appropriations,17  the  power 
given  them  to  determine  existing  rights-  (in  a  few  States),18  and 

11  For     example:    Colorado,     Rev.  Nebraska,   Cobbey's  Ann.   Stats.,   sec. 
Stats.  1908,  sees.  3223,  3244  et  seq.,  6804;   Comp.   Stats.   1903,  sees.  6407, 
3329;    Nebraska,   Comp.    Stats.    1903,  6443,    6445;    Nevada,   Stats.    1903,    p. 
sees.  6443,  6445;  Nevada,  Stats.  1909,  18,  sec.  20;  Stats.  1907,  p.  30,  sec.  30; 
p.  86;  Oregon,  Stats.  1909,  c.  216,  sec.  Stats.    1909,    p.    86;    Oregon,    Stats. 
55;  South  Dakota,  Stats.  1907,  c.  180,  1909,    c.    216,    sees.    43,    44,    67,    68; 
sec.  50;  Utah,  Stats.  1901,  c.  100,  sec.  South  Dakota,  Stats.  1907,  c.  180,  sec. 
53.     See  Johnson  v.  Sterling  etc.  Co.  54;  Utah,  Stats.  1905,  c.  108,  sec.  64; 
(Colo.),  113  Pac.  496,  holding   (sem-  see,  also,  Stats.  1911,  c.  104,  p.  145, 
ble)   that  absence  of  headgate  is  im-  sees.    9,    10;    Wyoming,    Rev.    Stats., 
material    if    no    excess    of    water    is  sees.  930,  971;  Stats.  1901,  p.  95. 
taken.  15  For    example:  Colorado,    M.    A. 

12  For  example:  Colorado,  3  M.  A.  S.,  sees.  2366,  2384,  2386;  Nebraska, 
S.    (1905   ed.),  sec.   2286;    Nebraska,  Comp.   Stats.   1903,   sec.   6443;    Utah, 
Comp.  Stats.  1903,  sec.  6443;  Oregon,  Stats.    1911,   c.    104,   p.    145,   sec.   9; 
Stats.  1909,  c.  216,  sees.  38,  39;  Utah,  Wyoming,  Rev.  Stats.,  sec.  972. 
Stats.   1911,  c.  104,  p.   145,  sec.  10;  16  The  foregoing  citation  lists  are 
Wyoming,  Stats.  1901,  p.  99.  not  complete,  as  reference  can  readily 

13  For  example:  Colorado,  M.  A.  S.  be  made  to  the  statutes  of  each  State 
sec.    2384;    Nebraska,    Comp.    Stats.  in  Part  VIII  below.     See,  also,  sec. 
1903,     sec.     6407;     Nevada,     Comp.  658,  supra. 

Laws  1900,  sees.  430,  431.  17  Supra,  sec.  408. 

i*  For  example:  Colorado,  statutes          18  Infra,  sec.  1206. 
just  cited;  Idaho,  Stats.  1907,  p.  237; 
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the  power  placed  in  them  to  control  changes  of  point  of  diversion 
and  of  place  and  purpose  of  use.19  The  rest  of  this  chapter  applies 
more  or  less  to  all  these  matters. 

Comparison  should  also  be  made  with  the  new  Federal  admin- 
istrative system  of  the  Forest  Service.20 

(3d  ed.) 

§  1191.  Jurisdiction  of  Officers  Usually  Confined  to  Natural 
Resources. — As  elsewhere  set  forth,  the  law  of  watercourses  as  a 
whole  is  a  law  of  natural  streams  as  natural  sources  of  supply,21 
and  appreciating  this,  the  general  rule  seems  to  be  that  the  jurisdic- 
tion of  water  officials  is  over  these  natural  resources.21*  They  con- 
trol the  flow  of  natural  streams  and  the  taking  of  water  therefrom, 
but  it  would  seem  (although  neither  law  nor  practice  is  wholly 
settled)  they  do  not  have  jurisdiction  over  the  water  after  it  has 
been  diverted  and  is  being  distributed  in  artificial  works;  that  is, 
they  have  jurisdiction  over  the  diverting  works  leading  from  a 
stream,  but  not  over  the  rights  of  consumers,  among  themselves, 
to  whom  the  water  is  distributed  after  its  diversion.  In  Colorado 
this  is  well  settled,22  and  there  the  law  of  consumers  among  them- 
selves, as  well  as  their  relation  to  the  owner  of  the  distributing  works, 
is  contained  in  the  law  of  public  service  considered  in  Part  VII  of 
this  book,23  rather  than  in  the  administrative  law  here  given.  In 
Wyoming  neither  law  nor  practice  seems  to  be  wholly  settled  in  the 
matter;  but  the  writer  understands  that  the  general  tendency  is 
to  accord  with  the  Colorado  law  in  this  respect. 

(3d  ed.) 

§  1192.    Powers  of  Water  Officials  are  Administrative  and  not 

Judicial. — The  powers  of  water  officials  are  held  to  be  primarily 
ministerial,  executive,  or  administrative,  and  such  quasi  judicial 
powers  as  they  incidentally  exercise  are  not  such  as  to  make  them 
judicial  officers  within  the  constitutional  prohibition  against  con- 
ferring judicial  power  upon  executive  officers.24 

19  Supra,  sees.  506,  509.  418,  101  Pac.  821;  Farm  Inv.  Co.  v. 

20  Supra,  sec.  430  et  seq.  Carpenter,   9   Wyo.   110,   87    Am.   St. 

21  Supra,  c.  4.  Rep.   918,  61  Pac.  258,  50  L.  E.  A. 
2l»  Compare  supra,  sec.  411.  747;   Willey  v.  Decker,  11  Wyo.  496, 

22  Infra,  sec.  1195.  100  Am.  St.  Rep.  939,  73  Pac.  210 ; 

23  Infra,  sec.  1245.  Ryan  v.  Tutty,  13  Wyo.  122,  78  Pac. 

24  Speer  v.  Stephenson    (1909),  16      661;   Crawford  Co.  v.  Hathaway,  67 
Idaho,  707,  102  Pac.  365 ;  Idaho  etc.      Neb.  325,  108  Am.  St.  Rep.  647,  93  N. 
Co.  v.  Stephenson   (1909),  16  Idaho,      W.  781,  60  L.  R.  A.  889;   Farmers' 
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In  this  regard  it  has  been  said  of  their  power  over  the  making 
of  new  appropriations:  "The  relief  sought  is  the  cancellation  of 
the  permit.  No  affirmative  relief  can  be  demanded  or  granted. 
The  proceeding  is  informal.  No  provision  is  made  for  testing  the 
sufficiency  of  the  petition,  and  no  answer  is  required.  Evidence 
is  permitted  to  be  presented  by  affidavit.  The  State  Engineer  is 
authorized  to  make  an  "examination,  and  in  rendering  his  decision 
may  be  governed  by  the  examination  made.  The  procedure  is  en- 
tirely different  and  distinct  from  that  prescribed  for  actions 
brought  in  the  courts  of  the  State.  The  petitioner  is  not  required 
to  allege  or  prove  any  injury  to  himself  or  his  property,  or  any 
facts  which  would  constitute  an  action  at  law,  or  entitle  the  peti- 
tioner to  relief  in  equity. ' ' 25 

Likewise  of  the  jurisdiction  of  the  officials  in  States  which,  a.s 
in  the  next  chapter,  place  in  them  the  determination  of  existing 
priorities.  In1  an  early  Montana  case  it  was  held  that  a  statute  con- 
ferring on  commissioners  the  power  to  apportion  the  water  of  any 
creek  according  to  the  legal  rights  of  the  parties  is  unconstitutional 
as  conferring  upon  them  judicial  powers.1  In  Wyoming  and  Ne- 
braska, however,  the  contrary  has  been  held  because  the  board  acts 
in  advance  of  any  controversy,  though  the  power  is  quasi  judicial.2 
In  a  Nebraska  case,  referring  to  the  Wyoming  system,  it  is  said: 
"The  Wyoming  constitution  has  not  provided  for  a  board  of  irri- 
gation with  judicial  functions  in  the  sense  that  it  is  a  judicial 
tribunal.  The  duties  of  the  board  there,  as  here,  are  supervisory 
and  administrative  in  character,  and  not  judicial.  While  it  may 
be  true  that  they  are  given  powers  of  a  quasi  judicial  character, 
this  of  itself  does  not  constitute  them  a  judicial  body,  nor  does  it 
have  the  effect  of  conferring  upon  administrative  bodies  the  exer- 
cise of  judicial  functions  in  contravention  of  constitutional  provi- 
sions. The  Wyoming  statute,  from  which  ours  is  borrowed,  has 
been  subjected  to  judicial  construction,  and  is  upheld  by  the  su- 
preme court  of  that  State  on  the  express  ground  that  the  powers 

Canal  Co.  v.  Frank,  72  Neb.  136,  100          25  Speer  v.   Stephenson    (1909),  16 
N.  W.  286 ;  Boise  etc.  Co.  v.  Stewart,      Idaho,  707,  102  Pac.  365. 

10  Idaho,  38,  77  Pac.  25,  321;  Lock-  1  rr,,r      „    -^i    „,,    -,  TU-.-.L    RK-I    , 

Vi  -ir   TJ  i.      or>=-    no  *   1  horp  y.  .creed,  1  Mont.  bol.  per 

wood  v.  Freeman,   15   Idaho,  395,   98  v*^,i~~    T    ..„;!  imL»      T   -nr^i™, 

T>       nnf    /-Vi      .e  V>       i  n         T>         ic  Jvnowles,  J .,  and  ihorp  v.  Wooiman,  1 

™Ch      i5  £ V £P?S     W\     rn'  I  Mont-    168/8    Morr/Min.    Eep.    87. 

Idaho    1    96  Pac    120;   Waha  Co    v.  Th       ft     '  judicial,    Cleg- 

Lewiston  Co.   (Idaho),  158  Fed.  137;  .        ,     Anneal    3  Hawaii    216   ' 
Trade  etc.  Co.  v.  Fraser,  148  Fed.  587,  Appeal,  6  an,  810. 

79   C.  C.  A.  37 ;   Bonlder  etc.  Co.  v.          2  Authorities  just  cited. 
Hoover  (Colo.),  110  Pac.  75. 
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authorized  therein  are  not  judicial,  but  administrative.  With  this 
authoritative  construction  of  the  statute,  and  a  decision  of  the 
very  question  raised  in  the  case  at  bar,  upon  reasoning  quite  con- 
vincing and  satisfactory,  it  would  seem  that  the  question  should 
be  regarded  as  at  rest. ' ' 3 


(3d  ed.) 

§  1193.  Vested  Rights  Protected. — As  is  true  of  administra- 
tive officers  generally,  irrigation  or  water  officials  cannot  author- 
ize acts  injuring  existing  owners;  their  action  is  invalid  where  it 
has  that  effect.4  They  cannot  cut  down  the  vested  rights  of  prior 
appropriators  or  put  them  to  unnecessary  inconvenience  to  suit  the 
benefit  of  subsequent  appropriators.5  Their  authorization  cannot 
legalize  a  wrong  upon  existing  claimants,6  nor  abridge  their  rights.7 

Thus,  in  connection  with  the  making  of  appropriations,  a  per- 
mit from  the  State  Engineer  is  of  no  avail  against  existing  owners 


8  Crawford  v.  Hathaway,  67  Neb. 
325,  108  Am.  St.  Rep.  647,  93  N.  W. 
781,  60  L.  R.  A.  889,  citing  Farm  Inv. 
Co.  v.  Carpenter,  supra. 

•*  Federal— Tiade  Dollar  Co.  v. 
Fraser  (Idaho),  148  Fed.  587,  79  C. 
C.  A.  37;  Waha  Co.  v.  Lewiston  Co. 
(Idaho),  158  Fed.  137. 

California. — Pico  v.  Colimas,  32 
Cal.  255;  Daley  v.  Cox,  48  Cal.  127; 
Lux  v.  Haggin,  69  Cal.  255,  10  Pac. 
674;  Charnock  v.  Rose,  70  Cal.  189,  11 
Pac.  625 ;  Lakeside  D.  Co.  v.  Crane,  80 
Cal.  181,  22  Pac.  76;  County  of  Sut- 
ter  v.  Nichols  (1908),  152  Cal.  688, 
93  Pac.  872,  15  L.  R.  A.,  N.  S.,  616, 

14  Ann.    Cas.    900.     The    California 
water  power  act  of  1911,  c.  406,  pro- 
vides in  sec.   14    that   permits   issued 
by  the  board  of  control  shall  not  im- 
pair   or    affect    any    rights    already 
vested. 

Colorado. — Consider,  for  example, 
McLean  v.  Farmers'  etc.  Co..  44  Colo. 
184,  98  Pac.  16  (semble)  ;  Cache  La 
Poudre  etc.  Co.  v.  Hawley,  43  Colo.  32, 
95  Pac.  317  (semble) ;  Boulder  etc.  Co. 
v.  Hoover  (Colo.),  110  Pac.  75. 

I(lal\o. — City  of  Pocatello  v.  Bass, 

15  Idaho,  1,  96  Pac.  120;  Lockwood  v. 
Freeman,  15  Idaho,  395,  98  Pac.  293; 
Idaho  etc.  Co.  v.  Stephenson,  16  Idaho, 
418,  101  Pac.  821;  Speer  v.  Stephen- 
son.  16  Idaho,  707,  102  Pac.  365.    See, 
f»l«o,  Bear  Lake  Co.  v.  Budge,  9  Idaho, 
703,  108  Am.  St.  Rep.  179,  75  Pac. 


614;  Boise  etc.  Co.  v.  Stewart,  10 
Idaho,  38,  77  Pac.  25,  321. 

Montana. — Thorp  v.  Freed,  1  Mont. 
651;  Thorp  v.  Woolman,  1  Mont.  168, 
8  Morr.  Min.  Rep.  87. 

Nebraska. — Farmers'  etc.  Co.  v. 
Cozad  etc.  Co.,  65  Neb.  3,  90  N.  W. 
951.  But  see  cases  hereafter  cited. 

Nevada. — Compare  Nev.  Stats.  1907, 
p.  30,  sec.  25,  providing  that  a  failure 
to  protest  proceedings  before  the 
State  Engineer  shall  in  no  way  affect 
existing  rights. 

Wyoming. — Farm.  Inv.  Co.  v.  Car- 
penter, 9  Wyo.  110,  87  Am.  St.  Rep. 
918,  61  Pac.  258,  50  L.  R.  A.  747; 
Willey  v.  Decker,  11  Wyo.  496,  100 
Am.  St.  Rep.  939,  73  Pac.  210;  Ryan 
v.  Tutty,  13  Wyo.  122,  78  Pac.  661. 
Compare  Whalon  v.  North  Platte  etc. 
Co.,  11  Wyo.  313,  71  Pac.  995. 

Miscellaneous.— -Cleghorn's  Appeal,  3 
Hawaii,  216;  Wilfong  v.  Bailey,  3 
Hawaii,  479;  Davis  v.  Afong,  5 
Hawaii,  216;  Waikulu  etc.  Co.  v.  Corn- 
well,  10  Hawaii,  476. 

5  Farmers'  etc.  Co.  v.  Cozad  etc.  Co., 
65  Neb.  3,  90  N.  W.  951;  Farm  Inv. 
Co.  v.  Carpenter,  9  Wyo.  110,  87  Am. 
St.  Rep.  918,  61  Pac.  258,  50  L.  R.  A. 
747;  Willey  v.  Decker,  11  Wyo.  496, 
100  Am.  St.  Rep.  939,  73  Pac.  210. 

^  Lakeside  Ditch  Co.  v.  Crane,  80 
Cal.  181,  22  Pac.  76. 

^  Charnock  v.  Rose,  70  Cal.  189,  11 
Pac.  625. 
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with  whose  rights  it  conflicts.  In  an  Idaho  case  it  is  laid  down: 
"Counsel  for  appellants  appear  to  lay  special  stress  upon  the  fact 
that  the  appellants  received  a  license  from  the  State  Engineer  to 
appropriate  water  from  said  stream.  There  is  nothing  in  that  con- 
tention whatever,  as  it  is  clearly  shown  that  all  of  the  waters  of 
said  creek  had  been  appropriated  by  the  respondent  and  his  grant- 
ors long  before  any  license  was  applied  for  by  the  appellants  from 
the  State  Engineer.  The  State  Engineer  has  no  authority  to  de- 
prive a  prior  appropriator  of  water  from  any  stream  in  this  State, 
and  give  it  to  any  other  person.  Vested  rights  cannot  thus  be 
taken  away."8  In  another  Idaho  case  the  State  Engineer  issued 
a  permit  to  appropriate  a  spring.  It  was  shown  in  court  that  the 
spring  had  already  been  appropriated  by  another  before  the  pas- 
sage of  the  statute  requiring  application  to  the  State  Engineer. 
The  permit-holder  was  enjoined  from  interfering  with  the  water, 
and  the  right  thereto  was  adjudicated  to  be  in  the  other  claimant.9 
In  a  New  Mexico  case  it  is  held  that  the  State  Engineer  cannot 
authorize  entry  upon  private  land,  and  that  permits  granted  in 
excess  of  his  authority  are  invalid.10  The  Nevada  statute  says  ex- 
pressly: "But  vested  rights  to  the  use  of  such  waters  shall  in  no- 
wise be  lost,  prejudiced  or  impaired  by  failure  to  protest  against 
an  application  to  appropriate  the  same  under  this  act."  u 

Similar  rulings  are  made  in  the  Federal  courts.  The  effect  of  the 
State  Engineer's  action  upon  vested  rights  is  open  to  judicial  in- 
quiry there  as  well  as  in  the  State  courts.12  The  United  States 
circuit  court  of  appeals  in  an  Idaho  case  has  held  all  action  by 
the  State  Engineer  in  issuing  permits  to  be  void  where  his  action 
injures  existing  appropriators,  and  that  a  permit  issued  by  the 
State  Engineer  is  of  no  avail  if  it  is  shown  in  court  that  the  appro- 
priation would  injure  prior  appropriations.  An  injunction  will 
be  granted  in  spite  of  the  permit.13  Injunction  will  be  granted 
against  diverting  water  above  a  dam  to  injury  of  dam  and  lessening 
the  fall  used  for  power,  though  defendant  had  the  State  Engineer's 

8  Lockwood  v.  Freeman,  15  Idaho,  statement  does  not  work  a  forfeiture 

395,  98  Pac.  295.  of    rights    acquired    theretofore,    nor 

»  City  of  Pocatello  v.  Bass,  15  Idaho,  prevent  the  claimants  of  such  rights 

1   96  Pac.  120.  from  establishing  them  in  the  courts. 
'  ,A  ,r     j                                  /TV    \r  \  12  Waha      Co.      v.      Lewiston     Co. 

nnVan<S7        V>  8    (  °'  (I^ho),  158  Fed.  137. 

13  Trade    etc.    Co.    v.    Fraser,    148 

11  Stats.   1907,  p.   30,  sec.  25.     In  Fed.  587,  79  C.  C.  A.  37.     See,  also, 

Texas  (Sayles1  Civ.  Stats.,  art.  312)  it  Waha   Co.   v.   Lewiston  Co.    (Idaho), 

ia  provided  that  failure  to  file  such  158  Fed.  137. 
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permit.14  The  authority  of  the  State  Engineer  to  issue  permits 
if  no  one  was  injured  was  assumed  for  the  purpose  of  the  case. 
"If  they  did  so  interfere  [with  any  vested  right  of  the  appel- 
lant], then,  manifestly,  to  the  extent  of  such  interference,  they 
were  and  are  invalid  and  of  no  effect."15  Likewise  injunction 
lies  against  United  States  Reclamation  Service  officials  infringing 
existing  property  rights.16 

Likewise  in  the  matter  of  administrative  determination  of  rights, 
as  considered  in  the  next  section,  such  a  determination  cannot  bind 
anyone  whose  rights  are  infringed  thereby. 

(3d  ed.) 

§  1194.  Decisions  of  Water  Officials  are  not  Conclusive  upon 
the  Courts. — Since  the  authority  of  the  water  officials  is  admin- 
istrative and  not  judicial,  and  they  have  no  power  to  impair  vested 
rights,  their  decision  as  to  what  existing  rights  aie  is  not  con- 
clusive. Their  action  based  upon  a  mistaken  interpretation  of  ex- 
isting rights  will  be  open  to  collateral  attack  in  court,  by  injunction 
or  other  process,  as  will  also  the  action  of  other  parties  whom  they 
may  have  authorized  or  in  whose  favor  they  may  have  decided. 
(And  this  is  so  held,  even  though  the  statute  allows  an  appeal  from 
the  administrative  decision,  since  the  appeal  is  held  only  a  contin- 
uance of  the  administrative  hearing,  and  not  a  judicial  proceed- 
ing.)17 If  the  statute  goes  further,18  it  is  usually  said,  as  in  the 
preceding  sections,  that  it  would  be  to  that  extent  unconstitutional 
as  vesting  judicial  powers  in  administrative  officers,  or  as  depriv- 
ing persons  of  property  without  a  day  in  court.18 

Thus,  in  connection  with  the  making  of  an  appropriation  it  is 
held  that  the  decision  of  the  State  Engineer  does  not  fix  what 

H  Trade    etc.    Co.    v.    Fraser,    148  proceeding.     In  Speer  v.   Stephenson 

Fed.  587.  (Idaho),    102   Pac.   365,   such  appeal 

15  Ibid.  was  held  administrative  and  not  judi- 

i«  Minidoka      Co.      v.      Weymouth  cial,  and  hence  notice  of  appeal  was 

(Idaho),   113   Pac.   455.  held    properly    served    by    registered 

17  Willey  v.  Decker,  11  Wyo.  496,  mail  or  by  publication. 

100  Am.  St.   Rep.  939,  73  Pac.  210.  «  The  recent  Oregon  statute  says 

Quaere,    whether    this    holding    raises  that  "injunction  shall  only  be  issued 

the  question  whether  the  statute  im-  in  case  it  can  be  shown  at  the  hearing 

properly   vests   administrative   powers  that   the   water-master   has    failed   to 

upon  judicial   officers   upon  such   ap-  carry    into    effect    the    order    of    tie 

!»•:. 1.     See  Title  etc.  Co.  v.  Kerrigan,  board    of    control    or   decrees   of    the 

150  Cal.  289,  119  Am.  St.  Rep.  199,  court  determining  the  existing  rights 

88  Pac.  356.     In  Waha  Co.  v.  Lewis-  to  the  use  of  water."    Or.  Stats.  1909, 

ton,  158  Fed.  137,  in  another  connec-  c.  216,  sec.  39. 

tion.   such   appeal  was   held   to   be  a  i»  Authorities     supra,     sees.     1192, 

judicial    and    not    an    administrative  1193,  note  4. 
Water  Rightg — 70 
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rights,  if  any,  a  party  has;  that  the  action  of  the  State  Engineer  in 
deciding  to  cancel  or  in  refusing  to  cancel  a  permit  maybe  reviewed 
in  the  district  court  upon  appeal  or  may  be  questioned  in  a  direct 
proceeding  in  the  district  court,  and  the  court  in  considering  such 
matter  is  in  no  way  controlled  or  concluded  by  the  action  of  the  State 
Engineer, the  court  saying:  "His  decisions  do  not  in  any  sense  or  in 
any  way  have  the  concluding  effect  as  to  the  rights  of  the  parties  as 
would  a  decree  of  a  court."  It  only  (the  court  holds)  fixes  a  time 
from  which  the  statute  of  limitations  begins  to  run  against  an  action 
in  court,  but  has  no  other  effect  in  determining  the  right,  and  con- 
sequently not  only  may  a  party  feeling  himself  aggrieved  by  the 
State  Engineer's  action  appeal  therefrom  in  the  method  usually 
allowed  by  these  statutes,  but  the  action  of  the  State  Engineer  is 
open  to  judicial  inquiry  in  any  other  proceeding  in  court,  such  as 
an  injunction  against  a  party  holding  the  State  Engineer's  per- 
mit, whether  the  decision  of  the  State  Engineer  is  directly  appealed 
from  or  not.  The  court  said:  "While  the  State  Engineer  is  au- 
thorized to  pass  upon  and  decide  in  the  first  instance  whether  the 
permit-holder  has  complied  with  the  law  and  the  terms  of  the  per- 
mit, such  decision  does  not  deprive  any  party  aggrieved  of  his 
right  of  action  in  a  proper  court.  The  statute  does  not  attempt 
to  make  the  action  of  the  State  Engineer  in  any  way  bind  or  con- 
trol the  courts  in  determining  the  same  matters."20  The  hearing 
before  the  State  Engineer  is  ex  parte  and  administrative  only.21 
This  is  further  illustrated  in  the  preceding  section. 

But  the  chief  connection  in  which  the  question  has  arisen  is  in 
the  determination  of  existing  rights  by  the  Board  of  Control  or 
Board  of  Irrigation  under  the  Wyoming  system  set  forth  in  the 
next  chapter.  It  was,  of  course,  the  intention  of  the  drafters  of 
that  legislation  to  make  the  board's  determination  final  upon  the 
matter.  In  the  absence  of  action  by  the  board  it  is  generally  held 
that  the  statutes  do  not  affect  the  jurisdiction  of  the  courts  to  de- 
termine whatever  disputes  arise.22  But  even  after  the  board  has 

20  Speer  T.  Stephenson   (1909),  16  A.    889.     In   Crawford   Co.   v.    Hath- 
Idaho,  707,  102  Pac.  365.  away,    supra,    the    court    says:    "But 

21  Waha  etc.   Co.   v.   Lewiston   Co.  where    the    board    has    made    no    de- 
(Idaho),  158  Fed.  137.  termination,   and  a  large   number   of 

22  Willey  v.  Decker,   11   Wyo.  496,  persons  are  claiming  the  right  to  di- 
100  Am.  St.  Rep.  939,  73  Pac.  210;  vert  and  use  the  water  of  a  stream, 
Farmers'  etc.  Co.  v.  Cozarcl  etc.  Co.,  some  by  appropriation  under  statute, 
65  Neb.  3,  90   N.  W.  951 ;   Crawford  some  under  prior   acts,   some  by  pre- 
v.   Hathaway,   67  Neb.  325,   108   Am.  scription,  and  others  as  riparian  own- 
St.  Rep.  647,  93  N.  W.  781,  60  L.  E.  ers   whose  rights  have  accrued  prior 
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acted  it  is  emphatically  held  in  "Wyoming,  in  accord  with  the  rul- 
ings upon  analogous  points  already  given,  that  the  decision  of  the 
board  is  not  of  judicial  force,  is  invalid  where  it  erroneously  defines 
the  right,  and  is  not  conclusive  upon  the  courts  in  any  proceeding 
when  its  validity  is  questioned.  In  Wyoming  an  adjudication  by 
the  Board  of  Control  or  by  the  water  commissioners  does  not  pre- 
vent reopening  the  matter  in  court  in  any  case.2*  In  Willey  v. 
Decker,  the  court  says:  "An  adverse  decision  by  the  Board  of  Con- 
trol and  the  district  court  on  appeal  would  not  defeat  the  jurisdic- 
tion of  the  court,  any  more  than  such  a  decision  would  defeat  juris- 
diction in  any  other  case.  Proceedings  before  the  Board  of  Con- 
trol are  purely  statutory,  and  an  appeal  to  the  district  court  from 
a  decision  of  the  board  is  merely  a  continuation  of  those  proceed- 
ings in  an  appellate  tribunal.  Such  an  appeal  is  based  upon  the 
statute,  and  does  not  invite  the  general  law  and  equity  jurisdiction 
of  the  court  to  afford  affirmative  relief."  Such  relief,  it  was  held, 
may  be  had  in  a  separate  suit  in  court.  And  in  Ryan  v.  Tutty  the 
court  holds  that  the  officials  merely  decide  for  their  own  guidance 
in  administering  the  statute,  and  not  as  a  final  determination  of 
rights.24  Such  is  the  usual  holding,  as  shown  by  the  preceding 
sections,  and  by  a  few  additional  citations  in  the  note.25 

to  the  statute,  and  have  not  been  de-  25  A  Colorado  case  holds  that  the 
vested,  we  know  of  no  sound  reason  duties  of  water  officials  are  minis- 
why  a  suit  in  equity  to  determine  and  terial,  and  they  cannot  settle  rights 
adjust  such  rights  and  enjoin  inter-  between  owners.  Boulder  etc.  Co.  v. 
ference  of  those  rights  by  others  under  Hoover  (Colo.  1910),  110  Pac.  75. 
a  claim  of  right  may  not  be  main-  "In  Nevada  the  raising  of  the  ques- 
tained.  Such  suits  are  permitted  tion  of  the  constitutionality  of  an  ad- 
everywhere  where  the  system  of  ap-  ministrative  adjudication  has  been 
propriation  adopted  by  our  statute  avoided  by  the  State  Engineer  sub- 
obtains.  In  some  States  they  have  mitting  his  findings  to  a  court  and 
been  provided  by  statute,  but  in  the  having  them  issued  as  a  decree  of  the 
absence  of  statute,  they  have  been  court,  instead  of  issuing  them  as  a 
upheld  under  general  principles  of  decree  of  the  engineer,  from  which 
equity  jurisdiction,"  though  also  hold-  appeal  might  be  taken  to  the  court." 
ing  that  it  is  within  the  discretion  of  Report  for  1908,  of  O.  E.  S.  (U.  S. 
the  court  to  remand  the  parties  to  Dept.  of  Agr.),  p.  361.  This  is  the 
their  remedies  by  application  to  the  plan  adopted  by  the  Oregon  statute, 
board."  In  the  Hawaiian  Islands  a  statute 

-'•'<  Farm  Inv.  Co.  v.  Carpenter,  9  provided:  "It  shall  be  the  duty  of 

Wyo.  110,  87  'Am.  St.  Rep.  918,  61  said  commissioners  within  their  sev- 

Pac.  258,  50  L.  R.  A.  747 ;  Willey  v.  eral  districts  to  hear  and  determine 

Decker.  11  Wyo.  496,  100  Am.  St.  all  controversies  respecting  rights  of 

Rep.  939,  73  Pac.  210;  Ryan  v.  Tutty,  private  ways  and  water-rights  be- 

13  Wyo.  122,  78  Pac.  661.  Cf.  tween  private  individuals,  or  between 

Vlialon  v.  North  Platte  etc.  Co.,  11  private  individuals  and  the  govern- 

Wvii.  313,  71  Pac.  995.  ment."  (Code,  sec.  997,  as  amended 

24  Quoting  Dalej  v.  Cox,  48  Cal.  in  Laws  1888,  c.  26.)  "In  settling 

127.  such  controversies,  the  commissioners 
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It  is  true  that  in  Nebraska  the  courts  have  tended  to  hold  the 
decisions  of  the  Board  of  Irrigation  conclusive  upon  the  courts.1 
These  decisions  were  peculiar  in  that  they  arose  out  of  the  rights 
of  riparian  owners,  which  the  court  had  held  to  exist  in  the  State, 
and  then  later,  under  pressure  from  appropriators,  held  in  these 
cases  that  those  rights  could  be  destroyed  by  decisions  of  the  Board 
of  Irrigation  allowing  the  waters  to  be  diverted  to  nonriparian 
lands  by  appropriators.2  But  these  decisions  are  not  consistent  or 
clear  among  themselves ; 3  they  are  inconsistent  with  the  weight  of 


shall  give  such  decision  as  may  in 
each  particular  case  appear  to  them 
to  be  just  and  equitable  between  the 
parties  interested."  (Code,  sec.  998, 
amd.  in  Laws  1878,  c.  19.)  The  de- 
cisions of  the  commissioners  were  held 
not  conclusive  on  the  courts.  Waikulu 
I.  Co.  v.  CornweU,  10  Hawaii,  476; 
Cleghorn's  Appeal,  3  Hawaii,  216; 
Davis  v.  Afong,  5  Hawaii,  216.  It  . 
is  further  held  that  where  parties 
have  certain  rights  measured  by  time, 
water  commissioners  cannot  impose  a 
new  apportionment  by  extent  of  land; 
for  to  do  that  would  be  to  change  the 
water-rights  themselves.  Wilfong  v. 
Bailey,  3  Hawaiian  Rep.  479. 

1  Crawford  Co.  v.  Hathaway,  60 
Neb.  754,  84  N.  W.  272 ;  Crawford  Co. 
v.  Hathaway,  61  Neb.  317,  85  N.  W. 
304;  Crawford  v.  Hathaway,  67  Neb. 
325,  108  Am.  St.  Rep.  647,  93  N.  W. 
781,  60  L.  R.  A.  889;  Farmers'  Canal 
Co.  v.  Frank,  72  Neb.  136,  100  N.  W. 
286;  McCook  Irr.  Co.  v.  Crews,  70 
Neb.  115,  102  N.  W.  249;  Cline  v. 
Stock,  71  Neb.  70,  98  N.  W.  454,  102 
N.  W.  265;  Rasmussen  v.  Blust,  83 
Neb.  678,  120  N.  W.  184;  Rasmussen 
v.  Blust,  85  Neb.  198,  133  Am.  St. 
Rep.  650,  122  N.  W.  862.  In  South 
Dakota  a  default  was  upheld  under  a 
statute  requiring  objections  to  the  de- 
cision of  commissioners  locating  an 
artesian  well  to  be  filed  within  ten 
days.  State  ex  rel.  Township  of  Dry 
Run  v.  Board  of  Assessment,  1  S.  D. 
62,  45  N.  W.  38. 

'*  The  same  question  arises  under 
the  Oregon  statute  as  to  the  rights  of 
riparian  owners.  They  are  required 
to  file  claims  before  the  Board  of 
Control,  i.  e.,  all  owners  or  possessors 
of  lands  bordering  on  and  having  ac- 
cess to  streams  (Or.  Stats.  1909,  c. 
216,  sec.  13) ;  and  while  vested  rights 


are,  in  general  terms,  declared  to  be 
protected  by  the  act,  yet  there  are 
provisions  seeming  to  authorize  the 
board  to  limit  their  rights  to  waters 
in  actual  use. 

3  In  Crawford  v.  Hathaway,  a  case 
which  went  through  three  hearings,  it 
was  each  time  said  that  the  decision 
of  the  board  was  conclusive  upon  the 
courts,  and  not  open  to  collateral 
attack.  It  was  held  that  the  courts 
could  enjoin  private  parties  where  no 
hearing  had  been  had  before  the 
board,  or  pending  such  hearing,  but 
"If  a  controversy  has  been  submitted, 
to  that  board,  and  by  it  adjudicated, 
and  no  appeal  taken,  an  entirely  dif- 
ferent question  is  presented."  and 
held  that  such  adjudication  ousts  the 
courts  of  jurisdiction.  At  the  same 
time,  however,  the  court  said  that 
controversies  which  do  not  impeach 
the  conclusions  of  the  board  may  still 
be  tried  in  court,  saying :  "It  does 
not,  however,  necessarily  follow  from 
the  conclusion  just  reached  as  to  the 
powers  and  duties  of  the  board  that 
the  courts  are  in  any  way  ousted  of 
their  jurisdiction  over  actual  contro- 
versies. The  board  is  possessed  of 
powers  of  an  administrative  character. 
The  courts  have  judicial  powers,  and, 
while  the  board  may  make  all  needful 
preliminary  determinations  to  enable 
it  to  regulate  the  distribution  of 
water,  and  may  determine  whether  or 
not  proposed  appropriations  shall  be 
allowed,  and  in  what  order,  in  pur- 
suance of  the  provision  of  the  statute, 
subject  to  the  right  of  appeal,  when- 
ever a  controversy  arises  over  the 
substance  of  the  rights  of  various 
parties  making  use  of  a  stream,  such 
controversies  are  proper  for  the  courts 
to  take  judicial  cognizance  of.  The 
courts  cannot  administer  the  statute 


§1195  Ch.  49.     ADMINISTRATION.  (3d  ed.)   1109 

authority  already  given;  and  are  unsound  upon  principle,  as  is 
the  conclusion  reached  in  considering  these  cases  independently  in 
another  connection,4  and  as  is  shown  by  the  general  adoption,  in 
most  States,  of  a  system  of  adjudicating  rights  by  special  proceed- 
ings in  court  and  not  by  administrative  officers.5 

(3d  ed.) 

§  1195.    Duties  of  Water  Officials. — Concerning  the  duties  of 

water  officials  in  Colorado,  it  is  said:6  "By  section  2448,  1  Mills' 
Annotated  Statutes,  it  is  made  the  duty  of  the  superintendent  of 
irrigation  to  distribute  the  waters  in  his  division  in  accordance 
with  the  rights  of  priority  of  appropriation  as  established  by  the 
judicial  decrees  entered  in  the  several  water  districts  included  in 
such  division,  and  that  he  shall  have  general  control  over  the  water 
commissioners  of  the  districts  embraced  in  his  division.  The  sev- 
eral decrees  of  the  water  districts  within  a  water  division  are  to  be 
treated  as  one,  and  the  water  distributed  accordingly.  It  is  the 
duty  of  the  superintendent  of  a  water  division  to  make  such  distri- 
bution by  direction  to  the  water  commissioners  under  his  control." 
And  elsewhere  in  the  same  case:  "The  laws  of  the  State  providing 
for  officials  to  distribute  the  waters  of  our  streams  for  agricultural 
uses  according  to  adjudicated  priorities  were  passed  for  the  pur- 
pose of  securing  an  orderly  distribution  of  such  waters,  and  to  pre- 
vent breaches  of  the  peace  which  would  inevitably  ensue  if  the  own- 
ers of  priorities  were  permitted  to  divert  and  divide  the  waters  of 
our  streams  according  to  their  ideas  of  their  adjudicated  rights  and 
needs.  These  laws  must  be  strictly  enforced  and  observed,  and 
the  courts  have  no  power  to  annul  them." 

A  water  commissioner  in  Colorado  has  authority  over  the  various 
ditches  or  companies  directly  taking  from  a  stream,  but  not  over 
consumers  from  the  same  ditch,  which  is  a  company  affair.  "A 
water  commissioner  is  not  required,  nor  is  it  his  duty,  to  make  any 
division  or  distribution  of  the  water  between  the  users  thereof  from 
the  same  ditch,  neither  has  he  the  authority  to  interfere  with  the  in- 
ternal management  of  the  affairs  of  a  ditch  company ;  but  it  is  his 

nor  regulate  the  use  of  the  streams,  N.  W.  951,  holding  that  action  before 

but   they   can   and   should    adjudicate  the    under-assistant   is    not    necessary 

disputes  based  on  the  rights  of  parties  before  suit  in  court  over  disputes  not 

acquired    under   the   statute."     Craw-  in  terms  confided   to  such  assistants, 

ford  v.  Hathaway,  67  Neb.  325,  108  *  Supra,  sees.  616,  651  et  seq. 

Am.  St.  Rep.  647,  93  N.  W.  781,  60  B  infra,  c.  31. 

L.  R.  A.  889.    See,  also,  Farmers'  etc.  «  McLean  v.  Farmers'  etc.  Co.,  44 

Co.  T.  Cozard  etc.  Co.,  65  Neb.  3,  90  Colo.  184,  98  Pac.  16. 
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duty  to  turn  no  more  water  into  a  ditch  to  which  it  may  be  entitled 
by  virtue  of  any  decree  than  is  necessary  to  serve  the  needs  of  the 
consumers  under  such  ditch,  and  to  refuse  to  turn  water  into  any 
ditch  for  the  use  of  one  not  entitled  thereto."7 

The  water-master  cannot  be  required  to  go  beyond  the  provisions 
of  the  decree  to  ascertain  whether  or  not  the  same  is  supported  by 
the  findings  or  whether  there  is  a  conflict  between  the  findings  and 
decree,  but  he  can  look  only  to  the  decree  for  his  instructions  as 
to  the  amount  of  water  to  be  distributed  to  each  claimant.8 

(3d  ed.) 

§  1196.  Actions  by  and  Against  Officials. — A  water  commis- 
sioner is  a  public  official,9  and  may  be  enjoined  like  other  officials 
if  acting  in  excess  of  his  authority,  and  adverse  rulings  of  his  may 
be  questioned  in  court  so  far  as  they  exceed  his  authority.10  In  an 
action  to  enjoin  a  water  commissioner  from  diverting  water  from 
a  stream,  the  persons  for  whose  benefit  it  is  diverted  are  necessary 
parties.11  Officials  having  power  to  shut  off  water  cannot  be  held 
for  damages  for  failure  to  do  so  in  the  absence  of  notice  of  wrong- 
doing.12 

Where  illegality  of  official  action  is  relied  upon  as  a  ground  for 
invoking  the  aid  of  a  court  to  restrain  steps  to  be  taken  in  consum- 
mation thereof,  it  is  held  in  Colorado  that  the  party  seeking  such 
relief  must  allege  the  facts  which  constitute  the  illegality  com- 
plained of.13 

Mandamus  lies  against  the  State  Engineer  to  enforce  perform- 
ance of  his  duties  so  far  as  they  do  not  involve  questions  of 
his  judgment  and  discretion,  but  only  ministerial  acts.14  In 

7  Cache  La  Poudre  Co.  v.  Hawley  Colo.  184,  98  Pac.  16,  holding  no  cause 

(1908),  43  Colo.  32,  95  Pac.  317.    Cf.  of  action  stated. 

Boulder   etc.   Co.   v.    Hoover    (Colo.),  1*  Idaho     etc.     Co.    v.    Stephenson 

110  Pac.  75.  (1909),  16  Idaho,  418,  101  Pac.  821, 

R  Qfofi^r            QH™    .    /"iar»<n      11  saying:   "The   issuance  of  the   certifi- 

Idaho    374    82  Pac    451      (         )f  cate    is    a    material    duty,    and,    in 

no,  d74,  M  I  ac.  451.  cage    ^    gtate    Engineer    refuses    to 

9  Boberson  v.  People  ex  rel.  Soule,      issue  it  after  the  proper  fee  has  been 
40  Colo.  119,  90  Pac.  79.  tendered,    he    may    be    compelled    by 

10  Preceding  sections.  writ    of    mandate    to    issue    it.      Of 

T .  o«?  /-.  i      OAO       course,  if  there  was  any  question  in 

11  Squires  v.  Livezey,  36  Colo.  302,  d'  t     th    8uffici        V  the          f 

£  ^nf^unSR££lS?i£  of  completion,  the  State  Engineer 
Farmers  Co.  44  Colo  184  98  Pac.  16;  couW  Q£  be  ;  ired  t  d  idj  tfaat 

Boulder  etc.  Co.  v.  Hoover  (Colo.),  110  8uch  proof  was  4sufficient,  as  his  dis- 

ac'  cretion  in   deciding   that   matter   can- 

12  Farmers'  etc.  Co.  v.  Maxwell,  4  not  be  controlled  by  mandate."     Corn- 
Colo.  App.  447,  36  Pac.  556.  pare  Cache  La  Poudre  Co.  v.  Hawley, 

13  McLean  v.  Farmers'  etc.  Co.,  44  43  Colo.  317,  95  Pac.  317. 
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mandamus  against  him.  the  water  commissioner  cannot  raise  the 
question  of  abandonment  of  a  decreed  right,  nor  questions  in- 
volved in  change  of  point  of  diversion,  since  only  injured  parties 
can  raise  such  points.16 

(3d  ed.) 

§  1197.  Pay  of  Water  Officials.— The  State  Engineer's  salary 
is  fixed  by  the  statute;  being,  for  example,  $3,600  in  Nevada, 
$2,400  in  Idaho,  and  $2,000  in  South  Dakota  and  Nebraska. 

A  water  commissioner  has  no  jurisdiction  outside  his  district, 
and  cannot  claim  compensation  for  work  performed  beyond  its 
boundaries,  though  the  headgates  of  such  outside  ditches  are  within 
his  district.16  Nor  can  a  county  with  no  irrigated  land  within  a 
certain  water  division  be  forced  to  contribute  to  the  salary  of  the 
superintendent  of  that  division.17  To  hold  lands  for  the  salary  of 
irrigation  officials,  the  land  must  not  only  be  within  the  water  dis- 
trict, but  must  be  irrigated  by  its  waters.18  In  Idaho,  a  water- 
master  has  no  authority  to  begin  work  as  water-master  until  he  has 
been  called  upon  by  two  or  more  owners  or  managers  of  ditches 
or  persons  controlling  ditches  in  his  district,  by  application  in  writ- 
ing stating  that  there  is  a  necessity  for  the  use  of  water,  and  is 
entitled  to  no  pay  for  work  done  without  request,  and  only  from 
those  who  request  it,  where  some  request  and  some  do  not.10  In 
Wyoming,  the  statute  is  very  similar  to  that  in  Idaho  upon  which 
this  decision  was  based.20  So,  a  late  Utah  statute  says  that  water 
commissioners  (unless  called  upon  by  the  State  Engineer)  shall  not 
begin  work  until  called  in  by  one  or  more  appropriators  in  writ- 
ing.21 

(3d  ed.) 

§  1198.    Water  Commissioners  and  State  Engineer  in  California 

and  Other  States  That  have  not  Adopted  Water  Codes. — The  office 
of  the  State  Engineer  was  created  in  1878,22  and  William  Ham 
Hall  became  State  Engineer.  He  started  his  work  on  an  elaborate 

15  Boulder     etc.     Co.     v.     Hoover  official     for    salary,    Board    etc.    v. 
(Colo.  1910),  110  Pac.  75.  Wheeler,   39   Colo.   207,   88    Pac.   50; 

16  Fravert  v.   Board   etc.,  39  Colo.  County    Commissioners    v.    Locke,    2 
71,  88  Pac.  873.  Colo.  App.  508,  31  Pac.  351. 

17  Chapman  v.  Bd.  of  Co.  Com.  of  w  Walker  v.  Elmore  County  (1909), 
Phillips   Co.,    17    Colo.    App.    236,    68  16  Idaho,  696,  102  Pac.  389. 

Pac.  134.  20  Wyo.  Rev.  Stats.  1899,  sec.  894, 

18  Chew  v.  Board  of  Commrs.  etc.,      anul.  1907,  c.  86. 

18  Colo.  App.  162,  70  Pac.  764.  See,  21  Stats.  1911,  c.  104,  p.  145,  sec.  8. 
also,  concerning  action  of  irrigation  22  Stats.  1877-78,  p.  634. 
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plan,  intending  an  irrigation  survey  similar  to  the  then  recent 
famous  Geological  Survey  of  California  by  Professor  J.  D.  "Whit- 
ney. His  work,  published  in  two  volumes,  disappointed  the  legis- 
lature, especially  when  it  was  seen  that  the  first  volume  (published 
in  1888)  consisted  mostly  of  translation  of  foreign  laws.  Mr.  Hall 
said  in  his  second  volume  (preface)  that  the  legislature  complained 
that  he  was  accomplishing  nothing  and  threatened  to  cut  off  his 
appropriation.  The  appropriation  was  in  fact  withdrawn  in  1889  ^ 
and  the  office  afterward  was  abolished. 

Water  commissioners  were  provided  in  California  at  an  early 
date.24  The  act  applied  to  only  a  few  counties  and  was  frequently 
amended,25  and  at  the  time  of  Lux  v.  Haggin  l  it  was  doubted 
whether  these  acts  remained  in  force  at  all.  They  are  of  no  practi- 
cal operation  to-day.2  Under  these  statutes  it  has  been  held  that 
water  commissioners  cannot  abridge  the  rights  of  riparian  owners,3 
nor  can  the  consent  or  authorization  of  water  commissioners  give 
any  rights  against  any  prior  claimants.4 

The  office  of  State  Engineer  was  again  created  in  1907,5  but  be- 
yond providing  for  co-operation  with  the  United  States  Reclama- 
tion Service,  has  no  connection  with  irrigation  or  the  use  of  waters. 
A  statute  was  also  passed  in  1909  for  a  hydrographic  survey  of  the 
State.8  In  1911,  California  Statutes  provided  for  a  State  Engineer 
and  Board  of  Irrigation  (confined,  as  to  waters,  to  an  investigation 
of  resources),  a  Conservation  Commission,  and  a  State  Board  of 
Water  Power  Control.68 

In  Montana  there  is  a  State  Engineer  who  is  president  of  the 
Carey  Act  Land  Board,  but  otherwise  is  not  connected  with  waters , 
except  that  he  shall  make  a  stream  survey  of  the  State,7  and  there 
is  a  statute  for  appointment  of  court  commissioners  to  execute  de- 
crees.8 

In  Washington  the  statutes  provide  for  water  districts,  each 
county  being  a  district,  with  a  water  commissioner  for  each.  These 

23  Stats.  1889,  c.  328.  •*  Lakeside  Ditch  Co.  v.  Crane,  80 

24  Stats.  1854,  p.  76.  Cal.  181,  22  Pac.  76.     For  some  other 

25  Last  amended  1862,  p.  234.  decisions  under  these  statutes,  see  Pico 

1  69  Cal.  255,  10  Pac.  674.  v-  Colimas,  32  Cal.  578;  Daley  v.  Cox, 

2  Cf.   Political   Code,   sec.   19,  con-      4&  Cal.  127. 

tinning  in  force  acts  concerning  water          5  Laws  1907,  c.  183. 
commissioners.      Compare     Strong    v.          e  Cal.  Stats.  1909,  c.  704. 
Baldwin  (1908),  154  Cal.  150,  129  Am.          fta   <.  «,   ioc    400.  an*  ,•„/,„ 

St.  Rep.  149,  97  Pac.  178.  J  i???    '  '         '  f    ' 

3  Lux  v.  Haggin,   69  Cal.  255,  10 

Pac.  674;  Charnock  v.  Rose,  70  CaL  7  Mont-  Laws  1911>  c-  128>  P-  352- 
189,  11  Pae.  625.  8  Stats.  1911,  c.  43,  p.  72. 
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water  commissioners  are  to  keep  a  register  of  appropriations,  and 
apportion  the  water,  control  headgates,  etc.9 

In  all  States,  courts  have  power,  with  or  without  statutes,  to 
appoint  commissioners  to  carry  out  decrees,  if  necessary.10 

(3d  ed.) 

§  1199.  Comments  of  the  United  States  Department  of  Agri- 
culture.— As  this  legislation  is  comparatively  recent  and  not  ex- 
tensively as  yet  reviewed  by  the  courts,  some  quotations  concerning 
its  operation  are  appended  from  Bulletin  168  of  the  United  States 
Department  of  Agriculture,  entitled,  "The  State  Engineer  and  His 
Relation  to  Irrigation." 

Colorado. — "These  records  have  never  been  kept  up  by  the  com- 
missioners, the  reasons  usually  assigned  being  that  the  county 
commissioners,  who  must  allow  the  bills  of  the  water  commissioners, 
have  refused  to  pay  for  the  time  necessary  for  the  collection  of  the 
data  required.  The  commissioners  have  been  repeatedly  urged  to 
collect  the  information  while  about  their  other  duties,  but  have  not 
generally  done  so.  They  complain  also  that  farmers  and  ditch- 
owners  will  not  give  them  the  information,  seeming  to  think  that  it 
may  in  some  way  be  used  to  their  disadvantage." 

"With  the  exception  of  the  filing  and  approval  of  plans  and  the 
examination  of  dams  complained  of,  the  law  regarding  reservoirs 
is  not  generally  enforced  because  of  lack  of  funds.  There  are  hun- 
dreds of  reservoirs  in  Colorado,  and  an  annual  inspection  to  de- 
termine how  much  can  be  safely  stored  would  require  a  large 
outlay." 

"Anyone  dissatisfied  with  any  action  of  the  commissioner  may 
appeal  to  the  division  engineer  and  through  him  to  the  State  En- 
gineer, but  the  usual  practice  has  been  to  disregard  the  orders  of 
the  commissioner  and  then  apply  to  the  court  for  an  injunction 
restraining  him  from  enforcing  them." 

"The  commissioners  and  their  deputies  are  given  the  power  to 
makes  arrests.  Very  little  is  done  under  this,  however.  The  com- 
missioners find  that  in  many  cases  the  district  attorneys  will  not 
prosecute,  or  if  they  do  they  make  little  effort  to  convict.  Juries 
will  seldom  convict  for  this  offense.  The  early  reports  of  the  com- 

»  Pierce's  Codes,  sees.  5826,  5840-          10  Supra,  sec.  640.    See  Montezuma 

tQ.17     o^»   „!«„   flta+a   iana   /.   ona    n       etc-  C°«  v-  Smithville  Co.   (Ariz.),  31 
847.    See,  alao,  Stats.  1909,  c.  209,  p.      Si]p    a    ^      67>   dting  ^  g^.ond 

221.  edition  of  this  book. 
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missioners,  published  in  the  reports  of  the  State  Engineer,  are 
largely  made  up  of  statements  of  their  troubles  with  parties  who 
refused  to  obey  their  orders  and  threatened  bodily  harm  to  them  in 
case  they  attempted  to  perform  their  duties.  However,  the  senti- 
ment against  the  unlawful  taking  of  water  and  in  favor  of  the 
punishment  of  those  who  do  so  seems  to  be  growing." 

Idaho. — "To  aid  in  a  proper  distribution  of  the  water,  all  ap- 
propriators  are  required  to  maintain  headgates  and  measuring 

flumes  in  their  ditches Little  has  been  done  under  this  law 

thus  far  for  the  same  reason  that  arrests  are  not  made  for  chang- 
ing headgates.  It  is  not  considered  desirable  to  make  the  law  ob- 
noxious to  the  water  users,  but  rather  to  create  a  sentiment  in  favor 
of  its  enforcement,  which  is  gradually  being  accomplished." 

Nevada. — "For  instance,  he  [the  State  Engineer]  decides  that 
the  rights  antedating  1875  can  be  supplied  at  a  particular  time. 
Among  the  holders  of  rights  prior  to  that  date  priorities  are  not 
recognized,  but  the  water  is  distributed  to  them  in  the  manner  in 
which,  in  the  opinion  of  the  engineer,  it  can  be  made  to  do  the  most 
good. 

"It  is  probable  that  any  holder  of  an  early  right  might  have 
succeeded  in  securing  his  full  supply  regardless  of  the  sufferings 
of  his  neighbors  had  he  gone  into  court;  but  with  one  exception 
no  objection  was  made  to  the  distribution  made  by  the  engineer. 
The  party  objecting  attacked  a  water  commissioner  and  was  fined 
for  resisting  an  officer." 

Utah. — "Failure  to  put  in  structures  within  thirty  days  after 
requested  to  do  so  by  the  engineer  is  a  misdemeanor,  but  no  punish- 
ment is  specified.  The  engineer  has  not  pushed  this  matter." 

Speaking  Generally. — "Most  of  the  States  have  provided  for  thi? 
by  requiring  ditch-owners  to  put  in  headgates  and  measuring  de- 
vices on  the  request  of  the  water  officials.  Various  means  of  enforc- 
ing this  provision,  in  case  the  owners  refuse  to  put  in  the  structures, 
have  been  tried,  such  as  having  the  official  put  them  in  and  collect 
the  cost  through  the  county  commissioners  or  by  suit  in  the  court, 
or  having  the  county  commissioners  put  in  the  structures  and  tax 
the  cost  against  the  property  of  the  ditch-owner.  All  such  systems 
have  proved  ineffective,  partly  because  county  commissioners  are 
apt  to  be  in  sympathy  with  the  ditch-owners,  and  refuse  to  act, 
and  partly  because  of  the  delay  which  is  unavoidable  where  so  many 
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different  agencies  are  required  to  act.  The  only  provision  which 
has  been  uniformly  effective  is  giving  the  water  officials  power  to 
refuse  to  deliver  water  to  parties  who  do  not  comply  with  their 
orders  within  a  reasonable  time." 

§§  1200-1205.     (Blank  numbers.) 
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CHAPTER  50. 

DETERMINATION  OF  EXISTING  PRIORITIES  BY  ADMIN- 
ISTRATIVE  OFFICERS. 

§  1206.  Wyoming  method. 

§  1207.  Preparatory  steps. 

§  1208.  Procedure. 

§  1209.  Certificates. 

§  1210.  Constitutionality  of  these  statutes. 

§  1211.  How  far  excluding  proceedings  in.  court. 

§§  1212-1221.     (Blank  numbers.) 

(3d  ed.) 

§  1206.  Wyoming  Method. — A  census  determination  and  list- 
ing is  made  of  all  existing  appropriations  in  the  States  adopting 
water  codes.  The  duty  of  doing  this  rests,  in  three  States  following 
Wyoming  (Nebraska,  Nevada  and  Wyoming),  with  the  head  of  the 
administrative  organization.  In  the  1909  Oregon  statutes,  the  de- 
termination is  primarily  by  the  administrative  officers,  who  submit 
their  conclusions  to  the  courts  for  final  decision.1  In  Farm  Inv. 
Co.  v.  Carpenter2  it  is  said:  "The  special  proceeding  for  adjudica- 
tion was  purely  statutory,  and  the  only  reason  for  its  creation  is 
to  be  found  in  the  inability  of  the  ordinary  procedure  and  processes 
of  the  law  to  meet  the  necessities  pertaining  to  the  segregation  by 
various  individuals  or  companies  of  water  from  the  same  stream, 
by  separate  ditches  or  canals,  and  at  different  points  along  its 
course,  under  rights  by  appropriation  to  so  divert  and  use  the 
water.  A  similar  proceeding  in  Colorado  has  been  held  to  be 
based  upon  or  to  grow  out  of  the  police  power  of  the  State."3 

The  States  referred  to  in  the  next  sections  are  given  only  as  ex- 
amples. References  to  the  statutes  of  all  will  be  found  at  the  end 
of  this  book  in  the  part  devoted  to  statutes.  The  provisions  of  the 
statutes  go  very  particularly  into  details  of  procedure. 

1  Determination  of  existing  priori-          3  Citing       Farmers'       Independent 
ties  were  also  rested  with  the  Board  of  Ditch   Co.  v.   Agricultural  Ditch   Co., 
Control  in  the   1905   statute  of  New  22  Colo.  513,  55  Am.  St.  Rep.  149,  45 
Mexico  (Stats.  1905,  p.  270,  sec.  29),  Pae.    444;    White   v.    Farmers'    High 
but  changed  in  1907  to  the  method  in.  Line  Canal  etc.  Co.,  22  Colo.  191,  43 
the  next  chapter.  Pac.  1028,  31  L.  R.  A.  828.    See,  also, 

2  9  Wyo.  110,  87  Am.  St.  Eep.  918,  Louden  etc.  Canal  Co.  v.  Handy  Ditch 
61  Pac.  253,  50  L.  B.  A.  747.  Co.,  22  Colo.  102,  110,  43  Pac.  535. 
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(3d  cd.) 

§  1207.    Preparatory  Steps.  —  In  Nevada,  the  State  Engineer 

sends  out  blanks  to  be  filled  up  by  all  existing  claimants,  and  sworn 
to,  and  he  collects  all  existing  decrees  of  courts  and  other  data 
available,  and  prepares  complete  maps.4  A  failure  of  claimant 
to  file  his  claim  is  a  crime.5  In  Wyoming,  a  notice  of  investiga- 
tion is  published  for  each  stream,  and  all  claimants  then  fill  out 
sworn  statements  on  blank  forms,  and  the  division  superintendent 
then  takes  all  evidence  available,  surveying  the  stream  and  examin- 
ing claimants.6  The  Oregon  statute  follows  that  of  Wyoming.7 
Adjudication  begins  on  petition  of  some  water  user,  the  officials 
make  a  survey  and  take  testimony,  and  file  a  report  in  each  county, 
and  the  board  makes  its  order. 

(3d  ed.) 

§  1208.  Procedure.  —  In  Nebraska,  the  whole  procedure  is  left 
to  the  determination  of  the  State  board,  subject  to  appeal  to  the 
courts.8  In  Nevada,  from  the  data  collected  as  above,  the  State 
Engineer  prepares  a  list  of  priorities  and  issues  certificates,  sub- 
ject to  action  against  him  in  the  courts.9  In  Wyoming,  the  evi- 
dence gathered  as  above  by  the  division  engineer  is  placed  before. 
the  State  Engineer,  who  prepares  maps  therefrom.  The  maps 
and  other  data  are  then  all  placed  before  the  Board  of  Control, 
which  adjudges  the  right  of  each  claimant,  subject  to  a  rehearing 
or  an  appeal  to  the  courts  within  one  year.10  In  Oregon,  the  con- 
clusions of  the  Board  of  Control  must  be  approved  by  the  district 
court  before  they  are  final.11 

(3d  ed.) 

§  1209.  Certificates.  —  In  Nebraska,  the  priorities  thus  deter- 
mined are  recorded  in  the  office  of  the  State  board,  and  a  cer- 
tificate issued  to  the  appropriator.12  .  In  Nevada,  the  list  prepared 
by  the  State  Engineer  as  above  is  recorded  with  the  county  re- 
corder, and  that  list  is  relied  on  thereafter.13  Certificates  are  also 
issued  to  the  appropriators.14  In  Wyoming,  the  Board  of  Control 

4  Nev.   Stats.    1903,   p.   18;    Stats.          to  Bev.  Stats.  872,  874,  883;  Stats. 
1907,  p.  30,  sees.  18,  19.  1901,  p.  70. 

5  Nev.  Stats.  1907,  p.  30,  sec.  16.  n  Qr.  Stats.  1909,  c.  216,  sec.  24. 


rights.    Wyo.  Stats.  1901,  c.  67,  sec.  2. 

7  Stats.  1909,  c.  216,  sec.  35.  13  State.  1903,  p.  18;   Stats.  1907, 

•  Comp.  Stats.  1903,  sec.  6427.  P-  3n-  8ecs-  l?i  18  et  seq. 

•  Stats.  1903,  p.  18.  "  Ibid. 


1118  (3d  ed.)         Pt.  VI.     STATE  WATER  CODE  SYSTEMS.     §§  1210, 1211 

issues  a  certificate  of  priority,  which  is  recorded  with  the  county 
clerk.15 

In  Nebraska  all  claims  are  considered  established  which  date 
prior  to  1895,  and  the  filing  of  a  claim  dating  prior  to  that  year 
would  now  be  regarded  with  much  doubt  by  the  State  Engineer. 

(3d  ed.) 

§  1210.  Constitutionality  of  These  Statutes. — Where  the  deter- 
mination is  by  the  State  Board  or  State  Engineer,  it  has  been  made 
a  question  whether  the  statutes  are  unconstitutional  as  conferring 
judicial  powers  on  administrative  officers.  The  general  holding, 
however,  has  been  that  in  this  as  in  other  matters  the  power  of  the 
water  officials  is  administrative  or  ministerial,  and  the  statutes  are 
hence  constitutional.  Reference  is  made  to  the  preceding  chapter, 
where  the  point  is  considered  in  this  as  well  as  various  other  as- 
pects in  which  it  has  arisen.18 

(3d  ed.) 

§  1211.  How  Far  Excluding  Proceedings  in  Court. — The  stat- 
utes usually  in  whole,  or  in  large  part,  declare  that  the  determina- 
tion of  the  administrative  officers  shall  be  conclusive  unless  directly 
appealed  from,  and  cannot  be  collaterally  attacked;  that  is,  they 
may  only  be  disputed  by  direct  application  to  the  board  itself  or 
a  direct  appeal  from  the  board's  decision  when  rendered,  but  not 
otherwise.  For  example,  it  is  enacted  in  Wyoming,17  "The  final 
orders  or  decrees  of  the  State  Board  of  Control,  in  the  proceedings 
provided  by  law  for  the  adjudication  and  determination  of  rights 
to  the  use  of  the  public  waters  of  the  State,  shall  be  conclusive 
as  to  all  prior  appropriations,  and  the  rights  of  all  existing  claim- 
ants upon  the  stream  or  other  body  of  water  lawfully  embraced  in 
the  adjudication,  subject,  however,  to  the  provisions  of  law  for  re- 
hearings  in  such  proceedings  and  for  the  reopening  of  the  orders 
or  decrees  therein  and  for  appeals  from  such  orders  or  decrees." 
In  Oregon,  where  the  board  must  have  its  determination  approved 
by  decree  of  court  before  it  is  final,  the  statute  makes  it  obliga- 
tory upon  the  court  to  give  its  approval  if  no  exceptions  to  the 
report  are  filed,  and  in  case  such  be  filed,  the  court  has  (semble) 
no  power  to  reject  the  report,  but  may  only  send  it  back  for  modi- 
fication.18 During  the  hearing  in  court  upon  the  board's  report, 

15  Rev.  Stats.  873.  18  Or.  Stats.  1909,  c.  216,  sees.  25, 

18  Supra,  sec.  1192  et  seq.  26. 

"  Stats.  1901,  c.  67,  sec.  1. 
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"the  division  of  water  from  the  stream  involved  in  such  appeal 
shall  be  made  in  accordance  with  the  order  of  the  board,"19  and 
further,  ' '  The  determinations  of  the  Board  of  Control  as  confirmed 
or  modified  as  provided  by  this  act  in  proceedings  shall  be  con- 
clusive as  to  all  prior  rights,  and  the  rights  of  all  existing  claim- 
ants upon  the  stream  or  other  body  of  water  lawfully  embraced 
in  the  determination."20 

But,  as  considered  in  the  foregoing  chapter,  it  is  usually  held 
that,  while  the  decisions  of  the  water  officials  are  entitled  to  great 
respect,  and  in  practice  are  not  often  disputed,  yet  the  statute  can- 
not vest  in  them  the  finality  of  judicial  powers,  nor  take  from  the 
courts  the  power  to  grant  relief  to  a  party  whose  rights  the  officials 
may  have  infringed  (whether  he  has  directly  appealed  or  not,  it  is 
held)  ;  although  the  board's  decision  may,  however,  have  the  effect 
of  starting  the  statute  of  limitations.21 

i»  Ibid.,  sec.  28.  21  Supra,  c.  49. 

20  Or.  Stats.  1909,  c.  216,  sec.  33. 

§§  1212-1221.     (Blank  numbers.) 


1120  (3d  fid.),        Pt.VI.    STATE  WATEB  CODE  SYSTEMS.     551222,1223 


CHAPTER  51. 

DETERMINATION    OF    PRIORITIES    BY    SPECIAL    PRO- 
CEEDINGS IN  COURT. 

§  1222.  Colorado  method. 

§  1223.  Preparatory  steps. 

5  1224.  Procedure  on  suit. 

§  1225.  Decree  and  certificate. 

§  1226.  Constitutionality  of  these  statutes. 

§  1227.  Same — Due  process  of  law. 

§  1228.  Nature  of  the  proceedings. 

§  1229.  Carrier  or  consumer. 

§  1230.  Scope  of  proceedings. 

§  1231.  Form  of  decree,  costs,  etc. 

§  1232.  Effect  of  decree — Time  limitations. 

§  1233.  Same — Ses   adjudicata. 

§  1234.  Conclusion. 

§  1235.  Comment  of  Department  of  Agriculture. 

§§  1236-1244.     (Blank  numbers.) 

(3d  ed.) 

§  1222.  Colorado  Method. — In  most  of  the  States  having  spe- 
cial water  codes,  special  statutory  proceedings  in  court  are  pro- 
vided, following  a  method  which  originated  in  Colorado,  whereby 
all  claimants  on  a  stream  are  brought  into  a  court  in  a  single  suit 
and  a  decree  rendered  seeking  to  fix  permanently  the  rights  of 
each.  This  method  is  now  in  force  in  Colorado,  Idaho,  North 
Dakota,  Oklahoma,  New  Mexico,  South  Dakota,  Utah  and  to  some 
extent  also  in  Oregon,1  Washington  and  Montana.2 

The  States  referred  to  in  the  following  are  given  merely  as  ex- 
amples. Reference  to  the  statutes  of  each  State  will  be  found  in 
a  later  part  of  this  book.  It  should  be  noted  that  courts  have 
power,  without  special  statute,  to  settle  rights  under  the  ordinary 
procedure,  and  to  appoint  commissioners  to  execute  their  decrees.3 

(3d  ed.) 

§  1223.  Preparatory  Steps. — In  Utah  the  State  Engineer  must 
make  a  complete  survey  of  each  river  system  or  watercourse  of 

i  As  to  Oregon,  see  the  preceding          2  See   Part   VIII,   statutes   of   the 
chapter.     The  Oregon  statute  aims  at      various  States. 
a    combination   of   the    Colorado    and          3  Supra,  sees.  629,  640. 
Wyoming  methods,  adopting  more  of 
the  latter  than  the  former. 
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the  State,  beginning  with  those  most  used  for  irrigation,  collecting 
all  data  available.  He  must  publish  a  notice  in  a  newspaper  "for 
fifteen  days  before  commencing  on  any  system.  He  files  the  re- 
sults with  the  clerk  of  the  district  court,  which  shall  then  have 
exclusive  jurisdiction  to  determine  priorities  of  right  on  that 
stream,  and  the  clerk  of  the  court  then  publishes  notice  in  a  news- 
paper requiring  all  claims  to  be  filed  within  six  months.  A  sworn 
statement  is  filled  out  by  each  claimant,  and  all  are  tabulated  by 
the  State  Engineer.  In  Colorado,  the  proceedings  are  not  on  the 
initiative  of  the  State,  but  are  begun  by  some  claimant  on  the 
stream  filing  suit  to  have  his  right  determined.4  In  Idaho,  provi- 
sions based  on  the  Colorado  statutes  were  enacted  in  the  Code  of 
Civil  Procedure ; 6  but  the  new  statute  provides  for  the  initiative 
of  the  State  on  streams  not  yet  adjudicated.  For  all  such  streams 
the  water  commissioner  must  bring  suit  in  the  district  court  against 
all  claimants,  and,  after  filing  the  suit,  make  an  examination  and 
survey  of  the  stream  and  gather  all  available  information  and  pre- 
sent it  to  the  court.6  In  some  of  the  other  States  the  suit  is  brought 
in  the  name  of  the  attorney  general.7 

(3d  ed.) 

§  1224.  Procedure  on  Suit. — In  Colorado,  the  proceedings  are 
upon  the  initiative  of  some  claimant.8  He  makes  an  application 
to  the  court  and  notice  is  published.9  The  form  of  hearing  is 
specially  provided  for,10  and  the  judge  may  order  it  before  a  referee, 
in  which  case  the  form  of  hearing  is  likewise  specially  provided 
for.11  A  specific  decree  is  then  rendered.  An  appeal  may  be  taken 
to  the  supreme  court.12  In  Utah,  the  court  may  then  appoint  a 
referee  or  may  determine  priorities  without  a  referee.13  The  state- 

*  M.  A.  S.  2403.  et  seq.;  Rev.  Stats.  1908,   sees.    3291-3306.     "It   is   made 

1908,  sec.  3276  et  seq.  the  duty  of  the   referee  to  take   the 

5  (1901),  sec.  3791.  testimony   in    writing   and    to    file    it 

6  Stats.    1903,   p.    223,   sees.    34   et  with  the  clerk  of  the  district  court, 
seq.,  37,  as  amended  1905,  p.  357.  and  it  is  made  the  duty  of  the  clerk 

7  Idaho,    New    Mexico,    North    Da-  to  preserve  the  files  intact,  and,  unless 
kota,   Oklahoma,  South   Dakota.     See  there  is  something  in  the  record   by 
statutes,  infra,  Part  VIII.  which    it    affirmatively    appears    that 

8  The  statement  of  claim  required  some    of    the    files    or    some    of    the 
may  be  made  by  any  one  of  the  own-  depositions  were  missing,  we  will  pre- 
ers.      Mills'    Ann.    Stats.,    sec.    2403;  sume  that  these  officers  did  their  duty, 
Putnam  v.  Curtis,  7  Colo.  App.  441,  and  that  the  files  contained  the  entire 
43  Pac.  1056;   Park  v.  Park   (1909),  record."     Woods  v.  Sargent,  43  Colo. 
45  Colo.  347,  101  Pac.  406.  268,  95  Pac.  932. 

»  M.  A.  S.  2405  et  seq.  i-'  M.  A.  S.  24  et  seq. 

W  M.  A.  S.  2403.  13  stats.    1911,    c.   3,  p.   2;    Comp. 

u  M.  A.  S.  2409  et  seq.;  Rev.  Stats.  Laws  1907,  sec.  1285. 
Water  Bight* — 71 
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ments  filed  by  claimants  stand  in  place  of  pleadings.  Testimony 
may  be  taken  at  such  places  as  advisable,  giving  notice  to  claimants 
as  each  claim  comes  up.  Any  interested  party  may  file  a  contest. 
An  Idaho  act  of  1911  provides  a  summary  procedure  to  establish 
any  right  omitted  from,  or  arising  subsequent  to,  an  adjudication 
decree.  Suit  is  to  be  filed  against  the  water-master,  accepting  the 
correctness  of  findings  in  the  former  proceedings,  and  publishing 
notice.  The  decision  is  to  be  prima  facie  evidence  only,  and  open 

to  collateral  attack.13a 

• 

(3d  eel.) 

§  1225.  Decree  and  Certificate. — In  Colorado,  the  clerk  of  the 
court  issues  a  certificate  of  the  decree,  and  the  holder  files  this 
with  the  water  commissioners  of  his  district,  and  this  is  relied  on 
by  them.14  It  is  recorded.15  The  State  Engineer  and  the  division 
engineer  each  keep  a  list  of  the  decreed  priorities.16  In  Utah,  the 
decree  is  rendered  by  the  court  upon  the  findings  of  the  referee,  if 
satisfactory  to  the  court,  subject  to  appeal  to  the  supreme  court. 
A  certificate  is  then  issued  in  duplicate  to  each  owner  containing 
the  facts  stated  in  the  decree.  One  copy  is  to  be  recorded  within 
thirty  days  with  the  county  recorder  17  and  the  other  with  the  State 
Engineer.  Similar  steps  are  taken  in  the  other  States  following 
this  method. 

In  Colorado,  a  similar  proceeding  is  specially  provided  for  other 
uses  than  irrigation,18  though  usually  these  provisions  are  originally 
made  to  cover  all  uses  of  water.  In  Colorado  a  similar  procedure 
is  likewise  specially  provided  for  changes  in  the  place  of  diver- 
sion.19 This  special  procedure  is  expressly  made  exclusive  in  all 
these  matters.20  In  all  the  States  the  result  aimed  at  is  the  issuance 
and  recording  of  consecutively  numbered  certificates  of  priority. 

(3d  ed.) 

§  1226.     Constitutionality  of  These    Statutes. — As   a    general 

principle,  these  acts  are  constitutional.21     Where  the  duty  of  bring- 

i3a  Idaho    Stats.    1911,    c.    224,    p.  Co.  v.  Northern  etc.  Co.,  12  Colo.  525, 

709.     See  supra,  sec.  625  et  seq.  21  Pac.  711. 

14  M.  A.  S.  2404,  2408.  ™  3  M.  A.  S.,  1905  ed.,  2273d  et 

15  M.  A.  S.  2404.  seq.     See  supra,  sec.  506. 

16  3  M.  A.  S.,  1905  ed.,  2447i.  20  3  M.  A.  S.,  1905  ed.,  2339. 

17  In  South  Dakota,  with  the  water  21  McLean  v.  Farmers'  etc.  Co.,  44 
commissioner.  Colo.  184,  98  Pac.  16,  saying :  "Counsel 

18  3   M.  A.  S.,   1905  ed.,  2399a  et  for  plaintiffs  contend  that  the  act  for 
seq.     Originally  the  Colorado  statutes  the  distribution  of  waters  passed  by 
applied  only  to  irrigation.    Platte  etc.  the  General  Assembly  of  1887  (Sess. 
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ing  suit  is  placed  on  some  public  official,  as,  for  example,  the  at- 
torney general  or  water  commissioner,  it  has  been  on  the  theory 
that  the  State  owns  the  water,  as  already  discussed,22  and  is  suing 
concerning  its  own  property.  The  courts  do  not  logically  follow 
out  this  theory.  As  already  shown,  they  construe  such  a  declara- 
tion of  State  ownership  as  meaning  no  more  than  that  waters  are 
" l>nblici  juris,"  and  the  power  of  the  State  must  still  be  found, 
if  at  all,  in  the  police  power.  In  Idaho,  the  parts  of  the  statute  23 
providing  for  determination  of  priorities  by  suit  by  water  com- 
missioner are  held  unconstitutional,  but  leaving  the  remaining  parts 
of  the  act  unaffected  thereby.  They  are  held  unconstitutional  be- 
cause (1)  they  do  not  provide  for  personal  service  on  known  resi- 
dent claimants,  but  publish  summons  against  ''all  claimants  to  the 
riirht  to  the  use  of  the  water";  (2)  it  is  special  legislation  as  pro- 
viding a  different  service  of  summons  than  that  used  in  private 
suits;  (3)  the  water  commissioner,  a  public  official,  is  not  the  real 
party  in  interest,  the  question  being  one  of  determination  of  purely 
private  rights,  and  the  county  cannot  be  required  to  pay  the  costs ; 
(4)  it  is  not  a  valid  exercise  of  police  power.24  The  court,  however, 
has  held  the  proceedings  not  otherwise  obnoxious  as  special  legis- 
lation applying  only  to  waters  or  as  imposing  costs  on  an  innocent 
party,25  and  held  that  it  applied  to  suits  in  progress  at  the  time 
of  the  passage  of  the  act  as  to  matters  not  held  unconstitutional  in 
Bear  Lake  v.  Budge.1 

(3d  ed.) 

§  1227.  Same — Due  Process  of  Law. — The  Idaho  court  also 
considered  the  question  of  due  process  of  law  in  the  procedure  pro- 
Laws  1887,  p.  295)  is  unconstitutional,  culture:  "This  provision  is  based  on 
That  question  was  long  since  settled  the  theory  that  the  water  belongs  to 
to  the  contrary  in  Farmers'  Inde-  the  State  or  to  the  public,  and  that 
pendent  Ditch  Co.  v.  Agricultural  the  State,  either  as  owner  or  as  trustee 
Ditch  Co.,  22  Colo.  513,  55  Am.  St.  for  the  public,  is  an  interested  party, 
Rep.  149,  .45  Pac.  444."  Accord,  empowering  it  to  bring  such  suit. 
Broad  Run  Co.  v.  Devel.  Co.,  47  Colo.  This  view  has  been  overruled  by  the 
573,  108  Pac.  755.  Idaho  supreme  court,  and  the  State 

'-'  !<njira,  sees.  6,  170.  cannot    force    an    adjudication.      The 

23  Sections   34,   35    and    36   of   the  Idaho    law    now    provides    that    when 

Idaho  Act  of  1903,  p.  223.  suits    involving    water-rights    are    in- 

2-*  Bear  Lake  County  v.   Budge,  9  stituted  the  court  may  call  upon  the 

Idaho,  703,  108  Am.  St.  Rep.  179,  75  State  Engineer  for  surveys,  etc.     The 

Pac.  614.  laws  of  North  Dakota,  South  Dakota, 

2»  Boise    etc.    Co.    v.    Stewart,    10  Oklahoma,   and   New   Mexico   contain 

Idaho,  38,  77  Pac.  31.  the  provision  which  was  overruled  in 

1  The    following    comment    is    con-  Idaho,  but  in  these  States  it  has  not 

tnined  in  the  report  of  1909  of  the  been  passed  upon  by  the  courts." 
Uuited    States   Department    of    Agri- 
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vided.  Actions  of  this  character  to  settle  or  establish  rights  are 
proceedings  in  rem  or  quasi  in  rem?  in  which  the  court,  by  statute, 
has  jurisdiction  over  the  property  involved  irrespective  of  juris- 
diction over  the  person  of  the  owner.  But  the  fact  of  jurisdiction 
does  not  dispense  with  the  constitutional  requirements  of  due  pro- 
cess of  law  in  exercising  it.  Process  must  be  served  on  the  owner. 
If  the  owner  is  unknown  or  cannot  be  found  or  is  out  of  the  State, 
the  statute  is  not  invalid  because  as  to  him  service  by  publication 
alone  is  provided.  As  to  him,  service  by  publication  is  sufficient 
because,  as  was  said  in  a  California  case  under  a  similar  statute  for 
establishing  land  titles,  the  constitutional  guaranty  of  due  process 
only  requires  "that  in  actions  of  this  character  persons  whose  in- 
terest in  the  land  may  be  affected  must  be  given  such  notice  of 
the  pendency  of  the  proceedings-and  of  the  fact  that  their  interests 
may  be  affected  as  is  reasonable  and  appropriate  to  the  nature  of 
the  case. "  3  But  if  an  owner  is  known  and  a  resident  of  the  State 
and  can  be  found  therein,  process  must  be  personally  served  upon 
him,  and  in  Bear  Lake  Co.  v.  Budge,  supra,  the  statute  was  held  un- 
constitutional for  not  providing  such  service  and  leaving  it  merely 
with  the  newspaper  publication.4  The  Idaho  court  said:  "The  State 
as  well  as  the  Federal  constitution  prohibits  the  deprivation  of  pri- 
vate property  without  due  process  of  law.  They  contemplate  reason- 
able service  of  summons  upon  all  defendants.  And  reasonable  ser- 
vice of  summons  is  actual  service  upon  all  known  defendants  who 
reside  in  and  can  be  found  in  the  county  when  the  suit  is  brought ; 
and  we  think  it  requires  personal  service  upon  all  known  defendants 
residing  within  the  State  if  such  defendants  can  be  found  therein. 
The  act  in  question  does  not  require  the  defendants  to  be  named  in 
the  complaint,  and,  in  the  case  pending  before  the  defendant  judge, 
the  defendants  in  that  suit  are  designated  as  follows:  'All  claim- 
ants to  the  right  to  the  use  of  water  of  Dairy  Canyon  Creek  whose 
rights  have  not  yet  been  adjudicated.'  The  summons  in  said  ac- 

2  Combs   v.    Farmers'    etc.    Co.,    38  upon  known  resident  claimants,  in  or- 
Colo.  420,  88  Pac.  399;   Roberson  v.  der  to   meet  this   objection,   and   has 
People  ex  rel.  Soule,  40  Colo.  119,  90  just  been  upheld  in  the  supreme  court 
Pac.  79.  of  the  United  States.    American  Land 

3  Title    etc.    Co.    v.    Kerrigan,    150  Co.  v.  Zeiss  (U.  S.  1911),  31  Sup.  Ct. 
Cal.  289,   119  Am.   St.  Rep.   199,   88  Rep.  200.     Quaere,  whether  registered 
Pac.  361,  regarding  the  establishment  mail  can,  by  statute,  be  used  as  per- 
of  titles  in  San  Francisco  after  the  sonal  service  in  a  judicial  proceeding. 
destruction  of   public   records  in  the  It  would  seem  proper.     See  Tyler  v. 
fire  of  April,  1906.  Judges,  175  Mass.  71,  55  X.  E.  812, 

4  The  California  statute  was  care-  51  L.  B.  A.  433. 
fully  drawn  to  provide  personal  service 
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tion  designates  the  defendants  in  the  same  manner,  and  does  not 
contain  the  name  of  any  defendant,  and  provides  for  constructive 
service  thereof  without  any  showing  whatever  for  its  necessity. 
No  doubt  personal  service  might  be  had  upon  many  of  the  defend- 
ants, if  not  all  of  them,  in  the  county  where  such  suit  is  pending 
or  through  which  the  decreed  stream  runs.  We  know  of  no  prece- 
dent for  service  of  summons  as  provided  in  this  act,  where  the  title 
to  property  is  directly  involved  between  private  individuals."5 
The  decision  is  important  because  in  this  undoubtedly  correct,  and 
other  water  codes  have  adopted  the  same  defect.8 

This,  however,  applies  only  to  proceedings  before  judicial  tri- 
bunals, whose  judgments  and  decrees  bind  a  party's  rights,  and 
not  to  proceedings  before  administrative  officers,  such  as  the  State 
Engineer,  whose  decisions  are  made  for  administrative  guidance 
but  do  not  bind  the  right  in  the  same  conclusive  sense  as  a  decree 
of  court.7 

(3d  ed.) 

§  1228.  Nature  of  the  Proceedings. — The  proceedings  are 
purely  statutory,  and  are  in  rem  or  quasi  in  rem.  In  one  case,8  it 
is  said  that  the  statutory  proceeding  to  adjudicate  the  right  to 
the  use  of  water  is  not  an  ordinary  action  or  proceeding,  but  it  is 
sui  generis;  and  in  other  decisions  of  this  court  it  is  spoken  of  as 
in  the  nature  of  a  proceeding  in  rem.9  The  statutes  are  in  the  na- 

6  Bear   Lake    County   v.    Budge,    9      administrative  in   character,   and   the 
Idaho,  703,  108  Am.  St.  Rep.  179,  75      conclusion  of  the  officer  rendering  a 
Pac.  614.  decision  therein  does  not  conclude  the 

0  Compare  the   Torrens   System  of  rights   of   the   parties,    and   they   are 

registering  land  titles.  left   to   their   right   of   action   in   the 

7  Speer   v.    Stephenson    (1909),    16  courts  without  in  any  way  being  in- 
Idaho,  707,  102  Pac.  365,  saying  (re-  fluenced  or  controlled  by  the  decision 
ferring  to  the  Budge  case) :  "In  that  of  the  State  Engineer,  we  believe  that 
case   the   proceeding   was   in   a   court  such   notice  is  reasonable  notice  and 
where  the  judgment  of  the  court  finally  fulfills   the   requirements   of   the   con- 
determined  the  rights  of  the  parties;  stitution  as  to   due  process   of  law." 
in  this  case  the  proceeding  is  not  in  a  Accord,  as  to  registered  mail  in  ad- 
court,  but  before  a  ministerial  officer  ministrative    proceedings,     see     Farm 
whose  decision  or  determination  of  the  Inv.  Co.  v.  Carpenter,  9  Wyo.  110,  87 
questions    of    fact    presented    to    him  Am.  St.  Rep.  918,  61  Pac.  258,  50  L. 
does  not  conclude  or  bind  the  parties."  R.  A.  744. 

It   was   also   said   in   the   same   case:  8  Sterling   Irr.   Co.   v.    Downer,    19 

"This  being  a  special  proceeding  con-  Colo.    595,    36    Pac.    787.      See,    also, 

ducted  by  the  office  in  the  administrn-  Title   etc.   Co.  v.   Kerrigan,   150  Cal. 

tion  of  the  law,  we  are  not  advised  of  289,  119  Am.  St.  Rep.   199,  88  Pac. 

any    constitutional    objection    against  356. 

the  legislature  prescribing  that  service  9  Louden  Canal  Co.  v.  Handy  Ditch 

by  registered   mail   addressed   to   the  Co.,  22  Colo.  102,  113,  43  Pac.  535; 

last  known   postoffice  address   is   not  Broad  Run  Co.  v.  Devel.  Co.,  47  Colo, 

sufficient  to  support  such  proceedings.  573,  108  Pac.  755. 
....  "Where  the  proceeding  is  special, 
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hire  of  police  regulations,  to  secure  the  orderly  distribution  of 
water  for  irrigation  purposes ;  and  to  this  end  they  provide  a  system 
of  procedure  for  determining  the  priorities.10  Being  in  rem  and 
not  in  personam,  it  is  held  that  opposition  to  the  water  commis- 
sioner who  seeks  to  enforce  the  decree  is  not  a  contempt  of  court.11 

An  action  to  quiet  title  is  strictly  in  personam,  but  by  statute  is 
frequently  given  an  additional  effect  in  rem,  and  these  proceed- 
ings bear  some  analogy  thereto.  "It  is  manifest  from  a  careful 
examination  of  our  statutes  and  from  the  repeated  decisions  of  our 
courts  that  our  proceeding,  if  not  technically  one  to  quiet  title,  is 
quite  analogous  thereto."12  But  a  technical  action  to  quiet  title 
will  not  lie  where  the  special  proceeding  is  provided.13  Such  pro- 
ceedings are  distinct  from  injunction  suits,14  and  statutes  allowing 
the  joinder  of  all  users  do  not  apply  to  suits  for  damages  without 
equitable  relief,  where  the  parties  did  not  act  jointly.15  A  statute 
such  as  last  mentioned  16  will  be  followed  by  the  Federal  courts.17 
The  decree  may  be  enforced  by  mandamus  against  the  water  com- 
missioner,18 and  in  such  a  mandamus  suit  title  to  the  decreed  water- 
right  cannot  be  tried.19 

The  Colorado  decree  gives  no  new  right,  but  only  establishes  an 
old  one  and  perpetuates  evidence  thereof.20 

(3d  ed.) 

§  1229.  Carrier  or  Consumer. — As  elsewhere  discussed,21  Colo- 
rado and  the  arid  States  generally  hold  the  consumer  from  the 
ditch  of  a  distributing  company  to  be  an  appropriator  from  the 
natural  stream  through  the  intermediate  agency  of  the  ditch. 
Nevertheless,  the  Colorado  court  has  consistently  restricted  the  ad- 
judication proceedings  to  the  company  as  appropriator.  There  is 
thus  no  special  statutory  procedure  in  Colorado  to  settle  the  rights 
of  consumer-appropriators  inter  se.  Only  the  rights  between  dis- 

10  Ibid.,  and  Combs  v.  Farmers'  etc.          is  Miles  v.  Du  Bey,  15  Mont.  340, 
Co.,  38  Colo.  420,  88  Pac.  396.  39  Pac.  313. 

11  Roberson  v.  People  ex  rel.  Soule,          16  Mont.  Civ.  Code,  sec.  1891. 

40  Colo.  119,  90  Pac.  79.  17  Ames  Realty  Co.   v.   Big   Indian 

12  Crippen  v.  X.  Y.  Z.  Ditch  Co.,  32      Co.  (Mont.),  146  Fed.  166. 

Colo.  447,  76  Pac.  797.  18  Boulder     etc.     Co.     v.     Hoover 

13  Fluke  v.  Ford,  35  Colo.  112,  84       (Colo.),  110  Pac.  75. 

Pac.  469.  i9  Northern   Colo.   Co.  v.   Pouppirt, 

14  Medano   etc.    Co.   v.    Adams,  -29      47  Colo.  490,  108  Pac.  23. 

Colo.  317,  68  Pac.  431;   Buckers  etc.          20  Alamosa   etc.   Co.   v.   Nelson,   42 
Co.  v.  Farmers'  etc.  Co.,  31  Colo.  62,      Colo.  140,  93  Pac.  1114. 
72  Pac.  49.  21  Infra,  sec.  1338. 
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tributor-appropriators  (the  carriers)  are  decreed  in  these  proceed- 
ings. 

The  statutory  proceedings  for  adjudication  of  priorities  do  not 
apply  to  consumers  from  the  same  ditch  inter  se,  but  only  to  appro- 
priators  in  separate  ditches,  and  the  rights  of  the  former  cannot  be 
determined  in  such  a  proceeding.22  Consumers  holding  rental 
rights  are  not  necessary  parties,  but  only  the  companies  supplying 
them  from  the  stream.23 

It  is  said  in  one  case24  "that  the  question  of  the  title  of  the  sun- 
dry owners  and  users  of  the  water  covered  by  the  priorities  awarded 
to  the  same  ditch  cannot  be  litigated  or  settled  in  the  adjudication 
proceedings  is  well  settled  in  this  State.25  Hence  we  cannot  agree 
with  counsel  for  appellants  that  the  former  decree  was  res  judicata 
as  to  the  ownership  of  the  priorities  of  the  main  ditch  as  between 
the  original  appropriators  thereof  or  their  grantees."  In  another 
case:  "The  original  decree  awarding  the  priority  of  course  does 
not  determine  the  rights  of  the  several  owners  of  the  ditch  or  the 
water  as  between  themselves.  It  does  not  and  could  not  determine 
the  amount  of  the  appropriation  of  each  individual.  The  only  au- 
thority which  the  court  had  in  the  premises  was  to  render  a  decree 
fixing  the  amount  of  the  appropriation  to  which  the  ditch  was  en- 
titled and  the  date  of  its  priority."  l 

The  statutory  proceedings  in  Colorado  apply  only  between 
ditches,  and  the  decrees  thereunder  do  not  and  cannot  determine 
the  rights  inter  se  of  several  users  from  the  same  ditch.2  A  decree 
under  such  proceedings  adjudicating  as  to  rights  between  co-owners 
is  void.  The  proper  proceeding  is  an  action  to  quiet  .title,3  the 
court  saying:  "The  object  of  these  statutory  proceedings  is  to 
determine  the  relative  priorities  of  the  different  ditches  in  the  water 
district,  and  that  the.  rights  of  the  owners  of  a  ditch,  as  between 

22  Putnam  v.  Curtis,  7  Colo.  App.  et  al.,  38  Colo.  92,  88  Pac.  149;  O'Xeil 
437,   43    Pac.    1056;    Hallett   v.    Car-  et  al.  v.  Ft.  Lvon  Canal  Co.  et  al.,  39 
penter,  37  Colo.  30,  86  Pac.  317.  Colo.  487,  90  Pac.  849. 

23  Farmers'    Co.    v.    Riverside    Irr.          1  Woods  v.  Sargent,  43  Colo.  268, 
Dist.,  14  Idaho,  450,  94  Pac.  761.    Cf.  95  Pac.  932,  holding  also  that  "The 
Creer  v.  Bancroft   W.  Co.,   13   Idaho,  grantor's    rights    in    this    water    were 
407,  90  Pac.  228.  measured    by    the    adjudication    pro- 

24  Park   v.    Park    (1909),   45   Colo.  ceedings,  and  the  defendant  could  pro- 
347,  101  Pac.  406.  cure  from  his  grantor  no  greater  rights 

23  Citing  Putnam  v.  Curtis  et  al.,  than  the  grantor  himself  possessed." 

'    Colo.    App.    437,    43    Pac.    1056;  2  Evans  v.   Swan,  38  Colo.  92,   88 

Oppenlander    et    al.    v.    Left    Hand  Pac.  149. 

Ditch  Co.  et  al.,  18  Colo.  142,  31  Pac.  3  Ibid.,  and  Combs  v.  Farmers'  etc. 

854;    Hallet   v.    Carpenter   et  al.,   37  Co.,  38  Colo.  420,  88  Pac.  390. 
Colo.  30,  86  Pac.  317;  Evans  v.  Swan 
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themselves,  cannot  be  determined  therein.4  So  that,  even  had  the 
decree  of  1889  expressly  adjudicated  to  the  plaintiffs  the  right,  as 
against  their  co-owners,  to  the  use  of  a  certain  quantity  of  water 
from  either  of  the  ditches  in  controversy,  it  would  have  been  void, 
as  not  within  the  issues."5  And  in  a  recent  case  the  court  says:' 
"The  proceeding  does  not  contemplate  that  there  shall  be  an  adju- 
dication of  the  relative  rights  of  the  owners  or  consumers  of  water 
under  any  particular  ditch,  as  between  themselves,  but  only  the 
relative  priorities  of  the  ditches,  canals  or  reservoirs." 

But  the  court  makes  a  concession  in  holding  the  decree  also  res 
adjudicate  as  against  the  consumer-appropriator.  The  court  holds 
that  by  a  decree  against  the  carrier  a  consumer  is  bound  so  as  to 
prevent  him  afterward  asserting  in  an  independent  proceeding 
(action  to  quiet  title)  an  individual  priority  that  would  take  pre- 
cedence over  rights  given  by  the  decree  to  other  carriers.7  The 
court  concludes  that  this  concession  as  to  the  decree  directly  affect- 
ing the  rights  of  consumers  is  absolutely  necessary  in  order  to 
avoid  throwing  away  all  previous  litigation  wherein  only  the  rights 
of  the  carrier  were  regarded  as  involved,  but  it  leaves  the  matter 
in  some  confusion.  In  a  recent  case  the  court  says:  "It  has  fre- 
quently been  decided  in  this  State  that  the  decrees  under  the  adju- 
dication statutes  determine  the  priorities  and  the  amount  of  appro- 
priations to  the  several  ditches  in  the  irrigation  districts  in  which 
such  decrees  are  entered,  and  are  not  intended  to  designate  the  per- 
son or  persons  entitled  to  the  use  of  water  thus  appropriated.8  As 
aptly  stated  in  the  latter  case:  'While  no  ascertainment  is  made 
as  to  who  are  consumers  under  any  particular  ditch,  necessarily 
the  relative  rights  of  ditch-owners  and  all  consumers  are  deter- 
mined.'0 This  rule,  however,  is  intended  to  govern  contentions 
between  different  ditch-owners  taking  water  from  the  same  stream, 
and  does  not  determine  the  rights  of  the  consumers  in  a  ditch  as 
between  themselves,  nor  determine  their  relative  priorities,  and  the 
decree  in  this  case  determines  only  the  priority  and  the  amount  of 
appropriation  to  the  ditch  as  such,  and  does  not  attempt  to  deter- 

4  Citing  Oppenlander  v.  Left  Hand          7  Combs  v.  Farmers'  Ditch  Co.,  38 
Ditch  Co.,  18  Colo.  142,  31  Pac.  854;       Colo.  420,  88  Pac.  396. 

Putnam  v.  Curtis,  7   Colo.   App.  437,  8  Citing  Farmers'  Ind.  Ditch  Co.  v. 

43  Pac.  1056,  and  Long  on  Irrigation,  Agricultural  Ditch  Co.,  22  Colo.  513- 
eec.  99.  524,  55  Am.  St.  Rep.  149,  45  Pac. 

K  T?  „  a^o  .     90   rwi~    oo     ca       444!  Oppenlander  v.  Left  Hand  Ditch 

5  Evans  v.   Swan,  38   Colo.  92,  88      Co</18FcFolo>  142,  31  Pac.  854;  Combs 

v.  Farmers'  High  Line  Canal  &  Res. 

6  Combs   v.    Farmers'    etc.    Co.,   38      Co.,  38  Colo.  420,  88  Pac.  396. 
Colo.  420,  88  Pac.  398.     .  »  Italics  ours. 
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mine  the  rights  of  the  consumers,  excepting  incidentally  as  against 
other  ditch-owners ;  neither  does  it  attempt  to  attach  the  priorities  to 
any  particular  lands."  10 

It  is  also  held  that  though  on  adjudicating  water-rights  in  a 
water  district  a  court  could  not  determine  the  amount  of  the  ap- 
propriation of  each  individual,  and  could  only  fix  the  amount  to 
which  the  respective  ditches  were  entitled,  yet  evidence,  etc.,  taken 
before  the  referee  and  relating  to  a  particular  ditch,  is  admissible  in 
an  action  to  determine  the  respective  rights  of  the  owners  of  the 
ditch." 

Probably  the  rule  confining  the  adjudication  proceedings  to  the 
rights  of  the  carrier-appropriator  points  out  a  weakness  in  the  rule 
that  the  consumer  is  also  an  appropriatorfrom  the  natural  resource. 
It  is  seen  that  he  is  only  so  "sub  modo,"  and  not  for  all  purposes, 
so  that  confusion  has  undoubtedly  resulted. 

(3d  ed.) 

§  1230.  Scope  of  Proceedings. — To  enforce  decreed  rights,  the 
irrigation  officials  of  the  State,  of  the  water  division,  and  of  the 
water  district,  may  be  joined  with  the  other  appropriators  as  de- 
fendants,12 and  all  persons  whose  rights  might  be  affected  are  en- 
titled to  be  made  parties.13 

Priorities  cannot  be  awarded  to -ditches  for  irrigation  of  lands 
out  of  the  State,14  nor  to  rights  in  more  than  a  single  water  district 
in  each  proceeding.15  As  between  different  water  districts,  the  pro- 
ceedings  adjudicate  for  each  district  separately,  and  in  distributing 
the  water  in  enforcement  of  the  decrees  between  different  districts, 
the  decrees  in  each  district  are  taken  together  as  a  single  decree 

10  O'Xeil  v.  Fort  Lyon  etc.  Co.,  39      tiffs,    and    they     should     have    been 
Colo.  487,  90  Pac.  849.  brought    in    under    Mills'    Annotated 

11  Woods  v.  Sargent,  43  Colo.  268,      fode\  secti°n  16    requiring  the  court 
Q_  p       qon  to  order  other  parties  brought  in  where 

ac.  yo^.  a   compiete    determination    cannot    be 

12  Farmers'  etc.  Co.  v.  Agricultural  had  without  their  presence.     Not  hav- 
etc.  Co.,  22  Colo.  513,  55  Am.  St.  Rep.  jng  been  brought  in,  the  decree  cannot 
149,   45   Pac.   444.     Cf.   Boulware  v.  bind  them.     McLean  v.  Farmers'  etc. 
Parke,  4  Idaho,  692,  43  Pac.  680.  Co.,  44  Colo.  184,  98  Pac.  16. 

13  Nichols  v.  Mclntosh,  19  Colo.  22,          H  Lamson  v.  Vailes,  27  Colo.  201, 
34  Pac.  278.     In  an  action  to  enjoin  61  Pac.  231.     Compare  Turley  v.  Fur- 
irrigation  officers  from  enforcing  an  man  (N.  M.),  114  Pac.  278. 

order  closing  plaintiffs'  headgates  and          i5  Sterling  Irr.  Co.  v.  Downer,   19 

diverting  the  water  to  other  consum-  Colo.    595,    36    Pac.    787.     But    see 

ere,  the  other  consumers  were  indis-  Louden  Irr.  Co.  v.  Handy  Ditch  Co., 

pensable  parties  to   the  action,  since  22    Colo.    102,    43    Pac.    535;    Lower 

the  judgment   would   determine   their  Latham  Co.  v.  Bijou  Co.,  41  Colo.  212, 

rights  to  the  water  as  against  plain-  93  Pac.  483. 
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for  that  district.  "This  court  has  held  that  the  decrees  of  the  sev- 
eral districts  taking  water  from  the  same  general  source  are  prima 
facie  evidence,  as  between  such  districts.  We  have  also  decided 
that  it  is  the  duty  of  the  superintendent  of  irrigation  for  a  water 
division  to  distribute  the  waters  of  the  streams  of  his  division  in 
accordance  with  the  adjudication  decrees  of  the  water  districts  in- 
cluded therein,  so  that,  in  effect,  the  various  decrees  in  a  water 
division  are  to  be  treated  as  one,  and  water  distributed  accord- 
ingly."16 

An  appropriator  in  a  different  district  from  that  in  which  a  de- 
cree is  rendered  must,  it  appears,  intervene  or  else  be  bound  by 
the  decree  as  much  as  those  within  the  district  where  it  is  rendered. 
He  is  bound,  probably,  not  by  the  decree  (not  having  been  served 
with  process),  but  by  the  four  years'  statute  of  limitation  referred 
to  in  the  following  passage:  "The  State  had  the  power  to  provide 
reasonable  means  for  determining  rights  to  the  use  of  water,  and 
to  require  all  persons  claiming  such  rights  to  present  them  in  a 
prescribed  manner,  within  a  prescribed  period,  and  to  provide 
that  all  such  claims  not  thus  presented  should  be  barred.  Parties 
to  adjudication  proceedings  in  one  district  are  bound  to  take  notice 
of  the  rights  adjudicated  in  other  districts  whereby  rights  are 
fixed  in  the  same  stream,  although  they  are  not  adjudicated  in  the 
same  action  and  in  a  common  forum.  They  are  bound  to  know 
that  water  from  such  a  stream  will  be  distributed  according  to  the 
several  decrees  fixing  rights  therein,  in  the  same  manner  with  re- 
spect to  priority  and  volume  as  though  such  several  decrees  were, 
in  fact,  one,  because  the  law  provides  that  the  water  shall  be  so 
distributed.  For  the  statutory  period  the  priorities  of  such  dis- 
tricts are,  as  between  the  respective  appropriates  therein,  but 
prima  facie  evidence  of  the  rights  of  such  appropriators,  but  after 
the  lapse  of  four  years  from  the  date  a  decree  is  rendered  fixing 
such  priorities,  unless  suit  is  theretofore  brought,  they  become  con- 
clusive  "  17  But  a  later  case  holds  that  decrees  in  one  dis- 
trict do  not  always  bind  persons  in  another  district  who  were  not 
parties  thereto.18 

A  decree  permitting  change  of  point  of  diversion  should  not  be 
made  until  the  volume  of  the  changer's  appropriation  is  first  ascer- 
tained in  cubic  feet  per  second.19  But  in  the  same  proceeding  to 

!•  Fort  Lyon  etc.  Co.  v.  Arkansas  18  Johnson  v.  Sterling  Irr.  Co. 

etc.  Co.,  39  Colo.  332,  90  Pac.  1023.  (Colo.),  113  Pac.  496. 

17  Fort  Lyon  etc.  Co.  v.  Arkansas  10  Bates  v.  Hall,  44  Colo.  360,  98 

etc.  Co.,  39  Colo.  332,  90  Pac.  1023.  'Pac.  3. 
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determine  priority,  the  right  to  change  the  point  of  diversion, 
which,  in  Colorado,  requires  suit  in  court,  may  be  determined.20 
"The  object  of  the  proceeding  under  the  adjudication  statute  is  to 
determine  the  amount  and  date  of  the  appropriations  of  water  to 
which  the  ditch  is  entitled,  and  the  title  to  the  ditch  or  the  rights 
of  any  of  the  consumers  of  water  from  the  ditch  are  entirely  for- 
eign to  the  issue,  but  after  the  appropriations  have  been  deter- 
mined and  settled,  and  the  owner  of  any  portion  thereof  desires 
to  change  the  point  of  appropriation,  as  he  is  entitled  to,  the  ques- 
tion as  to  the  amount  of  his  interest  is  material,  and  must  be  de- 
termined at  the  time  or  before  the  change  is  permitted.  There  is 
no  good  reason  why  this  may  not  be  done  in  one  proceeding.  It 
would  avail  the  other  parties  interested  nothing  to  compel  the  peti- 
tioner to  proceed  first  to  have  his  specific  rights  determined,  and 
then  in  a  separate  proceeding  to  secure  the  right  to  change  the  point 
of  diversion.  It  is  contrary  to  the  principles  of  equity  and  good 
sense  to  compel  parties  to  engage  in  two  suits  at  law  or  equity  when 
the  whole  matter  can  be  determined  in  one.  Equity  as  well  as 
good  conscience  abhors  a  multiplicity  of  actions."21 

The  question  of  exchange  of  water  between  the  same  or  different 
owners  of  reservoirs  or  change  of  place  of  storage  cannot  be  deter- 
mined in  a  statutory  action  to  establish  relative  priorities  of  rights 
to  store  water  in  reservoirs  within  the  district.22  Nor  can  a  decree 
award  to  any  reservoir  more  than  one  filling  for  each  priority  held 
by  it,  so  that  if  one  reservoir  holds  more  than  one  priority,  the 
award  must  be  for  fillings  at  the  varying  times  of  these  priorities, 
and  not  for  a  number  of  consecutive  fillings  at  one  time.23 

A  decree  settling  right*:  does  not  prevent  thereafter  the  drainage 
of  mine  water  into  a  decreed  stream  and  taking  it  out  again  at 
some  other  point  for  irrigation.  Rights  in  such  new  water  are 
not  affected  by  the  decree.24 

(3d  ed.) 

§  1231.  Form  of  Decree,  Costs,  etc. — There  has  been  a  tendency 
in  Colorado  to  measure  the  amount  awarded  to  the  appropriator 

20  See  rupra,  sec.  506.  Co.,  25  Colo.  161,  71  Am.  St.  Rep.  131, 

21  Hallet  v.  Carpenter,  37  Colo.  30,       53  Pac.  331,  46  L.  R.  A.  175;  Same  v. 
86  Pac.  317.  Same,  27  Colo.  532,  62  Pac.  420. 

n  Windsor  Res.  Co.  v.  Lake  Supply  24  Ripley  v.  Park  etc.  Co.,  40  Colo. 

Co.,  44  Colo.  214,  98  Pac.  729.  129,  90  Pac.  75.     See  supra,  sec.  38  et 

23  Ibid.,  explaining   and   modifying  seq. 
Cache  La  Poudre  Bes.  Co.  v.  Water 


1132  (3ded.)     Pt.VI.     STATE   WATEB  CODE   SYSTEMS.  §1231 

by  the  capacity  of  his  ditch  and  not  by  the  amount  used.  This 
is  an  application  of  the  original  "possessory  right"  theory  of 
appropriation  that  beneficial  use  was  not  matter  precedent  to  the 
appropriation,  but  matter  subsequent,  operating  by  way  of  aban- 
donment.26 Since  only  rights  of  distributor-appropriators  (car- 
riers or  companies)  are  decreed,  the  amount  actually  used  prob- 
ably varies  according  to  the  number  and  varying  necessities  of  its 
customers,  and  to  limit  the  company's  right  to  the  amount  used 
at  the  time  the  decree  is  given  would  prevent  the  company  de- 
veloping the  region  it  supplies  so  as  to  later,  by  increasing  settle- 
ment, increase  the  use  to  the  full  capacity  of  its  plant.1  Conse- 
quently the  decree  is  usually  in  the  form  of  decreeing  to  the 
capacity  of  the  ditch,  but  it  has  more  recently  been  held  that  the 
decree  must  be  expressly  based  on  beneficial  use,  or  else  that  will 
be  implied  and  read  into  the  decree.2  The  Idaho  statute  3  requires 
the  amount  and  time  for  future  application  and  use  of  the  water, 
in  case  a  claim  is  made  for  future  needs,  to  be  fixed  by  the  decree, 
and  this  has  been  enforced  in  the  Federal  court.4 

Decrees  are  required  to  be  numbered,  but  lack  of  numbering 
does  not  open  the  decree  to  collateral  attack.5 

Costs  are  usually  placed  upon  the  parties.  "Every  person  who 
appropriates  water  under  the  laws  of  this  State  (Idaho)  must  re- 
member that  it  is  sure  to  cost  something  for  a  final  adjudication 
of  such  rights,  and  that  they  must  pay  the  costs,"6  in  which  case 
the  State  Engineer's  services  covering  200,000  acres  amounted  to 
$11.000.  The  trial  jury  may  order  surveys  made,  the  cost  thereof 
being  apportioned  among  all  the  partres,  and  a  cost  bill  need  not 
be  filed.7  In  a  suit  to  determine  priorities,  the  trial  judge  may 
order  surveys  made,  the  cost  thereof  ($11,000  in  this  case)  to  be 
apportioned  among  all  the  parties,  and  a  cost  bill  need  not  be 
filed.8  Cost  of  State  Engineer's  maps  is  properly  charged  to  liti- 


25  Supra,  sec.  139.  •*  Trade  etc.  Co.  v.  Fraser,  148  Fed. 

2g 


,       .        . 

Supra,  sec.  483  et  seq.  5857' 

2  X.  Y.  etc.  Co.  v.  Buffalo  ete.  Co.,  Colo.  513,  67  Pac.  158. 

25   Colo.   529,   55   Pac.    720;    Medano          e  Boise    etc.    Co.    v.    Stewart,    10 

etc.  Co.  v.   Adams,  29   Colo.  317,   68  Idaho>  38?  77  Pac.  25   32i.     See   aiso 

Pac.  431;  Woods  v.  Sargent,  43  Colo.  Hough  v.  Porter,  51  Or.  318,  95  Pac. 

268,    95    Pac.    932;    Drach    v.    Isola  752,  98  Pac.  1083,  102  Pac.  728 
(Colo.),  109  Pac.  748;  and  other  cases          7  Farmers'    Co.    v.    Riverside    Irr. 

cited  supra,  sec.  642,  and  infra,  sec,  pist.,  14  Idaho,  450,  94  Pac.  761. 

s  Fanners'    Co.    v.    Riverside    Irr. 

3  Stats.  1903,  p.  250,  sec.  38.  Disk,  14  Idaho,  450,  94  Pac.  761. 
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gants  in  proportion  to  the  amount  of  water  decreed  to  each.9  In 
Utah,  costs  are  made  a  lien  upon  the  land  and  water  of  the  par- 
ties, to  be  collected  like  taxes.10 

The  Idaho  statute  requires  the  decree  to  declare  the  right  ap- 
purtenant to  specific  land,  but  in  certain  cases  this  is  held  not  to 
apply.11  Likewise  in  a  Colorado  case  a  decree  fixing  the  volume 
of  water  in  a  ditch  and  the  rights  of  the  owners  was  held  not 
void  for  failure  to  also  fix  the  acreage  under  the  ditch.12 

In  Colorado,  the  order  in  which  the  names  of  the  claimants  are 
recited  in  the  decree  does  not  denote  that  priorities  are  neces- 
sarily in 'that  order.13  A  decree  which  is  altered  before  entry 
is  inadmissible  in  evidence.14  On  appeal,  the  provisions  of  the 
statutes  for  filing  transcripts  and  proof  of  service  are  mandatory.15 

(3d  ed.) 

§  1232.  Effect  of  Decree — Time  Limitations. — The  decrees  are 
open  to  direct  attack  like  other  decrees,  for  the  power  of  the  dis- 
trict court  over  its  decrees  in  these  matters  is  coextensive  with  that 
which  any  court  possesses  over  its  judgments  or  decrees.16 

Parties  to  the  proceedings  desiring  a  review  of  the  decree  are  re- 
quired by  statute  to  make  their  request  for  a  review  within  two 
years  in  Colorado.17  This  applies  to  all  rights  the  parties  claimed. 
' '  Where  a  claimant  of  a  priority  to  the  use  of  water  for  irrigation 
appears  in  a  statutory  proceeding  for  the  adjudication  of  such  pri- 
orities, and  files  a  statement  of  his  claim,  the  decree  thereunder 
is  res  judicata  as  to  him  and  his  rights,  though  he  neglects  to 
offer  proofs;  and  unless,  within  the  statutory  period  of  two  years, 
he  applies  for  a  review,  he  may  not  thereafter,  in  any  proceeding 
or  action,  be  heard  to  object  to  the  same."18  And  this  applies, 
even  though  they  had  a  water-right  which  they  omitted  to  claim. 

9  Farmers'  etc.  Co.  v.  Riverside  Irr.          15  Needle  Rock  etc.  Co.  v.  Crawford 
Dist.  (1909),  16  Idaho,  525,  102  Pac.      etc.  Co.,  32   Colo.   209,   75   Pac.  424. 
481.  See   Magill  v.   Hyatt,   20  Colo.   App. 

10  Utah    Comp.    Laws     1907,    sec.      524,  80  Pac.  472,  concerning  the  form 
1285,  as  amended  by  Stats.  1911,  c.  3,      of  the  decree. 

P-  2-  „,  16  Peterson    v.    Durkee,    15    Colo. 

11  Fanners'    Co.    v.    Riverside    Irr.      ^pp.  258,  62  Pac.  370 

Dist.,  14  Idaho.  450,  94  Pac.  761.  17  \r    A    <s   9491    949*    w<^   <at«,< 

12  Bates  v.  Hall,  44  Colo.  360,  98      1QJo  M"  \?i'«        '  ' 
p       o                                                                 1908,  sec.  3318. 

13  Park  v.  Park,  45  Colo.  347,  101       „  18  Crippen  v  X.  Y.  Z.  Ditch  Co.,  32 
Pac   403  Colo.  44*,  76  Pac.  797,  construing  M. 

i*  Bates  v.  Hall.  44  Colo.  360,  98      A.  S.,  sees.  2421,  2425. 
Pac.  3. 
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In  a  case  where  one  had  been  properly  made  a  party  but  did  not 
set  up  his  claim,  the  court  held  that  "as  to  parties  to  such  proceed- 
ings, the  decree  is  res  adjudicata,  and  unless  impeached  for  fraud, 
or  application  for  a  review  thereof  is  made  by  the  parties  within 
two  years,  the  provisions  of  the  decree  are  final  and  binding,  at 
least  as  to  them."  19  A  recent  case 20  says:  "The  decree  when  first 
entered  is  not  final,  because  we  find  provisions  for  reargument  and 
review,  and  for  appeals.21  Notwithstanding  these  provisions,  how- 
ever, the  decrees  are  res  adjudicata  between  those  who  were  par- 
ties to,  or  participated  in,  the  proceedings  in  which  such  decrees 
were  rendered,  and  can  only  be  attacked,  reviewed  or  modified  in 
the  manner  provided  by  law.22  Section  2434  does  not  permit  one 
who  was  a  party  to  an  adjudication  proceeding  to  maintain  an 
independent  action  against  another  party  to  such  a  proceeding  for 
the  purpose  of  fixing  rights  different  from  those  determined  in 
the  adjudication  proceedings,  because  such  proceedings  are,  as  to 
such  parties,  res  judicata." 23 

Persons  who  were  not  parties  to  the  proceedings,  however  (not 
having  been  validly  served  with  process  nor  voluntarily  appear- 
ing), are  not  bound  by  the  two  years'  limitation,  since  that  applies 
only  to  the  parties.  As  to  persons  who  were  not  parties  the  limita- 
tion is  four  years.24  Within  the  four  years  it  was  held  that,  sub- 
ject to  the  general  equity  rule  of  laches,  an  independent  suit  may 
be  brought  covering  the  same  matter  as  the  adjudication  decree ; K 
and  it  may  be  upon  principle  that  until  the  statute  of  limitations 
has  run,  persons  not  parties  may  ignore  the  decree.1  But  later  de- 
cisions seem  to  hold  that  even  persons  who  were  not  parties  cannot 

19  Broad  Run  Co.  v.  Devel.  etc.  Co.,  23  Citing    Montrose    Canal    Co.    v. 
47  "Colo.    573,    108    Pac.    755,    citing  Loutsenhizer  D.  Co.,  23  Colo.  233,  48 
Louden  Irr.  Canal  Co.  v.  Handy  Ditch  Pac.    532 ;    Handy    D.    Co.    v.    South 
Co.,  22  Colo.  102,  43  Pac.  535;  Ditch  Side  D.  Co.,  26  Colo.  333,  58  Pac.  30; 
Co.  v.  Ditch  Co.,  22  Colo.  115,  43  Pac.  Cons.   Home   Supply   D.   &   R.    Co.   v. 
540;   New  Mercer  Ditch  Co.  v.  Arm-  New  Loveland  &  Greeley  Irr.  &  L.  Co., 
strong,    21    Colo.    357,    40    Pac.    989;  27  Colo.  521,  62  Pac.  364;  Crippen  v. 
Crippen  v.  X.  Y.  Irr.  D.  Co.,  32  Colo.  X.  Y.  Irr.  Co.,  32  Colo.  447,  76  Pac. 
447,  76  Pac.  794;  Montrose  Canal  Co.  794. 

v.  Loutsenhizer  Co.,  23  Colo.  233,  48  24  M.  A.  S.  2434;  Rev.  Stats.  1908, 

Pac.  532;  Fort  Lyon  Co.  v.  Arkansas  sees.  3313,  3314 

etc.  Co.,  39  Colo.  332,  90  Pac.  1023.  2,  ,,     oi          „  .          .,    _ 

20  Fort  Lyon  Co.  v.   Arkansas  etc.  9fi  T>Gre?-n     x?t   \ f  '      Sc  ?  I  '  i.3°A 
Co.,  39  Colo.  332.  90  Pac.  1023.  r  i      %     ,1  ^Va  M£nftosh'  19 

*  Citing  1  Mills-  Ann.  Stats,  sees.       $&*•£  *&  g» '  J^f^ 

22'Gitfng     Louden     Canal     Co.     v.       *J;  gj>  g^™"    V"    Hu*hes>    33 
Handy   Ditch   Co.,   22    Colo.    102,   43 
Pac.  535.  i  Supra,  sec.  625  et  seq. 
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within  the  four  years  reopen  decrees  as  to  any  matter  within  the 
scope  of  the  decree,  or  which  might  have  been  determined  in  the 
original  suit,2  nor  can  the  special  proceeding  be  had ;  the  independ- 
ent suit  can  involve  only  matters  outside  the  scope  of  the  original 
decree.3  Nor  can  they  be  reopened  or  an  independent  suit  be 
brought  after  the  four  years  have  expired.4  After  four  years  the 
decree  is  binding  upon  the  whole  world  as  to  all  matters  within  the 
issues. 

In  Utah  the  statute  provides  that  failure  to  file  claim  within  six 
months  is  a  complete  bar,  unless  the  claimant  did  not  receive  actual 
notice,  in  which  case  the  court  may  extend  the  time  to  one  year, 
publishing  notice  of  the  request  for  extension.5 

(3d  ed.) 

§  1233.  Same — Res  Adjudicata. — The  decrees  are  not  open  to 
collateral  attack.6  They  are  conclusive  upon  the  parties.7  It  has 
been  frequently  determined  by  the  Colorado  court  that  except  as 
specially  provided  by  statutes,  or  in  case  of  fraud,  decrees  rendered 
in  statutory  proceedings  under  the  irrigation  act  are  res  adjudicata 
and  conclusive  upon  the  parties  thereto  and  issues  therein.8  This 

2  Handy  etc.  Co.  v.  Southside  etc.  or    contrary    to    the    effect    of    such 
Co.,  26  Colo.  333,  58  Pac.  30;  Upper  decree,    bars    an    independent    action 
Platte  etc.   Co.   v.   Fort   Morgan   etc.  to    determine    the    relative    rights    of 
Co.,  27  Colo.  214,  60  Pac.  484;  Boulder  canals  drawing  water  from  the  same 
etc.   Co.   v.  Lower  etc.   Co.,   22   Colo.  stream  after  the  lapse  of  four  years 
115,  43  Pac.   540;    Montrose  etc.   Co.  from   the  respective   adjudication   de- 
v.  Loutsenhizer,  23  Colo.  233,  48  Pac.  crees,    where    their    respective    priori- 
522.  ties    have   been    regularly    determined 

3  Dictum,  Broad  Run  Co.  v.  Denel  in  different   statutory  proceedings   in 
Co.,  47  Colo.  573,  108  Pac.  755,  say-  different  water  districts,  though  only 
infj:     "In    Nichols    v.    Mclntosh,    19  one    of    the    canal    companies    was    a 
Colo.   22,  34  Pac.  278,  and  Greer  v.  party  to  the  proceeding,  and  only  the 
Heiser,    16    Colo.    306,    26    Pac.    770,  other  company  to  the  other  proceed- 
there  may  be  expressions  inconsistent  ing.     Fort  Lyon  etc.  Co.  v.  Arkansas 
with  what  is  here  decided;  but,  if  so,  etc.   Co.    (Colo.),  90   Pac.   1023.     Ac- 
such  former  observations,  or  holdings,  cord,    Broad    Run    Co.    v.    Denel    Co., 
have  been  modified  or  superseded  by  supra.     But   see   Johnson  v.    Sterling 
our  later  cases,  some  of  which  are  re-  etc.  Co.   (Colo.),  113  Pac.  496. 
ferred  to   in  this  opinion,  and   which  5  Infra,  sec.    1147. 

are  in  entire  harmony  with  the  con-  6  Cases  just  cited. 

elusions  heroin  reached."  7  Farmers'  Union  Ditch  Co.  v.  Rio 

4  Mills'     Annotated     Statutes,    sec-  Grande   Canal    Co.,   37   Colo.    512,   86 
tions  2434,  2435,  providing  that,  after  Pac.  1042;  Laguna  Co.  v.  Rocky  Ford 
four   years   from   the   rendering   of   a  Co.,  42  Colo.  522,  95  Pac.  287. 

final  decree  in  any  water  district  ad-  8  Kerr  v.   Burns.  42  Colo.   285,  93 

.indicating  rights  to  waters  for  irriga-  Pac.    1121;   Farmers'   etc.   Co.  v.   Rio 

tion    therein,     all    persons    shall    be  Grande  etc.  Co.,  37  Colo.  512.  86  Pac. 

forever   barred    from   setting   up   any  1042,    citing   New   Mercer    D.    Co.    v. 

claim   to   priority  of   rights   to    water  Armstrong,  21  Colo.  357.  40  Pac.  989; 

for  irrigation  in  such  district  adverse  Louden  Canal  Co.  v.  Handy  D.  Co.,  22 
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was  applied  in  one  case,9  where  the  decree  was  held  binding,  though 
not  numbered.  The  decree  is  res  adjudicata  upon  the  question  of 
abandonment  prior  to  the  decree.10  The  district  courts  of  Colorado 
act  as  courts  of  general  jurisdiction  in  these  matters,  whose  jurisdic- 
tional  requirements  will  be  presumed  on  collateral  attack  on  their 
decrees.11  The  reason  for  holding  this  is  given  in  the  latter  case : 
"Water-rights  are  of  the  first  importance  to  the  farmers  of  this 
State.  Without  them  farms  are  of  but  little  value.  Relying  upon 
the  title  to  water-rights  evidenced  by  adjudication  proceedings, 
farmers  have  brought  their  lands  under  cultivation  and  expended 
large  sums  of  money,  as  well  as  labor,  in  making  improvements.  To 
now  deprive  them  of  these  rights  would  despoil  them  of  the  benefits 
of  their  expenditures  and  years  of  labor.  To  impose  upon  them, 
in  case  of  collateral  attack,  the  burden  of  showing  affirmatively 
that  all  steps  had  been  taken  to  authorize  the  court  to  render  the 
decree  relied  upon  would  in  many  instances  work  this  result. 
While  it  is  true  that  under  the  doctrine  of  some  jurisdictions  the 
district  courts  of  this  State,  in  adjudicating  water-rights  under  the 
statute,  would  be  held  courts  of  limited  jurisdiction,  we  prefer  to 
adopt  the  rule,  supported  by  abundant  authority,  that  our  district 
courts  in  such  proceedings  are  courts  of  general  jurisdiction,  and 
thus  protect  the  claimants  of  adjudicated  water-rights  from  the  pos- 
sibility of  losing  the  fruits  of  their  toil  by  the  neglect  or  inadver- 
tence of  persons  for  which  they  are  not  responsible."12  A  decree 
establishing  priorities  cannot  be  attacked  in  a  later  proceeding  for 
change  of  point  of  diversion.13  The  presumption  is  that  the  decreed 
rights  continue  in  existence  until  a  court  of  competent  jurisdiction 
in  an  appropriate  action  has  otherwise  determined.14  The  decree  is 
in  rem,  and  cannot  be  enforced  by  contempt  proceedings  against 
one  who  prevents  the  water  commissioner  from  enforcing  it,15  and 
may  be  enforced  by  mandamus  against  the  water  commissioner.16 
It  is  res  adjudicata  upon  riparian  owners  claiming  "meadow"  ap- 

Colo.  102,  43  Pac.  535,  540;  Montrose          W  Wadsworth    etc.    Co.    v.    Brown, 

Canal    Co.    v.    Loutsenhizer    Co.,    23  39  Colo.  57,  88  Pac.  1060. 

Colo.   233,  48  Pac.  532.  14  Lower  Latham  etc.  Co.  v.  Bijou 

»  Lake  Fork  etc.  Co.  v.  Haley,  28  etc.  Co.,  41  Colo.  212,  93  Pac.  483. 
Colo.  513,  67  Pac.  158.  15  Roberson  v.  People  ex  rel.  Soule, 

10  O'Brien  v.   King,  41   Colo.  487,  40  Colo.  119,  90  Pac.  79. 

92  Pac.  945.  *«  Boulder     etc.     Co.     v.     Hoover, 

11  Fanners'  etc.  Co.  v.  Rio  Grande  48  Colo.  343,  110  Pac.  75;  Northern 
etc.  Co.,  37  Colo.  512,  86  Pac.  1042.  etc.  Co.  y.  Pouppirt,  47  Colo.  490,  108 

12  Farmers'  etc.  Co.  v.  Rio  Grande  Pac.  23. 
etc.  Co.,  37  Colo.  512,  86  Pac.  1042. 
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propriations  arising  out  of  natural  subirrigation ;  such  owners  must 
build  a  ditch  and  make  claim  in  the  adjudication  proceedings  or 
be  barred  like  other  claimants.17 

But  the  decree  is  res  adjudicata  between  the  parties  and  issues 
only,  however,  and  not  upon  persons  not  made  parties,18  nor  as  to 
rights  of  actual  parties  of  which  no  issue  was  made.  A  judgment 
that  a  certain  reservoir  is  senior  to  another  is  not  conclusive  against 
owners  of  other  reservoirs,  nor  even  between  those  two  as  to  other 
reservoirs  of  their  own.19  At  least,  not  until  the  operation  of  the 
statutes  of  limitation  mentioned  in  the  preceding  section.  "While 
res  adjudicata  upon  all  questions  of  abandonment  or  quantity  prior 
to  the  decree,20  it  does  not  affect  abandonment  subsequent  thereto, 
since  the  decreed  right  may  be  lost  in  whole  or  in  part  by  subse- 
quent nonuse,21  and  evidence  of  nonuse  prior  to  the  decree  will  be 
received  as  evidence  of  such  subsequent  abandonment.22  Matters 
not  adjudicated  by  the  decree,  or  arising  subsequent  thereto,  or 
demanding  protection  of  decreed  rights,  may  be  sought  in  an  inde- 
pendent proceeding.23  The  ordinary  equity  jurisdiction  remains 
to  enjoin  in  subsequent  independent  suits  acts  violative  of  an  adju- 
dication decree.24 

Rights  not  complete  at  the  time  the  decree  is  rendered,  the  work 
being  still  in  progress,  are  left  open  by  the  decree.  The  decree  is 
not  res  adjudicata  as  to  them.25  And  a  recent  case  holds  that  every 
decree  based  upon  capacity  of  ditch  is  within  this  rule,  and  does 
not  become  final  until  beneficial  use  is  actually  made.  In  this  case 

17  Broad  Run  Co.  v.  Deuel  Co.,  47  Montrose  etc.  Co.  v.  Loutsenhizer  etc. 
Colo.  573,  108  Pac.  755.  Co.,  23  Colo.  233.  48  Pac.  532. 

18  McLean  v.  Farmers'  etc.  Co.,  44          24  Kerr  v.  Burns,  42  Colo.  285,  93 
Colo.  184,  98  Pac.  16.  Pac.  1121. 

19  Windsor  Res.  Co.  v.  Lake  Supply          25  Conley  v.  Dyer,  43  Colo.  22,  95 
Co.,  44  Colo.  214,  98  Pac.  729.     See,  Pac.   304.  iln   Waterman  v.   Hughes, 
also,  Evans  v.  Swan,  38  Colo.  92.  88  33  Colo.  277,  80  Pac.  891,  it  is  said: 
Pac.  149.     See  supra,  sec.  625  et  seq.,  "We  have  decided  that  in  these  spe- 
"unrepresented  interests."  cial  proceedings  the  court  is  without 

20  O'Brien  v.  King,  41  Colo.  487,  92  authority  to  award  to  a  ditch  or  canal 
Pac.  945.  in    advance    of    its    completion    any 

21  Alamosa   etc.   Co.  v.  Nelson,   42  definite    quantity    of    water.     WateV 
Colo.    140,    93    Pac.    1121;    Drach    v.  etc.  Co.  v.  Tenney,  24  Colo.  344,  3.12. 
Isola,  48  Colo.  134,  109  Pac.  748;  New  51    Pac.   505.     But   we   have  not   de- 
Mercer  etc.  Co.  v.  Armstrong,  21  Colo.  cided  that  it  is  wrong  for  the  court 
357,  40  Pac.  989;  Boulder  etc.  Co.  v.  to  fix  the  date  of  the  priority  of  a 
Letjgett  etc.  Co.,  36  Colo.  455,  86  Pac.  canal    begun,    but    not    completed,    at 
101.  the  time  the  decree  is  rendered.     This 

22  Alamosa  Co.  v.  Nelson,  42  Colo.  is  precisely  what  was  done  under  the 
140,  93  Pac.  1121.  decrees   we   are    considering,    and   we 

23  Buckers  etc.  Co.  v.  Farmers'  etc.  see  no  objection  to  it  from  a  jurisdic- 
Co.,    31    Colo.    62,    72    Pac.    49.     Cf.  tioual  standpoint." 
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a  party  had  been  (in  1889)  decreed  three  and  two-tenths  second- 
feet  of  water,  being  the  capacity  of  his  ditch  and  the  requirement 
of  his  irrigable  land;  but  he  had  only  a  part  thereof  under  actual 
irrigation  and  was  using  only  one  and  six-tenths  second-feet  at 
the  time.  It  was  held  some  twenty  years  later  that  his  right  could 
be  inquired  into  again  to  limit  it  to  the  amount  used  at  the  later 
date;  that  a  decree  based  upon  capacity  of  ditch  is  always  condi- 
tional.1 This  seems  to  go  far  in  diminishing  the  force  of  decrees  as 
res  adjudicata. 

In  Idaho,  a  statute  of  this  year  (1911)  provides  a  summary  pro- 
cedure to  establish  prima  facie  evidence  of  rights  which  former 
decrees  had  omitted,  or  which  arose  subsequent  thereto,  and  were 
consequently  not  bound  thereby.1* 

(3d  ed.) 

§  1234.  Conclusion. — We  have  set  forth  this  matter  at  some 
length  because  this  State  (Colorado)  is  the  originator  of  this  plan 
of  having  all  water-rights  in  the  State  put  through  a  process  of 
adjudication  in  court,  and  to  show  the  large  amount  of  purely  tech- 
nical litigation  that  has  resulted.  It  is  said2  that  prior  to  the 
passage  of  the  Irrigation  Acts  of  1879  and  1881  this  State  was 
sparsely  inhabited — not  nearly  all  of  the  agricultural  lands  had 
been  brought  under  cultivation  by  means  of  irrigation — and  there 
had  been  few  controversies ;  and  these  Irrigation  Acts  made  it  nec- 
essary for  a  large  number  of  people  to  assert  and  defend  their 
rights  against  their  neighbors  when,  in  fact,  their  rights  had  never 
been  questioned ;  that  excess  decrees  were  frequent,  tended  to  specu- 
lation in  water,  and  sometimes  resulted  in  fraud  by  collusive  suits. 
This  is  surely  much  exaggerated,  but  as  other  States  have  recently 
passed  statutes  following  the  Colorado  idea,  the  difficulties  inherent 
in  throwing  water-rights  into  wholesale  litigation  should  be  borne 
in  mind,  and  avoided,  if  possible.  A  Colorado  author3  complains 
that  the  decree  may.  in  effect,  be  an  authorization  of  waste  incase  the 
crops  are  changed  to  one  needing  less  than  the  decreed  amount  of 
water,  or  where,  because  of  continued  soaking  of  the  land,  the 
seepage  and  evaporation  take  up  less  of  the  water.  The  decree  is 
intended  to  fix  a  definite  constant  quantity  for  the  use  of  each  ap- 

l  Draeh  v.  Isola,  48  Colo.  134,  109  la  Infra,  sec.  1435. 

Pac.  748;  Crawford  Clipper  D.  Co.  v.  2  Bulletin  58,  U.  S.  Dept.  Agr.,  Ex. 

Needle  Eock  D.  Co.  (Col*.  1911),  114  Stat.,  p.  29. 

Pac.  655.     See  supra,  sec.  1231.  3' Long  on  Irrigation. 
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propriator,  but  beneficial  use  cannot  be  a  constant  factor  in  the  na- 
ture of  things.4  In  a  recent  case  the  Colorado  court  says : 5  "It 
was  a  new  field,  and,  in  the  light  of  experience,  we  can,  perhaps, 
point  out  many  imperfections  in  these  statutes,  but  they  have  been 
upheld  by  the  courts  and  acquiesced  in  by  the  people  for  more  than 
a  quarter  of  a  century. ' ' 6 
Reference  should  also  be  made  to  the  preceding  chapters. 

(3d  ed.) 

§  1235.     Comments  of  Department  of  Agriculture. — Concerning 

the  practical  operation  of  these  statutes,  dealt  with  in  this  and  the 
preceding  chapter,  some  quotations  are  given  from  Bulletin  168 
of  the  United  States  Department  of  Agriculture.7 

Colorado. — "Most  of  the  rights  in  Colorado  have  been  defined 
under  this  special  form  of  procedure,  but  there  is  continuously  aris- 
ing litigation  to  settle  points  which  had  not  arisen  at  the  time  the 

decrees  were  rendered Many  of  the  decrees  are  indefinite, 

making  it  necessary  for  the  commissioners  to  interpret  them.  Most 
of  them  have  awarded  to  some  of  the  ditches  more  water'  than  has 
ever  been  diverted  by  them,  while  in  theory  the  owners  of  a  ditch 
are  entitled  to  no  more  water  than  they  have  put  to  beneficial  use.'* 

Utah. — "One  of  the  greatest  drawbacks  is  the  time  consumed. 
If  the  surveys  of  a  single  stream  are  to  occupy  the  time  of  the  en- 
gineer and  his  assistants  six  years,  it  will  take  a  great  many  years 
to  adjudicate  the  rights  of  the  streams  of  the  State.  This  new  law 
did  not  repeal  the  old  law,  under  which  in  any  water-right  suit  all 
parties  claiming  rights  to  the  same  source  may  be  made  parties  to 
the  action.  It  is  quite  likely  that  in  the  years  that  must  elapse  be- 
fore the  rights  throughout  the  State  are  defined  under  the  new  law 
many  will  be  defined  in  the  old  way." 

Wyoming. — "The  superintendents  have  never  been  able  to  keep 
up  with  this  work,  and  there  are  a  great  many  ditches  which  have 

*  See  Drach  v.  Isola,  48  Colo.  134,      could   be    authoritatively    settled.     In 
109  Pac.  748,  for  a  strong  illustration      the  light  of  experience,  perhaps  that 
of  this.  system  could  be  improved;   but,  con- 

5  Fort   Lyon   etc.   Co.   v.   Arkansas  sidering  the  fact  that  it  was  enacted 

etc.  Co.,  39  Colo.  332,  90  Pac.  1023.  without  the  benefit  of  experience  as  a 

*  In  McLean  v.  Farmers'  etc.  Co.,  guide  in  formulating  its  provisions,  it 
44  Colo.  184,  98  Pac.  16,  "it  was  long  has    proved    to    be    reasonably    satis- 
since  deemed  necessary  by  the  legis-  factory  and  practicable." 

lature  to  provide  a  system  of  pro-  7  Office  or  Experiment  Stations, 
cedure  by  which  the  rights  to  the  use  "The  State  Engineer  and  His  Rela- 
of  water  for  agricultural  purposes  tion  to  Irrigation"  (1906). 
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been  completed  and  whose  owners  have  notified  the  State  Engineer 
of  their  readiness  to  submit  proof  of  this  fact,  for  which  proof  has 

not  been  taken Most  of  the  smaller  streams  of  the  State 

have  been  adjudicated,  and  some  of  the  larger  ones,  but  the  large 
streams  generally  have  not  yet  been  taken  up."  [The  State  En- 
gineer of  Wyoming  now  reports  that  practically  every  stream  has 
been  adjudicated.]  8 

Generally. — "It  appears,  then,  from  a  study  of  the  operation  of 
the  laws  for  defining  water-rights  in  the  various  States  that  so  far 
the  only  effective  means  of  securing  a  complete  list  is  to  have  the 
work  done  by  an  administrative  board  or  official,  subject  to  review 
by  the  courts." 

In  a  later  publication  the  Department  says:  "The  States  which 
have  adopted  the  Colorado  system  have  tried  to  secure  the  principal 
advantage  of  the  Wyoming  system — speed}-  adjudication,  and  the 
collection  of  data,  on  which  to  base  adjudications,  by  public  officials 
— but  without  great  success.  The  State  Engineers  or  other  officials 
were  to  bring  actions  for  the  adjudication  of  water-rights  after  the 
engineers  had  made  surveys  and  collected  all  the  information  nec- 
essary for  such  adjudications,  making  the  process  similar  to  that  in 
Wyoming,  except  that  the  decree  was  entered  by  the  court  rather 
than  by  the  board  of  control.  This  provision  has  been  adopted  in 
several  States  and  Territories,  notably  Utah,  Idaho,  the  Dakotas, 

Oklahoma,  and  New  Mexico,  but  without  much  success 9 

Summarizing  what  has  been  said:  Eight  States  and  Territories — 
Wyoming,  Nebraska,  Utah,  Nevada,  North  Dakota.  Oklahoma,  New 
Mexico,  and  South  Dakota — have  provisions  for  forcing  adjudica- 
tions. In  three  of  these.  States — Wyoming,  Nebraska  and  Nevada — 
the  adjudications  are  made  by  boards  or  officials,  while  in  the  others 
they  are  made  by  the  courts  in  actions  initiated  by  public  officials. 
Three  States — Idaho,  South  Dakota  and  Oregon — provide  for  sur- 
veys and  the  collection  of  data  by  public  officials  for  use  in  adjudi- 
cations when  these  are  initiated  by  parties  claiming  water-rights. 
In  Idaho  and  South  Dakota  these  adjudications  are  made  by  the 
courts,  and  in  Oregon  by  an  administrative  board.  In  the  other 
seven  arid  and  semi-arid  States  adjudications  are  made  by  the  courts 
on  the  testimony  presented  by  the  contending  parties."10 

8  10th  Rept.   (1909-10),  p.  11.  10  Ibid.,  p.  402. 

9  Report  for  1909  of  Office  of  Ex- 
periment Stations,  p.  400. 


51235  Ch.  51.     SPECIAL  PROCEEDINGS   IN   COURT.     (3d  ed.)  1141 

The  State  Engineer  of  Oregon  reports  that  in  "Wyoming,  up  to 
1905,  over  five  thousand  ditch  rights  were  determined  by  the  Board 
of  Control.  But  seven  appeals  to  the  courts  were  taken  from  these 
decisions,  and  such  appeals  affected  less  than  fifty  ditches.  The 
cost  to  the  ditch-owner  for  this  service  was  one  dollar  and  seventy- 
five  cents  for  each  ditch.  He  further  reports  that  the  cost  to  the 
public  for  adjudications  in  "Wyoming  during  the  past  two  years, 
assuming  the  board  to  have  no  other  duties,  was  eleven  dollars  and 
forty-six  cents  per  ditch  right,  or  about  ten  cents  per  acre  irri- 
gated, as  reported  by  Clarence  T.  Johnston,  State  Engineer,  on  Oc- 
tober 22,  1908.  These  adjudications  affected  2,172  rights  to  the 
use  of  water,  and  210,290.73  acres.  Not  .a  single  appeal  to  the 
courts  has  been  taken  in  all  this  work.  In  Oregon  he  reports  that 
sixty-six  petitions  for  adjudication  were  filed  up  to  the  end  of 
1910,  of  which  three  were  then  completed  to  final  decree  at  a  cost 
of  seven  and  seven-tenths  cents  per  acre  for  surveys  and  eighteen 
cents  per  acre  for  taking  evidence.11 

n  Report  of  1909-10  of  the  State  Engineer  of  Oregon,  p.  7. 
§§  1236-1244.     (Blank  numbers.) 
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CHAPTER  52. 
INTRODUCTORY. 

§  1245.  Purpose  of  this   chapter. 

§  1246.  Development  of  distributing  systems. 

§  1247.  Contract  regulation. 

§  1248.  Public  ownership. 

§  1249.  Public  control  without  public  ownership. 

§  1250.  Conclusion. 

§§  1251-1259.     (Blank  numbers.) 

(3d  ed.) 

§  1245.  The  subject  to  which  the  following  chapters  are  de- 
voted is  developing  rapidly.  Our  endeavor  is  to  confine  the  book 
to  a  study  of  existing  laws  as  worked  out  in  legal  authorities.  It  is 
confined  chiefly  to  the  authorities  involving  irrigation ;  and  although 
there  is  much  decision  and  statute  upon  water  in  cities,  and  still 
more  upon  other  public  services  such  as  common  carriers,  yet  the 
following  chapters  seldom  attempt  to  go  outside  of  the  irrigation 
cases.1 

(3d  cd.) 

§  1246.  Development  of  Distributing  Systems. — Most  Western 
irrigation  in  former  years  was  the  individual  work  of  each  farmer 
taking  water  in  his  own  ditch  out  of  a  stream  independently, 
sometimes  two  or  three  neighbors  joining  in  a  partnership  ditch 
or  as  tenants  in  common.  But  facilities  for  this  cheap  installation 
have  for  some  years  been  pretty  much  in  full  use;  new  develop- 
ment has  been  proceeding  along  the  less  accessible  sources,  requir- 
ing engineering  on  a  large  scale  and  heavy  financial  investment, 

1  Acknowledgment   is  made  to  the  chapter.     (X.  Columbia  Law  Review, 

Columbia  Law  Review,  to  which   the  506,  for  June,  1910.)     Some  revision 

author    contributed    the    matter    con-  has  been  made  in  reprinting  it  here, 
tained   in  the  following  introductory 

(1143) 
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• 

compared  to  which  the  simple  farmer's  ditch,  which  formerly  held 
the  field,  is  primitive.2  As  a  result,  new  settlers  have  been  de- 
pendent upon  distributing  agencies  for  water  supply;  and  where 
the  successful  cultivation  of  land  depends  upon  irrigation,  the 
water  supply  is  the  largest  element  of  value  of  the  land. 

"The  law  in  practice"  leaves  terms  of  service  much  to  indi- 
vidual contract,  which  means  to  the  control  of  the  distributor.3 
This  has  been  due  partly  to  the  doctrine  of'laissez  faire"  hereto- 
fore prevailing  throughout  the  country,  and  partly  to  the  practical 
difficulties  in  promoting  settlement  in  frontier  regions.  Arid 
wastes,  to  be  settled  by  irrigation,  require  the  energy  of  the  pio- 
neer promoter;  he  is  welcomed  and  encouraged;  sentiment  does 
not  favor  restricting  development;  and  this  is  still  much  the  pop- 
ular attitude;  the  development  corporation  in  a  new  region  is  not 
out  of  favor  with  the  people  there  because  of  conservation.  On 
the  other  side,  the  necessity  for  securing  settlers  made  encouraging 
terms  to  settlers  essential,  and  they  have,  as  a  rule,  prospered 
and  got  along  well  with  the  distributor;  economic  causes  brought 
that  about,  whatever  the  law  might  be.  Rather  than  advantage 
being  taken  of  settlers,  the  history  has  been  that  more  favorable 
terms  were  offered  to  them  than  could  be  sustained;  and  bank- 
ruptcy of  the  earlier  companies  is  only  too  common,  especially 
where  the  company  relied  for  its  profit  on  selling  water,  without 
sharing  in  the  increased  value  of  the  lands  irrigated  from  the  sys- 
tem.4 

While  individual  contract  has  thus  been  the  practice,  yet  the 
"law  in  the  books,"  being  just  developing,  has  been  uncertain. 

2  "The    building    of    a    successful      "Water,  United  States  Department  of 
canal    to-day    not    only    requires    en-      Agriculture,  for  1909. 

gineering  skill  of  a  high  order — which  •*  So,    also,    of    power    companies: 

under  most  favorable  circumstances  is  "Hydro-electric    properties    have    not, 

expensive — but  in  addition,  the  initial  as  a  class,  returned  to  the  invester  a 

expenditure    of    much    money,    and    I  succession  of  swollen  dividends.     The 

do  not  hesitate  to  say  that  at  the  pres-  industry  has  hardly  passed  its  experi- 

ent  time  there  are  no  irrigation  pro-  mental  stages.     Its  securities  are  by 

jects    of    any    extent    or    promise    in  no  means  the  least  precarious  of  those 

the  State  of  Idaho  that  will  not  de-      on  sale  in  the  exchanges The 

mand  the  investment  of  millions  to  in-  industry  is  subject  to  the  same  exi- 

sure    even    reasonable    certainty    and  gencies  as  are  other  industries,  and, 

success."     Colonel    Hamer,    of    Idaho,  except  in  a  few  cases,  notwithstand- 

in  45  Cong.  Rec.   (1910),  p.  4763.  ing   the    testimony   of   many   popular 

3  "The  contracts  under  which  such  magazine    articles,    it    bears    no    re- 
rights  are  secured  and  the  regulations  semblance    to    Aladdin's    lamp    as    a 
adopted  by  canal-owners  stand  in  the  revenue   producer.     No    industry    will 
place  of  water  laws  to  the  farmers."  respond    more    readily    to    ill-advised 
Water  Supply  Paper  on  the  Duty  of  and    oppressive    legislation;    in    none 
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There  is  much  in  the  books  looking  to  public  control,  but  the  au- 
thorities had  difficulty  in  accepting  it  in  the  face  of  the  almost 
universal  practice.  Moreover,  confusing  currents  peculiar  to 
Western  water  law  have  turned  "the  law  in  the  books"  somewhat 
toward  public  ownership  as  distinguished  from  public  control. 

The  tendency  toward  public  ownership  is  strongest  in  Colorado, 
Wyoming,  and  the  interior  States.  California,  in  the  books,  after 
some  uncertainty,  seems  now  to  stand  upon  the  more  conservative 
solution  of  public  control  without  public  ownership.  The  Cali- 
fornia law  will  be  considered  first. 

(3d  ed.) 

§  1247.  Contract  Regulation. — The  common  law  of  public  ser- 
vice agencies  is,  since  Munn  v.  Illinois,5  familiar,  being,  in  general 
terms,  that  property  devoted  to  the  public  service  or  use  is  affected 
with  the  public  duty  of  performing  reasonable  service  to  all;  that 
to  secure  this  end,  rates  and  terms  of  service  must  be  reasonable, 
and  service  is  compulsory  upon  tender  of  a  reasonable  rate;  that 
no  unreasonable  conditions  may  be  required  of  consumers;  that 
there  must  be  no  discrimination ;  that  the  courts  will  enforce  these 
things,  and  it  needs  no  statute  to  give  them  the  power.6 

In  the  early  days  in  California,  however  (as  elsewhere  through- 
out the  country),  water  had  been  distributed  by  companies  of 
capitalists  to  miners  for  their  sluices,  and  to  mill-owners  for 
power,  and  to  towns  for  domestic  uses,7  and  terms  of  service  were 
established  by  contract  between  company  and  consumer.  It  was 
a  tenet  of  statesmen  and  economists  and  of  the  country  that  gov- 
ernment interference  is  destructive,  especially  when  it  interferes 
with  industries  still  young  and  struggling  for  growth;  and  corpo- 
rate irrigation  was  in  its  infancy  in  the  sixties.8  In  the  late  sev- 

must  the  burden  fall  more  directly  on  Rep.  10 ;  Fresno  Canal  Co.  v.  Park,  129 

the   ultimate    consumer.     Any    hydro-  Cal.  441,  62  Pac.  87. 

electric   project   requires   special   con-  8  Stanislaus  County  v.  San  Joaquin 

sideration   during  the  early  years   of  Co.,  192  U.  S.  201,  24  Sup.  Ct.  Rep. 

its  development;  a  surprisingly  large  246,    48    L.    Ed.    406.     Compare    Cal. 

number  either   fail   to   pay   dividends  Stats.  1853,  p.  87,  as  amended  1862, 

or  become  bankrupt  during  the  first  p.     540,    regarding    water    rates    in 

decade    of    their    existence."     United  pities.     In   other   States   public  regu- 

States  Geological  Survey,  Water  Sup-  lation  of  water  charges  in  cities  had 

ply  Paper,  238,  p.  6.  been   provided    for    "long    before   the 

5  94  U.  S,  113,  24  L.  Ed.  77.  constitution  of  1879  was  adopted  in 

«  Infra,  sec.  1262  et  seq.  California."     Spring  Valley  W.  W.  v. 

7  Reporter's   statement   in   Titcomb  Schottler,   110  U.   S.   347,  at   353,  4 

f.  Kirk,   51   Cal.   289,  5  Morr.   Min.  Sup.  Ct.  Bep.  48,  28  L.  Ed.  173. 
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enties  and  early  eighties,  rulings  against  this  doctrine  of  "laissez 
faire"  were  undertaken,  however.  Munn  v.  Illinois  had  been  re- 
cently decided  (in  1876)  to  the  effect  that  one  who  devoted  his 
property  to  public  use  owes  the  public  corresponding  duties,  even 
at  common  law,  as  above  mentioned.  To  place  this  common-law 
doctrine  where  it  would  be  beyond  the  control  of  the  legislature, 
which  (having  been  called  together  in  the  days  of  the  Kearney 
excitement)  the  California  constitutional  convention  distrusted — 
"To  lay  a  strong  hand  upon  these  monopolies"9 — a  provision  was 
(three  years  after  Munn  v.  Illinois  had  declared  such  to  be  the 
common  law)  placed  in  the  California  constitution  that  "The  use 
of  all  water  now  appropriated,  or  that  may  hereafter  be  appropri- 
ated, for  sale,  rental  or  distribution,  is  hereby  declared  to  be  a 
public  use,  and  subject  to  the  regulation  and  control  of  the  State, 
in  the  manner  to  be  prescribed  by  law,"  which  has  been  copied 
with  occasional  variation  in  the  constitutions  or  statutes  of  nu- 
merous Western  States.10 

Nevertheless,  the  "laissez  faire"  principle  has,  as  concerns  irri- 
gation, prevailed  to  the  present  day,  and  left  the  matter  to  indi- 
vidual contract  arrangement.  Although  the  duty  of  compulsory 
service  has  been  uniformly  upheld  in  California,  yet  in  some 
Fresno  cases  the  decisions  upheld  the  validity  of  contracts  fixing 
terms  of  service.11  These  cases  upheld  the  validity  of  a  contract 
making  the  water  charges  a  lien  upon  the  land  supplied,  and  giv- 
ing the  company  the  right  to  foreclose  upon  the  land  upon  default. 
Only  in  the  Park  case,  the  last  of  these,  was  the  question  of  pub- 
lic restriction  discussed,  and  there  the  opinion  declared  strongly 
that,  in  the  absence  of  statute,  there  was  no  restriction  upon 
the  power  of  the  public  service  company  to  regulate  the  terms 
of  its  service  by  private  contract,  or  upon  the  conclusiveness  of  con- 
tracts so  made. 

At  about  the  same  time  the  United  States  circuit  court  for  the 
southern  California  district  had  been  dealing  with  the  question, 
and,  while  its  rulings  were  not  wholly  uniform,  had  inclined  to 
the  view  of  Mr.  Justice  Ross,  Circuit  Judge,  that  conditions  or 
terms  of  service  could  not  be  made  to  rest  upon  contract,  but  upon 
rules  of  law  for  public  service — by  the  common  law  if  not  laid 

»  People  v.  Stephens,  62  Cal.  209;  «  Fresno  Canal  Co.  v.  Rowell,  80 

Merrill  v.  Southside  Irr.  Co.,  112  Cal.  Cal.  114,  13  Am.  St.  Rep.  112,  22  Pac. 
AQR  AA  T>  „  -ort  53;  Same  v-  Dunbar,  80  Cal.  530,  22 

Pac.  275;  Same  v.  Park,  129  Cal.  431, 

10  Infra,  sec.  1264.  62  Pac.  87. 
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down  by  statute.  For  example,  it  was  ruled  that  the  company 
could  not  require  the  consumer,  in  addition  to  the  rate,  to  pay 
a  premium  or  bonus,  as  a  price  for  a  perpetual  ''water-right," 
since  the  law  gave  a  perpetual  right  of  service  to  everyone  who 
tendered  merely  a  reasonable  rate.12  But  in  San  Diego  Co.  v. 
Souther,13  the  United  States  circuit  court  of  appeals  accepted  the 
Park  case  in  its  support  of  regulation  by  contract.  Unwillingly, 
Judge  Ross  thereupon  held  that  the  company  could  fix  its  rates 
by  contract  with  each  consumer;  that  the  courts  could  not  question 
them;  and  that  they  prevailed,  although  the  public  rate-fixing 
authorities  subsequently  established  a  lower  rate.14 

Thus  the  power  of  the  public  service  company  to  fix  conclusively 
the  terms  of  its  service  by  stipulations  in  contracts  became  accepted 
in  California  (at  least  in  the  absence  of  express  action  by  the  board 
of  supervisors  in  regard  to  rates),  although  the  constitution  had 
declared  the  use  a  public- one. 

And  yet,  as  already  said,  the  California  court  has  always  upheld 
the  common-law  rule  of  compulsory  service,  and  further,  in  a  case 
decided  in  the  same  year  as  the  Park  case,  and  just  after  it,  the 
court,  in  equally  strong  terms,  denied  the  binding  force  of  con- 
tracts fixing  terms  of  service.  In  Crow  v.  San  Joaquin  Co.15  dam- 
ages were  granted  for  shutting  off  water  from  a  consumer  who 
(payment  not  having  been  demanded  in  advance)  was  in  arrears 
in  paying  the  contract  rate  for  a  past  year,  but  tendered  the  rate 
for  the  coming  season.  Though  the  contract  for  the  previous 
years  and  the  company's  rules  and  regulations  provided  that  "no 
land  will  be  supplied  with  water  unless  all  dues  and  claims  for 
previous  supply  on  that  land  have  been  paid,"  it  was  held  with- 
out consideration,  for  it  was  the  duty  of  the  defendant  company 
t6  furnish  the  plaintiff  with  water  whether  he  agreed  to  the  regu- 
lations or  not,  and  "this  rule  precludes  the  idea  that  any  other 
duties  can  be  prescribed  or  imposed,  except  the  tender  of  the  rate 
[implying  the  tender  of  such  rate  as  might  be  reasonable,  in  the 
absence  of  statutory  rate-fixing]  as  a  condition  for  supplying 
water,  as  required  by  law."  It  was  held  enough  that  plaintiff 
tendered  the  rate  for  the  coming  season ;  for  the  arrears  the  com- 

12  These  Federal  cases  are  reviewed      See,  also,  S.  C.,  104  Fed.  706,  44  C. 

in  Souther  v.  San  Diego  Co.,  112  Fed.      c-  A.   143. 

«  Souther    v.    San    Diego    Co.,    12 
<J28'  Fed.  228,  supra. 

13  90  Fed.  164,  32   C.  C.  A.  548.          «  130  Cal.  309,  62  Pac.  562,  1058. 
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pany  must  seek  other  redress  than  shutting  off  the  water.  This 
much  narrowed  the  field  for  the  conclusiveness  of  contract  con- 
ditions ;  but  during  the  past  ten  years  the  Park  case  was  regarded 
as  the  law. 

Concurrently  with  this  inconsistency  in  both  State  and  Federal 
decisions,  there  was  (and  is)  inconsistency  in  the  statutes.  They 
provide  that  the  county  boards  of  supervisors  should  fix  rates,18 
and  a  charge  of  a  higher  rate  should  forfeit  franchise  and  water- 
works,17, and  that  no  contract  should  fix  a  rate  higher  than  that 
fixed  by  the  board  of  supervisors,18  and  that  service  at  the  rate 
so  fixed  is  compulsory ; 19  that  in  the  absence  of  such  public  rate- 
fixing,  service  is  compulsory  at  the  rate  generally  charged  by  the 
distributor  in  the  vicinity  20  [with  the  implication,  clearly  the  rule 
at  common  law,  that  tender  of  a  reasonable  rate  is  sufficient,  if 
the  rates  actually  charged  be  excessive].  But,  at  the  same  time, 
they  enact  that  public  regulation  by  the  board  of  supervisors  shall 
not  affect  contracts  made  prior  to  the  time  such  regulation  is 
made ; 21  and  the  waiver  by  the  distributor  of  payment  in  advance 
shall  be  sufficient  consideration  for  a  contract22  (evidently  passed 
to  overrule  the  Crow  case),  and  generally  that  nothing  shall  pro- 
hibit or  invalidate  any  contract  already  made  or  hereafter  made.23 
These  acts  predominate  in  favor  of  conclusiveness  of  the  terms  of 
service  fixed  by  the  distributor  in  its  contracts,  although  the  constitu- 
tion, to  oppose  such  legislative  action,  had  declared  the  use  a  pub- 
lic one,  and  its  terms  subject  to  State  control. 

Recently,  however,  the  supreme  court  of  California,  in  a  case 
below  referred  to  (constituting  a  return  to  the  Crow  case  and  the 
rulings  of  Judge  Ross  in  the  Federal  court),  has  done  much  to 
clear  the  matter. 

The  foregoing  shows  the  difficulty  in  superimposing  public  con- 
trol upon  a  matter  which  has  so  long  in  practice  been  left  to  pri- 
vate arrangement.  'It  is  difficult  to  change  the  ways  of  people 
by  constitution,  legislation  or  court  decision,  and  until  recent 
years,  general  thought  was  for  individual  initiative  and  private 
control.  Although  the  law  stood  "in  the  books"  to  the  contrary, 

ie  Stats.  1880,  p.  16;  18S5,  p.  95.          ™  Stat*  1885,  p.  95,  sec.  5,  as  amd. 
"  Stats.  1880,  supra.  21  'stats.  'l901,  p.  331,  sec.  4. 

IS  Stats.  1901,  p.  331,  sec.  2.  **  Stats-   1901>  P-  331'  see-   3- 

23  Stats.   1885,    p.    95.    sec. 
l»  Stats.  1885,  p.  95,  sees.  8-10.          added  by  Stats.  1897,  p.  49. 
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it  was  ineffective  because  not  in  harmony  with  the  then  current 
thought. 

Beside  the  foregoing  regarding  regulation  by  contract,  the 
California  law  also  presented  problems  in  regard  to  the  distinc- 
tion between  public  control  and  public  ownership,  but  before  en- 
tering upon  the  California  decisions  in  that  regard  it  seems  ad- 
visable to  consider  the  trend  of  the  law  of  Colorado,  Wyoming 
and  the  interior  States  generally,  which,  in  the  books  (although  pri- 
vate contracts  there,  also,  prevail  in  practice),  lean  toward  public 
ownership,  as  distinguished  from  public  control. 

(3d  ed.) 

§  1248.  Public  Ownership. — The  constitution  of  Colorado  de- 
clares, in  words  now  copied  by  constitution  or  statute  in  most 
"Western  States  (but  not,  until  this  year,  in  California)  ,24"  The  water 
of  every  natural  stream  not  heretofore  appropriated,  within  the 
State  of  Colorado,  is  hereby  declared  to  be  the  property  of  the 
public. "  ^  In  Wyoming  and  some  others,  ' '  the  property  of  the 
State. ' ' l  Fundamental  questions  are  involved  in  the  effect  of  this. 
Of  most  moment  at  the  present  writing  is  the  conflict  which  has 
arisen  between  Federal  and  State  advocates  for  control  of  water  in- 
dustries upon  public  lands.  Less  important  now,  but  formerly  of 
importance,  was  the  question  of  the  rights  of  the  owners  of  riparian 
lands.2  But  the  matter  now  in  hand  is  the  effect  it  has  had  to- 
ward public  ownership  of  irrigation  distributing  works  built  by 
private  capital. 

The  declaration  of  public  or  State  ownership  of  waters  has  not 
been  critically  examined  with  the  distinction  between  sovereignty 
and  proprietorship  in  view  in  this  connection.  In  other  connec- 
tions occasional  decisions  tended  to  construe  the  declaration  as 
one  of  State  sovereignty  or  regulative  power  as  distinguished  from 
actual  ownership ; 3  but  in  the  matter  now  in  view,  the  distinction 
has  not,  in  any  decision  the  writer  can  recall,  been  in  mind;  the 
declaration  has  been  tacitly  taken  for  what  it  says — State  or  public 
proprietorship  or  ownership  of  waters  the  same  as  in  a  public 

24  Since  this  was  written,  a  similar          *  Supra,  sees.  170,  171.     As  to  the 
declaration  has  now  (1911)   been  en-      distinction  between  State  sovereignty 
acted  in  California  also.    Supra,  sec.      and    gtate   ownership     8ee   e8peciaUy 

25  Const.,  art.  16,  sec.  5.  Moore  v.  Smaw,  17  Cal.  199,  at  218, 

1  Supra,  sec.  170.  79  Am.  Dec.  123,  12  Morr.  Min.  Eep. 

2  Regarding  both  these  matters,  see      418. 
supra,  Part  IL 
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building.  The  result  has  been  in  Colorado  and  the  interior  States 
to  build  a  system  of  law  of  water  distribution  upon  the  basis  that 
consumers  from  a  distributing  system  are  the  real  proprietors  of 
the  system,  and  the  distributor  or  canal  company  but  their  agent 
to  care  for  the  works  and  bring  the  water  to  the  consumers'  land. 
The  law  of  public  service,  resting  upon  the  sovereign  power  to 
regulate,  though  mingled  with  the  law  of  ownership,  is  thus  subor- 
dinated; the  consumers'  rights  are  primarily  worked  out  upon  the 
basis  that  they  are  the  real  owners  of  the  distributing  system. 

The  first  case  in  Colorado  was  Wheeler  v.  Northern  Irr.  Co.4 
The  question  was  one  of  compulsory  service  without  exaction  of 
a  premium  or  bonus  for  furnishing  it,  and  Mr.  Justice  Helm 
worked  it  out  chiefly  upon  the  general  law  of  public  service  com- 
panies, relying  upon  Munn  v.  Illinois.  But  he  also  refers  to  the 
Colorado  constitutional  provision  above  quoted,  and  declares  that 
the  distributor  is  not  the  owner  of  the  right  to  the  water,  but  is 
simply  "an  intermediate  agency"  and  "engaged  in  the  business 
of  transporting,  for  hire,  water  owned  by  the  public,  to  the  people 
owning  the  right  to  its  use."  This  has  since  been  developed  to 
to  the  rule,  now  general  in  the  arid  regions,  that  one  receiving 
water  for  irrigation  from  a  corporation  has,  to  the  extent  of  the 
water  he  receives,  an  actual  "water-right"  or  freehold  interest 
in  real  estate;  that  the  consumers  own  the  water-rights  in  the 
natural  resources  involved.  The  most  succinct  expression  of  this 
is  in  Wyatt  v.  Larimer  etc.  Co.,5  where  it  is  said:  "The  consumer 
under  a  ditch  possesses  a  ....  property.  He  is  an  appropriator 
from  the  natural  stream,  through  the  intermediate  agency  of  the 
ditch,  and  has  the  right  to  have  the  quantity  of  water  so  appro- 
priated flow  in  the  natural  stream,  and  through  the  ditch  for  his 
own  use We  adhere  to  the  doctrine  that  such  a  canal  com- 
pany is  not  the  proprietor  of  the  water  diverted  by  it,  but  that  it 
must  be  regarded  as  an  intermediate  agency  existing  for  the  pur- 
pose of  aiding  consumers  in  the  exercise  of  their  constitutional 
rights,  as  well  as  a  private  enterprise  prosecuted  for  the  benefit 
of  its  owners." 

In  other  <?ases  it  is  said:  "By  taking  from  its  canal  the  consumer 
recognizes  and  ratifies  its  acts  of  construction  and  diversion,  mak- 
ing them  his  own,  and  the  situation,  so  far  as  this  question  is  con- 

4  10  Colo.  582,  3  Am.  St.  Rep.  603,  5  18  Colo.  298,  36  Am.  St.  Rep. 
17  Pac.  487.  280,  33  Pac.  144. 
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cerned,  is  not  different  from  what  it  would  have  been  had  the  con- 
sumer in  fact  employed  the  carrier  to  construct  the  canal  for  himself 
alone."6  Again,  "The  right  to  the  use  of  water  should  never 
be  separated  from  the  land  to  which  it  is  applied,"  and  the  canal^ 
company  is  but  a  means  of  conveyance  having  no  ownership  in 
the  water-rights,  saying  "the  irrigation  company  does  not  own  the 
water;  it  is  only  the  servant  of  the  public  to  carry  it  to  the  land 
for  which  it  has  been  appropriated."7  Tn  the  end,  when  the 
number  of  consumers  is  up  to  full  capacity,  the  company  is  then 
' '  without  any  further  interest  in  the  canal  or  water- right. "  8  In 
Wyoming  (and  the  recent  Oregon  statute  following  Wyoming) 
this  is  evidenced  by  the  State  Engineer  giving  to  each  consumer 
a  "certificate  of  appropriation,"  which  is  the  term  used  to  desig- 
nate that  he  has,  in  the  flow  and  use  of  the  natural  stream  from 
which  the  company's  supply  comes,  the  highest  right  recognized 
by  law,  equal  to  and  probably  displacing  any  right  therein  held 
by  the  company  in  initiating  its  plant.8*  This  idea  that  the  con- 
sumers under  a  canal  are,  through  the  intermediate  agency  of  the 
canal,  the  joint  owners  of  the  natural  water  resources  involved, 
and  that  the  distributor  is  not,  predominates  in  the  interior 
States.9 

In  some  of  the  results  of  this  public  ownership  view  the  law 
of  public  service  is  materially  departed  from  in  serious  ways,  the 
policy  of  which  may  be  a  matter  of  question.  The  consumer,  hav- 
ing not  merely  a  right  of  service  but  one  of  actual  ownership,  is 
governed  by  the  law  which  has  been  developed  for  the  use  of  nat- 
ural streams.  One  feature  of  this  has  hitherto  been  independence 
of  land  and  water;  and  so  the  consumer  has  been  held  to  have 
the  right  to  transfer  his  use  from  one  place  or  purpose  to  an- 
other.10 Another  feature  is  that  the  general  Colorado  law  of 
streams  is  based  upon  priority  of  right  to  the  first  who  begins  the 
use,  and  there  is  some  tendency,  in  the  absence  of  pro-rating  con- 
tract, to  apply  this  to  consumers  inter  se  in  times  of  scarcity — 
the  later  consumer  must  stand  the  loss  first  while  the  prior  one 
enjoys  his  full  supply.11 

«  Helm,  C.  J.,  concurring  in  Farm-  8  Nampa  Irr.  Dist.  v.  Gess,  17  Idaho 
ers'  etc.  Co.  v.  Southworth,  13  Colo.  552  (1910),  106  Pac.  993. 

111    91   t>o»    moo    A  T     •»     A     T«T  8a  Supra,  c,  18;  infra,  c.  57. 

11,  21  Pac.  1028,  4  L.  *.  A.  767.  9  Jnf£     flec    ^33'^' 

*  Farmers'  Irr.  Dist.  v.  Frank,  72          10  Infra,    sec.    1346. 
Neb.  136,  100  N.  W.  286.  "  Infra,  sec.  1343  et  seq. 
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A  still  more  important  result,  however,  is  that  above  adverted 
to:  When  the  number  of  consumers  reaches  the  full  capacity  of 
the  distributing  system,  the  company  drops  out  as  owner  and  the 
system  belongs  wholly  to  the  consumers  by  a  common  ownership, 
to  be  thereafter  conducted  upon  a  co-operative  basis.  There  has, 
indeed,  been  a  plan  of  organization  seemingly  of  extensive  use 
in  Colorado,  expressly  providing  in  the  consumers'  contracts  that 
when  the  number  of  consumers  reaches  the  estimated  capacity  of 
the  canal,  the  consumers  as  a  body  are  entitled  to  an  express  con- 
veyance of  the  canal  and  water  system.12 

Mention  may  be  made  also  of  the  wide  use  of  the  "mutual" 
system  of  organizing  companies  expressly  upon  a  co-operative 
basis,  so  that  shares  of  stock  represent  specific  rights  to  water 
service,  and  service  is  made  only  to  stockholders.  Such  corpora- 
tions are  not  organized  for  profit,  the  only  cost  to  stockholders 
being  (after  the  price  of  the  stock)  operation  and  maintenance. 
This  type  of  organization  has  occupied  a  large  field,  owing  espe- 
cially to  the  fact  that  many  companies  organized  for  profit  have 
gone  bankrupt  because  of  extravagantly  favorable  terms  offered 
to  consumers  in  the  "boom"  of  promotion,  and  the  consumers 
were  forced  to  take  over  the  systems  themselves  to  protect  their 
own  interests.  Most  of  the  irrigation  in  Southern  California 
(much  of  it,  also,  in  Central  California,  Utah  and  Colorado)  is 
done  by  mutual  or  co-operative  companies.  Mutual  companies 
are  not  strictly  within  the  class  of  public  service  companies,  since 
they  serve  only  particular  private  estates ;  but  are  so  common  that 
they  form  an  important  illustration  of  the  tendency  to  have  con- 
sumers own  the  irrigation  systems  which  supply  them.13 

A  specially  noteworthy  stride  toward  solving  the  problem  of  dis- 
tribution to  irrigators  by  a  resort  to  public  ownership  is  the  rapid 
spread  of  the  "Irrigation  District"  system;  whereby  the  owners 
of  land  within  a  given  district  susceptible  of  irrigation  from  a  com- 
mon source  of  supply  may,  upon  petition  of  a  certain  proportion 
thereof,  form  a  quasi  municipal  corporation  taking  in  all  land 
within  the  district,  unanimous  consent  not  being  required ;  all  land 
may  be  included,  though  some  owners  object.  Assessments  are 
levied,  bonds  issued,  and  works  built  and  managed  by  the  publicly 
elected  officers  of  the  district.  This  system  is  rapidly  spreading, 
there  being  statutes  therefor  now  in  thirteen  States,  and  consti- 

12  Infra,  sec.   1342.  13  Infra,  sec.  1266  et  seq. 


§  1248  Ch.  52.     PUBLIC  SEEVICE.  (3d  ed.)   1153 

tutes  an  express  recognition  of  the  doctrine  of  public  ownership 
of  irrigation  works.14 

Public  ownership  has  also  received  great  impetus  from  two  acts 
of  Congress,  viz.,  the  Carey  Act,  and  the  Reclamation  Act.  The 
Federal  conservation  movement  to-day  is  opposite — that  title  shall 
never  leave  the  Federal  government — but  the  above  acts  were 
passed  some  time  ago,  based  upon  the  idea  that  title  shall  finally 
vest  in  the  consumers  themselves.  Under  the  Carey  Act  (in  force 
in  about  seven  States,  but  chiefly  in  use  in  Idaho,  Wyoming,  Ore- 
gon and  Utah),  the  United  States  has  granted  large  areas  of  land 
to  the  State,  and  the  State  regulates  the  terms  upon  which  com- 
panies shall  develop  them.  The  generally  specified  terms  are  that 
the  consumers  become  owners  of  the  land  and  also  of  the  water- 
rights  as  appurtenances  to  the  land,  and  shall  completely  take  over 
the  system,  own,  control  and  conduct  it,  when  the  lands  there- 
under are  fully  settled.15  The  same  is  provided  by  the  Reclama- 
tion Act,  whereby,  after  the  major  portion  of  lands  under  a  given 
project  have  been  fully  paid  for  by  the  settlers,  Congress  shall, 
by  appropriate  action,  convey  the  title  to  such  reservoir,  distrib- 
uting system  and  water-right  to  a  co-operative  organization  of 
consumers,  and  the  United  States  shall  drop  out  of  the  field.18 

The  rights  of  consumers  in  most  Western  States  (other  than 
California)  being  thus,  under  every  form  of  organization,  those 
of  ownership,  public  regulation  and  control  are  based  less  upon 
the  common  law  of  public  service  than  upon  a  new  system  of 
State  administration,  based  upon  State  or  public  ownership  in 
waters.  A  State  Engineer  and  an  administrative  board  are  pro- 
vided, and  the  entire  State  is  divided  into  water  divisions,  and 
these  subdivided  into  water  districts  for  administrative  purposes. 
The  water  officials  take  control  of  the  works  of  companies,  and  inde- 
pendent individual  water-right  owners  alike,  measure  out  the  water, 
shut  or  open  headgates,  and  generally  police  the  natural  water 
resources  of  the  State.  In  one  State,  at  least,  the  State  Engineer 
seems  to  be  given  power  to  fix  rates  17  (though  usually  rate-fixing 
is  left,  as  in  California,  to  the  county  boards  of  super  visors  ).1Tm 
This  administrative  system  is  independent  of  any  law  of  public 
service;  it  is  based  upon  public  or  State  ownership  of  waters, 

n  Infra,  sec.  1356  et  seq.  "  S.  D.  Stats.  1907,  c.  180,  sec.  36. 

13  Infra,  sec.  1380  et  seq.  "•  Infra,  c.  55. 

16  Infra,    sec.    1394    et    seq. 
Water  Sights — 78 
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whether  in  public  service  or  not,  whereby  the  State  Engineer  has 
control  over  all  natural  water  resources  in  the  State.18 

(3d  ed.) 

§  1249.  Public  Control  Without  Public  Ownership.— Return- 
ing now  to  the  California  law,  the  question  chiefly  involved,  as 
already  considered,  was  not  of  the  relative  status  of  consumer  and 
distributor,  but  of  the  right  of  the  distributor  to  regulate  the  terms 
of  its  service  by  contract  without  interference.  Though  strongly 
upholding  the  public  service  rules  of  compulsory  service  and 
against  forfeitures,  yet  the  weight  of  California  authority  in  other 
respects  has  been  that  the  same  law  governed  as  in  contract  be- 
tween private  parties,  as  to  conditions  of  service,  creation  of  liens, 
and  rates  and  charges.  This  tendency  to  apply  the  general  law 
of  private  contract  affected  also  the  question  of  the  relative  status 
of  consumer  and  company,  and  through  that  a  proprietary  right 
in  the  consumer,  as  part  owner  of  the  distributing  system,  showed 
itself  in  the  California  law  somewhat  similarly  to  the  Colorado 
law. 

This  tendency  to  regard  the  consumer  as  an  "  appro priator,"  or 
part  owner  of  the  water-rights  of  the  distributing  system — as  hav- 
ing a  title  in  the  real  estate  of  the  distributing  system,  and  not 
merely  a  right  of  service — was  for  the  most  part  tacitly  assumed 
in  the  decisions.  His  right  was  declared  "appurtenant  to  the 
land"  and  considered  as  though  an  interest  in  real  estate;19  and, 
citing  a  Colorado  case,  the  consumer  was  held  to  have  actual  own- 
ership of  a  water-right  as  real  property  for  which  he  could  bring 
an  action  to  quiet  title  against  the  distributor,20  saying  that  by 
contract  with  the  distributor  "an  undivided  interest,  equal  to  the 
grantee's  proportionate  share  of  the  water,  was  conveyed."  So, 
also,  it  was  provided  by  statute  that  whenever  a  corporation  fur- 
nishes water  to  irrigate  land,  "the  right  to  the  flow  and  use  of  said 
water  is  and  shall  remain  a  perpetual  easement  to  the  land."21 
Again,  in  Stanislaus  W.  Co.  v.  Bachman,22  the  same  doctrine  was 
laid  down,  holding  that  the  contract  gives  the  consumer  an  interest 
in  the  irrigation  company's  canal  and  water- rights  as  real  prop- 
is  Supra,  Part  VI.  21  Civ.  Code,  sec.  552.  See,  also, 

19  E.  g.,  Fresno  Canal  Co.  v.  Dun-       Stats.  1897,  p.  49,  inserting  sec.  11^ 
bar,  80  Cal.  535,  22  Pac.  275.  into  Stats.  1885,  p.  95. 

20  Fudickar  v.  East  Riverside  Irr.          22  152  Cal.  716,  93  Pac.  858,  15  L. 
Dist.,  109  Cal.  29,  41  Pac.  1024.  R.  A.,  N.  S.,  359. 
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erty.  The  result  was  a  strong  trend  toward  the  Colorado  basis  of 
public  ownership,  recognizing  in  the  consumers  proprietary  rights 
as  part  owners  of  the  distributing  system,  with  the  logical  end 
that  when  the  number  of  consumers  reached  full  capacity,  they 
would,  as  a  body,  be  the  whole  owners  thereof. 

Now,  however,  the  cases  of  Leavitt  v.  Lassen  Irr.  Co.23  and  Lassen 
Irr.  Co.  v.  Long24  have  considerably  revised  the  previous  Cali- 
fornia law,  both  as  to  the  force  of  contract  regulation  by  the  com- 
pany of  its  service  and  also  as  to  actual  ownership  of  interest  in 
the  distributing  system  by  consumers. 

The  question  in  the  Lassen  cases  arose  out  of  what  the  consumer 
contended  to  be  a  "free  water-right,"  under  which  he  claimed 
the  right,  by  contract,  to  receive  water  from  the  company's  canal 
without  charge  and  before  any  other  consumers  were  supplied. 
Such  a  transaction,  the  Lassen  cases  held,  would  be  illegal,  be- 
cause the  distributor  was  a  public  service  company.  Plaintiff  had 
relied  partly  upon  the  validity  of  contract,  but  the  rule  of  public 
service  is  held  to  invalidate  a  contract  for  free  service  to  one  con- 
sumer in  advance  of  others,  as  it  would  give  him  a  preference 
right  over  other  consumers — that  is,  would  be  discriminatory.  He 
had  also  relied  upon  the  Stanislaus  case,  arguing  that  the  contract 
gave  him  a  paid-up  freehold  interest  in  realty.  This  claim  also 
was  held  untenable  in  that,  it  was  held,  it  would  create  an  exclu- 
sive private  estate  in  property  irrevocably  devoted  to  public  use.25 
The  Stanislaus  case  was  limited  to  its  facts,  and  was  further  said 
to  have  overlooked  the  law  of  public  service,  and  consequently 
little  authority  in  public  service  cases.1  The  Park  case,  while  not 
overruled,  is  subordinated  to  the  Crow  case,  which  considerably 
restricted  the  force  of  contract  conditions  of  service.  As  to  the 
statutes  it  was  said  that,  so  far  as  they  might  bear  to  the  contrary, 
they  are  unconstitutional,  because  of  the  constitutional  provision 
declaring  the  use  to  be  a  public  one.2 

It  would  seem  that,  if  the  principles  of  the  Lassen  cases  are  ad- 
hered to,  the  essential  terms  of  service  will  be  subject  to  control 
by  the  legislature,  or,  in  the  absence  of  legislative  action,  to  the 

23  (1909),  157  CaL  82,  106  Pac.  This  inartistic  expression  was  taken 
404.  from  the  brief  of  counsel. 

"4  H9091  1-57  Pal  94  106  Pac  *  Aside  from  <luestion8  of  Public 

409  service,  see  also,  supra,  sec.  35  et  seq. 

regarding  the  Stanislaus  oa?e. 

25  It  was  said  that  it  would  "turn  2  Infra,  sees.  1315  et  seq.,  1324  et 
&  public  use  into  private  property."  teq. 
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common-law  powers  of  the  courts  to  enforce,  by  injunction,  man- 
damus, or  other  process,  a  reasonable  service  to  all,  and  to  disre- 
gard contracts  which,  in  clear  cases,  may  stand  in  the  way. 
Contract  regulation  will  remain  binding  where  its  terms  (as  a 
question  of  fact  in  each  case)  are  not  unreasonable  to  the  con- 
sumer, are  not  discriminatory,  nor  in  violation  of  the  duty  of  the 
company  to  serve,  without  unreasonable  demands,  all  who  apply 
and  tender  a  reasonable  rate;  but  contracts  will  -not  be  binding 
upon  consumers  if  they  violate  those  principles.8 

Likewise,  it  will  end  the  tendency  to  public  ownership  toward 
which  the  recognition  of  proprietary  estates  in  consumers  had  been 
leaning.4  It  places  the  California  law  upon  the  usual  doctrine 
of  public  service  agencies,  resting  in  public  control,  sovereignty  or 
regulative  power  (as  opposed  to  public  ownership,  resting  upon  a 
right  of  the  consuming  public  as  proprietors  of  the  works). 

(3d  ed.) 

§  1250.     Conclusion. — There  are  thus  three  doctrines  obtaining 

in  the  West  with  regard  to  the  relative  status,  rights  and  duties 
of  distributors  and  consumers  of  water  for  irrigation;  viz.,  con- 
tract regulation,  public  regulation,  public  ownership.  With  re- 
gard to  their  relative  merits,  experience  has  shown  the  benefit  of  a 
free  hand  to  regulate  service  by  contract  in  building  up  new  sys- 
tems and  pioneering.  Under  that  system,  applied  not  only  to 
waters  but  to  everything  else,  the  West  (and  the  whole  country) 
has  had  its  marvelous  development,  which  could  not  have  been 
otherwise  attained  or  even  approached.  The  attention  which  has 
been  aroused  over  the  matter  to-day,  however,  has  ushered  in  an 
era  of  official  activity,  finding  expression  sometimes  in  public  con- 
trol and  sometimes  in  public  ownership.  With  regard  to  the  rel- 
ative merits  of  the  latter,  the  country  is  now  at  issue  generally, 
and  the  tendency  in  new  Western  irrigation  development  is  to- 
ward public  ownership.  In  jurisdictions  where  the  law  is  adher- 
ing to  the  more  conservative  ground  of  public  regulation  without 
consumers'  ownership,  a  State  executive  system  in  the  nature  of 
a  public  service  commission  is  being  created.5 

8  Infra,  sec.  1317.  sumer,   it  is  true.     But,  as  we  have 

*  The  Lassen  cases  considered  the  endeavored    to    show,    if    safeguarded 

creation  of  a  proprietary  estate  in  the  against    discrimination,    the    result    is 

consumer   illegal  as   withdrawing   the  rather  public  ownership  than  private 

property  from  public  service  and  turn-  ownership. 

ing    it    into    private    ownership.     It  5  In    1911    such    commissions    were 

would   create   ownership   in   the  con-  created  in  Nevada,  Oregon  and  Wash- 
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These  are  the  matters  considered  in  detail  in  the  following  chap- 
ters, without  reference  to  any  views  of  the  author's,  but  as  a  study 
of  the  law  as  it  is. 


ington  and  a  constitutional  amendment 
to  the  same  end  was  proposed  in  Cali- 
fornia (not  yet  ratified).  There  is 
no  administrative  system  headed  by  a 
State  Engineer  in  California  such  as 
now  exists  in  most  other  Western 
States  based  upon  public  ownership 
of  waters,  and  attempts  to  create 
that  system  in  California  have  been 


uniformly  unsuccessful,  except  that  in 
1911  such  a  system  was  croaterl  to 
control  water-power  development.  In 
1911  Kansas  also  provided  a  public 
Service  Commission,  and  Nebraska 
gave  the  State  Railway  Commission 
jurisdiction  over  irrigation  rates.  See 
State  statutes  infra,  Part  VIIL 


§§  1251-1259.     (Blank  numbers.) 
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CHAPTER  53. 
NATURE  OF  PUBLIC  SERVICE. 

A.     PUBLIC  SERVICE. 

§  1260.     Property  devoted  to  the  service  of  the  public. 

§  1261.     What  constitutes  public  service? 

§  1262.  Theory  of  the  law  of  public  service — Sovereignty  and  not  pro- 
prietorship— Public  control  as  distinguished  from  public  owner- 
ship. 

5  1263.     The  common  law. 

§  1264.     Constitutional  declaration. 

§  1265.     Same. 

B.     PRIVATE  SERVICE. 

§  1266.     Mutual  companies — Business  not  subject  to  public  control. 

§  1267.     Mutual  companies  (continued). 

§  1268.     Stock  in  mutual  companies. 

§  1269.     Transfer  of  stock  in  mutual  companies. 

C.     CHANGE  OF  CHARACTER  OF  SERVICE. 
§  1270.     Change  from  private  to  public  service. 
§  1271.     Change  from  public  to  private  service. 
§  1272.     Abandonment  of  all  service. 
§§  1273-1278.     (Blank  numbers.) 

A.     PUBLIC  SERVICE. 
(3d  ed.) 

§  1260.    Property  Devoted  to  the  Service  of  the  Puhlic. — 

Where  water  (or  electricity  generated  from  water)  is  distributed 
to  the  general  public  or  a  class  thereof,  the  person  so  distributing 
it  is  said  to  have  devoted  his  property  to  public  use,  and  to  be 
engaged  in  public  service,  and  to  be  a  quasi  public  servant. 

Where,  however,  the  distribution  is  limited  to  a  private  object,  or 
for  the  benefit  of  particular  individuals  or  estates,  the  use  is  gen- 
erally not  a  public  one,1  and  the  distributor  is  not  engaged  in  pub- 
lic service.  The  chief  illustration  is  the  distinction,  in  another 
branch  of  the  law,  between  "common  carriers"  and  "private  car- 
riers. ' ' 

Distributors  in  private  service  are  not  bound  by  the  duties  (nor 
subject  to  the  public  control)  applicable  to  those  in  public  service, 
and  the  following  chapters  apply  only  to  those  in  public  service. 

i  Supra,  sec.  606,  eminent  domain. 
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§  1261.  What  Constitutes  Public  Service. — Where  all  owners 
of  land  within  the  service  capacity  of  the  canal  will  possess  the 
right  as  members  of  the  public  to  use  the  water  which  may 
be  diverted  into  such  canal,  the  use  is  clearly  public,2  and  the  com- 
pany is  therefore  a  public  agency,3  even  if  every  member  of  the 
public  in  the  neighborhood  owns  stock  in  the  company,  so  long  as 
the  right  of  service  is  not  dependent  upon  ownership  of  the  stock.4 

On  the  other  hand,  where  several  separate  owners  of  water-rights 
by  appropriation,  or  as  riparian  owners,  or  by  prescription,  in  the 
waters  of  a  certain  creek,  form  a  corporation  for  the  purpose  of 
distributing  the  water  to  themselves  alone,  the  use  is  not  thereby 
rendered  a  public  one  so  as  to  give  an  outstanding  owner  a  right 
to  share  in  the  distribution.5  The  use  to  which  the  water  is  ap- 
propriated is  not  necessarily  a  public  use  because  of  the  fact  that 
all  of  the  beneficiaries,  though  numerous,  form  a  company  to  dis- 
tribute water  to  themselves  alone,  and  have  become  stockholders 
of  the  company.  The  corporation  may  be  (a  question  of  fact)  a 
mere  agency  of  the  parties  entitled  to  the  use  of  the  water,  and 
the  service  therefore  private  only,6  as  in  the  case  of  mutual  com- 
panies.7 Where  all  the  beneficiaries  are  stockholders  of  the  com- 
pany, it  depends  upon  whether  their  water-rights  rest  upon  that 
fact,  or  whether  the  company  would  owe  them  duties  without  their 
holding  stock,  and  it  would  owe  them  such  duties  if  it  engaged 
m  a  course  of  business  with  the  public  generally.8 

What  is  a  public  use  is  an  indefinite  question.9  It  is  a  ques- 
tion of  fact,  depending  partly  upon  the  purpose  of  the  distributor 
in  the  beginning,  but  chiefly  upon  the  course  of  business  adopted 
by  the  distributor  at  the  time  the  question  arises.  In  cases  of 
doubt  the  test  is  whether,  upon  the  facts  presented,  it  appears  that 
the  distributor  deals  with  the  public  and  looks  to  the  public  for 
its  business,  or  whether  it  supplies  water  only  to  particular  indi- 

2  Fallbrook    Irr.    Dist.    v.   Bradley,          «  Hildreth    v.    Montecito    Co.,    139 

164  U.  S.   163,  17  Sup.  Ct.  Rep.  56,  Cal.  23,  72  Pac.  295. 
41   L.    Ed.   390.     See.    also,   Clark   v.          6  Shorb  v.  Beauilry,  56  Cal.  446. 
Xash,  198  U.  S.  361,  25  Sup.  Ct.  Rep.          7  ,.  io«R 

676,  49  L.  Ed.  1085.  4  Ann.  Ca*.  1171.  nfra'  8ec"   1266' 

8  Ibid.,  and  Gutierres  v.  Albuquer-          8  Wheeler  v.  Northern  Irr.  Co.,  10 

que  etc.  Co.,  188  U.  S.  545,  23  Snp.  Col°-  582«  3  Am-  St-  ReP-  603-  "  Pae, 

Ct.  Rep.  338,  47  L.  Ed.  588.  4875  Combs  v.  Ditch  Co.,  17  Colo.  146, 

4  Lindsay  Irr.  Co.  v.  Mehrtens,  97  31   Am.  St.  Rep.  275,  28  Pac.  966. 
Cal.     676,     32     Pac.     802.     Compare          »  Tuolumne   etc.    Co.    v.    Frederick, 

Baker  etc.   Co.  v.  Baker  City    (Or.),  13  Cal.  App.  498,  110  Pac.  134. 
113  Pac.  9. 
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viduals  or  estates.  "The  supplying  of  water  to  a  tract  of  agri- 
cultural land,  though  of  many  thousand  acres  in  extent,  if  occupied 
by  an  individual  proprietor,  would  be  for  his  private  benefit,  and 
not  a  public  use,  yet  the  same  tract  of  land  might  be  so  subdivided 
and  held  in  individual  proprietorship  as  to  render  the  supply  of 
water  to  it  a  public  instead  of  a  private  use It  is  not  neces- 
sary that  the  entire  public  shall  enjoy  the  use,  or  even  that  it  be 
capable  thereof,  but  the  use  must  be  capable  of  enjoyment  by  all 
who  may  be  within  the  neighborhood,  and  there  must  be  within 
that  neighborhood  so  great  a  number  of  the  entire  public  as  to 
destroy  its  character  as  a  private  use. ' ' 10 

A  leading  case  in  California  defining  the  distinction  between 
public  and  private  service  of  water  is  Hildreth  v.  Montecito  W. 
Co.,11  wherein  Mr.  Justice  Shaw  said:  "In  the  case  of  a  public  use, 
the  beneficiaries  do  not  possess  rights  to  the  waters  which  are,  in 
the  ordinary  sense,  private  property.  A  public  use  '  must  be  for  the 
general  public,  or  some  portion  of  it,  and  not  a  use  by  or  for  par- 
ticular individuals,  or  for  the  benefit  of  certain  estates. ' l2  The 
use  and  benefit  must  be  in  common,  not  to  particular  individuals 
or  estates.13  The  right  of  an  individual  to  a  public  use  of  water 
is  in  the  nature  of  a  public  right  possessed  by  reason  of  his  status 
as  a  person  of  the  class  for  whose  benefit  the  water  is  appropriated 
or  dedicated.  All  who  enter  the  class  may  demand  the  use  of  the 
water,  regardless  of  whether  they  have  previously  enjoyed  it  or 
not." 

If  service  is  offered  to  the  public  generally,  the  kind  of  in- 
dustry is  immaterial;  that  is,  distribution  of  water  to  the  public 
for  manufacturing  purposes  is  public  service  as  well  as  irrigation.14 
Likewise  distribution  of  electric  power.15 

The  matter  is  further  considered  in  the  chapter  upon  eminent 
domain,16  with  special  reference  to  the  decision  of  the  supreme 
court  of  the  United  States  in  Clark  v.  Nash,  where  it  was  held 

10  Lindsay  Irr.  Co.  v.  Mehrtens,  97      Gilmer  v.  Lime  Point,   18   Cal.   251; 
Cal.  676,  32  Pac.  802.  McFadden  v.  County  of  Los  Angeles, 

11  139  Cal.  22,  72  Pac.  395,  quoted      74  Cal.  571,  16  Pac.  397. 

and  affirmed  in  Leavitt  v.  Las?en  Irr.  1*  State  ex  rel.  Ferguson  v.  Bir- 
Co.,  157  Cal.  82,  106  Pac.  406.  mingham  W.  Co.  (1910),  164  Ala. 

12  Citing  McQuillen  v.  Hatton,  42      586,  51  South.  354. 

Ohio  St.  202.  15  Northern  etc.  Co.  v.  Stacher.   13 

13  Citing  Lewis  on  Eminent  Domain,      Cal.    App.    404,    109    Pac.    896.     See 
sec.   161 ;   Coster  v.   Tide  Water  Co.,      supra,  sec.  606,  note  22. 

18    N.    J.   Eq.    68;    Pocantico    Co.    v.          1«  Supra,  sec.  606  et  seq. 
Bird,  130  N.  Y.  259,  29  N.  E.  246; 
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that  irrigation  of  a  private  estate  might,  in  peculiar  cases,  be  a 
public  use,  and  the  private  irrigator  might  in  such  case  be  forced, 
perhaps,  to  share  his  water  with  the  public,  on  demand. 


(3d  ed.) 

§  1262.    Theory  of  the  Law  of  Public  Service — Sovereignty 

and  not  Proprietorship;  or  Public  Control  as  Distinguished  from 
Public  Ownership. — "Where  the  distributor  engages  in  a  public 
calling,  it  of  necessity  has  a  monopoly,  and  is  in  a  position  (how- 
ever well  intentioned)  to  take  the  public  at  a  disadvantage.  The 
law,  consequently,  declares  that  by  entering  public  service  and 
looking  to  the  public  for  its  customers  and  business  the  distributor 
thereby  becomes  a  quasi  public  servant,  and  is  bound  by  law  to 
certain  duties  and  restrictions.17 


17  Arizona. — Slosser  v.  Salt  River 
Co.,  7  Ariz.  376,  65  Pac.  332;  Gould 
\.  Maricopa  Canal  Co.,  8  Ariz.  429, 
76  Pac.  598.  See,  also,  Maricopa 
Canal  Co.  v.  Gould,  195  U.  S.  639,  25 
Sup.  Ct.  Rep.  792,  49  L.  Ed.  356. 

California. — Const.,  art.  14,- sec.  1; 
Stats.  1885,  p.  95;  Civ.  Code,  sec. 
552;  Crow  v.  Irr.  Co.,  130  Cal.  309, 
62  Pac.  562,  1058;  People  v.  Ste- 
phens, 62  Cal.  209;  Hildreth  v. 
Montecito  Water  Co.,  139  Cal.  22, 
72  Pac.  395;  Merrill  v.  Southside 
Irr.  Co.,  112  Cal.  426,  44  Pac.  720; 
Price  v.  Riverside  Land  &  Irr.  Co., 
56  Cal.  431,  433;  Cozzens  v.  N.  Fork 
Ditch  Co.,  2  Cal.  App.  404,  84  Pac. 
342;  Lanning  v.  Osborne  (Cal.),  76 
Fed.  319;  Atlantic  Trust  Co.  v. 
Woodbridge  Canal  &  Irr.  Co.  (Cal.), 
79  Fed.  39;  San  Joaquin  &  K.  R. 
Canal  &  Irr.  Co.  v.  Stanislaus  County 
(Cal.),  90  Fed.  516;  McCrary  v. 
Beaudry,  67  Cal.  120,  7  Pac.  264; 
Spring  Valley  W.  W.  v.  Schottler, 
110  U.  S.  347,  4  Sup.  Ct.  Rep.  48, 
28  L.  Ed.  173;  Leavitt  v.  Lassen 
Irr.  Co.,  157  Cal.  82,  106  Pac.  404; 
Lowe  v.  Yolo  etc.  Co.  (1910),  157 
Cal.  503,  108  Pac.  297. 

Colorado. — Wheeler  v.  Northern  Irr. 
Co.,  10  Colo.  582,  3  Am.  St.  Rep.  603, 
17  Pac.  487;  Wyatt  v.  Larimer  & 
Weld  Irr.  Co.,  18  Colo.  298,  308,  36 
Am.  St.  Rep.  280,  33  Pac.  144.  re- 
versing 1  Colo.  App.  480,  29  Pac.  906 ; 
Junction  Irr.  D.  Co.  v.  City  of  Du- 
rango,  21  Colo.  194,  196,  40  Pac.  356 ; 
Farmers'  Independent  D.  Co.  v.  Agri- 


cultural D.  Co.,  22  Colo.  513,  521,  55 
Am.  St.  Rep.  149,  45  Pac.  444. 

Idaho, — Const.,  art.  15,  sees.  1,  2, 
et  seq. ;  Wilterding  v.  Green,  4  Idaho, 
773,  45  Pac.  134;  Hard  v.  Boise  etc. 
Co.,  9  Idah<x  589,  76  Pac.  331,  65  L. 
R.  A.  407;  Bardsley  v.  Boise  etc.  Co., 
8  Idaho,  155,  67  Pac.  428;  Boise  etc. 
Co.  v.  Boise  City  (Idaho),  123  Fed. 
232,  59  C.  C.  A.  236;  Hatch  v.  Con- 
sumers' etc.  Co.  (1909),  17  Idaho, 
204.  104  Pac.  670;  Green  v.  Byers, 
16  Idaho,  178,  101  Pac.  79. 

Kansas. — Western  Irr.  Co.  v.  Chap- 
man, 8  Kan.  App.  778,  59  Pac.  1098. 

Montana. — Const.,  art.  3,  sec.  15, 
(See  State  ex  rel.  Crawford  v.  Minne- 
sota etc.  Co.,  20  Mont.  198,  50  Pac. 
420.) 

Nebraska. — Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  136,  100  N.  W.  286; 
Sammons  v.  Kearney  Power  &  Irr. 
Co.,  77  Neb.  580,  110  N.  W.  308,  8 
L.  R.  A.,  N.  S..  404 ;  Farmers'  etc.  Co. 
v.  Brumbaugh,  81  Neb.  641,  116  N.  W. 
514. 

New  Mexico. — Albuquerque  Land  & 
Irr.  Co.  v.  Gutierrez,  10  N.  M.  177, 
61  Pac.  357;  Candelaria  v.  Vallejoa 
(N.  M.),  81  Pac.  589. 

North  Dakota.— Stats.  1905,  c.  34, 
sec.  19;  Stats.  1905,  p.  274,  sec.  925. 

Oregon. — B.  &  C.  Ann.  Codes,  tit. 
11,  sec.  4993. 

South  Dakota. — Stats.  1905,  p.  201, 
sees.  19,  35. 

Texas. — Colorado  Canal  Co.  v.  Mc- 
Farland  and  Southwell  (Tex.  Civ. 


1162  (3d  ed.)         Pt.  VII.     DISTRIBUTION  OF  WATER.  §  1262 

The  public  right  to  enforce  the  duties  arises  out  of  the  sover- 
eignty or  "police  power"  of  the  State.  The  leading  case  upon  the 
theory  of  public  service  companies  is  Munn  v.  Illinois,18  saying: 
"From  this  source  come  the  police  powers,  which,  as  was  said  by 
Chief  Justice  Taney  in  the  License  Cases,19  'are  nothing  more  or 
less  than  the  powers  of  government  inherent  in  every  sovereignty — 
that  is  to  say,  the  power  of  governing  men  and  things.'  Under 
these  powers  the  government  regulates  the  conduct  of  its  citizens, 
one  toward  another,  and  the  manner  in  which  each  shall  use  his  own 
property  when  such  regulation  becomes  necessary  for  the  public 
good.  In  their  exercise  it  has  been  customary  in  England  from  time 
immemorial  and  in  this  country  from  its  first  colonization,  to  regu- 
late ferries,  common  carriers,  hackmen,  bakers,  millers,  wharfingers, 
innkeepers,  etc. ;  and  in  so  doing  to  fix  a  maximum  of  charge  to 
be  made  for  services  rendered,  accommodations  furnished  and  the 
articles  sold."  (Adding  that  to-day  the  States  pass  statutes  upon 
these  subjects  under  the  police  power.20) 

Correspondingly,  as  the  public  right  rests  upon  the  sovereign 
power  of  the  State  to  protect  the  citizen  -against  misuse  of  monop- 
oly, it  does  not  involve  consideration  of  the  company's  tenure 
of  its  property.  It  is  not  a  branch  of  the  law  of  real  property. 
The  company  may  hold  its  titles  in  fee  simple,  by  lease,  or  by 
mere  license,  or  subject  to  mortgage,  easements  or  liens;  however 
it  be  is  immaterial  to  the  law,  which  looks  to  the  business  it  conducts, 
irrespective  of  its  title  to  property.  Though  regulation  belongs 
to  the  State,  the  property  itself  belongs  to  the  company  as  to  any 
other  owner  of  property.  In  no  true  sense  does  the  public  right 

App.),  94  S.  W.  400;  Same  v.  Same,  W.  W.  v.  Schottler,  110  TJ.  S.  347,  4 

50  Tex.  Civ.  App.  92,  109  S.  W.  435.  Sup.  Ct.  Rep.  48,  28  L.  Ed.  173. 
Washington.-Preseott    Irr.    Co.    v.  3  94U-  s-  113>  24 L.  Ed .77. 

Flathers,  20  Wash.  454,  55  Pac.  635;  °J*0?-  °*3>  12  L"  Ed"  2'9' 

State   ex   rel.    Shropshire  v.    Superior  ,.  20     Hg»  in  efl;ect>  gfants  to  ^e  Pub* 

Court,  51    Wash.    386,    99    Pac.    3;  hc  «n  interest  in  such  use,  and  must, 

Pierce's  Code,  see.  5870:  Const.,  art.  to  *ne  extent  of  that  interest,  submit 

P1    „„   i  to  be  controlled  by  the  public  for  the 

_  1  .     ML.     J..  1  1  -L  •      i      • 

'—        .  ,_„        -_.  common  good,  as  long  as  he  maintains 

Wyoming.— Stats.  1907,  p.  138,  sec.       the  use    6When  priva*k  property  is  de_ 

voted  to  public  use,  it  is  subject  to 

United  States. — Munn  v.  Illinois,  94  public    regulation.     If     the    right   to 

U.  S.  113,  24  L.  Ed.  77 ;  Lanning  v.  regulate  exists,"  the  right  to  establish 

Osborne  (Cal.),  76  Fed.  319;  Atlantic  the  reasonable  compensation  for  ser- 

Trust  Co.  v.  Woodbridge  Canal  &  Irr.  vices  as  one  of  the  means  of  regula- 

Co.   (Cal.),  79  Fed.  39;   San  Joaquin  tion  is  implied.     Munn  v.  Illinois,  94 

etc.    Irr.    Co.    v.    Stanislaus    County  u.  S.  113,  24  L.  Ed.  77.     See,  also,  30 

(Cal.),  90   Fed.   516;    Spring  Valley  Am.  &  Ehg.  Ency.  of  Law,  476. 
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rest  upon  public  ownership  of  the  distributing  system,  either  di- 
rectly or  through  any  technical  trust.  When  it  is  said  that  the 
agency  is  a  trustee  of  its  property  for  the  public,  the  word  "trust" 
is  used  in  a  colloquial  and  inartistic  sense,  for  the  duties  of  the 
so-called  trust  can  seldom  be  enforced  by  a  bill  in  equity,  as  is 
the  necessary  procedure  in  true  trusts;  they  are  enforced  by  man- 
damus, which  in  itself  shows  that  equity  jurisprudence  is  not  in- 
volved. Likewise,  the  matter  differs  from  the  technical  dedica- 
tion existing  in  cases  of  highways  and  parks,  which  dedication 
operates  upon  the  title  to  the  property,  passing  an  easement  to 
the  public  21  and  sometimes  passes  the  fee  in  the  soil M — a  kind  of 
a  conveyance  carving  out  an  easement  from  the  title  and  passing 
it  to  the  public  to  the  extent  of  the  easement.  The  public  rights 
become  those  of  actual  public  ownership  in  the  park.  But  a  rail- 
road company,  for  example,  does  not,  by  merely  engaging  in  the 
business,  pass  a  public  easement  in  its  right  of  way,  nor  transfer 
to  the  public  any  share  in  its  property  rights  in  its  rolling  stock, 
stations,  or  other  property  by  any  technical  dedication  such  as 
the  public  has  in  a  dedicated  street  or  park.  No  such  dedication 
can  be  imputed  to  the  owner  of  a  wharf,  for  example.  The  sup- 
posed grant  or  dedication  of  ownership  to  the  public  is  a  pure 
fiction,  which,  far  from  aiding,  merely  confuses  the  understanding 
of  the  problem.23  The  public  right  to  impose  the  duties  of  public 
service  is  one  of  control,  sovereignty  or  regulative  power,  and  not 
one  of  ownership  or  property.24 

21  19  Am.  &  Eng.  Ency.  of  Law,  22.  where  one  plats  a  townsite  and  repre- 

22  Ibid.,  74.  sents   water   maina   upon   it,   he   may 

23  Freund's  Police  Power,  sec.  372.  (perhaps)   be  held  to  have  dedicated 

24  There  may,  indeed,  be  at  com-  his  water  supply  to  purchasers.     See 
mon    law     an    actual    dedication   of  Village  of  Hailey  v.  Riley,  14  Idaho, 
water-rights  to  the  public  which  will  481,  95  Pac.  686,  17  L.  R.  A.,  N.  S., 
pass  title  the  same  as  in  the  dedica-  86.     See,    also,    supra,   sec.    60.     But 
tion  of  a  public  park;  such  as  where  such  cases  of  actual  public  ownership 
the  owner  throws  open  a  spring,  for  are  unusual  at  common  law  and  much 
example,  to  the  public  and  abandons  different    from    the    principle    upon 
all  control  over  it  and  makes  no  at-  which  the  common  law  of  public  ser- 
tempt  to  charge  for  its  use — an  out-  vice  agencies  rests.     For  the  general 
right  gift  to  the  public.     Thus  a  case  distinction   between    the    rights   of  a 
is  mentioned  by  Lord  Coke  of  a  water-  government  as  sovereign  and  as  pro- 
ing  place  in  the  inhabitants  of  South-  prietor,  see    Moore  v.  Smaw,  17  Cal. 
warke,  for  which  an  action  was  held  to  199,  79  Am.  Dec.  123,  12  Morr.  Min. 
lie.     Coke's  Littleton,  56a.     See,  also,  Rep.  418,  per  Field,  C.  J.,  a  leading 
McConnell   v.    Lexington,    12    Wheat.  case,  though  not  specifically  involving 
582,  6  L.  Ed.  735;  Hough  v.  Porter  the  present  matter. 

(1909),  51  Or.  318,  98  Pac.  1083.     So, 
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Nor  does  the  matter  depend  upon  contract.  "These  things  are 
not  of  the  contract ;  they  appertain  to  the  sovereignty  of  the  State, 
and  cannot  be  bargained  away."25 

Consequently,  for  example,  if  a  governmental  body  distributes 
water  (such  as  a  city  under  municipal  ownership,  or  the  United 
States  under  the  Reclamation  Service),  it  does  so  in  its  proprie- 
tary capacity  only — it  becomes,  like  other  proprietors  of  distrib- 
uting works,  subject  to  the  sovereign  regulation  of  the  State  (at 
least,  in  theory) ;  and  its  rates  and  conduct  are  subject  thereto.1  Of 
course,  in  practice  the  United  States  will  control. 

(3d  ed.) 

§  1263.    The  Common  Law. — At  common  law,  the  business  of 

the  company  is  considered  to  be  affected  with  a  public  interest, 
thereby  subjecting  the  business,  the  conduct  of  the  company  to- 
ward consumers,  to  restrictions  in  favor  of  the  public.  The  rule 


25  Spring  Valley  W.  W.  v.  San 
Francisco,  61  Cal.  18.  Accord,  Spring 
Valley  W.  W.  v.  Schottler,  110  U.  S. 
347,  4  Sup.  Ct.  Eep.  48,  26  L.  Ed. 
173. 

i  Municipal  Ownership. — So,  Pasa- 
dena v.  Pasadena  L.  &  W.  Co.,  152  Cal. 
593,  93  Pac.  490,  holding  that  a  city 
furnishing  water  to  another  city  ia 
subject  to  have  its  rates  regulated  in 
the  latter  city.  (See,  also,  Or.  Stats. 
1911,  c.  80,  p.  121;  Twitchell  v.  City 
of  Spokane,  55  Wash.  86,  133  Am.  St. 
Eep.  1021,  104  Pac.  150.  24  L.  K.  A., 
N.  S.,  290;  but  see  People  v.  Ste- 
phens, 62  Cal.,  at  237).  A  city  may 
establish  a  municipally  owned  water 
system  although  it  has  granted  a  fran- 
chise to  a  company.  Mitchell  v. 
Tulsa  etc.  Co.,  21  Okl.  243,  95  Pac. 
961;  Maclera  W.  Co.  v.  City  of  Ma- 
dera  (1910),  185  Fed.  281. 

Federal  Ownership. — The  acts  of 
Congress  xisually  expressly  declare  that 
the  States  shall  regulate  rates  of  dis- 
tributing companies  other  than  the 
United  States.  Supra,  sec.  176.  But 
aside  from  that,  even  as  to  the  United 
States  Reclamation  Service  it  has  been 
said  that  "where,  by  a  contract  be- 
tween the  United  States  and  land- 
owners tributary  to  a  Federal  irriga- 
tion system,  such  land  owners  agreed 
to  pay  to  the  United  States  the 
charges  duly  levied  against  their  lands 
for  the  construction  and  maintenance 
of  the  system,  they  were  only  liable 
for  such  reasonable  charges  as  the 


government  was  authorized  to  collect, 
proportionate  to  their  share  of  the 
cost  of  maintaining  and  operating  the 
system,  and  not  such  as  might  be  arbi- 
trarily fixed  in  advance  by  such  secre- 
tary or  other  governmental  officer." 
Headnote  in  Federal  Reporter  to 
United  States  v.  Cantrell  (Or.),  176 
Fed.  949.  Compare  the  following: 
;'And  if  an  express  stipulation  had 
been  inserted  in  the  agreement  grant- 
ing the  municipal  right  of  sovereignty 
and  eminent  domain  to  the  United 
States,  such  stipulation  would  have 
been  void  and  inoperative,  because  the 
United  States  have  no  constitutional 
capacity  to  exercise  municipal  juris- 
diction, sovereignty,  or  eminent  do- 
main, within  the  limits  of  a  State  or 
elsewhere,  except  in  the  cases  in  which 
it  is  expressly  granted."  Pollard  v. 
Hagan,  3  How.  (U.  S.)  212,  11  L.  Ed. 
565.  Cf.  Kansas  v.  Colorado,  206  U. 
S.  46,  27  Sup.  Ct.  Rep.  655,  51  L.  Ed. 
956.  But  see  37  Land  Dec.  6,  saying: 
"Reclamation  works  of  the  United 
States,  whether  constructed  or  pur- 
chased, are  agencies  of  the  general 
government,  independent  of  obligation 
or  control  of  State  authority,  and 
though  purchased  by  the  general  gov- 
ernment from  public  utility  owners 
subject  to  State  law,  after  such  pur- 
chase they  are  not  held  by  the  United 
States  as  legal  successor  of  the  owner, 
but  as  its  own  public  works,  subject 
only  to  such  obligation  and  control  as 
is  authorized  by  Congress." 
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of  the  common  law,  which  the  courts  will  enforce  in  the  absence 
of  statute,  is  "A  reasonable  service  to  all  upon  tender  of  a  reason- 
able rate,"  or,  as  it  is  put  in  the  cases,  "Prompt,  equitable,  and 
gracious  distribution";2  or  "Though  this  be  private  property,  yet 
the  principle  laid  down  by  Lord  Hale  attaches  upon  it,  that  when 
private  property  is  affected  with  a  public  interest  it  ceases  to  be 
juris  privati  only;  and  in  case  of  its  dedication  to  such  a  purpose 
as  this,  the  owners  cannot  take  arbitrary  and  excessive  duties,  but 
the  duties  must  be  reasonable."3  The  distributor  "must  serve  all 
with  equal  facilities  and  without  discrimination."4  It  stands 
"simply  as  the  agent  of  the  public  in  the  execution  of  this  use,"5 
and  "it  enjoys  and  must  exercise  its  opportunities  for  gain  sub- 
ject to  its  obligation  to  the  public,  that  it  will  supply  water  with- 
out unjust  discrimination  and  at  uniform  rates  to  all  those  along 
the  lines  of  its  mains  who  apply  and  tender  a  reasonable  compen- 
sation."6 The  company  is,  at  common  law,  bound  to  furnish  a 
reasonable  service  to  all  upon  tender  of  a  reasonable  rate;  more 
particularly,  is  limited  against  transactions  that  would  interfere 
with  the  performance  of  the  public  duties  of  serving  all  the  pub- 
lic to  the  extent  of  its  capacity,  and  with  adequate  facilities  and 
upon  tender  of  a  reasonable  rate  (as  fixed  by  some  public  body 
if  such  action  has  been  taken),  and  without  discrimination,  and 
similar  restrictions  upon  conduct  imposed  by  law  (acting  through 
the  courts,  in  absence  of  legislation)  because  of  its  sovereign  au- 
thority in  a  matter  directly  operating  upon  the  public. 

The  following  expresses  these  principles  of  common  law  as  ap- 
plied to  irrigation  companies:  "The  carrier  voluntarily  engages 
in  the  enterprise.  It  has  in  most  instances,  from  the  nature  of 
things,  a  monopoly  of  the  business  along  the  line  of  its  canal.  Its 
vocation,  together  with  the  use  of  its  property,  are  closely  allied 
to  the  public  interest.  Its  conduct  in  connection  therewith  ma- 
terially affects  the  community  at  large.  It  is,  I  think,  charged 
with  what  the  decisions  term  'a  public  duty  or  trust.'  In  the 
absence  of  legislation  on  the  subject,  it  would,  for  these  reasons, 
be  held  at  common  law,  to  have  submitted  itself  to  a  reasonable 

2  Spring  Valley  Co.  v.  San  Fran-  5  Leavitt  v.  Lassen  Irr.  Co.  (1909), 

Cisco.  165  Fed.  713.  157  Cal.  82,  106  Pac.  404. 

»  Allnutt  v.   Inglis,   12    East,  527,  «  State    ex    rel.    Shropshire    v.  Su- 

537,  104  Eng.  Reprint,  206.  perior   Court    (1909),   51    Wash.   386, 

*  State  ex  rel.  Ferguson  v.  Birming-  J>9  Pac.  3.     See,  also,  the  duties  speci- 

ham  W.  Co.  (1910),  164  Ala.  586,  51  fied  in  Cal.  Civ.  Code,  sec.  551. 
South.  354. 
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judicial  control,  invoked  and  exercised  for  the  common  good,  in 
the  matter  of  regulations  and  charges;  and  an  attempt  to  use  its 
monopoly  for  the  purpose  of  coercing  compliance  with  unreason- 
able and  extortionate  demands  would  lay  the  foundation  for  judi- 
cial interference."  7 


(3d  ed.) 

§  1264.     Constitutional  Declaration. — It  is  usual  to  find,  in  the 

West,  constitutional  provisions  to  the  effect  that  the  distribu- 
tion of  water  for  irrigation  or  other  purposes  is  a  public  use, 
somewhat  similar  to  that  in  the  California  constitution  of  1879. 
The  first  clause  of  article  14,  section  1,  of  the  California  con- 
stitution is  as  follows:  "The  use  of  all  water  now  appropri- 
ated, or  that  may  hereafter  be  appropriated,  for  sale,  rental, 
or  distribution,  is  hereby  declared  to  be  a  public  use,  and  subject 
to  the  regulation  and  control  of  the  State,  in  the  manner  to  be 
prescribed  by  law."8  The  rest  of  the  section  applies  exclusively 
to  cases  where  water  is  supplied  to  incorporated  cities  or  towns.9 

Such  a  declaration  is  merely  declaratory  of  the  common  law. 
Article  14  of  the  California  constitution  is  merely  declaratory  of 


7  Wheeler  v.  Northern  Irr.  Co.,  10 
Colo.  582,  3  Am.  St.  Rep.  603,  17  Pae. 
487,  citing  Munn  v.  Illinois,  94  Ul  S. 
113,  24  L.  Ed.  77;  Price  v.  Land  etc. 
Co.,  56  Cal.  431;  Chicago  etc.  Ry.  Co. 
v.  People  ex  rel.  Hempstead,  56  HI. 
365,    8     Am.     Rep.     690;    Vincent   v. 
Chicago  Ry.  Co.,  49  111.  33.     See,  also, 
Leavitt  v.  Lassen   Irr.  Co.,   157  Cal. 
586,   106  Pac.   404;    22   Am.   &   Eng. 
Ency.    of   Law,    930;    30    Hid.    416; 
Freund's  Police  Power,  sec.  372  et  seq. 
In  McCrary  v.  Beaudry,  67  Cal.  120,  7 
Pac.  264,  it  is  said  in  general  terms: 
"Water  appropriated  for  distribution 
and  sale  is  ipso  facto  devoted  to  a 
public  use,  which  is  inconsistent  with 
the  right  of  the  person  so  appropriat- 
ing   it    to    exercise   the   same   control 
over  it  that  he  might  have  exercised 
if  he  had  never  so  appropriated  it." 

8  Similar  provisions,  usually    based 
upon  this,  are  the  following: 

Colorado. — Const.,  art.  16,  sec.  8; 
Rev.  Stats.  1908,  sees.  3254,  3262  et 
seq.;  Rev.  Stats.,  sec.  3271  et  seq. 

Idaho. — Const.,  art.  1,  sec.  14;  art. 
15,  sec.  1  et  seq. 

Montana. — Const.,  art.  3,  sec.  15  j 
Ciy.  Code,  see.  1897  et  seq. 


Nebraska. — Comp.  Stats.  1903,  sees. 
6456,  6473;  Cobbey's  Ann.  Stats.,  sec. 
6800  et  seq. 

Nevada. — Comp.  Laws  1900,  sec. 
354. 

North  Dakota,— Stats.  1905,  c.  34, 
sees.  3,  19. 

Oklahoma.— Stats.  1905,  p.  274,  c. 
21,  sec.  2. 

Oregon.— B.  &  C.  Codes,  tit.  11.  sec. 
4993 ;  Lord's  Oregon  Laws,  sec.  6525. 

Utah.— Stats.  1905,  c.  108,  sec.  50. 

Washington. — Const.,  art.  21,  sec.  1. 
See,  also,  Pierce's  Code  (1905),  sees. 
5122,  5870. 

Wyoming. — Const.,  art.  1,  sec.  13; 
Laws  1907,  c.  86,  p.  138,  sec.  12. 

Additional  references  are  given  in 
Part  VIII,  below.  See,  also,  provi- 
sions following  the  Colorado  Const., 
supra,  sec.  170,  declaring  waters  the 
"Property  of  the  Public"  or  "of  the 
State." 

9  As  to  which  see,  also,  Cal.  Civ. 
Code,  sec.  551.  The  California  Con- 
stitution of  1879  contains  much  to  the 
same  effect  regarding  railways.  See 
supra,  sec,  123. 
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the  restrictive  principle  of  common  law  concerning  the  conduct 
of  the  business  in  question,  and  the  innovation  (which  was  a  great 
one)  consisted  in  putting  this  principle  in  the  constitution  itself 
where  it  would  be  beyond  the  control  of  the  legislature,  which,  it 
is  well  known,  the  California  constitutional  convention  distrusted. 
Thus,  in  People  v.  Stephens,10  it  is  said  that  this  constitutional 
provision  meant  to  "lay  a  stronger  hand  upon  them  than  that  of 
the  legislature."  And  in  Merrill  v.  South  Side  Irr.  Co.,11  "The 
evident  intent  of  the  framers  of  our  constitution  was  to  strike  a 
blow  at  the  monopolies  which  had  grown  up  out  of  the  sale,  rental 
and  distribution  of  water,  and  by  declaring  such  use  a  public  use 
to  bring  it  within  the  control,"  etc.  And  Fresno  etc.  Co.  v. 
Park  12  goes  at  length  into  the  same  history ;  that  the  constitution 
meant  to  lay  a  strong  hand  upon  these  monopolies,  which  the  legis- 
lature consequently  was  rendered  powerless  to  favor,  and  fur- 
ther holds  that  the  constitution  is  solely  restrictive  and  grants 
nothing;  saying  in  effect  that  the  word  "franchise"  in  section 
2  of  this  article  is  surplusage,  and  that  there  is  no  grant  of  any 
privilege  by  the  constitution,  which  is  solely  restrictive. 

The  law  of  public  service  companies  and  of  the  power  of  State 
control,  being  the  principle  of  the  common  law,  applies  to  com- 
panies organized  and  existing  before  the  constitution  was  adopted, 
as  well  as  those  organized  later.  Says  the  supreme  court  of  the 
United  States:  "It  matters  not  in  this  case  that  these  plaintiffs 
in  error  had  built  their  warehouses  and  established  their  business 
before  the  regulations  [constitution  of  Illinois]  complained  of  were 
adopted.  What  they  did  was  from  the  beginning  subject  to  the 
power  of  the  body  politic  to  require  them  to  conform  to  such  regu- 
lations as  might  be  established  by  the  proper  authorities  for  the 
common  good."18  A  company  in  California  formed  and  distrib- 
uting water  for  irrigation  before  the  constitutional  provision  was 
adopted  was  dealt  with  in  Price  v.  Riverside  W.  Co.,14  where  it 
is  expressly  said:  "Every  corporation  deriving  its  being  from 
the  act  above  cited  has  impressed  upon  it  a  public  trust — the  duty 
of  furnishing  water,  if  water  it  has,  to  all  those  who  come  within 
the  class  or  community  for  whose  alleged  benefit  it  has  been  cre- 
ated  The  duty  exists  without  any  express  statutory  words 

imposing  it,  wherever  the  public  use  appears."    This  case  is  re- 

10  62  Cal.  209.  i»  Munn  v.  Illinois,  94  U.  S.  113,  at 

«  112  Cal.  426,  at  433,  44  Pac.  720.       133.  124  L.  Ed.  77.     (Italics  ours.) 
«  129  Cal.  442,  62  Pac.  87.  "  56  Cal.  433. 
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ferred  to  in  Leavitt  v.  Lassen  Irr.  Co.15  as  laying  down  the  law 
"even  before  the  adoption  of  the  constitution  of  1879,"  and  Judge 
Henshaw  in  the  Lassen  case  further  quotes  with  approval  an  In- 
diana case  declaring  that  the  principle  receives  universal  recogni- 
tion, and  saying:  "No  statute  has  been  deemed  necessary  to  aid 
the  courts  in  holding  that,  when  a  person  or  company  undertakes 
to  supply  a  demand  which  is  affected  by  a  public  interest,  it  must 
supply  all  alike  who  are  like  situated,  and  not  discriminate  in 
favor  of  nor  against  any."  So,  it  has  been  actually  held  in  Cali- 
fornia that  article  14,  section  1,  applies  to  water  companies  formed 
before  1879,  as  well  as  after ;  since  it  added  nothing  new  in  declar- 
ing the  use  a  public  one  and  subject  to  State  control.16 

The  business  is  a  private  enterprise,  but  one  affected  with  a  pub- 
lic interest,  which  the  constitution,  merely  affirming  the  common 
law,  declares  shall  subject  it  to  public  regulation  and  control. 

(3d  ed.) 

§  1265.     Same. — While  not  intending  here  to  do  more  than  set 

forth  the  foregoing  general  principle,  it  is  a  convenient  place  to 
give  some  other  decisions  under  this  section. 

15  157  Cal.  82,  106  Pac.  404.  volves  a  suggestion  that  there  was  no 

16  Spring    Valley    W.    W.  v.    San  law  of  public  service  at  common  law 
Francisco,  61  Cal.  4,  at  pages  8  and  9.  before  the  constitutional  provision  was 
Accord,     Spring     Valley     W.    W.    v.  adopted.     But  the  decision  in  Munn  v. 
Schottler,  110  U.  S.  347,  4  Sup.  Ct.  Illinois   had   been  rendered    in  1876, 
Eep.  48,  28  L.  Ed.  173.     It  is    true  before  the  constitutional  declaration, 
that  there  have  lately  been  intimations  and  in  that  case  the  principle  was  said 
to  the  contrary.     See    Stanislaus  W.  to   have  been  the  common  law   from 
Co.  v.  Bachman,  152  Cal.  716,  93  Pac.  early   times.     The   Stanislaus   case  is 
858,  15  L.  K.  A.,  N.  S.,  359;   South  laid    aside  by  the    court  in    general 
Pasadena  v.  Pasadena  L.  &  W.  Co.,  terms,  so  far  as  it  dealt  with  public 
152  Cal.  579,  93  Pac.  490;  Boise  etc.  service,  in  Leavitt  v.  Lassen  Irr.  Co. 
Co.  v.  Turner  (Idaho),  176  Fed.  373.  (1909),  157  Cal.  82,  106  Pac.  404. 
For  example,  doubt  was  expressed  in  See,    generally,    Price    v.    Riverside 
Stanislaus   W.   Co.   v.   Bachman,    152  Co.,  56  Cal.  433 ;  Spring  Valley  W.  W. 
Cal.  716,  93  Pac.  858,  15  L.  R.  A.,  N.  v.  San  Francisco,  61  Cal.  4 ;  Leavitt  v. 
S.,    359,     whether    water    companies  Lassen  Irr.  Co.,  157  Cal.  82,  106  Pac. 
formed  and  serving  the  public  before  404;   Lowe  v.    Yolo  etc.  Co.,   8   Cal. 
1879,  the  date  of  the  adoption  in  Call-  App.  167,  96  Pac.  379,  affd.  in  (1910) 
fornia  of  the  constitutional  provision,  157  Cal.  503,  108  Pac.  297;   Munn  v. 
could  be  held  to  the  duties  of  public  Illinois,  94  U.  S.  113,  24  L.  Ed.  97; 
service,     suggesting     that     it     would  Wheeler  v.   Irr.  Co.,  10  Colo.  582,  3 
amount  to  taking  property  for  public  Am.  St.  Rep.  603,  17  Pac.  487;  Lan- 
use  without  compensation.     There  can,  ning  v.   Osborne,   76   Fed.   319;    San 
however,  be  no  question  of  a  taking,  Diego  Co.  v.  City  of  National  City, 
since  the  property  is  voluntarily  de-  74  Fed.  81 ;  Spring  Valley  W.  W.  v. 
voted  to  public  use  when  the  calling  Schottler,   110  U.  S.   346,  4  Sup.  Ct. 
is  entered  into.     No    "taking"  is  re-  Rep.  48,  28  L.  Ed.  173. 

quired.     Moreover,   the    argument  in- 
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Concerning  the  declaration  that  the  use  is  a  public  use,  it  has 
been  said  that  it  "merely  declares  that  the  use  of  water  appro- 
priated for  distribution,  etc.,  is  a  public  use,  and  that  the  State 
may  by  law  regulate  it."  17 

Concerning  the  use  of  the  word  "franchise"  in  another  clause, 
it  is  said  in  the  same  case:  "  ....  but  the  word  was  evidently 
employed  in  section  2  mainly  for  the  purpose  of  emphasizing  the 
general  declaration  in  section  1  that  the  use  of  water  for  sale, 
distribution,  etc.,  is  a  public  use,  and  with  the  notion,  no  doubt, 
that  calling  it  a  franchise  would  make  more  clear  and  certain  the 
intent  to  subject  it  to  state  regulation.  In  all  other  respects  the 
meaning  and  effectiveness  of  section  2  would  be  the  same  if  the 
words  'is  a  franchise  and'  were  not  there."  This  expression,  how- 
ever, was  disregarded  in  San  Joaquin  etc.  Co.  v.  Merced  County,18 
where  it  was  held  that  the  constitution  in  some  way  went  beyond 
the  common  law,  and  did  confer  a  franchise  of  some  kind,  which 
was  held  taxable.  The  decision  is  inconsistent  with  the  reasoning 
of  the  Park  case.18 

Concerning  the  use  of  the  word  "appropriated"  in  this  section, 
the  California  court  has  held  that  it  means  any  setting  apart  or 
devotion  of  the  waters  to  the  purpose  of  sale,  rental  or  distribution, 
and  not  merely  a  public  land  appropriation  under  the  law  of  appro- 
priation.20 It  has  been  held  that  the  place  of  the  "appropria- 
tion," mentioned  in  the  part  of  the  section  quoted,  is  the  place 
where  the  water  is  used,  and  not  necessarily  the  place  where  the 
source  of  supply,  the  pumping  plant  and  waterworks,  or  the  di- 
verting dam,  may  be  situated.21 

The  article  in  question  provides  for  public  regulation  of  rates, 
pursuant  to  which  statutes  have  been  passed.22  In  case  of  refusal 
to  supply  water  in  cities  or  towns  in  accordance  with  the  section, 
forfeiture  of  franchise  and  waterworks  is  provided;  but  the  con- 
stitutionality of  such  provision  has  been  questioned.23 

"  Fresno  etc.  Co.  v.  Park,  129  CaL  v.  American  L.  &  W.  Co.,  2  Cal.  App. 

441,  62  Pac.  87.  185,  83  Pac.  267;  Merill  v.  Southside 

18  2  Cal.  App.  593,  84  Pac.  285.  Irr.  Co.,  112  Cal.  426,  44  Pac.  720. 

19  See,  in    this    connection,    Idaho  21  Fellows  v.  Los  Angeles,  151  Cal. 
Fruit  etc.  Co.  y.  Great  Western  etc.  52,  90  Pac.  137. 

Co.   (1909),  17  Idaho,  273,  105  Pae.  22  See  infra,  sec.  1299  et  seq. 

562;     Boise    City   v.    Artes    etc.   Co.  23  Fresno  Canal    Co.  v.  Park,   120 

(1895),  4  Idaho,  351,  39  Pac.  562.  Cal.  441,  62  Pac.  87,  and  Spring  Val- 

20  Hildreth  v.   Montecito    etc.   Co.,  ley  W.  W.  v.  Schottler,  110  U.  S.  347, 
139  Cal.   23,   72   Pac.   395;   Mahoney  4  Sup.  Ct.  Rep.  48,  28  L.  Ed.  173. 

W»Ur  Biihti—  74 
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In  California,  a  statute  repeats  the  words  of  the  constitutional 
declaration  and  places  the  power  of  regulation  in  the  board  of 
supervisors.24  The  duties  of  the  distributor,  however,  as  above 
pointed  out,  rest  as  much  upon  the  common  law  and  the  constitution 
as  upon  statute. 

The  California  constitution  of  1879  was,  we  learn  from  Bryce's 
' '  American  Commonwealth, ' '  a  response  to  the  demand  of ' '  Kearney- 
ism,"  then  at  its  height;  and  the  constitution  itself  provided  a 
specific  method  for  water  control  in  cities.  With  the  influence 
of  the  movement  still  strong,  the  first  legislature  under  the  new 
constitution  passed  the  statute  of  1880  governing  irrigation  out- 
side of  cities.  In  1885  a  more  detailed  act  was  passed  to  the  same 
end.  By  1897,  however,  the  tension  of  the  movement  had  relaxed, 
and  the  act  of  1885  was  amended  to  return  to  the  ways  before  the 
constitution,  and  permit  fixing  terms  of  service  by  private  con- 
tract; while  in  1901  an  entire  new  statute  was  passed  to  the  same 
effect.  These  statutes  are  printed  in  the  part  of  this  book  de- 
voted to  statutes.  The  supreme  court  of  California  has  recently 
said  that  statutes  placing  private  contract  above  public  control 
are  unconstitutional,  as  below  quoted.26 


B.     PRIVATE  SERVICE. 
(3d  ed.) 

§  1266.  Mutual  Companies — Business  not  Subject  to  Public 
Control. — Before  proceeding  to  the  duties  of  public  service  com- 
panies, to  whom  alone  the  following  chapters  apply,  something 
may  be  said  of  a  special  kind  of  private  service  companies  called 
"mutual  companies."  Mutual  companies  are  usually  such  that 
shares  of  stock  represent  rights  to  specific  quantities  of  water,  and 
the  stockholder's  right  to  a  supply  rests  upon  his  stock  and  not 
upon  his  status  as  a  member  of  the  public,  the  company  being 

24  Stats.   1885,  p.   25.     The  act  of  after  be  appropriated  for  irrigation, 

1885,  in  as  far  as  it  provides  that  the  sale,  rental,  or  distribution,  is  a  public 

use    of    all    water    appropriated    for  use,  and  the  right  to  collect  rates  or 

sale,     rental   or    distribution   in    this  compensation  for  use  of  such  water  is 

State  should  be  a  public  use  and  sub-  a  franchise,  and  except  when  so  fur- 

ject  to  regulation  and  control,  is  valid.  nished   to   any   city,  city  and  county, 

San  Diego  etc.  Co.  v.  National  City,  or   town,   or  the   inhabitants   thereof, 

174  U.  S.  739,  19  Sup.  Ct.  Rep.  804,  shall   be   regulated   and   controlled   in 

43  L.  Ed.  1154;  San  Joaquin  etc.  Co.  the  counties  of  this  State  by  the  sev- 

v.   County  of   Stanislaus    (1908),   155  eral  boards  of  supervisors  thereof,  in 

Cal.  21,  99  Pac.  365.     The  first  section  the    manner   prescribed    in    this    act." 

of  the  act  is:   "The  use  of  all  water  See,  also,  Cal.  Civ.  Code,  sec.  552. 

now  appropriated  or  that  may  here-  28  Infra,  sees.  1317,  1325. 
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formed  to  supply  water  to  its  stockholders  only.  Such  companies 
occupy  a  very  great  and  extensive  part  of  the  Western  irrigation 
field.  Their  prevalence  is  due  partly  to  the  amalgamation,  in 
course  of  time,  of  individual  and  partnership  ditches ;  partly  to  the 
fact  that  the  original  construction  of  many  large  canals  has  been 
the  work  of  stock  companies  organized  by  owners  of  the  land  under 
the  proposed  canals  (in  which  each  stockholder  is  entitled  to  the  pro- 
portionate share  of  water  carried  by  the  ditch  which  his  stock  bears 
to  the  capital  stock  of  the  company)  ;  partly  because  it  is  often  con- 
sidered good  management  by  the  owners  of  a  public  service  sys- 
tem, after  having  built  lateral  systems,  to  make  over  each  lateral 
to  the  colonists  thereunder  (who  are  organized  into  a  colony  ditch 
company  for  the  purpose,  so  that  the  maintenance  of  the  lateral 
and  the  distribution  of  water  therefrom  rest  entirely  with  the  lat- 
eral ditch  company,  and  in  these  lateral  companies  each  acre  repre- 
sents one  share  of  stock,  and  maintenance  of  laterals  is  assessed  on  an 
acreage  basis)  ;  partly  also  because  bankruptcy  of  old  companies 
frequently  forces  consumers  to  take  over  the  entire  system  upon 
a  co-operative  basis. 

Most  of  the  irrigation  in  Southern  California  is  done  under 
mutual  organization,  in  which  each  irrigator  owns  stock.  The 
amount  of  stock  held  varies  from  a  fraction  of  a  share  per  acre 
to  several  shares  per  acre.  Somewhat  similar  organizations  are 
found  in  large  numbers  in  other  parts  of  California,  particularly 
San  Joaquin  Valley  (although  there  public  service  companies 
predominate).  Co-operative  organizations  of  one  form  or  an- 
other are  largely  in  majority,  in  Utah,  and  some  of  the  most  im- 
portant irrigation  systems  of  Colorado  are  under  similar  organiza- 
tion. 

Because  of  this  extensive  prevalence  of  mutual  companies  in 
practice,  it  is  very  important  to  note  that,  being  in  private  service 
only,  they  are  not  subject  to  the  public  control  which  obtains  as  to 
public  service  companies.1  The  board  of  supervisors  or  other  pub- 
lic body  has  no  power  to  fix  the  rates  or  charges  of  mutual  com- 
panies.2 Nor  can  a  mutual  company  be  forced  to  deliver  water 
to  others  than  its  stockholders.  "This  company  is  not,  strictly 
speaking,  a  public  service  corporation  delivering  water  to  a  public 
use.  It  is  engaged  in  procuring  three  hundred  and  fifty  inches 

1  Authorities  cited  supra,  sec.  1261.       visors  Co.  of  Los  Angeles,  74  Cal.  571, 

2  McFadden     T.    Board    of    Super-       16  Pac.  397. 
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of  water  for  its  stockholders  and  delivering  it  only  to  stock- 
holders in  proportion  to  their  respective  amounts  of  stock,  for  use 
on  their  respective  tracts  of  land."3  A  mutual  company  (if  a 
corporation)  must  obey  the  laws  of  the  State  relating  to  the  inter- 
nal workings  of  corporations,4  but  otherwise  its  conduct  toward  its 
members  is  a  purely  private  matter. 

(3d  ed.) 

§  1267.  Mutual  Companies,  Continued. — In  Colorado,  as  else- 
where set  forth,  the  consumer  from  a  company's  ditch  is  held  to 
be  an  appropriator  from  the  natural  stream  through  the  inter- 
mediate agency  of  the  ditch,  with  a  result  approaching  public 
ownership.  Where  the  water  users  are  numerous  there  is  little 
difference  between  mutual  companies  and  general  companies  un- 
der this  view.  The  consumer  in  Colorado  has  all  the  rights  of 
an  appropriator  as  though  himself  diverting  the  water  from  its 
natural  source,  and  the  canal  company  is  only  an  agent  to  carry 
the  water  to  him.  This  has  been  held  true  of  mutual  companies 
as  of  other  kinds,  so  that  a  stockholder  in  a  mutual  company  in 
Colorado  may  bring  suit  like  other  appropriators  to  change  his 
point  of  diversion,  without  the  consent  of  the  companj*.5  It  is 
held  in  Colorado  that  a  stockholder  in  a  mutual  ditch  company 
may  change  his  place  of  use  so  long  as  other  stockholders  are  not 
injured,  and  a  by-law  to  the  contrary  is  invalid  where  not  authorized 
by  charter  or  expressly  assented  to  by  the  stockholder.8  A  right 
represented  by  a  certificate,  it  has  been  held,  may  be  lost  by  non- 
use,  like  appropriations  from  a  natural  stream.7 

In  California  a  recent  case  leaves  open  the  question  whether 
the  stockholders  in  a  mutual  company  are  to  be  regarded  as  holding 
the  water-rights,  the  company  being  only  their  agent,  or  whether  the 
company  holds  the  title.8  Quaere,  however,  why  the  general  rule  of 

3  Barton  v.  Riverside  Co.    (1909),          «  Knowles  v.  Clear  Cr.  Co.  (1893), 

155  Cal.  509,  101  Pac.  790,  23  L.  R.  18  Colo.  209,  32  Pac.  279.     See,  also, 
A.,  N.  S.,  331.     See,  also,  Arroyo  D.  Cache   etc.    Irr.   Co.   v.   Larimer   Res. 
Co.  v.  Baldwin   (1909),  155  Cal.  280,  etc.  Co.,  25  Colo.  144.  71  Am.  St.  Rep. 
100  Pac.  874;   Hildreth  v.  Montecito  123,  53  Pac.  318;  Wadsworth  D.  Co.  v. 
Co.,  139  Cal.  22 ;  Shorb  v.  Beaudry,  56  Brown,  39  Colo.  57,  88  Pac.  1060. 
Cal.  446 ;  McDermott  v.  Anaheim  etc.  7  Strickler  v.  Colo.  Springs,  16  Colo. 
Co.,  124  Cal.  114,  56  Pac.  779.  61,  25  Am.  St.  Rep.  245,  26  Pac.  313; 

4  Miller  v.  Imperial  etc.  Co.  (1909),  Combs  v.  Ditch  Co.,  17  Colo.  146,  31 

156  Cal.  27,  103  Pac.  227,  24  L.  R.  A.,       Am.  St.  Rep.  275,  28  Pac.  966. 

N.  S.,  372.  s  Arroyo  D.  Co.  v.  Baldwin  (1909), 

5  Wadsworth  D.  Co.  v.  Brown,  39       155  Cal.  280f  100  Pac.  874.     See,  also, 
Colo.  57,  88  Pac.  1060.  Fuller  v.  Azusa  etc.  Co.,  138  Cal.  204, 
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the  law  of  corporations  should  not  apply,  to  the  effect  that  a  share 
of  stock  is  not  an  ownership  of  the  corporate  property. 

A  stockholder  in  a  mutual  company  may  enjoin  an  increase  of 
stock  and  a  proposal  to  supply  more  land,  if  in  excess  of  the  ca- 
pacity of  the  water  system.9 

In  California,  a  two-thirds  vote  of  stockholders  is  required  be- 
fore a  mutual  company  may  divide  up  its  water-rights  among  its 
stockholders,  in  some  cases.10 

An  extensive  statute  has  just  been  enacted  in  Oregon  for  the 
formation  of  co-operative  irrigation  or  drainage  corporations.11 

(3d  ed.) 

§  1268.     Stock  in  Mutual  Companies. — A  mutual  company  may 

make  reasonable  by-laws,  and  the  rights  of  stockholders  are  pre- 
sumed equal  in  the  absence  of  anything  to  the  contrary  in  the 
certificates  of  stock,  by-laws,  articles  of  incorporation,  or  other 
writing.12  In  Wyoming,  stock  in  mutual  irrigation  companies  is 
made  assessable  by  statute.13 

A  stockholder  in  a  mutual  company  may  secure  the  writ  of  man- 
damus to  enforce  the  privileges  appertaining  to  his  stock.  In  a 
recent  case  the  court  speaks  of  "a  member  of  a  corporation  who 
is  improperly  precluded  by  the  corporation  from  participating 
in  the  only  practical  right  resulting  from  such  membership,  that 
of  having  water  available  for  the  purpose  furnished  at  cost  upon 
his  land,  in  proportion  to  the  amount  of  stock  held  by  him.  He 
is  seeking  to  enforce  a  plain  right  based  entirely  upon  his  member- 
ship in  a  mutual  water  company,  deprivation  of  which  right  would 
practically  exclude  him  for  the  time  from  all  privileges  of  member- 
ship, in  a  case  where,  it  must  be  held  under  the  decisions,  there  is 
not  a  plain,  speedy  and  adequate  remedy,  in  the  ordinary  course 

71  Pac.  98 ;  Richey  v.  East  Redlands  dena  v.  Pasadena  Co.,  152  Cal.  593,  93 

Co.,  141  Cal.  221,  74    Pac.  754.     Cf.  Pac.  490. 

Lanham  v.  Wenatchie  Co.  (Wash.),  93  "  Or.  Stats.  1911,  c.  172,  p.  256. 

Pac.  522,  holding  that  a  right  against  12  Rickey  v.  East  Redlands  Co.,  141 

a  stockholder  to  take  water  is  not  a  Cal.   221,   74   Pac.   754;    Rocky  Ford 

right    against    the    corporation.     See  etc.  Co.  v.  Sampson,  5  Colo.  App.  30, 

Ruhnke  v.  Aubert  (Or.),  113  Pac.  38,  36   Pac.    638;    Cobbey's    Ann.    Stats., 

holding  that  a  stockholder  in  a  mutual  sec.   6820;    Neb.  Laws   1895,  p.   268, 

company  has  a  right  of  ownership  in  sec.  66. 

the  flow*  of  the  water  and  in  the  use  of  13  Wyo.  Rev.  Stats.  1899,  sec.  976. 

the  company's  ditch.  See.    however.    Enterprise   D.   Co.   v. 

»  McDermott  v.  Anaheim    Co.,  124  Mofitt.  58  Neb.  642,  76  Am.  St.  Rep. 

Cal.  112,  56  Pac.  779.  122.  79  N.  W.  560,  45  L.  R.  A.  647, 

10  Cal.    Civ.    Code.    sec.    309.     Sec,  holding  that  the  legislature  could  not 

also,  Civ.  Code,  sec.  361a  and  So.  Pasa-  make  full  paid  ditch  stock  assessable. 
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of  law.  It  is  one  of  the  well-recognized  offices  of  the  remedy  by 
mandamus  to  enforce  the  plain  rights  of  stockholders  or  members 
of  corporations  in  the  absence  of  any  other  adequate  remedy,  [etc.]  ; 
....  the  stockholder's  right  to  have  water  furnished  on  his  land 
is  not  based  on  any  special  contract  entered  into  by  him  with  the 
corporation,  but  is  an  inseparable  adjunct  of  his  membership,  and 
it  is  a  plain  duty  resting  on  the  corporation  in  the  exercise  of  its 
corporate  functions  to  furnish  him  such  water."14 

(3d  ed.) 

§  1269.    Transfer  of  Stock  in  Mutual  Companies. — So  long  as 

the  company  remains  purely  a  mutual  one,  the  certificate  of  stock 
represents  the  water-right.  A  transfer  or  sale  of  the  certificate 
is  governed  by  much  the  same  rules  as  those  elsewhere  considered 
regarding  transfers  of  water-rights.  Whether  the  water-right  is 
appurtenant  to  the  stockholder's  land  is  a  question  of  fact  in  each 
case,  as  is  also  whether  on  a  sale  of  the  land  the  water-right  passes 
as  appurtenance.  A  sale  of  the  certificate  may  be  made  separate 
from  the  land  for  use  on  other  land  and  will  transfer  the  water- 
right,15  where  the  change  does  not  injure  other  existing  water 
users  by  the  new  place  of  use  16  (who  alone,  however,  can  raise  the 
objection  that  they  are  injured),  the  transfer  being  complete  when 
(and  not  until)  entered  on  the  books  of  the  company.17  On  the 
other  hand,  in  the  absence  of  any  separate  sale  of  the  certificate 
or  of  any  other  evidence  of  any  express  intention  to  make  a  sev- 
erance, a  sale  of  the  land  on  which  the  water  is  used  will  carry 
the  water-right  and  right  to  the  certificate  as  an  appurtenance. 
Upon  this  general  matter  reference  is  made  to  a  preceding  chap- 
ter 18  and  to  some  cases  collected  in  the  note.19 

A  recent  statute  in  California  provides  that  the  by-laws  may 
restrict  the  use  of  the  water  to  the  lands  of  stockholders,  so  that 

14  Miller  v.  Imperial  W.  Co  (1909),  71   Am.   St.  Rep.   132,  53  Pac.   318; 
156  Cal.  27,  103  Pac.  227,  24  L.  R.  A.,  Spurgeon  Y.  Santa  Ana  etc.  Co.,  120 
N.  S.,  372,  holding  that  mandate  lies.  Cal.  71,  52  Pac.  140,  39  L.  R.  A.  701 ; 

15  Oppenlander  v.  Left  Hand  D.  Co.,  George  v.  Robinson,  23   Utah,  79,  63 
18  Colo.  142,  31  Pac.  854;  Oligarchy  Pac.  819. 

Co.  v.  Farm  Inv.  Co.,  40  Colo.  291,  88  18  Supra,  sees.  496  et  seq.,  550. 

Pac.  443.  19  The     following    cases    are    cited 

36  Cache    I/a    Poudre    etc.    Co.    v.  upon  the  general  subject  of  rights  in 

Larimer  etc.  Co.,  25  Colo.  144,  71  Am.  mutual      companies:      McFadden      v. 

St.  Rep.  132,  53  Pac.  318;  Grand  Val-  Board  of  Supervisors  of  Los  Angeles, 

ley  etc.   Co.  v.  Lesher,  28  Colo.   273,  74  Cal.  571,  16    Pac.    397;   Eaton  v. 

65  Pac.  44.  Larimer  etc.  Co.,  35  Colo.  16,  83  Pac. 

17  Cache    La    Poudre    Irr.    Co.    v.  627 ;   Biggs  v.  Utah  etc.  Co.,  7  Ariz. 

Larimer  &  Weld  Irr.  Co.,  25  Colo.  144,  331,  64  Pac.  491;  Oppenlander  v.  Left 


§  1270  Ch.  53.     NATURE  OF  PUBLIC  SERVICE.        (3d  ed.)  1175 

the  stock  and  right  to  use  the  water  shall  only  be  transferred  with 
said  lands,  provided  the  by-law  is  recorded  in  the  office  of  the 
county  recorder.20  Articles  of  incorporation  may  restrict  use  of 
•water  in  a  mutual  company  to  land  devoted  exclusively  to  the  use 
of  each  stockholder.21 


C.     CHANGE  OF  CHARACTER  OF  SERVICE. 
(3d  ed.) 

§  1270.  Change  from  Private  to  Public. — The  owner  of  a  pri- 
vate irrigation  system  enters  public  service  when  he  devotes  the 
water  to  general  sale,  rental  and  distribution.22  It  is  expressly  so 
declared,  for  example,  in  the  Idaho  constitution.23 

Likewise,  mutual  companies,  to  avoid  the  duties  of  public  service 
companies,  must  continue  writhin  the  limited  course  of  business 
above  described,  and  where  they  make  a  practice  of  looking  to 
the  general  public  for  their  business,  they  change  their  character 
and  enter  public  calling,  and  then  are  bound  by  the  duties  of  pub- 
lic service,  one  result  of  which  is  that  they  can  then  no  longer 
insist  upon  ownership  of  stock  before  furnishing  water.1 

Where  the  owner  of  a  private  service  system  sells  to  a  company 
formed  for  public  service,  it  has  been  said  that  he  may  reserve  from 
public  use,  and  retain  for  his  private  use,  such  quantity  of  the  water 

Hand  Ditch  Co.,  18  Colo.  142,  31  Pac.  20  Civ.  Code,  sec.  324,  as  amended 

954  (holding,  upon  specific  facts,  that  1907. 

title  passed  on  sale  of  the  stock,  not  21  Miller  v.  Imperial  W.  Co.  (1909), 

on    sale    of    the    land) ;    Estate  of  156  Cal.  27,  103  Pae.  227,  24  L.  R.  A., 

Thomas,  147  Cal.  236,  81  Pac.  539;  N.  S.,  372. 

True  v.  Rocky  Ford  etc.  Co.,  36  Colo.  22  Leavitt  v.  Lassen  Irr.  Co.  (1909), 

43,  85    Pac.  842;    Wells  T.  Price,  6  155  Cal.  82,  106  Pac.  404. 

Idaho,  490,  56  Pac.  266;  Struby  etc.  23  Article  15,  section  1.     "The  use 

Co.  v.  Davis,  18  Colo.  93,  36  Am.  St.  of  all  waters  now  appropriated,  or  that 

Rep.  266,  31  Pac.  495;  Snyder  v.  Mur-  may    hereafter    be    appropriated    for 

dock,  20  Utah,  419,  59  Pac.  91 ;  Combs  sale>  rental  or  distribution ,  also  of  all 

v.  Agricultural  Ditch  Co.,  17  Colo.  146,  water     originally     appropriated     for 

31    Am.    St    Rep    275,   28    Pac     966  private  use,  but  which  after  such  ap- 

(hokling  defendant  not  on  the  facts  a  P™pnation    has    heretofore    been,    or 

mutual  company,  and  shares  of  stock  ^  ^a/fe,r  be*ol*>  ™te*>  <"**- 

did    not,  repent   the ^e.right) ;  S^^n^X^tle^uV 

fia   VTp       ^ifl0'^,,  'A  °*       tion  and  ™ntro1  •*  the  State  fo  the 

114,  75  Pac.  416;  Fuller  v.  Azusa  etc.       manner  prescribed  by  law." 

Co     138  Cal.  204,  71  Pac    98 ;  Richey          ,  ^  v>  Agricuhural  D.  Co.f  17 

v  East  Redlands  etc.  Co.,  141  Cah  221,  Colo.  146    31  p£,    275    2g  Pac    ^6g 

Pac.     754;    Swanger    v.     Porter  siosser  v.   Salt   River  Co.    (1901).    7 

(Nob.),    128    N.    W.    516,    defining  Ariz.    376,    65    Pac.    332.     See    case 

"mutual    irrigation    company."     And  cited    supra,    sec.    1261.    as    to    cases 

other  cases  already  cited  supra.  where  consumers  are  all  stockholders. 
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as  he  sees  fit;  and  the  reserved  quantity  remains  his  private  prop- 
erty free  of  any  duties  to  the  public  which  shares  in  the  use  of 
the  rest  of  the  water.  "For  respondent,  the  most  favorable  view 
which  can  be  taken  of  the  evidence  is  that. he  made  an  appropria- 
tion of  waters  for  the  public  use  of  sale,  rental  and  distribution 
under  the  constitution  of  1879;  that  by  means  of  the  same  canal 
and  ditches  he  made  a  private  appropriation  of  waters  for  use 
upon  his  individual  land,  and  that  when  he  came  to  sell  his  irri- 
gating system  he  withheld  from  the  sale  the  waters  so  privately 
appropriated.  It  cannot  be  said  that  there  was  anything  illegal 
in  these  acts. ' ' 2 

(3d  ed.) 

§  1271.  Change  from  Public  to  Private  Service. — Having  once 
entered  into  the  quasi  public  calling,  duties  to  the  public  are  as- 
sumed, and  cannot  be  withdrawn  from  the  public  or  from  public 
control  for  the  benefit  of  favored  private  parties.  It  was  recently 
said  in  a  California  case:  "Treating  Leavitt's  appropriation  as 
being  wholly  and  entirely  for  public  use,  he,  the  owner  of  the  sys- 
tem, was  but  an  instrumentality  for  the  distribution  of  the  waters 
which  he  gathered  to  such  members  of  the  public  as  might  apply 
for  them  and  pay  to  him  the  legal  charge  for  the  service  that  he 
rendered.  As  the  agent  of  such  a  public  use,  he  had  no  power 
whatsoever  to  reserve  to  himself  for  his  private  purposes  any  part 
of  this  water.  If  he  could  reserve  a  part,  he  could  reserve  all, 
and  thus,  by  his  ipse  dixit,  convert  a  public  use  into  private  own- 
ership, or,  if  he  could  reserve  a  part  for  himself,  he  could  with 
equal  authority  give  away  parts  of  the  supply  to  others,  and  by 
this  method  destroy  what  the  constitution  itself  has  declared  shall 
forever  remain  a  public  use."3 

Because  of  the  quasi  public  nature  of  the  calling,  property  of  a 
water  company  in  public  service  has  been  said  to  be  exempt  from 
the  operation  of  mechanic's  lien  laws,  on  the  ground  that  their 
operation  would  turn  the  property  over  to  private  ownership  on  a 
foreclosure  sale.4 

2  Leavitt  v.  Lassen  Irr.  Co.,  157  Cal.          •*  Guest  v.  Merion  Water  Co.  (1891 ) , 

82    106  Pac.  404.  142  Pa-  610>  21  Atl-  1001>  12  L-  B-  A- 

324.     Sed  qu,  if  the  foreclosure  pur- 

3  Leavitt  v.  Lassen  Irr.  Co.,  157  CaL       chaser   is  bound  to  serve  the  public 
82,  106  Pac.  404.  likewise. 
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§  1272.  Abandonment  of  All  Service. — A  public  service  com- 
pany, while  it  may  not  abandon  the  public  service  to  enter  into 
private  service,  may  sell  out  to  another  having  the  power  to  render 
the  same  public  service,  and  the  successor  is  then  under  the  same 
public  duties  as  its  predecessor.5  But  may  it  abandon  all  service 
entirely,  without  providing  a  successor? 

A  California  case  says:  "We  do  not  mean  to  say  that  a  corpora- 
tion engaged  in  the  distribution  of  water  to  public  uses  may  not 
abandon  its  property  and  quit  the  business,  without  being  subject 
to  mandatory  proceedings  to  compel  it  to  continue  to  carry  it  on. 
It  may  find  it  impossible  to  go  on.  Its  supply  may  become  ex- 
hausted or  be  insufficient  for  paramount  needs;  the  rates  fixed  by 
law  may  be  too  small  to  enable  it  to  operate  at  a  profit,  or  without 
substantial  loss;  or  it  may  conclude,  without  reason  which  the  law 
would  consider  sufficient,  that  it  will  not  continue.  In  case  of  a 
natural  person  it  might  become  physically  impossible.  We  do  not 
intend  to  declare  that  in  any  such  case  mandatory  process  would 
be  issued  to  compel  the  personal  performance  of  the  duty.  These 
questions  are  not  now  involved  and  we  express  no  opinion  concern- 
ing them.  But  in  such  a  case,  it  cannot  continue  in  absolute  con- 
trol of  the  water  and  waterworks  appropriated  to  the  public  ser- 
vice. "  8  It  is  said,  likewise  obiter,  in  another  case,  ' '  Having  once 
enlisted  in  the  public  service,  the  company  cannot  withdraw."7 
It  has  been  said  that  an  irrigation  company  is  not  justified  in 
abandoning  the  business  for  any  reason  short  of  physical  impossi- 
bility.8 These  were  but  dicta,  however.  In  actual  decision  such 
total  withdrawal  seems  to  be  allowed,  even  though  the  company 
is  the  sole  supply  of  the  neighborhood.9 

5  Cal.    Const.,    art.    12,    sec.    10;  46    Colo.    37,    102    Pac.    1063.     See, 

South  Pasadena  v.  Pasadena  L.  &  W.  also,"  infra,  sec.  1320,  contracts. 

Co.,  152  Cal.  587,  93  Pac.  490,  497,  «  Fellows  v.  Los  Angeles,  151  CaL 

498;   Stanislaus  W.  Co.  v.  Bachman,  52,  90  Pac.  137. 

152  Cal.  716,  93  Pac.  858,  15  L.  R.  t  Spring    Valley    W.    Co.    v.    San 

A.,  X.   S.,   359;    Orcutt   v.   Pasadena  Francisco,  165  Fed.  712. 

W.   Co.,   152  Cal.   599,  93   Pac.  497;  8  Gould   v.    Maricopa    Co.,   8    Ariz. 

Graham    v.    Pasadena    etc.    Co.,    152  429,  76  Pac.  598.     See,  also,  Farmers' 

Cal.  596,  93  Pac.  498.     (Cf.  Hildreth  Canal  Co.  v.  Frank,  72  Neb.  136,  100 

v.  Montecito  Co.,  139  Cal.  23,  72  Pac.  N.  W.  286. 

395.)  »  Laighton  v.  City  of  Carthage,  157 

Concerning  reorganization  of  irriga-  Fed.    145,    where  -a    water    company, 

tion    companies,    see    Clague    v.    Tri-  when    the    city    started    a    municipal 

State  etc.  Co.    (1909),   84  Xeb.   499,  plant,  removed  its  own  pipes  and  dis- 

133  Am.  St.  Rep.  637,  121  N.  W.  570;  mantled  its  plant,  the  city  refusing  to 

Farmers'  etc.  Co.  v.  Henderson  (1909),  pay  for  any  more  water.    See,  also, 
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The  matter  is,  of  course,  a  serious  one  in  these  days  of  building 
new  systems  in  public  ownership ;  and  there  is  room  for  argument 
that,  while  a  distributor  is  subject  to  the  rule  of  compulsory  ser- 
vice so  long  as  its  property  is  devoted  to  public  use,  yet  no  one 
is  compelled  to  so  devote  his  property  against  his  will  unless  it 
has  been  condemned  under  the  power  of  eminent  domain.  Of 
course  no  one  is  allowed  to  abandon  public  service  for  private  ser- 
vice, but  where  the  withdrawal  is  total  from  all  service,  it  is 
another  matter.  The  public  remedy  would  seem  to  be  by  condem- 
nation under  the  power  of  eminent  domain. 

East  Ohio  Gas  Co.  v.  City  of  Akron,  tinue  its  service.     If  a  public  service 

81   Ohio  St.   33,  90  N.   E.   40,  26  L.  irrigation   company   buys    out   all   its 

R.  A.,  N.   S.,  92 ;   Risley  v.  City  of  consumers,   there   would   seem  a   case 

Utich,    179    Fed.    875.     In    Munn    v.  where  it  can  abandon  public  service 

Illinois,  94    U.  8.  113,  at  126,  24  L.  even  for  private  service.     See  Jackson 

Ed.    77,   there   is   a   dictum  that  the  v.    Indian    etc.    Co.,    18    Idaho,    513, 

company  may   withdraw   and    discon-  110  Pac.  251. 

§§  1273-1278.     (Blank  numbers.) 
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CHAPTER  54. 
DUTIES  OF  PUBLIC  SERVICE. 

§  1279.  Reasonable  service  to  all. 

§  1280.  Must  serve  all  the  public  to  the  extent  of  capacity  (compulsory 

service). 

§  1281.  Or  some  class  of  the  public. 

§  1282.  With  adequate  facilities. 

§   1283.  Equally  and  without  discrimination. 

§  1284.  Without  priorities. 

§  1285.  Same. 

§  1286.  Without  unreasonable  conditions. 

§  1287.  Upon  tender  of  a  reasonable  rate. 

§  1288.  Irrigation  rates. 

§  1289.  Same. 

§  1290.  Miscellaneous  duties. 
§§  1291-1297.     (Blank  numbers.) 

(3d  cd.) 

§  1279.  Reasonable  Service  to  All.— In  most  general  terms, 
the  duties  of  public  service  agencies  resolve  themselves  into  one 
fundamental  thing — reasonableness  toward  the  public.  All  the 
rules  of  public  service  resolve  themselves  into  securing  that  end.1 
It  is  the  law  of  "reasonable  service  upon  tender  of  a  reasonable 
rate." 

More  particularly,  as  a  deduction  from  the  ultimate  test  of  rea- 
sonableness, the  chief  particular  duties  to  the  public  imposed  by 
law  upon  those  engaged  in  serving  the  public  are  that  they  (1) 
must  serve  all  the  public  to  the  extent  of  the  capacity  of  the  dis- 
tributing system  (compulsory  service)  ;  (2)  or  some  class  of  the 
public;  (3)  with  adequate  facilities;  (4)  equally  and  without  dis- 
crimination; (5)  without  priorities;  (6)  without  unreasonable 
conditions;  and  (7)  upon  tender  of  a  reasonable  rate.  These  are 
separately  considered  in  this  chapter  in  the  order  named. 

1  It  is,  in  last  analysis,  the  same  basis  of  the  new  law  of  percolating 

idea  which  has  given  the  common-law  water.     In  a  sense,  it  is,  as  said  in 

test    of    use    between    riparian    pro-  Munn    v.    Illinois,    the    maxim.    "Sic 

prietors — so    use    your    own    property  utere    tuo    vt    alifnum    nnn    lafdas"; 

as  to  cause  no  unreasonable  hardship  the    "alienum."    in    regard    to    public 

upon    others — and    which    forms    the  service,  being  "the  public." 
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§  1280.  Must  Serve  All  the  Public  to  the  Extent  of  Capacity 
(Compulsory  Service). — Since  the  law  of  public  service  is  chiefly 
framed  to  prevent  abuse  of  monopoly,  so  one  of  its  leading  features 
is  that  the  monopoly  must  hold  out  its  service  to  all  the  public, 
to  the  extent  of  the  capacity  of  its  distributing  system  or  plant. 
As  was  said  in  an  early  case:2  "Whenever  water  is  appropriated 
for  distribution  and  sale,  the  public  has  a  right  to  use  it."  One 
in  control  of  a  public  use  of  water  is  under  the  obligation  to  sup- 
ply water  to  the  beneficiaries  of  that  use  so  long  as  they  tender  a 
reasonable  rate  and  comply  with  the  reasonable  conditions  on  which 
the  use  is  administered.3  In  a  recent  California  case  it  is  said 
by  Mr.  Justice  Shaw : 4  "  It  is  the  settled  doctrine  of  this  State  that 
a  water  company  engaged  in  the  administration  of  the  public  use 
of  distributing  water  to  the  inhabitants  of  a  community  or  neigh- 
borhood, whether  inside  or  outside  of  a  city  or  town,  is  not  only 
under  a  duty  and  obligation  to  supply  the  water  in  proper  pro- 
portion to  the  persons  composing  the  class  for  which  the  use  was 
created,  but  further,  that  if  such  company,  upon  proper  demand 
and  tender  of  the  established  rates,  refuses  to  furnish  the  water, 
or  threatens  to  cut  off  the  supply,  a  proceeding  in  mandamus  may 
be  maintained  or  an  injunction  issued,  to  compel  the  service,  or 
prevent  the  deprivation  thereof."  This  principle  is  one  of  general 
application.5  Statutes  usually  expressly  so  declare,  as  cited  in 

2  McCrary  v.  Beaudry,  67  Cal.  120,  720;    Crow  v.   San  Joaquin  etc.   Irr. 
7    Pac.    264.     See    likewise    Price   v.  Co.,  130  Cal.  309,  62  Pac.  562,  1058; 
Riverside  Co.,  56  Cal.  443.  Hildreth   v.    Montecito   Co.,   139   Cal. 

3  Mahoney   v.   American   L.   &   W.  23,  72  Pac.  395;  Fellows  v.  Los  An- 
Co.,  2  Cal.  App.  185,  83  Pac.  267.  geles,  151  Cal.  52,  90  Pac.  137;  South 

*  Fellows  v.  Los  Angeles,  151  Cal.  Pasadena  v.  Pasadena  L.  &  W.  Co., 

52,  90  Pac.  137.     Accord,  South  Pasa-  152    Cal.   579,   93   Pac.   490;    Leavitt 

dena  v.  Pasadena  L.  &  W.  Co.  (1908),  v.  Lassen  Irr.  Co.,  157  Cal.  82,   106 

152  Cal.  579,  93  Pac.  490.  Pac.    404;    Lassen   Irr.   Co.  v.  Long, 

t>  The    following    authorities    more  157  Cal.  94,   106  Pac.  409;  Lowe  v. 

or  less  directly  support  this  principle:  Yolo   W.   Co.    (1910),    157   Cal.    503, 

Arizona. — Slosser  v.  Salt  River  Co.,  108  Pac.   297.     In  the  district  -court 

7  Ariz.  376,  65  Pac.  332;   Hayois  v.  of   appeals    (inferior  to  the  supreme 

Salt  River  Co.,  8  Ariz.  285,  71  Pac.  court) :  Mahoney   v.    American   L.   & 

944;   Gould  v.  Maricopa  Co.,  8  Ariz.  W.    Co.,    2    Cal.    App.    185,    83    Pac. 

429,  76  Pac.  598;    Salt  River  Co.  v.  267;  Cozzens  v.  North  Fork  etc.  Co., 

Nielssen,    10    Ariz.    9,    85    Pac.    117,  2  Cal.  App.  404,  84  Pac.  342;  Lowe 

12  L.  R.  A.,  N.  S.,  711,  16  Ann.  Cas.  v.  Yolo  etc.  Co.,  8  Cal.  App.  167,  96 

796.  Pac.    379     (affd.    in    supreme    court, 

California. — Price  v.  Riverside  Co.,  ut  supra).     See,  also,  Stats.  1885.  p. 

56  Cal.  431;   People  v.  Stephens,  62  95,   and   Stats.    1911,   c.   719,   quoted 

Cal.   209;    McCreary   v.   Beaudry,    67  infra,  Part  VIII. 

Cal.  120,  7  Pac.  264 ;  Merrill  v.  South-  Colorado. — Wheeler  v.  Northern  etc. 

side  In.  Co.,  112  Cal.  426,  44  Pac.  Co.,    10    Colo.   582,   3   Am.   St.  Rep. 
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the  preceding  note;  but,  as  already  said,  the  rule  is  the  same  at 
common  law,  in  the  absence  of  statute. 

Since  the  company  is  thus  bound  by  law  to  serve  all  the  public 
upon  tender  of  a  reasonable  rate,  it  has  been  held  that  it  cannot 
demand  a  fee  or  bonus  for  furnishing  the  service;  it  may  collect 
only  what  is  bona  fide  a  rate  or  rental,  and  not  what  is  only  a  rate 
by  subterfuge  and  might  be  really  called  an  "initiation  fee"  or 
bonus.6  Thus,  it  has  been  held  that  the  public  service  company 


603,  17  Pac.  487;  Wyatt  v.  Larimer 
&  Weld  Irr.  Co.,  18  Colo.  298,  308, 
36  Am.  St.  Rep.  280,  33  Pac.  144, 
reversing  1  Colo.  App.  480,  29  Pac. 
906;  Junction  Irr.  D.  Co.  v.  City  of 
Durango,  21  Colo.  194,  196,  40  Pac. 
356 ;  Farmers'  Independent  D.  Co.  v. 
Agricultural  D.  Co.,  22  Colo.  513, 
521,  55  Am.  St.  Rep.  149,  45  Pac. 
444;  Schneider  v.  People,  30  Colo. 
493,  71  Pac.  369;  Northern  etc.  Co. 
v.  Pouppirt,  47  Colo.  490,  108  Pac. 
23.  Statutes.— Rev.  Stats.  1908,  sees. 
992,  3254,  3255,  3257,  3264,  3271- 
3275;  Laws  1897,  p.  96,  sec.  3;  Laws 
1887,  pp.  305,  308  et  seq.,  312;  Laws 
1893,  p.  299,  sec.  1.  The  statutes 
are  very  emphatic,  as  below  quoted  in 
the  compilation  of  Colorado  statutes. 

Idaho. — Wilterding  v.  Green,  4 
Idaho,  773,  45  Pae.  134;  Hard  v. 
Boise  etc.  Co.,  9  Idaho,  589,  76  Pac. 
331,  65  L.  R.  A.  407;  Bardsley  v. 
Boise  etc.  Co.,  8  Idaho,  155,  67  Pac. 
428;  Boise  etc.  Co.  v.  Boise  City 
(Idaho),  123  Fed.  232,  59  C.  C.  A. 
236;  Shelby  v.  Farmers'  etc.  Co. 
(1905),  10  Idaho,  723.  80  Pac.  222; 
Gerber  v.  Nampa  Irr.  Dist.,  16  Idaho, 
1,  100  Pac.  80;  Niday  v.  Barker 
(1909),  16  Idaho,  73,  101  Pac.  254; 
Knowles  v.  New  Sweeden  Irr.  Dist. 
(1909),  16  Idaho,  217,  101  Pac.  81; 
Hatch  v.  Consumers  Co.,  17  Idaho.  204, 
]04  Pac.  670.  Statutes. — McLean's 
Rev.  Codes,  sees.  3240,  3248,  3289,  3290, 
3291.  7149;  Const.,  art.  15,  sec.  4;  Rev. 
Stats.  1887,  sec.  3189;  Laws  1901,  p. 
191.  sec.  9b;  Laws  1899,  p.  380.  sees. 
19,  20;  Laws  1895,  p.  174,  sec.  14. 

Kansas. — Western  Irr.  Co.  v.  Chap- 
man. 8  Kan.  App.  778,  59  Pac.  1098. 
See  Gen.  Laws  (1909),  sec.  4503  et  seq. 

J/o»ifa;ia.— State  ex  rel.  Crawford 
v.  Minnesota  etc.  Co.,  20  Mont.  198, 
50  Pac.  420  (quaere) ;  Civ.  Code,  sec. 
1897  et  seq.  See  Const.,  art.  3,  sec. 
15. 


Nebraska. — Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  136,  100  N.  W.  286; 
Sammons  v.  Kearney  Power  &  Irr. 
Co.,  77  Neb.  580,  110  N.  W.  308,  8 
L.  R.  A.,  N.  S.,  404;  Cobbey's  Ann. 
Stats.,  sees.  6800,  6811;  Laws  1895, 
c.  69,  p.  261,  sees.  46,  57. 

New  Mexico. — Albuquerque  Land  & 
Irr.  Co.  v.  Guiterrez,  10  N.  M.  177, 
61  Pac.  357;  Candelaria  v.  Vallejos, 
13  N.  M.  146,  81  Pac.  589. 

South  Dakota.— Stats.  1907,  c.  80, 
sees.  19,  36. 

Texas. — Colorado  Canal  Co.  v.  Mc- 
Farland  &  Southwell  (Tex.  Civ.  App.), 
94  S.  W.  400 ;  Same  v.  Same,  50  Tex. 
Civ.  App.  92,  109  S.  W.  435. 

Utah.— See  Miller  v.  Mt.  Nebo  etc. 
Co.  (Utah,  1910),  106  Pac.  504. 

Washington. — Prescott  Irr.  Co.  v. 
Flathers,  20  Wash.  454.  55  Pac.  635. 
Compare  State  ex  rel.  Foley  v.  Billiard 
W.  Co.  (Wash.  1908),  94  Pac.  1080. 

o  Crow  v.  San  Joaquin  Irr.  Co., 
130  Cal.  309,  62  Pac.  562,  105S; 
Leavitt  v.  Lassen  Irr.  Co.,  157  Cal. 
82,  106  Pac.  404;  Lowe  v.  Tolo  W. 
Co.,  8  Cal.  App.  167,  96  Pac.  379; 
affd.  in  157  Cal.  503,  108  Pac.  297; 
Wheeler  v.  Northern  Irr.  Co.,  10 
Colo.  582,  3  Am.  St.  Rep.  603,  17 
Pac.  487;  Combs  v.  Agnc.  D.  Co., 
17  Colo.  146.  31  Am.  St.  Rep.  275. 
28  Pac.  966;  Northern  Irr.  Co.  v. 
Richards,  22  Colo.  450,  45  Pac.  423; 
Schneider  v.  People,  30  Colo.  493,  71 
Pac.  369;  Wilterding  v.  Green,  4 
Idaho,  773.  45  Pac.  134;  Green  v. 
Byers,  16  Idaho,  178,  101  Pac.  79; 
Hntch  v.  Consumers  Co.,  17  Idaho, 
'JO!,  104  Pac.  670;  San  Diego  etc. 
Co.  v.  City  of  National  City.  74  Fed. 
79;  Lanning  v.  Osborne,  76  Fed.  319; 
Mandell  v.  San  Diego  etc.  Co.,  89  Fed. 
295;  San  Diego  etc.  Co.  v.  Jasper. 
110  Fed.  706;  Souther  v.  San  Diego 
otc.  Co.,  112  Fed.  228.  (But,  semble 
contra,  San  Diego  Flume  Co.  v. 
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cannot,  as  a  prerequisite  for  service,  demand  the  signing  of  a  con- 
tract containing  unreasonable  terms ; 7  nor  demand  that  the  con- 
sumer buy  shares  of  the  company's  stock;8  nor  demand  that  the 
consumer  pay  all  back  dues  in  arrears9  (the  company's  remedy 
being  by  demanding  payment  in  advance  in  the  future  and  by 
suit  to  recover  the  arrears)  ;  nor  demand  an  advance  payment  for 
a  perpetual  "water-right";10  nor  demand  a  waiver  of  the  law  of 
compulsory  service,  or  of  other  rights  under  the  law.11  To  exact 
anything  in  the  way  of  a  bonus,  prerequisite  or  premium  before 
furnishing  the  service  is  sometimes,  by  statute,  punishable  crim- 
inally.12 

The  duty  to  furnish  the  supply,  being  a  public  duty,  is  enforced 
by  the  writ  of  mtmdamug.**    Moreover,  for  the  damage  suffered 


Souther,  104  Fed.  706,  44  C.  C.  A. 
143;  Fresno  etc.  Co.  v.  Park,  129  Cal. 
437,  62  Pac.  87.) 

7  Green  v.  Byers  (1909),  16  Idaho, 
178,  101  Pac.  79. 

8  Combs  v.  Agric.  D.  Co.,  17  Colo. 
146,   31    Am.    St.   Rep.   275.    28    Pac. 
966;    Gould   v.    Maricopa   etc.   Co.,   8 
Ariz.   429,   76  Pac.   598;    Wheeler  v. 
Northern  Irr.  Co.,  10  Colo.  582,  3, Am. 
St.  Rep.  603,  17  Pac.  487;  Baker  etc. 
Co.  v.  Baker  City  (Or.),  113  Pac.  9. 

9  Crow    v.    San    Joaquin    etc.    Co., 
130    Cal.    309,    62    Pac.    562,    1058; 
Shelby  v.  Farmers'  etc.  Co.,  10  Idaho, 
723,  80  Pac.  222;  Kimball  v.  North- 
ern  Irr.  Co.,   42   Colo.   412,   94   Pac. 
333;     Hatch    v.    Consumers    Co.,    17 
Idaho,  204,  104  Pac.  670;   Merrimac 
etc.  Bk.  v.  City  of  Lowell,  152  Mass. 
556,  26  N.  E.  97,  10  L.  R.  A.  122.     But 
if  the  consumer  is  wasting  the  water 
without  payment,  the  supply  may  be 
shut    off.     Matthews    Co.    v.    City   of 
Buffalo,  126  N.  Y.  Supp.  596. 

10  Wheeler    v.    Northern    Irr.    Co. 
(1888),  10  Colo.  582,  3  Am.  St.  Rep. 
603,    17    Pac.    487;    San    Diego    etc. 
Co.  v.  City  of  National  City,  74  Fed. 
79;    Mandell   v.   San   Diego    etc.   Co., 
89   Fed.   295;    San   Diego  etc.   Co.   v. 
Jasper,    110    Fed.    706;    Idaho    Rev. 
Codes,  sec.  3290;  Laws  1899,  p.  380, 
sec.    20;    Souther   v.   San   Diego   Co., 
112    Fed.   228.     (But   semble   contra, 
Fresno  Co.  v.  Park,  129  Cal.  437,  62 
Pac.    87 ;    San    Diego    Flume    Co.    v. 
Souther.   104  Fed.   706,   44   C.   C.   A. 
143.)     See  infra,  sec.  1326. 

"  San  Diego  Co.  v.  Sharp,  97  Fed. 


394,  38  C.  C.  A.  220;  Gould  v.  Mari- 
copa etc.  Co.,  8  Ariz.  429,  76  Pac.  598. 

12  E.    g.,    Schneider   v.    People,    30 
Colo.    493,    71    Pac.    369,    concerning 
a  statute  prohibiting  a  company  from 
exacting  a  bonus,  and  making  refusal 
to  supply  a  misdemeanor.     Colo.  Stats. 
1887,   p.   308;    Rev.   Stats.   1908,   sec. 
3271,  quoted  below,  Part  VIII;  Idaho 
Rev.    Codes,   sees.    3257,   7149;    Laws 
1889,  p.  380,  sec.   18.     See  similarly, 
People  v.  Palermo  W.  Co.,  4  Cal.  App. 
717,  89  Pac.  723,  725. 

13  Price   v.   Riverside   Co.,   56   Cal. 
433;  Fellows  v.  Los  Angeles,  151  Cal. 
52,   90   Pac.   137;    State   v.   Washing- 
ton Irr.  Co.,  41  Wash.  283,  111  Am. 
St.   Rep.   1019,   83  Pac.  308;    Perrine 
v.  San  Jacinto  etc.  Co.,  4  Cal.   App. 
376,  88  Pac.  293 ;  Wheeler  v.  Northern 
Irr.  Co.,  10  Colo.  582,  3  Am.  St.  Rep. 
603,  17  Pac.  487;  McLaughlin,  J.,  in 
Cozzens  v.  North  Fork  etc.  Co.,  2  Cal. 
App.  404,  84  Pac.  342,  concurring  opin- 
ion; Miller  v.  Imperial  W.  Co.  (1909), 
156  Cal.  27,  103  Pac.  227,  24  L.  R.  A., 
N.  S.,  372  (holding  mandamus  lies  by 
stockholder   of   a   mutual   company) ; 
Hatch  v.  Consumers  (1909),  17  Idaho, 
204,  104  Pac.  670;  Bardsley  v.  Boise 
Irr.  Co.  (1901),  8  Idaho,  155,  67  Pac. 
428;     Niday    v.    Barker     (1909),    16 
Idaho,  73,  101  Pac.  254;  South  Pasa- 
dena v.  Pasadena  Co.,   152  Cal.  579, 
93    Pac.    490;    Northern    etc.    Co.    v. 
Pouppirt,  47  Colo.  490,  108  Pac.  23. 
See,  generally,  cases  cited  in  note  5, 
supra.     The   consumer  must   be  in  a 
position  to  use  the  water  before  ap- 
plying    for     mandamus.     Niday     v. 
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from  refusal  of  supply,  the  company  will  be  liable  in  tort,14  and 
where  willful  and  oppressive,  exemplary  damages,15  and  the  bur- 
den is  upon  the  company  to  show  good  reason  for  refusing  a  sup- 
ply.18 The  company  is  not  liable,  however,  unless  it  unwarrantedly 
refused  to  supply  water,  or  if,  through  the  failure  to  exercise 
ordinary  care  in  a  matter  which  it  could  control,  it  suffered 
its  supply  to  run  short.17 

How  far  the  duty  of  serving  all  will  prevent  abandonment  of 
the  business  is  a  matter  not  wholly  settled.18 

(3d  ed.) 

§  1281.  Or  Some  Class  of  Public. — Reasonable  classification 
of  the  public  may  be  made.  One  instance  of  this  is  where  the 
natural  situation  of  the  facilities  demands  that  service  be  limited 
to  specific  classes  of  the  public.  Where  a  portion  of  the  com- 
pany's supply  is  consumed  within  a  fixed  area  and  affords  ade- 
quate facilities  for  that  only,  it  may  restrict  that  portion  of  its 
supply  to  lands  so  situated.  "The  foregoing  statement  that  a 
water  company,  or  person  in  charge  of  water  devoted  to  public 
use  cannot  confer  a  preferential  right  upon  one  consumer  over 
another,  is  not  to  be  understood  as  denying  the  right  of  such  com- 
pany or  person  in  possession  of  a  limited  amount  of  water  to 
devote  that  amount  to  the  irrigation  of  a  given  area  of  land.  "We 
are  not  to  be  understood  as  saying  that  the  company  may  not  fix 
the  limits  of  this  territory,  and  lawfully  agree  to  supply  its  waters, 
first,  to  the  lands  within  that  territory,  and  to  supply  to  outsiders 
only  such  surplus  as  there  may  be  after  the  needs  of  the  original 
territory  for  which  the  water  was  procured  are  satisfied.  This 

Barker    (1909),    16    Idaho,    73,    101  meadow  is  the  cost  of  restoring  the 

Pac.  254.  land  to  the  condition  it  would  be  in 

H  ('row    v.    San    Joaquin   Co.,    130  if  supplied,  and  the  value  of  the  use 

Cal.    309,    62    Pac.    562,    1058;    Cal.  of  the  land  during  the  time  lost.     It 

Stats.    1885,    p.    95     (providing    for  would  be  different  in  the  case  of  gn>\\- 

five  days'  notice  of  demand  for  sup-  ing  trees,   which  cannot  be  restored, 

ply).    '  Lowe  v.  Yolo  etc.  Co.,  157  Cal.  503, 

v  i    TO  r      c  r  i    A  108  Pac-  297>  March  30,  1910. 

15  Lowe  v.  Yolo  W.  Co.,  8  Cal.  App.  17  T  'T  n__ 

•mi    na   T>        o-n     ««j    j~    IST   n,,i  "  lessen    Jrr.    Co.    v.    Long,    157 

JS'ins?       9Q-;v^S   1Q10  Cal-     94'     106     Pac-     409-     Compare 

503,  108  Pac.  29 ,,  March  30,  1910.  Niehaus  Bros.  v.  Contra  Costa  W   Co. 

18  Gerber  v.  Nampa  Irr.  Dist.,  16  (Cal.),  113  Pat.  375,  January  16, 

Idaho,  1,  100  Pac.  80.  See,  also,  191 1;  holding  a  city  water  company 

Miller  v.  Mt.  Nebo  etc.  Co.  (Utah,  not  liable  in  damages  to  a  private 

1910),  106  Pac.  504.  party  (in  absence  of  contract)  for 

T^o  -"""cvrp  of  'Ifiniageg  for  refusal  failure  of  water  supnly  in  case  of  fire, 

to  supply  water  for  irrigating  a  18  Supra,  sec.  1272. 


1184  (3ded.)         Pt.  VH.    DISTRIBUTION  OF  WATER. 


11231 


would  not  be  in  derogation  of  the  public  trust,  but  would  be  a  mere 
regulation  of  use  in  the  performance  of  the  trust."19 

A  similar  classification  becomes  necessary  when  the  capacity  of 
a  plant  is  fully  taken  up.  In  the  case  of  gas  companies,  for  ex- 
ample, it  is  possible  (with  capital)  to  extend  the  facilities  at  will, 
and  (perhaps)  the  company  might  be  required  to  increase  its 
capacity  with  increase  in  demand  or  number  of  consumers,  and 
not  refuse  supply  to  any  because  of  shortage.20  But  the  supply 
of  a  water  company  is  usually  limited  by  nature  and  not  elastic, 
and  the  rule  is  usually  held  to  be  that  irrigation  companies  in  the 
public  service  class  cannot  lawfully  undertake  to  supply  consum- 
ers beyond  their  capacity,  and  a  consumer  may  get  an  injunction 
against  an  attempt  to  do  so.21  Where  its  facilities  are  in  full  use 
by  existing  consumers,  it  cannot  withdraw  or  cut  down  the  sup- 
ply of  some  of  them  in  order  to  serve  new  customers,22  even 
though  the  new  consumers  be  more  favorably  situated.23  The  new 
consumers  can  insist  only  on  use  of  such  surplus  as  there  may  be 
and  only  at  such  times  as  there  may  be  such  a  surplus,24  although 
so  long  as  the  surplus  exists,  the  rule  of  compulsory  service  ap- 
plies to  it.25 


19  Leavitt  v.  Lassen   Irr.   Co.,   157 
Cal.    82,    106    Pac.    404.     See    Idaho 
Laws    1901,    p.    191,    sec.    9a;    Rev. 
Codes,  sec.  3287. 

20  See  State  ex  rel.  Word  v.  Con- 
sumers etc.  Co.,  157  Ind.  345,  61  N. 
E.  674,  55  L.  R.  A.  245;  Fairchance 
Co.    v.    Star    Gas    Co.,    66    Leg.    Int. 
(Pa.)  No.  29. 

21  Gould    v.    Maricopa    etc.    Co.,    8 
Ariz.    429,    76    Pac.    598;    Wyatt    v. 
Larimer    Irr.    Co.,    18    Colo.    298,    36 
Am.    St.    Rep.    280,    33    Pac.    144; 
Broadmoor  etc.  Co.  v.  Brookside  etc. 
Co.,  24  Colo.  541.  52  Pac.  792;   Mc- 
Dermont  v.  Anaheim  etc.  Co.,  124  Cal. 
112,  56  Pac.  779;  Lanning  v.  Osborne 
(C.  C.),  76  Fed.  319;  Souther  v.  San 
Dieeo   Co..   112   Fed.   228;    New  La. 
Junta   etc.   Co.  v.  Kreybill,   17   Colo. 
App.  26,  67  Pac.  1026;  La  Junta  etc. 
Co.  v.  Hess.  6  Colo.  App.  497.  42  Pac. 
50 ;  Water  Supply  etc.  Co.  v.  Larrimer 
Co.,   24   Colo.    322.   51    Pac.    496,    46 
L.  R.   A.   322;   Blakely  v.  Ft.  Lyon 
etc.  Co.,  31  Colo.  224.  73  P*e.  249; 
Gerber  v.  Nampa  Irr.  Dist.,  16  Idaho, 
1,  100  Pac.  80. 

22  Larimer   etc.    Co.   v.    Wyatt.    23 
Colo.    480,    48    Pac.    528;    Combs    v. 
Agric.  D.  Co.,  17  Colo.  146,  31  Am. 


St.  Rep.  275,  28  Pac.  966;  Gerber  v. 
Nampa  Irr.  Dist.,  16  Idaho,  1,  100 
Pac.  80;  Idaho  Const.,  art.  15,  sec. 
4;  Colo.  Rev.  Stats.  1908.  sec.  3264; 
Laws  1879,  p.  96,  sec.  3.  See  Hildreth 
v.  Montecito  Co.,  139  Cal.  23,  at  28, 
72  Pac.  395. 

23  San  Diego  etc.  Co.  v.  Sharp,  97 
Fed.  394,  38  C.  C.  A.  220;   Mandell 
v.  San  Diego  etc.  Co.,  89  Fed.  295. 

24  Gerber  v.   Nampa  Irr.  Dist.,  16 
Idaho,  1,  100  Pac.  80.    Cf.  Utah  Comp. 
Laws    1907,    sec.    1288x27,    covering 
"primary"  and  "secondary"  rights. 

25  Ibid.,   and   Niday  v.    Baker,   16 
Idaho,  73,  101  Pac.  254. 

It  has,  however,  been  suggested 
(though  not  decided)  that  the  com- 
pany is  not  limited  to  taking  con- 
sumers only  to  its  capacity,  but  must, 
because  of  its  duty  to  serve  all  the 
public,  take  all  who  apply  and  force 
the  existing  users  to  pro-rate  with  the 
new  ones,  as  noted  above  in  regard 
to  gas  companies.  See  Leavitt  v. 
Lassen  Irr.  Co..  157  Cal.  82.  106  Pac. 
404;  Lowe  v.  Yolo  Co..  157  Cal.  503, 
108  Pac.  297,  March  30,  1910  (affirm- 
ing S.  C.,  8  Cal.  App.  167,  96  Pac. 
379),  the  latter  leaving  the  question 
open. 
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The  duty  to  serve  all  the  public  may  be  limited  by  reasonable 
classification ;  especially  such  classification  of  the  public  as  is  made 
necessary  by  natural  conditions  over  which  the  distributor  has  no 
control. 

(3d  ed.) 

§  1282.  With  Adequate  Facilities. — The  company  must  pro- 
vide reasonable  facilities  to  enable  it  to  deliver  supply  to  its 
consumers.1 

The  company  must  put  in  necessary  headgates  on  demand  of 
a  consumer,2  and  provide  all  reasonable  facilities  for  delivering 
water  to  the  consumer,3  and  must  at  its  own  cost  (at  least  in 
cities)  make  all  necessary  connections  with  the  consumers'  prop- 
erty,4 such  as  building  laterals  to  the  line  of  the  consumer's  prem- 
ises (in  a  city).5  The  company  has  the  dutjr  of  keeping  its  main 
canal  in  repair  at  its  own  cost  sufficient  to  deliver  water  to  distant 
consumers.6  It  is  the  duty  of  the  canal  company  to  turn  the  water 
out  at  the  most  convenient  point  to  the  consumer,  and  where  it 
will  cause  the  least  waste  by  seepage  or  evaporation,  provided  the 
consumer  has  means  of  receiving  it  there.7  A  common  statutory 

1  Downey   v.   Twin   Lakes    Co.,   41  *  International   Co.   v.   City  of   El 

Colo.  385,  92  Pac.  946;  Niday  v.  Bar-  Paso,  51  Tex.  Civ.  App.  321,  112  8. 

ker   (1909),   16  Idaho,   73,   101   Pac.  W.  816. 

254;  Sisk  v.  Gravity  Canal  Co.  (Tex.  5  Hatch  v.  Consumers  Co.,  17  Idaho, 

Civ.  App.  1908),  113  S.  W.  195;  In-  204,    104    Pac.    670.     But  see   Mont, 

ternational  Co.   v.   City  of   El  Paso,  Civ.  Code,  sec.  1898. 

51    Tex.    Civ.   App.   321,    112    S.    W.  «  Niday     v.     Barker     (1909),     16 

816;  Gerber  v.  Nampa  Irr.  Dist,  16  Idaho,  73,  101  Pac.  254.     See  Idaho 

Idaho,    1,    100    Pac.    80.     See,    also,  Eev.    Codes,   sees.   3300,   3307;    Laws 

though  not  specifically  in  point,  the  1899,   sec.    16.     But   see    Nampa    Irr. 

following:  Green    v.    Byers     (1909),  Dist.  v.  Gess,  17  Idaho,  552,  106  Pac. 

16  Idaho,  178,  101  Pac.  79;  Lowe  v.  993. 

Yolo  etc.  Co.,  8  Cal.  App.  167,  96  1  Niday  v.  Barker,  (1909),  16 
Pac.  379;  Tarpey  v.  Lynch  (1909),  Idaho,  73,  101  Pac.  254.  In  the  re- 
loo  Cal.  407,  100  Pae.  10;  Crow  v.  port  of  the  United  States  Department 
San  Joaquin  etc.  Co.,  130  Cal.  309,  of  Agriculture,  Office  of  Experiment 
62  Pac.  562,  1058;  Bean  v.  Stoneman,  Stations,  for  1909,  it  is  said  (pp. 
104  Cal.  49,  37  Pac.  777,  38  Pac.  39;  378-379):  "Seepage  losses  have  been 
Hatch  v.  Consumers  Co.,  17  Idaho,  204,  the  cause  of  much  contention  between 
104  Pac.  670.  But  see  Nampa  Irr.  canal-owners  and  the  persons  using 
Dist.  v.  Gess,  17  Idaho,  552,  106  Pac.  water  under  them.  Most  water-right 
993.  contracts  provide  for  the  delivery  of  a 
.2  Downey  v.  Twin  Lakes  Co..  41  certain  quantity  of  water  to  each  user, 
Colo.  385,  92  Pac.  946;  Idaho  Rev.  but  contain  a  "provision  that  in  case 
Codes,  sec.  3286;  Laws  1897,  p.  127,  of  scarcity  whatever  water  the  canal 
sec.  2.  But  see  Mont.  Civ.  Code,  sec.  -supplies  shall  be  pro-rated  among 
lx ''*.  all  the  holders  of  rights.  In  practice 

s  Sisk  v.  Gravity  Canal  Co.   (Tex.  this    places    the    burden    of    seepage 

Civ.  App.  1908),  113  S.  W.  195.  losses  on  the  water  users  rather  than 
Water  Rights — 75 
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provision  is  that  owners  shall  maintain  canals  or  ditches  in  good 
order  by  April  15th  in  each  year,  and  construct  necessary  outlets 
for  delivery  of  the  water.7* 

For  maintenance  of  facilities  the  distributor  may  charge  con- 
sumers in  addition  to  rental  for  the  water.8 


(3d  ed.) 

§  1283.    Equally    and    Without     Discrimination. — "All     are 

equally  entitled  to  share  in  the  use  of  the  water  who  pay,  or  offer 
to  pay,  the  legal  rate,  and  to  abide  by  the  reasonable  rules  and 
regulations  of  the  company."9  Discrimination  in  any  form  is 
hostile  to  the  law  of  public  service  companies.10 

An  attempt  by  the  company  to  bind  its  entire  supply  to  a 
single  consumer,11  or  to  give  one  consumer  exclusive  rights,12  is 
illegal. 

Whether  all  consumers  are  entitled  to  the  same  rate,  quaere.  In 
one  case  it  is  said:  "We  do  not  apprehend  that  rental  charges  for 
the  use  of  water  from  irrigating  canals  is  based  upon  the  actual 
expenses  of  carriage  and  delivery  to  each  individual  consumer. 


on  the  company,  although  the  com- 
pany is  responsible  for  the  care  of 
the  canal.  Such  losses  have  also 
caused  some  contention  between  canal- 
owners  and  the  public  officials  charged 
with  distributing  water  from  streams 
in  States  where  rights  are  limited  to 
a  fixed  quantity  per  acre  served,  as 
in  Wyoming,  Nebraska,  and  Nevada. 
The  companies  contend  that  they 
should  be  allowed  enough  water  to 
deliver  the  legal  quantity  at  the  point 
of  use,  while  the  officials  contend  that 
the  quantity  should  be  measured  at 
the  headgate,  placing  the  burden  of 
preventing  loss  on  the  canal-owners. 
The  latter  system  would  undoubtedly 
have  a  tendency  to  check  losses,  while 
the  other  would  place  a  premium  on 
poor  construction  and  careless  main- 
tenance." 

7a  Colorado,  Rev.  Stats.  1908,  sec. 
3255;  Laws  1887,  p.  305,  sec.  2  (see, 
also,  Rev.  Stats.  1908,  sec.  993.)  Sub- 
stantially copied  in  Idaho  Laws  1899, 
p.  380,  sec.  16;  Rev.  Codes,  sec.  3307. 
See,  also,  Nev.  Stats.  1911,  c.  162;. 
Or.  Stats.  1911,  c.  279,  p.  483,  sec. 
7;  Wash.  Stats.  1911,  c.  117,  sec.  26; 
Kan.  Stats.  1911,  c.  213,  p.  377. 

8  Nampa  Irr.  Dist.  v.  Gess,  17 
Idaho,  552,  106  Pac.  993. 


»  Leavitt  v.  Lassen  Irr.  Co.    (1908"), 
157  Cal.  82,  106  Pac.  404. 

10  Leavitt  v.  Lassen  Irr.  Co.  (1909), 
157   Cal.   82,   106   Pac.   404;    Crow  v. 
San    Joaquin    Co.,    130    Cal.    309,    62 
Pac.    562,    1068;    Lassen    Irr.    Co.   v. 
Long,  157  Cal.  94,  106  Pac.  409 ;  Sam- 
mons   v.    Kearney    Irr.    Co.,    77    Neb. 
580,  110  N.  W.  308,  8  L.  R.  A.,  N. 
S.,  404 ;  Gould  v.  Maricopa  Co.,  8  Ariz. 
429,    76    Pac.    598;     Hatch    v.    Con- 
sumers   Co.    (1909),    17    Idaho,    204, 
104  Pac.  670;  State  ex  rel.  Ferguson 
v.   Bermingham   W.   Co.    (1910),    164 
Ala.    586,    51    South.    354;    Niday   v. 
Barker,    16   Idaho,   1,   101   Pae.   234; 
State   ex  rel.  Latshaw  v.   Board   etc. 
of   Duluth,   105   Minn.   472,   127   API. 
St.  Rep.  581,  117  N.  W.  827;  Lanning 
v.  Osborne,  76  Fed.  319;    San  Diego 
Co.  v.  Sharpe,  97  Fed.  394,  38  C.  C. 
A.    220;    Wash.    Stats.    1911,    c.    117, 
sec.  30  et  seq.     See,  also,  cases  cited 
supra,  in  regard  to  compulsory  service. 

11  Sammons  v.  Kearney  Irr.  Co.,  77 
Neb.  580,  110  N.  W.  308,  8  L.  R.  A., 
N.  S.,  404. 

12  Leavitt  v.  Lassen  Irr.  Co.,  supra; 
Hartford  etc.  Co.  v.  City  of  Houston 
(Tex.  Civ.  App.),  110  S.  W.  973. 
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If  that  were  true,  the  rate  charged  to  the  landowner  at  the  upper 
end  of  the  main  canal  would  be  comparatively  insignificant,  while 
the  rate  charged  to  the  man  who  lives  at  the  extreme  end  of  the 
canal  fifty  or  sixty  miles  from  its  intake  would  be  so  enormous 
and  exorbitant  as  to  prohibit  its  use  and  make  agricultural  pur- 
suits an  impossibility  with  him.  This  is  not  the  theory  on  which 
water  rates  are  established."13 

A  contract  fixing  rates  having  expired,  the  consumer  is  entitled 
under  the  general  law  to  continued  service  at  the  rate  regularly 
charged  others,  though  lower  than  the  contract  rate.14 

(3d  ed.) 

§  1284.  Without  Priorities. — To  the  extent  that  the  arid 
States  consider  the  consumers  appropriators  and  recognize  prior- 
ities among  them,  based  on  time  of  commencement  of  use,  the  rule 
against  discrimination  seems  to  be  modified ; 15  but  in  the  States 
\vhere  the  consumer  is  not  regarded  as  an  appropriator,  the  rule 
against  discrimination  negatives  priorities  among  consumers. 

In  a  late  California  case  it  is  held:  "The  fundamental  and  all- 
important  proposition,  then,  is  this,  that  a  public  service  water 
company  which  is  appropriating  water  under  the  constitution  of 
1879,  for  purposes  of  rental,  distribution  and  sale,  cannot  confer 
upon  a  consumer  any  preferential  right  to  the  use  of  any  part  of 
its  water";16  which  was  followed  by  another  case  saying:  "For 
the  reasons  there  given,  this  defendant  could  not  acquire  any  per- 
manent preferential  right  to  the  use  of  the  water  over  any  other 
in*  mber  of  the  public  entitled  to  draw  his  water  supply  from  the 
same  public  service  corporation.  For  this  reason  alone,  the  judg- 
ment must  be  reversed. ' ' 17 

13  Niday  v.  Barker,  16   Idaho,  73,  15  Infra,  sees.  1338,  1343. 

101   Pac.   254.     See,  also,  Lanning  v.  1°  Leavitt   v.   Lassen   Irr.   Co.,   157 

Osborne,  76  Fed.  319.     But  see  Stan-  Cal.  82,  106  Pae.  404. 

islaus  Co.  v.  San  Joaquin  etc.  Co..  192  i7  Lassen  Irr.  Co.  v.  Long,  157  Cal. 

U.  S.  201,  24  Sup.  Ct.  Rep.  241,  48  94,  106  Pac.  409.     See,  also.  Souther 

L.  Ed.  406.     And  Boise  City  etc.  Co.  v.  San  Diego  etc.  Co.,  112  Fed.  228; 

v.  Turner  (Idaho),  176  Fed.  373.  Souther   v.    San   Diego    etc.    Co.,    l_'t 

H  San  Diego  Co.  v.  Sharp,  97  Fed.  Fed.   347,   57   C.   C.    A.   561;    Rickey 

394,  38  C.  C.  A.  220.     But  see  a  case  v.   East  Redlands  Co.,   141   Cal.   221, 

lioliling  that  BO  long  as  rates  charged  74  Pac.  754;   Lowe  v.  Yolo  etc.  Co., 

other    consumers    remain    reasonable,  8   Cal.   App.    204,   96   Pac.   379,    157 

the  company  may  grant  concessions  to  Cal.  503,  108  Pac.  297 ;  Clague  v.  Tri- 

favored  consumers  in  absence  of  evi-  State  Co.,  84  Neb.  499,  133  Am.  St. 

dence    of    bad    faith.     State    ex    rel.  Rop.   637,  121   N.  W.  570;   Farmers' 

Ferguson     v.     Bermingham     W.     Co.  etc.  Co.  v.  Brumbaugh,  81  Neb.  641, 

(1910),  164  Ala.  586,  51  South.  354.  116  X.  W.  514. 
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In  times  of  deficiency,  the  consumers  must  pro-rate-,  for  to  pre- 
fer one  over  the  other  and  give  him  priority  in  service  would  be 
discrimination  against  the  others.18 

This  refers  to  pro-rating  shortage ;  whether  the  company  can  en- 
force pro-rating  among  existing  consumers  in  order  to  admit  tak- 
ing new  consumers  beyond  the  capacity  of  its  plant  to  supply  all 
fully,  is  another  question.  It  is  usually  held  that  such  cannot  be 
done;  that  the  company  cannot  lawfully  undertake  to  supply  con- 
sumers beyond  its  capacity  to  supply  all  fully.19 

(3d  ed.) 

§  1285.  Same. — From  the  rule  that  the  company  must  not  un- 
dertake to  extend  its  service  beyond  the  limit  placed  by  nature 
upon  its  facilities,  together  with  the  rule  that  it  must  serve  the 
public  equally  and  without  discrimination,  the  following  is  sug- 
gested as  a  summary  of  principles : 

(a)  The  company  must  receive  consumers  indiscriminately  until 
its  ordinary  supply  is  in  full  use. 

(b)  Consumers  of  the  ordinary  supply  (or  primary  consumers) 
are  equal  in  right,  regardless  of  time  of  beginning  use.     They 
are  entitled  to  a  continuance  of  full  supply  so  long  as  normal  con- 
ditions remain,  while  they  must  pro-rate  any  deficiency  in  times 
of  natural  scarcity  of  supply. 

(c)  When  the  ordinary  supply  is  fully  devoted  to  such  con- 
sumers, additional  (or  secondary)   consumers  cannot  be  admitted 
thereto,  the  facilities  having  been  exhausted;   but  may  demand 
(and  must  be  given)   any  surplus  that  may  exist  under  extraor- 
dinary conditions  or  times. 

(d)  New   (or  secondary)    consumers  can  be  admitted  into  the 
ordinary  supply  only  as  there  is  a  vacancy,  but  when  so  admitted, 
are  equal  in  right  with  other  (or  primary)  consumers  of  the  ordi- 
nary supply,  without  regard  to  priorities  or  relative  time  of  begin- 
ning use. 

In  short,  the  distributor  of  water  to  public  use  must  use  reason- 
able efforts  to  provide  facilities  for  reasonable  demands,  and  at 
the  same  time  may  not  (and  must  not)  undertake  to  supply  de- 
mands beyond  the  natural  limit  of  those  facilities. 

The  law  upon  this  matter  is  just  being  worked  out,  however,  and 
is  not  yet  settled. 

18  See  cases  just  cited.     See  especially  Leavitt  v.  Lassen  Irr.  Co.  157  CaL  82, 
106  Pac.  404. 

19  Supra,  sec.  1281. 
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§  1286.  Without  Unreasonable  Conditions. — The  company 
may  require  payment  in  advance,  and  may  make  such  other  condi- 
tions and  regulations  as  are  reasonable.  Some  of  the  conditions 
on  which  it  may  insist  are  stated  in  the  following:  "As  we  under- 
stand the  duties  imposed  on  corporations  which  have  appropriated 
water  for  sale  or  irrigating  purposes,  before  they  can  be  compelled 
to  perform  that  duty,  there  must  exist  the  following  conditions; 
the  same  appearing  in  the  complaint  or  petition  for  a  writ:  (1) 
The  land  for  which  water  is  sought  to  irrigate  must  be  within  the 
flow  of  said  water  ditch;  (2)  a  showing  that  such  corporation 
has  the  water  in  quantity  required  to  supply  the  one  demanding 
and  all  the  others  entitled;  (3)  that  notice  be  given  the  irrigating 
company  of  the  amount  of  water  required;  and  (4)  payment  of 
the  rates  or  tender  thereof  when  due  and  an  allegation  of  willing- 
ness to  pay  when  due."20 

Speaking  generally,  reasonable  rules  and  regulations  are  within 
the  proper  sphere  of  the  company's  right  to  make.21 

The  company  may  require  payment  in  advance,  but  failing  to 
do  so,  its  remedy  is  by  suit  to  recover  the  same,  and  not  by  shut- 
ting off  the  water.22 

How  far  it  may  prescribe  the  mode  of  use  by  the  consumer  is 
likely  to  be  a  difficult  question.  It  has  arisen  in  Idaho  in  connec- 

20  Cozzens  v.  North  Fork  Ditch  Co.,          "6.  Water  turned  on  to  any  user  will 
2  Cal.  App.  404,  84  Pac.  342.  be  charged  for  until  notice  is  given 

21  As  an  example,  the  following  are       by  said  user  to  turn  off  same. 

the  regulations  of  the  Yolo   Consoli-  "7.  Side  or  association  ditches  will 

dated   Water  Company   in   California  appoint  some  member  of  their  ditch 

as   given    in   Bulletin    207,    Office    of  company    to    look    after    and    handle 

Experiment    Stations,    United    States  water,  and  keep  time  for  same. 

Department  of  Agriculture:  "8.  Parties  ordering  water  will  be 

"1.  All   users   of   water    will   leave  charged  for  the  same." 

orders  for  same  at  the  offices  of  the  -2  Shelby  v.   Farmers'  etc.  Co.,   10 

company.  Idaho,  723,  80  Pac.  222;   Kimball  v. 

"2.  No  water  will  be  furnished  to  Northern  etc.   Irr.  Co.,  42  Colo.  412, 

any  land  where  the  bill  for  water  for  94  Pac.  333;  Sheward  v.  Citizens'  etc. 

the  preceding  year  has  not  been  paid.  Co.,  90  Cal.  635,  27  Pac.  439;   Crow 

"3.  All   users   of  water   on   branch  v.  San  Joaquin  Co.,  130  Cal.  309,  62 

ditches  will  be  charged  for  same  from  Pac.  562,  1058;  Leavitt  v.  Lassen  Irr. 

the  time  it  is  turned  in  at  the  main  Co.,  157  Cal.  82,  106  Pac.  404;  Hatch 

ditch  until  turned  off.  v.  Consumers'  Co.,  17  Idaho,  204,  104 

"4.  Water  used  on  side  ditches  will  Pac.  670.     Compare  Bardsly  v.  Boise 

be  distributed  in  rotation,  and  all  per-  Co.,     8    Idaho,    155,    67    Pac.    428 ; 

sons  using  water  will  be  required  to  Merrimac    Bank    v.    City    of    Lowell, 

take  same  while  it  is  in  that  ditch  or  152  Mass.  556,  26  N.  E*  97,  10  L.  R. 

wait   until   it   is   turned   in  for   next  A.  122.     Supra,  sec.  1280,  compulsory 

general  irrigation.  service.     After    default    by    the    con- 

"5.  Interest  will  be  charged  on  all  sumer,  delivery  by  company  of  more 

bills  cot  paid  within  thirty  days.  water   and   accepting  rental  therefor 
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tion  with  attempts  by  the  company  to  prohibit  the  practice,  now 
becoming  of  importance,  called  "rotation,"  whereby  a  number  of 
consumers  pool  their  individual  rights  and  use  the  whole  flow  for 
short  periods  of  time,  substituting  a  periodical  use  of  the  whole 
for  a  continuous  use  of  part.  In  a  recent  case  it  was  held  that  cus- 
tomers of  an  irrigation  company  may  agree  among  themselves  to 
use  the  water  as  they  see  fit,  which  may  be  by  rotation,  so  long  as 
they  ask  only  a  continuous  flow  from  the  company.  Having  en- 
tered into  an  agreement  among  themselves  they  may  join  as  plain- 
tiffs in  mandamus  to  compel  the  company  to  deliver  the  water, 
though  the  company  objected  to  the  rotation  among  themselves.23 

Quaere,  whether  the  company  can,  by  regulation  or  contract, 
prevent  the  consumer  from  changing  his  place  of  use,  restricting 
it  to  a  specific  tract  of  land,  or  prevent  him  from  reselling  the 
water  when  he  is  through  with  it,  or  is  not  using  it.24 

A  California  statute  says  the  company  shall  have  no  control  over 
the  water  after  its  delivery  to  the  purchaser.25 

Unreasonable  regulations,  or  those  which  contravene  the  duties 
imposed  by  law  of  reasonable  service  upon  tender  of  a  reasonable 
rate,  are  beyond  the  company's  power  to  bind  the  consumer.  "He 
cannot  be  required,  as  a  condition  precedent  to  the  exercise  of 
this  right,  to  acknowledge  the  equity  of  all  the  rules  adopted  by 
the  ditch  owner;  to  say  that  he  could,  would  be.  in  a  measure,  to 
place  him  at  the  mercy  of  such  proprietor,  for  he  could  thus  be 
coerced  into  compliance  with  the  most  oppressive  and  unjust  reg- 
ulation."1 

The  test  is  undoubtedly  a  question  of  fact  in  each  case  whether 
the  company's  contract  or  regulation  concerning  the  mode  of  use  is 
unreasonable. 

waives  forfeiture.     Kimball  v.  North-  9  Idaho,  589,  76  Pac.  331,  65  L.  R.  A. 

era  etc.  Co.,  42  Colo.  412,  94  Pac.  333.  407,  seeming  to  deny  the  validity  of 

And  a  waiver  once  suffered  cannot  be  such    restriction.     But,    as    elsewhere 

recalled.     (76 id.)     But    if    the    con-  pointed  out,  the  trend  of  the  law  in 

sumer   is  wasting  the   water  without  general  terms  is  to-day  against  such 

paying,   his   supply  may  be  shut   off.  changes.     Supra,   sees.   282,   506,   509. 

Matthews  Co.  v.  City  of  Buffalo,  126  See  Mont.  Civ.  Code,  sec.  1900. 
N.  Y.  Supp.  596.  25  Stats.  1880,  p.  16,  sec.  5. 

23  Helprey   v.    Perrault,    12    Idaho,          l  Golden    Canal    Co.    v.    Bright,    8 
451,  86  Pac.  417.  Colo.     149,    6    Pac.     142.     See    Nev. 

24  See   Calkins   v.   Sorosis   etc.   Co.,  Stats.    1911,  c.  162;   Or.  Stats.   1911, 
150  Cal.   426,   88  Pac.   1094;    Stanis-  c.  483,  sec.  43;  Wash.  Stats.  1911,  c. 
laus  W.  Co.  v.  Bachman,  152  Cal.  716,  117,  sec.  26. 

93  Pac.  858;  Hard  v.  Boise  etc.  Co., 
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§  1287.  Upon  Tender  of  a  Reasonable  Rate. — The  establish- 
ment of  rates  by  corporations  or  persons  in  public  service  of  this 
kind  rests  with  such  body  as  the  constitution  or  statutes  of  the 
State  provide,  but  in  the  absence  of  such  provision,  or  of  any  ac- 
tion under  it.  the  courts  will  act  by  mandamus,  injunction  or  other 
process  (where  charges  are  unreasonable  or  excessive)  to  enforce 
a  reasonable  service  upon  tender  of  a  reasonable  rate.2 

A  court  cannot  itself  fix  a  rate,3  but  it  may  enjoin  collection  of 
unreasonable  rates,  or  the  consumer  may  (it  would  seem  upon 
principle)  tender  a  rate  and  mandamus  will  issue  if  a  jury  (or 
court)  considers  the  tender  a  reasonable  one  (a  question  of  fact). 
It  is  true  that  a  California  statute  declares  that,  in  the  absence 
of  public  rate-fixing,  the  company  may  fix  its  own  rates,4  and  also 
that  rates  may  be  fixed  by  contract ; 5  but  it  has  been  held  that 
what  the  company  is  entitled  to  in  the  absence  of  public  rates  is 
"the  reasonable  value  of  the  services  rendered,"  and  that  an  im- 
proper contract  will  be  disregarded ; 6  and  the  statutes,  so  far  as 
they  go  further  in  favor  of  the  company,  are  probably  unconsti- 
tutional.7 This  is  further  considered  in  a  following  chapter.8 

The  definition  of  what  is  a  reasonable  rate  is  involved  in  the 
chapter  devoted  to  statutory  rate  regulation.9 

(3d  ed.) 

§  1288.     Irrigation    Rates. — Irrigation    charges    vary    greatly 

throughout  the  country.     Some  causes  of  variation  are:    Locality 
(whether  in  an  arid  or  only  semi-arid    region)  ;    water    supply 

2  Wheeler  v.  Northern  Irr.  Co.,  10  Pac.  365    (saying,  "all,  however,  that 
Colo.  582,  3  Am.  St.  Rep.  603,  17  Pac.  a   court  of  equity  can  decree  is  that 
487;  San  Diego  etc.  Co.  v.  San  Diego,  the  established  rates  are  unreasonable 
118  Cal.  556,  62  Am.  St.  Rep.  261,  50  and  restrain   their  collection").     But 
Pac.  633,  38  L.  R.  A.  460;   Same  v.  see  Salt    River    Co.    v.    Nelssen.   10 
Jaspar,  110  Fed.  702;  Osborne  v.  San  Ariz.  9,  85  Pac.  117,  12  L.  R.  A.,  N.  S., 
Diego  etc.  Co.,  178  U.  S.  22,  20  Sup.  711,  16  Ann.  Cas.  796,  court  seeming 
<'t.  Rep.  860,  44  L.  Ed.  961;  Wilson  to  fix  a  rate. 

v.  Perrault,  6  Idaho,  178,  54  Pac.  617 ;  4  Stats.  1885,  p.  95,  sec.  5,  as  amd. 

Salt  River  Co.  v.  Nelssen,  10  Ariz.  9,  in  1901. 

85  Pac.  117,  12  L.  R.  A.,  N.  S.,  711,  0  Stats.   1901,  p.   331. 

16  Ann.  Cas.  796;  Hoover  v.  Deffen-  6  Lassen  Irr.  Co.  v.  Long,  157  Cal. 

baugh,  83  Neb.  476,  119  N.  W.  1130.  94,  106  Pac.  409. 

See  Or.  Stats.  911,  c.  279,  p.  483,  sec.  7  Leavitt    v.    Lassen    Irr.    Co.,    157 

7;   Wash.  Stats.  1911,  c.  117,  sec.  26.  Cal.  82,  106  Pac.  404. 

3  Lanning  v.  Osborne,  76  Fed.  319;  8  With  regard  to  the  right  of  the 
City  of  Pocatello  v.  Murray  (Idaho),  company  to   demand  payment  in  ad- 
173  Fed.  382;  San  Joaquin  etc.  Co.  v.  vance,  see  supra,  sees.  1280.  1286. 
County  of  Stanislaus,  155  CaL  21,  99  »  Infra,  c.  55. 
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(whether  plentiful  and  accessible,  or  scarce,  requiring  an  expensive 
system)  ;  whether  water  is  sold  alone  or  land  and  water  together; 
whether  basis  of  charge  is  area  served  or  quantity  of  water  deliv- 
ered ;  whether  installments  are  annual  or  otherwise ;  whether  main- 
tenance and  operation  charge  is  based  upon  area,  shares  of  stock, 
or  quantity  of  water;  wrhether  maintenance  charge  is  fixed  or  vari- 
able; and  many  other  things.  Consequently  rates  in  one  locality 
do  not  indicate  what  would  or  would  not  be  reasonable  in  an- 
other. 

The  usual  method  of  creating  new  irrigation  systems  to-day 
is  for  the  irrigation  company  to  sell  the  land  with  a  right  to  water 
supply  attached,  making  a  lump  charge  for  the  two,  payable  in 
ten  annual  installments.  From  lists  below,  it  appears  that  a 
rough  average  of  eighteen  United  States  reclamation  projects 
would  give  a  charge  of  forty  dollars  per  acre,  together  with  one 
dollar  per  acre  annually  for  maintenance  and  operation.10  Six 
Wyoming  Carey  Act  projects  would  average  about  thirty-one  dol- 
lars and  fifty  cents  per  acre,  and  forty-six  Idaho  Carey  Act 
projects  about  forty-two  dollars  per  acre.11  In  some  parts  of  Ore- 
gon land  prices  run  from  twenty-five  dollars  to  one  hundred  dol- 
lars per  acre  and  up,  water-rights  for  the  same  being  valued  at 
fifty  dollars  to  one  hundred  and  fifty  dollars  per  acre  additional. 
As  already  said,  however,  there  is  not  and  cannot  be  uniformity 
in  these  matters,  any  more  than  one  could  give  any  average  value 
for  city  lots  in  the  various  cities  of  the  country. 

In  mutual  (or  co-operative)  companies,12  stock  ownership  entitles 
the  consumer  to  a  proportionate  share  of  the  supply-run;  that  is, 
his  right  is  governed  by  quantity  of  water,  not  by  acreage  of  land. 
In  other  kinds  of  organization  some  fix  charges  upon  the  amount 
of  water  used,  while  others  fix  them  upon  acreage  irrigated.  Fix- 
ing charge  by  acreage  has  the  disadvantage  of  requiring  the  care- 
ful irrigator  (using  water  economically)  to  pay  as  much  per  acre 
as  his  wasteful  neighbor,  and  removes  the  incentive  to  be  econom- 
ical ;  while  charging  by  quantity  induces  economy  and  also  benefits 
the  land  by  preventing  over-irrigation;  further,  by  the  econom- 
ical use,  supplying  a  greater  number.13  In  Idaho  it  is  pro- 

10  Infra,  sec.  1399.  which,   however,   must   be   used   on   a 

11  Infra,  see.  1384.  definite    area,     and     subject    to     the 

12  Infra,   sec.    1266.  further  limitation  that  whenever  there 

13  "The  prevailing  type  of  contract  is   not   water  enough   to    give  to   all 
is   one  in   which   the  company  agrees  their     full     contract     quantities     the 
to  furnish  a  fixed  quantity  of  water,  available  water  shall  be  pro-rated.    In 
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vided  by  statute  that  rates  must  be  based  upon  quantity  of  water 
delivered,  and  not  upon  acreage  irrigated.14 

Annual  cost  of  water  delivery  per  acre  on  four  typical  canals 
(from  four  different  States),  figuring  delivery  to  lateral  only, 
averaged  seven  and  one-half  cents;  annual  cost  of  delivery  per 
acre  on  thirteen  typical  canals  (from  five  different  States  and 
Territories),  including  delivery  to  individuals,  averaged  forty-one 
and  one-half  cents.15  Sometimes  separate  organizations  are  ef- 
fected to  control  laterals  after  the  water  is  received  from  the  main 
canal. 

Charge  for  maintenance  is  usually  somewhere  around  one  dollar 
per  acre  per  year. 

In  addition  to  the  land  and  water  charges,  it  is  usually  said  that 
the  settler  should  have  fifteen  hundred  dollars  to  three  thousand 
dollars  to  build  a  house,  clear  the  land,  and  maintain  himself 
until  the  first  crop  can  be  actually  produced  and  marketed. 

(3d  ed.) 

§  1289.     Same. — Mr.  Frank  Adams,  Irrigation    Manager    for 

California  of  the  United  States  Department  of  Agriculture,  says 
in  a  letter: 

"A  not  uncommon  price  for  a  water-right  in  the  citrus  sections 
of  the  South  is  two  hundred  dollars  per  acre,  although  for  much 
of  the  land  water  is  available  at  a  much  lower  price.  A  very 
large  part  of  the  water  used  in  irrigation  in  the  citrus  orchards 
in  Southern  Califoraia  is  derived  from  private  pumping  plants. 

"Very  few  irrigation  companies  in  California  now  sell  water- 
rights  except  as  they  are  included  with  land.  Where  such  rights 
are  still  sold  their  average  cost  in  the  central  valley  is  from  five 
dollars  to  ten  dollars  per  acre. 

"At  one  time  it  was  customary  for  companies  selling  water  for 
irrigation  to  make  a  flat  charge  per  acre  irrigated,  although  the 
modern  tendency  and  the  best  practice  is  to  charge  for  the  actual 

effect,  these  contracts  provide  that  the  accurate     measurements    were    made, 

farmer  shall  take  what  water  he  can  the  saving  was  more  than  twenty-five 

get,  for  which  he  shall  pay  a  flat  rate  per  cent."     Report  of  U.  S.  Dept.  of 

per  acre,   regardless  of  the   quantity  Agriculture  for  1909,  on  the  Duty  of 

received A  few  companies  de-  Water. 

liver  water  on  a  quantity  rate,  with          l*  Rev.     Codes,    sec.    3290;     Laws 

a  fixed  minimum  charge,  and  it  has  1899,  p.  380,  sec.  20. 

been    found    that    farmers    securing          *&  Bulletin  229,  Office  of  Exp.  Sta.. 

water  under  such  contracts  use  much  p.  96,  United  State*  Department  of 

less  water  than   those   paying  a   flat  Agriculture. 

acreage  rate — in  two  instances,  where 
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amount  of  water  used.  An  average  of  the  flat  acre  charge  made 
by  eleven  companies  now  operating  in  San  Joaquin  and  Sacra- 
mento valleys  is  one  dollar  and  twenty-five  cents  per  acre  per  year 
under  gravity  systems.  The  lowest  charge  in  this  average  is  sixty- 
two  and  one-half  cents  per  acre,10  and  the  highest  two  dollars  and 
twenty-five  cents  per  acre.  Where  a  charge  is  made  for  the  actual 
amount  of  water  used  the  basis  of  charge  is  usually  an  acre-foot, 
a  cubic  foot  per  second  running  twenty-four  hours,  or  a  miner's 
inch  running  twenty-four  hours.  The  lowest  charge  per  acre-foot, 
of  which  we  have  record,  is  thirty-seven  and  one-half  cents,  and 
the  highest,  which  is  under  an  all-pumping  system,  is  one  dollar 
and  a  half.  In  the  orchard  sections  of  the  Sierra  foothills  this 
sometimes  reaches  as  high  as  six  dollars.  The  lowest  charge  of 
which  we  have  record  where  the  unit  is  the  cubic  foot  per  second 
per  twenty-four  hours  is  seventy-five  cents.  The  charge  per  twenty- 
four  hour  inch  varies  from  three  cents  to  fifty  cents,  depending 
upon  the  system  and  the  season  of  the  year,  water  often  costing 
more  in  summer  than  in  the  spring  and  fall,  and  sometimes  more 
during  the  daytime  than  during  the  night-time.  Speaking  gen- 
erally, I  should  say  that  the  charge  per  twenty-four  hour  inch  sel- 
dom exceeds  twenty-five  cents,  although  such  a  charge  is  not  un- 
common. In  connection  with  these  charges  it  might  be  said  that 
a  cubic  foot  per  second  running  twenty-four  hours  is  the  equiva- 
lent of  two  acre-feet,  and  that  the  usual  California  miner's  inch 
is  one-fiftieth  of  a  cubic  foot  per  second,  although  the  statute  inch 
in  California  is  one-fortieth  of  one  cubic  foot  per  second." 

(3d  ed.) 

§  1290.  Miscellaneous  Duties. — The  foregoing  are  the  chief 
duties  imposed  by  law  upon  those  serving  the  public  with  water 
supply.  But  they  are  not  the  only  duties,  for  the  fundamental 
thing  at  which  the  law  aims  is  reasonable  service,  and  no  partic- 
ulars can  be  exhaustive. 

Additional  statutory  duties,  also,  are  sometimes  (and  hereafter 
will  probably  be  more  frequently)  imposed.  Thus,  in  Idaho,  com- 
panies distributing  water  must  get  a  permit  from  the  State  En- 
gineer so  to  do,17  and  must  make  an  annual  report  to  the  State.18 
By  a  Colorado  statute,  copied  in  several  other  States,  the  duty  is 

i«  Fixed    by    the    board    of    super-          vt  Laws  1909,  c.  276,  p.  335. 
visors  of  the  county. — S.  C.  W.  M  Idaho   Rev.   Codes,   sec.    2844. 
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imposed  upon  consumers  not  to  receive  (under  penalty)  from  the 
distributor  more  water  than  he  is  entitled  to.19 

19  Colo.   Laws   1887,  p.   312;    Rev.      example,     in     Cobbey's     Ann.     Neb. 
Stats.    1908,    sec.    3260;    copied    for      Stats.,  sees.  6808,  6809. 

§§  1291-1297.     (Blank  numbers.) 
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CHAPTER  55. 
PUBLIC  REGULATION. 

5  1298.  Public  boards  or  commissions. 

§  1299.  Basis  of  the  power  to  fix  rates. 

§  1300.  The  statutes. 

§  1301.  Proceedings  before  the  board. 

§  1302.  Rates  presumed  valid  when  fixed  by  the  board. 

§  1303.  Jurisdiction  of  equity  against  improper  action  by  the  board. 

§  1303a.  Same. 

§  1304.  What  is  a  fair  return? 

§  1305.  What  is  the  value  of  the  property! 

§§  1306-1314.     (Blank  numbers.) 

(3d  ed.) 

§  1298.  Public  Boards  or  Commissions. — The  duties  of  public 
service  thus  laid  down  by  the  law  are  expressed  mostly  in  general 
terms,  as  is  shown  by  the  frequent  use  of  the  word  "reasonable" 
throughout.  To  carry  them  into  more  specific  form  and  apply 
them  to  individual  cases,  public  boards  are  frequently  given  power 
to  see  to  their  execution:  chiefly  to  fix  rates,  but  with  power  to 
secure  reasonableness  of  regulations,  adequate  facilities,  safe  struc- 
tures, etc.  In  the  West,  administrative  officers  to  control  diver- 
sion of  waters  from  streams  between  companies  have  already  been 
considered  in  Part  VI  above,  but  as  a  rule  they  have  no  control 
after  the  water  leaves  the  stream;  and  the  matter  now  in  hand 
is  the  new  "public  service"  system  to  control  the  distribution  be- 
tween each  company  and  its  consumers  after  the  diversion  from 
the  stream  has  been  made. 

The  very  recent  plan  (original,  I  believe,  with  Governor  Hughes 
of  New  York)  consists  in  creation  of  a  "State  Public  Service  Com- 
mission" empowered  to  supervise  all  public  services  in  the  State, 
including  railways,  telegraph,  telephone,  water  companies,  gas  com- 
panies, and  so  on.  In  1911,  California,  Kansas,  Nebraska,  Nevada, 
Oregon  and  "Washington  adopted  measures  for  the  creation  of 
such  commissions,  or  else  extended  to  the  State  Railway  Commission 
similar  powers  over  water  companies.1 

l  California. — Stats.  1911,  c.  60,  pro-  Constitution,  article  12,  section  23, 
poses  (to  be  voted  upon  at  the  next  giving  to  the  Railroad  Commission 
election)  an  amendment  to  the  State  power  over  public  utilities,  including 
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Heretofore,  the  fixing  of  rates  has  been  the  chief  activity  upon 
these  lines;  and  it  is  with  that  subject  that  the  following  chapter 
deals. 

It  should  be  said  that  the  following  chapter  is  built  about  some 
of  the  late  cases,  taking  them  as  a  nucleus  to  which  other  author- 
ities are  added,  without  assuming  to  give  a  complete  investigation. 

(3d  ed.) 

§  1299.    Basis  of  the  Power  to  Fix  Rates. — Since  it  is  the  duty 

of  the  distributor  to  furnish  water  upon  tender  of  a  reasonable 
rate,  public  commissions  or  boards  are  frequently,  by  statute, 
given  power  to  specify  the  maximum  beyond  which  rates  would  be 
unreasonable. 

Statutes  of  a  State  to  that  end  are  constitutional.1*  They  rest 
upon  the  police  power  of  the  State,2  under  the  principle  of  Munn 
v.  Illinois,3  that  where  one  devotes  his  property  to  a  public  use, 
"he  in  effect  grants  to  the  public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the  common  good,  to  the 
extent  of  the  interest  he  has  thus  created,  ....  so  long  as  he 

maintains    the    use "When  private  property  is  devoted  to 

public  use,  it  is  subject  to  public  regulation."  Although  the  pres- 
ent tendency  is  to  carry  public  regulation  to  where  public  officers 
would  be  substituted  in  effect  for  the  company's  board  of  directors, 
yet  in  theory  the  public  control  extends  properly  only  to  the  cor- 
rection of  abuses,  and  not  to  matters  of  business  operation;  to  in- 

water  companies.  The  power  is  to  be  San  Francisco  v.  Spring  Val.  W.  Co., 
absolute,  "unlimited  by  any  provision  48  Cal.  493;  Spring  Valley  W.  W.  v. 
of  this  constitution,"  although,  of  San  Francisco,  61  Cal.  3;  Spring  Val- 
course,  that  would  not  remove  the  ley  Waterworks  v.  City  of  San  Fran- 
Federal  constitution.  See  supra,  sees.  Cisco,  82  Cal.  286, 16  Am.  St.  Rep.  116, 
422,  1198,  regarding  other  newly  22  Pac.  910,  1046,  6  L.  R.  A.  756;  San 
greated  California  boards.  Diego  W.  Co.  v.  City  of  San  Diego, 
Kansas.— Stats.  1911,  c.  238,  p.  417.  118  Cal.  556,  62  Am.  St.  Rep.  261,  50 

Nebraska.— Stats.     1911,     c.    ,  Pac.  633,  38  L.  R.  A.  460;  Santa  Ana 

Sen.  Bill  328,  gives  the  State  Railway  Water    Co.    v.    Town    of    San    Buena 
Board    power    to    regulate    rates    of  Ventura,  65  Fed.  323;  Boise  etc.  Co. 
water-supply  companies.  v.  Boise  City  (Idaho),  123  Fed.  232, 
Nevada.— Stats.  1911,  c.  162.  59  C.  C.  A.   236;    City  of  Denver  v. 
Oregon. — Stats.  1911,  c.  279,  p.  483.  Denver  etc.  Co.,  41  Colo.  77,  91  Pac. 
Washington.— Stats.  1911,  c.  117.  918;  Spring  Valley  Co.  v.  San  Fran- 
la  Spring  Valley  W.  W.  v.  Schot-  cisco,    165    Fed.    676;     Knoxville    v. 
ler,  10  U.  S.  347,  4  Sup.  Ct.  Rep.  48,  Knoxville   W.    Co.,    212    U.    S.    1,   29 
28  L.  Ed.  173,  Field,  J.,  dissenting,  Sup.  Ct.  Rep.  148,  53  L.  Ed.  371. 
on  the  ground  that  the  beneficiary  of  2  Spring  Valley   Co.  v.  San   Fran- 
a   use    (the  public)    cannot   itself  fix  Cisco,  165  Fed.  676. 
the  charge  it  will  pay;   but  the  con-  »  94  U.  S.  113,  126,  24  L.  EcL  77. 
trary  is  now  well  settled.    County  of 
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terfere  in  cases  of  oppression,  and  not  to  take  over  the  ordinary 
running  of  the  property. 

(3d  ed.) 

§  1300.  The  Statutes.— In  California  the  constitution,  article 
14,  section  1,  now  provides  that  rates  in  cities  and  towns  may  be 
fixed  by  the  board  of  supervisors  or  town  council  or  other  governing 
body,  and  shall  continue  in  force  for  one  year  and  no  longer.  Out- 
side of  cities  and  towns,  the  constitution  leaves  the  manner  of  fix- 
ing rates  to  subsequent  legislation ;  pursuant  to  which  statutes  have 
been  passed  giving  boards  of  supervisors  power  to  fix  rates.4  Out- 
side of  cities  and  towns,  the  corporation  must  furnish  water  at 
such  rates  as  may  be  established  in  pursuance  of  law.5  For  irriga- 
tion the  board  of  supervisors  are  required  to  fix  the  maximum  rates 
at  which  water  shall  be  supplied,6  and  so  of  other  uses  generally, 
outside  of  cities  and  towns,7  which  rates  shall  be  binding  and  con- 
clusive until  changed  by  the  board,  which  change  shall  not  be 
made  within  one  year.8  Collection  of  rates  in  excess  of  those  so 
fixed  shall,  both  outside  of  cities 9  and  within  cities,10  cause  for- 
feiture of  franchise  and  waterworks,  and  generally,  as  to  uses 
outside  cities  and  towns,  the  consumer  may  recover  as  damages 
the  whole  rate  so  collected,  together  with  actual  damages  sustained, 
and  costs  of  suit.11 

In  Colorado,  the  constitution  provides:  "The  General  Assembly 
shall  provide  by  law  that  the  board  of  county  commissioners,  in 
their  respective  counties,  shall  have  power,  when  application  is 
made  to  them  by  either  party  interested,  to  establish  reasonable 
maximum  rates  to  be  charged  for  the  use  of  water,  whether  fur- 
nished by  individuals  or  corporations";12  and  pursuant  thereto 
the  county  commissioners  are  empowered  to  fix  rates,  under  a  pro- 
cedure prescribed  by  the  legislature.13  In  Idaho,  the  constitution 
provides:  "The  legislature  shall  provide  by  law  the  manner  in 
which  reasonable  maximum  rates  may  be  established  to  be  charged 
for  the  use  of  water  sold,  rented,  or  distributed  for  any  useful 

4  Stats.    1880.   p.    16;    Stats.    1885,          8  Ibid. 

p.  95;  1897,  p.  49;  1901,  p.  80;  1901,  »  Stats.  1880,  p.  16,  sec.  2. 

p.  331.     The  California  constitutional  ™  Const.,  art.  14,  sees.  1,  2. 

and  statutory   provisions  are   printed  ll  Stats.  1885,  p.  95,  sec.  10. 

in  full  in  section  1432,  infra.  12  Art.    16,   sec.   8. 

5  Civ.  Code,  sec.  552.  ™  Rev.    Stats.    1908,    sec.    3262    et 

6  Stats.  1880,  p.  16.  seq. 

7  Stats.  1885,  p.  95. 
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or  beneficial  purpose";14  and  pursuant  thereto  the  county  com- 
missioners are  empowered  to  fix  rates,  under  a  procedure  prescribed 
by  the  legislature.15  Similar  provisions  exist  in  other  States,  and, 
lately,  Public  Service  Commissions  are  being  established  to  take 
over  these  matters,  as  above  noted.16 

The  acts  of  Congress  concerning  reservoir  sites  have  usually  ex- 
pressly recognized  this  power  of  the  State  to  fix  rates.17  For  ex- 
ample, in  one  act  it  is  provided:  "That  the  charges  for  water 
coming  in  whole  or  part  from  reservoir  sites  used  or  occupied  un- 
der the  provisions  of  this  act  shall  always  be  subject  to  the  control 
and  regulation  of  the  respective  States  and  Territories  in  which 
such  reservoirs  are  in  whole  or  part  situate. ' ' 18 

Where  the  constitution  prescribes  that  local  boards  shall  fix 
rates,  the  legislature  cannot  itself  fix  a  rate,19  and  a  city  cannot 
authorize  a  water  company  to  fix  its  own  rates.20 

(3d  ed.) 

§  1301.    Proceedings   Before   the   Board. — The   county  board 

usually  does  not  fix  the  exact  rate  to  be  charged,  or  specify  the 
time  or  conditions  of  payment,  but  only  the  maximum  beyond  which 
the  company  cannot  go,21  which  statutory  maximum  may  be 
changed  by  the  legislature.22  If  one  in  public  service  grants 
"free"  water-rights  to  some  consumers,  the  existence  of  such 
"free"  rights  cannot  be  used  by  the  company  as  an  argument  in 
fixing  rates  upon  paying  consumers.23 

A  company  will  not  be  heard  to  complain  of  too  low  a  rate  un- 
til it  has  exhausted  its  remedies  before  the  board  of  supervisors 
itself.238  Under  the  California  statute  it  must  show  (semble)  that 
it  appeared  before  the  board  and  presented  its  case  at  the  time 
rates  were  fixed,  and  also, 'if  it  delays  suit  for  a  year  after  the 

n  Art.  15,  sec.  6.  20  Brummitt  v.  Ogden  etc.  Co.,  S3 

is  Rev.    Codes,    sec.    3294    et    seq.  Utah,  289,  93  Pac.  828. 
The  constitutional  provision  has  been          21  Wheeler  v.  >,orthern  Irr.  Co.,  1( 

held  to   prevent  the  legislature   from  Col°-  593>  3  Am-  St-  KeP-  603»  17  Pac- 

itself  fixing  a   rate.     Wilson  v.   Per-  *87. 

rault.    6    Idaho,    178,    54    Pac.    617.  Stanislaus  County  v.  San  .Toaquin, 

••rning  rates  in  cities  and  towns,  Co-»  192  u-  s-  201>  24  SuP-  Ct-  B«p. 

see  Stats.  1907,  p.  556.  241.  48  L.  Ed.  406. 

i«  <?«„-„    «,«„    loos  ^  Nampa    etc.    Irr.    Dist.    v.    Gess 

(1910),  17  Idaho,  552.  106  Pac.  993. 

Citations  supra,  sec.   176.  gee,  also,  Leavitt  v.  Lassen  Irr.  Co., 

18  A.   C.   Feb.  26,   1897,   29   Stats.  157  Cal.  82,  106  Pac.  404. 
399,  c.  335.  23a  Northern  etc.   Co.  v.   Pouppirt, 

i»  Wilson  v.  Perrault,  6  Idaho,  178,  47    Colo.    490,    108    Pac.   23,   holding 

54  Pac.  617.  rates  not  open  to  collateral  attack. 
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rates  were  fixed,  that  it  applied  to  the  board  for  a  revision  of 
them.24  The  statute  does  not  allow  such  revision  within  the  year, 
and  hence  if  suit  is  brought  within  the  year,  this  is  not  necessary ; 
but  after  the  expiration  of  the  year,  the  matter  cannot  be  raised 
in  court  without  first  applying  for  a  re-examination  before  the 
board  of  supervisors.25  In  proceedings  before  the  board  outside 
of  cities  and  towns,  petition  and  notice  are  provided  for,1  but  it 
seems  that  notice  to  the  company  is  not  necessary  within  cities  and 
towns.2  If  the  rate  is  not  in  itself  improper,  it  would  seem  that 
the  conduct  of  the  board  of  supervisors  and  their  method  of  arriv- 
ing at  it  are  immaterial.3 

(3d  ed.) 

§  1302.    Rates  Presumed  Valid,  When  Fixed  by  the  Board. — 

The  fixing  of  rates  by  public  officials  is  a  quasi  judicial  function  to 
the  extent  that  they  are  "bound  in  morals  and  in  law  to  exercise 
an  honest  judgment  as  to  all  matters  submitted  to  their  official 
determination";4  but  considered  generally,  it  is  primarily  legis- 
lative. "The  completed  act  derives  its  authority  from  the  legis- 
lature and  must  be  regarded  as  an  exercise  of  the  legislative 
power."5  The  regulation  is  hence  statutory  in  its  nature,  and 
will,  like  statutes,  be  presumed  valid  in  the  courts  until  the  con- 
trary is  clearly  shown.6  As  was  said  in  Knoxville  v.  Knoxville 
Water  Co.,  supra,  the  judicial  power  of  annulling  legislation  on 

24  San  Joaquin  etc.  Co.  v.  County  lowered  the  rate  twenty-five  per  cent 
of   Stanislaus,   155    Cal.   21,   99    Pac.  from  the  previous  year)  ;   San  Diego 
365 ;  San  Diego  etc.  Co.  v.  Jasper,  189  etc.  Co.  v.  National  City,  174  U.   S. 
U.  S.  441,  23  Sup.  Ct.  Rep.  571,  47  739,  760,  19  Sup.  Ct.  Rep.  804,  43  L. 
L.  Ed.  892.  Ed.  1154;  San  Diego  etc.  Co.  v.  Jas- 

25  Ibid.  per,    110   Fed.    702,    174   U.    S.    754; 

1  Stats.   1885,  p.  95.  Spring  Valley  W.  W.  v.  Schottler,  110 

2  Spring  Valley  W.  W.  v.  City  of      U.  S.  347. 

San   Francisco,   82    Cal.   286,   16   Am.  4  Spring  Valley  W.  W.  v.  Schottler, 

St.  Rep.  116,  22  Pac.  910,  1046,  6  L.  110  U.  S.  354,  4*Sup.  Ct.  Rep.  48,  28 

R.  A.  756;  San  Diego  Co.  v.  City  of  L.  E.I.  173. 

National  City,  74  Fed.  81.  5  Knoxville    v.    Knoxville    W.    Co., 

3  "If,  on  the  whole,  the  result   is  212  U.  S.  1,  29  Sup.  Ct.  Rep.  148,  53 
reasonable,  and  complainant  receives  L.  Ed.  371.     See,  also,  San  Diego  W. 
a    just    income,    it    certainly    has    no  Co.   v.   San   Diego,   118   Cal.   556,   50 
grievance    and   no    cause    of   action,"  Pac.  633,  38  L.  R.  A.  460. 

and    "this    is    so   even    though    it   be          8  San  Diego  Co.  v.  City  of  National 

shown  that  the  board  in  its  proceed-  City,  74  Fed.  83 ;  Contra  Costa  W.  Co. 

ings  violated  every  rule  in  the  law  of  v.  City  of  Oakland   (Cal.   1911),  113 

evidence."     Spring  Valley  Co.  v.  San  Pac.  668 ;  Spring  Valley  W.  W.  v.  San 

Francisco,    165   Fed.   682.     See,   also,  Francisco,    82    Cal.    306,    16   Am.    St. 

Contra  Costa  W.  Co.  v.  Oakland  (Cal.  Rep.  116.  22  Pac.  910,  1046,  6  L.  R. 

1911),  113  Pac.  668  (where  the  board  A.  756  (dictum). 
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this  ground  "ought  to  be  exercised  only  in  the  clearest  cases." 
In  San  Diego  Land  &  Town  Co.  v.  National  City,7  the  United 
States  supreme  court  said:  "Judicial  interference  should  never 
occur  unless  the  case  presents,  clearly  and  beyond  all  doubt,  such 
a  flagrant  attack  upon  the  rights  of  property  under  the  guise  of 
regulation  as  to  compel  the  court  to  say  that  the  rates  prescribed 
will  necessarily  have  the  effect  to  deny  just  compensation  for  pri- 
vate property  taken  for  public  use."  In  Munn  v.  Illinois,8  the 
same  court  said,  as  has  repeatedly  since  been  said:  "Every  statute 
is  presumed  to  be  constitutional.  The  courts  ought  not  to  declare 
one  to  be  unconstitutional,  unless  it  is  clearly  so.  If  there  is 
doubt,  the  expressed  will  of  the  legislature  should  be  sustained." 

(3d  ed.) 

§  1303.  Jurisdiction  of  Equity  Against  Improper  Action  by 
the  Board. — The  ground  upon  which  a  court  of  equity  may  re- 
lieve the  company  by  injunction  against  rates  fixed  by  the  public 
officials  (aside  from  cases  of  actual  fraud)  is  that,  being  in  the 
nature  of  a  statute,  it  is  unconstitutional  when  it  denies  to  the 
company's  property  devoted  to.  public  use  a  just  compensation, 
or  deprives  it  of  its  property  without  due  process  of  law ;  that  is, 
that  the  rate  is  confiscatory.9  The  courts  will  interfere  where  the 
line  is  passed  which  separates  regulation  from  spoliation.  "That 
government  can  scarcely  be  deemed  to  be  free  where  the  rights  of 
property  are  left  solely  dependent  upon  the  will  of  a  legislative 
body  without  any  restraint. ' ' 10  Such  restraint  is  placed  in  the 
constitutional  provisions  for  the  benefit  of  everyone,  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law,  and  that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation.11  Although  the  pending  California 
constitutional  amendment12  proposes  to  take  these  out  of  the  State 
constitution,  yet  their  substance  is  in  the  Federal  constitution ;  and, 
at  all  events,  they  have  applied  to  the  subject  up  to  the  present  time 
Officials  taking  property  in  disregard  of  them  are  trespassers,  liable 
to  injunction  like  other  trespassers. 

The  line  which  separates  regulation  from  spoliation  is,  however, 
a  difficult  one  to  draw.     Regulation  is  intended  only  to  prevent 

7  174  U.  S.  754.  19  Sup.  Ct.  Rep.  forcement.  equity  acting  in  personam. 

804,  43  L.  Ed.  1154.  10  Justice    Story    in    Wilkerson    T. 

11  98  U.  S.  113,  24  L.  Ed.  77.  Leland.  -2  Pet.  ir>7. 

*  Properly  speaking,  the  court  does  n  Supra,  sees.  604,  605. 

not  annul  a  rate;    it  enjoins  its  en-  ^  Supra,  se«.  1298,  note. 
Water  Bighti — 78 
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unreasonable  rates;  hence  the  basis  of  rate-fixing,  in  the  first  in- 
stance, is  not  to  avoid  confiscation,  but  to  allow  the  company  the 
highest  rate  consistent  with  reasonableness  to  the  public,  or,  as 
a  California  statute  says:  " Rates  shall  be  equal,  reasonable  and 
just,  both  to  such  persons,  companies,  associations  and  corpora- 
tions, and  to  said  inhabitants."18  However,  although  that  is  the 
principle  that  should  guide  the  commissioners,  yet  when  the  com- 
pany comes  into  court,  the  action  of  the  board  will  be  presumed: 
to  have  been  properly  based  upon  that  principle,  under  the  pre- 
sumption already  set  forth  that  its  legislative  acts  are  constitu- 
tional; the  court  only  considers  whether  the  board  so  excessively 
departed  from  its  duty  as  to  result  in  confiscation.  It  is  a  differ- 
ence in  degree.  The  lowest  rate  the  court  will  allow  is  usually 
the  highest  one  the  board  will  fix,  however  reasonable  a  higher 
rate  would  have  been;  but  in  the  absence  of  fraud  or  such  ex- 
cessively low  rate  as  to  obviously  deny  just  compensation  for  prop- 
erty devoted  to  public  use,  the  courts  hold  that  they  cannot  revise 
the  discretionary  legislative  functions  of  the  board.  To  this  ex- 
tent the  company  is  in  the  hands  of  the  public  officials,  just  as  is 
a  private  citizen  to  whom  legislation  frequently  works  a  hardship 
without  being  unconstitutional.  It  is,  to  that  extent,  damnuni 
absque  injuria.  The  courts  have  taken  the  stand  that  they  can 
interfere  only  in  extreme  cases. 

There  is  confusion  in  the  reports  as  to  the  difference  be- 
tween the  words  "unfair,"  "unjust,"  "unreasonable,"  "con- 
fiscatory,"  which,  while  colloquially  and  in  general  conversa- 
tion used  usually  as  synonymous,  have  yet  shades  of  ascending 
strength  in  the  order  named  which  are  urged  with  insistence  where 
millions  are  involved.  The  words  have  not,,  as  yet,  taken  definite 
technical  meaning  in  the  reports.  For  example,14  the  expressions  are 
used,  "the  court  is  limited  to  the  determination  of  a  single  question, 
namely,  Is  the  ordinance  confiscatoryf"  and  "This  case  comes  here 
on  one  vital  issue:  Are  the  water  rates  confiscatoryf  To  this  all- 
other  questions  involved  are  mere  incidents";  while  again  15  saying 
that  anything  less  than  "reasonable"  is  per  se  confiscatory,  and 
"the  court  has  the  power  to  decide  whether  such  rates  are  reason- 
able" and  to  enjoin  their  enforcement  if  "unreasonable."16  In 

13  Stata.  1885,  p.  95.  15  Page  678. 

i*  Spring  Valley  W.  Co.  v.  City  16  This  case  further  says  (page  677) 

and  County  of  San  "Francisco,  165  Fed.  that  in  1867  (Peik  v.  Chicago  etc.  Co., 

679  et  seq.  94  U.  S.  164,  94  L.  Ed.  97),  it  had 
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this  \vuy  the  words  are  used  interchangeably ;  and  yet  there  seems 
a  proper  ground  for  distinction.  The  test  before  the  rate-fixing 
board  in  the  first  instance  is  that  the  rates  be  reasonable.  If  the 
test  were  the  same  when  their  action  is  questioned  in  court,  it  would 
be  substituting  the  discretion  of  the  court  for  that  of  the  commis- 
sioners, while  the  legislature  has  addressed  itself  in  that  to  the  com- 
missioners, not  to  the  courts.  It  is  like  a  case  of  negligence  on  ap- 
peal. It  is  for  the  jury  to  say  whether  reasonable  care  was  used,  and 
the  appellate  court  cannot  reverse  the  case  because  it  disagrees  with 
the  jury's  conclusion  upon  that  point,  but  only  if  the  jury's  conclu- 
sion is  so  devoid  of  foundation  as  to  be  obviously  improper.  So  like- 
wise the  courts  now  rule  that  it  is  for  the  board  to  say  whether  the 
rates  it  fixes  are  reasonable,  and  for  equity  to  interfere  only  where 
the  rates  which  the  board  allows  are  so  low  that  the  conclusion  of  the 
board  that  they  are  reasonable  is  obviously  devoid  of  truth  (how- 
ever well  meant).  It  is  a  question  of  degree,  and  in  the  latter  case 
the  rates  could,  well  be  called  confiscatory,  and  be  substantially  dis- 
tinguished from  not  being  "reasonable,"  even  though  this  leaves 
"a  twilight  zone  of  injustice  within  which  the  public  officials  may 
roam."  The  courts  cannot  revise  the  discretionary  functions  of  the 
rate-fixing  authorities,  and  only  act  when  the  latter  obviously  abuse 
their  discretion. 

(3d  ed.) 

§  1303a.  Same. — The  supreme  court  of  the  United  States  holds 
that  the  company  has  the  burden  of  proof,  and  must  show  that  the 
rates  are  confiscatory  beyond  any  just  or  fair  doubt,  and  if  there  is 
any  doubt,  courts  should  delay  action  until  the  rate  has  been  tested 
by  experience.168  In  a  late  case  the  supreme  court  of  California 

been  held  that  courts  have  no  power  to  212  U.  S.  19,  54,  29  Sup.  Ct.  Rep.  192, 

interfere  at  all;  that  later  such  power  53   L.   Ed.   382;    Knoxville   v.    Knox- 

was   recognized,   but   only   where   the  ville  W.  Co.,  212  U.  S.  1,  29  Sup.  »'t. 

rates  allowed  no  compensation  at  all,  Rep.   148,   53   L.   Ed.   371.     Compare, 

however  small;  that  later  still,  the  field  however,    the    following:    Where    the 

for  interference  was  enlarged  to  where  case  is  a  difficult  one,  a  preliminary 

the   lowness  of   rate  was   such  as   to  injunction  is  held  proper  though  the 

show  fraud;  that  at  the  present  day,  ultimate     validity     of     the     rate     be 

the   test    was    whether   the    rates   are  merely    doubtful     (San    Joaquin    etc. 

"unreasonable";     and     at     the    same  Co.  v.  County  of  Stanislaus,  163  Fed. 

time,  as  above  quoted,  that  the  sole  567),  and  the  plaintiff  may  be  ordered 

question   to-day   is  whether  the  rates  to  give  a  bond  to   refund  the  excess 

are  "confiscatory."     In  San  Diego  W.  if    the    rate    be    finally    held    lawful 

Co.  v.   San   Diego,    118   Cal.   556,  50  (Contra  Costa  W.  Co.  v.  City  of  Oak- 

Pac.    633,   38   L.   R.   A.   460,   Beatty,  land.  165  Fed.  518),  or  the  excess  may 

C.  J.,  concurring,  said  that  anything  be   impounded   and  ordered   paid  into 

short  of  a  just  and  reasonable  com-  court     until     the     final     decision     is 

yensation  is  per  se  confiscatory.  reached.     (Spring   Valley   Co.   V.   San 

io»  Willcox  v.  Consolidated  Gas  Co.,  Francisco,   165  Fed.  667.) 
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holds  that  whether  the  rate  is  confiscatory  is  a  question  of  fact  (not 
of  law)  of  which  the  company  has  the  burden  of  proof,  and  which,  in 
the  case  before  the  court,  it  was  held  not  to  have  sustained ;  and  that 
the  test  of  being  confiscatory  is  whether  the  rate  allows  "less  than 
the  lowest"  rate  of  return  which  the  city  council  might  fairly  have 
determined  to  be  just,  or  "less  than  the  lowest"  profit  upon  kindred 
enterprises  in  the  locality,  or  "less  than  the  lowest"  profit  which 
could  possibly  be  held  reasonable.  It  was  further  held  that  "the 
court  is  not  to  act  upon  what  it,  as  an  original  question,  might  think 
to  be  fair  and  reasonable,  but  is,  rather,  to  determine  what  is  the 
lowest  percentage  which  could  properly  be  thought  by  the  rate-fixing 
body  to  be  fair  and  reasonable.  On  this  question,  there  must  be  a  cer- 
tain range  of  discretion  which  may  be  traversed  by  the  city  council 
without  infringing  upon  constitutional  rights.  If  the  ordinance 
gives  a  rate  of  return  which,  although  low,  is  not  palpably  unreason- 
able, the  court  is  not  to  upset  the  action  of  the  council  because  it  may 
think  a  higher  rate  more  appropriate. ' ' 17 

The  test  before  a  court  of  equity  is  not,  on  the  one  hand,  whether 
the  rates  are  unprofitable,  though  that  is  a  strong  circumstance 
to  be  considered.17*  nor,  on  the  other,  whether  the  rate  is  so  low  as  to 
show  fraud,18  but  whether  the  rate  is  obviously  (with  all  presump- 
tions in  favor  of  the  rate)  so  low  as  to  deprive  the  company  of  a 
fair  return  on  the  value  of  its  property,  "  and  thus,  in  substance 
and  effect,  of  the  property  itself."19  Where,  however,  the  rate 
clearly  amounts  to  confiscation  of  the  distributor's  property,  the 
courts  will  enjoin  its  enforcement,  and  a  State  statute  denying 
the  right  to  seek  relief  in  court  is  unconstitutional.20 

Whether  confiscation  exists  depends  upon  whether  the  rate  al- 
lows a  fair  return  upon  the  value  of  the  property.  This  in  turn 

17  Contra  Costa  Co.  v.  City  of  Oak-      Joaquin  etc.  Co.  v.  County  of  Stanis- 
land  (Cal.  1911),  113  Pac.  668.  laus,    163    Fed.    567;    Spring    Valley 

I7a  Regan  v.  Trust  Co.,  154  U.   S.  Co.   v.  San  Francisco,   165   Fed.   667; 

362,  14  Sup.  Ct.  Rep.  1047,  38  L.  Ed.  Knoxville  v.  Knoxville  W.  Co.,  212  U. 

1014;    Board   v.    Montezuma    W.    Co.  S.  1,  29  Sup.  Ct.  Rep.  148,  53  L.  Ed. 

(1907),  39  Colo.  167,  89  Pac.  50.  371. 

18  But  see  Spring  Valley  W.  W.  v.          20  Ex  parte  Young,  209  U.  S.  123, 
San  Francisco,   82  Cal.   306,  16  Am.  28  Sup.  Ct.  Rep.  441,  52  L.  Ed.  714, 
St.  R«p.  116,  22  Pac.  910,  1046,  6  L.  13  L.  R.  A.,  N.  S.,  932,  14  Ann.  Cas. 
E.  A.  756.  764,    further    holding    that    whether 

i»  Chicago    etc.    Co.    v.    Minnesota,  rates    violate    the    fourteenth    amend- 

134  U.  S.  418,  458,  10  Sup.  Ct.  Rep.  ment     of     the     constitution     of     the 

462,  33  L.  Ed.  970;  accord,  San  Diego  United   States   is   a    federal   question 

Co.  v.  City  of  National  City,  74  Fed.  giving  the  United  States  circuit  court 

81 ;   Contra  Costa  Water  Co.  v.  City  jurisdiction.    But  cf .  Seattle  Elec.  Co. 

of     Oakland,     165     Fed.     518;     San  v.  Seattle  B.  etc.  Co.,  185  Fed.  365. 
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involves  two  questions:  First,  what  is  a  fair  return?  And  sec- 
ond, what  is  the  value  of  the  property?  "We  now  come  to  the 
pivotal  issues  of  this  controversy.  First,  what  is  the  probable 
reasonable  rate  of  income  for  the  property  used  in  supplying  San 
Francisco  with  water?  Second,  what  is  the  probable  reasonable 
value  of  such  property?"21 

(3d  ed.) 

§  1304.  What  is  a  Fair  Return? — The  first  question  is,  "What 
is  a  fair  return?  Outside  of  cities  and  towns  it  is  provided  by 
statute  in  California  that  the  return  must  be  not  less  than  six  nor 
more  than  eighteen  per  cent  upon  the  value  of  the  property,22 
and  accordingly  a  rate  allowing  a  return  of  only  three  and  sixty- 
seven  hundredths  per  cent  has  been  held  unlawfully  low  and  en- 
joined.23 No  such  statutory  guide  is  provided  within  cities  and 
towns,  and  as  to  that  five  per  cent  has  been  held  proper24  and 
four  and  three-hundredths  per  cent  too  low,25  and  also  four  and 
four-tenths  per  cent  too  low.1  The  California  supreme  court 
said  a  return  of  two  and  eight-tenths  per  cent  would  be  too  low, 
and  left  three  and  one-half  per  cent  an  open  question,  but  five 
and  sixty-eight  hundredths  per  cent  would  not  be  too  low,  and 
even  four  and  five-tenths  per  cent  "certainly  would  be  a  very 
substantial  net  return,  considerably  more  than  is  derived  from 
many  investments  eagerly  sought  by  capital."  Upon  rehearing 
this  was  modified  to  mean  that  it  was  not  too  low  upon  the  facts 
presented,  but  not  to  mean  to  lay  down  such  a  rate  as  sufficient  in 
all  cases.2  Six  per  cent  is  held  not  too  low.8 

21  Spring    Valley    W.    Co.    v.    San  centage  of  return  to  which  the  plain- 
Francisco,  164  Fed.   684.     "What  the  tiff     is     entitled     upon     such    value." 
company  was  entitled   to   demand   in  Contra  Costa  W.  Co.  v.  City  of  Oak- 
order   that    it   might   have    just   com-  land    (Cal.   1911),   113  Pac.  668. 
pensation  was  a  fair  return  upon  the          22  Cal.  Stats.  1885,  p.  95. 
reasonable  value   of   the   property  at          23  San  Joaquin  etc.  Co.  v.  County 
the  time  it  was  being  used   for  the  of  Stanislaus,  163  Fed.  567. 
public."     Stanislaus    County    v.     San          24  Spring  Valley  Co.  v.  San  Fran- 
Joaquin  etc.   Co.,   192  U.  S.   201,   24  cisco,  165  Fed.  667. 
Sup.   Ct.   R«p.    241,   48   L.   Ed.   406;  =5  Spring    Valley    W.    W.    v.    San 
Willcox  v.  Consolidated  Gas  Co.,  212  Francisco,  124  Fed.  574. 
U.   S.   19.   29   Sup.   Ct.  Rep.   192,   53          1  Spring    Valley    W.    Co.    v.    San 
L.  Ed.  382.     "In  the  effort  to  deter-  Francisco,  164  Fed.  657. 
mine  whether  a  given  rate  is  or  is  not          2  Contra   Costa  W.   Co.  v.   City  of 
confiscatory,  two  elements  must  neces-  Oakland   (1911),  113  Pac.  668. 
sarilr    be  *  inquired    into.     First,    the          3  Stanislaus  County  v.  San  Joaquin 
court  must  ascertain  the  value  of  the  Co.,  192  U.  S.  201.  24  Sup.  Ct.  Rep. 
property  upon   which  the  plaintiff  is  241,  48  L.  Ed.  406;  Willcox  v.  Con- 
entitled  to  seek  a  return,  and.  second,  solidated  Gas  Co.,  212  U.  S.   19.  50, 
it  must   determine   what   is   the   per-  29  Sup.  Ct.  Rep.  192,  53  L.  Ed.  382. 
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Where  a  company  furnishes  water  to  more  than  one  county,  the 
rate,  it  is  held,  must  be  fixed  in  each  county  to  give  an  adequate 
return  on  the  property  within  it,  and  is  not  to  be  based  on  the  col- 
lective value  of  the  company's  property  in  all  the  counties.  For 
example,  when  a  canal  runs  through  three  counties  and  the  loss 
by  seepage  and  evaporation  amounts  to  twelve  per  cent  in  the  first 
county,  thirty-three  per  cent  in  the  second,  and  fifty-three  per 
cent  in  the  third,  the  third,  which  is  farthest  from  the  head- 
works,  is  not  entitled  to  fix  a  lower  rate  than  the  others;  and  if 
the  rate  of  one  dollar  and  sixty-five  cents  fixed  for  the  second 
county  is  reasonable  and  just,  it  was  held  that  the  rate  of  one 
dollar  and  fifty  cents  fixed  for  the  third  is  unreasonable  and  un- 
just.4 In  another  case  between  the  same  parties,  in  1896,  rates 
were  fixed  in  Stanislaus  county  under  the  act  of  1885,  and  re- 
mained unchanged.  In  1904,  two  neighboring  counties,  Fresno 
and  Merced,  which  the  same  company  supplied,  now  lowered  rates 
also.  The  company  contended  that  while  it  could  stand  the  low 
Stanislaus  rate  in  one  county  alone  with  higher  rates  in  the  others, 
yet  it  could  not  stand  the  rates  taken  together  as  now  fixed  by  all 
three  counties.  It  was  held  that  the  company's  contention  amounts 
to  an  admission  that  the  latter  two  county  rates  are  proper,  but 
only  that  the  Stanislaus  rate  is  improper,  and  as  to  them,  it  has 
delayed  too  long  for  an  injunction,  nor  can  it  ask  an  injunction 
in  any  event  without  having  first  exhausted  its  legal  remedies  by 
application  to  the  boards  of  supervisors  to  reduce  the  rates  volun- 
tarily, as  the  statute  allows.6 

The  fact  that  interest  rates  generally  have  advanced  within  a 
short  time  does  not  necessarily  entitle  a  water  company  to  earn  a 
higher  rate  of  income  than  before  without  a  corresponding  adjust- 
ment of  the  value  of  its  property.*  The  risk  of  the  business  or 
of  the  locality,  and  rates  current  there  in  similar  enterprises,  are 
to  be  considered.7  The  fairness  of  the  return  is  to  be  measured 
in  the  aggregate,  not  by  the  validity  of  the  rate  as  concerns  each 
consumer.8 

*  San  Joaquin  etc.  Co.  v.  County  of  6  Spring  Valley  Water  Co.  v.  City 

Stanislaus,     163    Fed.    567;     but    cf.  and    County    of    San    Francisco,    165 

Niday  v.   Barker,   16   Idaho,   73,   101  Fed.  667. 

Pac.  254.  1  Willcox  v.  Consolidated  Gas  Co.. 

5  San  Joaquin  etc.  Co.  v.  County  of  212  U.  S.  19,  52,  29  Sup.  Ct.  Rep.  192, 

Stanislaus    (1908),    155    Cal.    21,    99  53  L.  Ed.  382. 

Pac.  365.  »  Ibid. 
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The  law  upon  the  question  of  what  is  a  fair  return  is  as  yet  in 
course  of  development. 

(3d  ed.) 

§  1305.  What  is  the  Value  of  the  Property?— The  second 
question,  and,  naturally,  in  the  case  of  large  plants,  a  very  diffi- 
cult one,  is:  What  is  the  value  of  the  property  upon  which  the 
return  is  to  be  figured?  Strictly  speaking,  it  would  appear  that 
a  great  water  plant  has  no  fixed  value;  for  value  can  be  measured 
only  by  some  standard  accepted  by  custom,  such  as  an  open  mar- 
ket, or  what  a  thing  brings  on  a  sale,  which  is  its  price,  or 
value  measured  in  gold.  Great  distributing  plants  are  so  rarely 
sold  that  there  is  no  such  standard  of  measurement.  There  is  no 
open  market  for  such  things.9 

The  only  way  of  figuring  in  money  the  value  of  a  thing  having 
no  sale  market,  and  in  its  nature  fixed  and  permanently  bound 
in  with  its  surroundings,  is  upon  the  money  return  which  it  brings 
in,  comparing  that  return  with  the  return  received  from  things 
which  do  have  a  market  value;  that  is,  the  measurable  value  of 
such  a  plant  lies  in  the  rates  it  can  collect,  and  to  attempt  to  fix 
rates  upon  its  value  (which  depends  upon  the  rates)  is  hence  pro- 
ceeding to  a  considerable  degree  in  a  circle.  The  result  is  that 
the  determination  of  a  value  on  which  to  figure  the  return  must 
be  more  or  less  arbitrary.  It  becomes  considerably  a  matter  of 
establishing  some  empirical  formula  by  experiment.10 

This  formula  is  now  being  slowly  worked  out. 

Some  elements  that  have  been  said  to  enter  into  it  are  as  fol- 
lows: The  cost  of  reproduction,  less  depreciation  that  has  al- 
ready occurred  from  use  and  age ; u  annual  operating  expenses, 
interest  on  debt  properly  incurred,  reasonable  dividend  on  stock 
actually  paid  up,  and  annual  depreciation ; 12  managing  and  oper- 

»  Value    of   plant   must   always   be  and    well-instructed    judgment."     Mr. 

more  or  less  in  doubt.    Willcox  v.  Con-  Justice  Farrington   in   Spring  Valley 

solidated  Gas  Co.,  212  U.  S.  19,  50,  W.    Co.    v.    San   Francisco,    165    Fed. 

29  Sup.  Ct.  Rep.  192,  53  L.  Ed.  382.  667.     In  Oregon  and  Washington  the 

10  "Each    case    must    depend    very  public  service  commission  is  directed 

largely    upon    its    own    special    facts,  to  ascertain  the  value  of  the  property, 

and  every  element  and  every  circum-  Or.  Stats.  1911,  c.  279,  p.  483,  sec.  9 

stance  which  increases  or  depreciates  et  seq. ;  Wash.  Stats.  1911,  c.  117. 
the  value  of  the  property,  or  of  the          u  Knoxville   v.    Knoxville    W.   Co., 

service  rendered,  should  be  given  due  212  U.  S.  1,  29  Sup.  Ct.  Rep.  149,  53 

consideration,  and  allowed  that  weight  L.  Ed.  371. 

to  which  it  is  entitled.     It  is,  after          12  Contra  Costa  W.  Co.  v.  City  of 

all,   very   much  a  question  of  sound  Oakland,   165   Fed.   518. 
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ating  expenses,  taxes,  current  repairs,  maintenance  and  repair;13 
market  value  of  its  outstanding  stocks  and  bonds ; 14  value  attrib- 
utable to  the  plant  being  a  going  concern ; 15  the  value  of  any  fran- 
chise held  by  the  company  if  such  franchises  have  a  distinctive 
productive  value  of  their  own ; 16  cost  of  plant,  cost  of  annual  oper- 
ation at  a  fair  profit ; "  allowance  to  meet  annual  depreciation 
in  the  future18  (allowance  for  depreciation  being  only  for  the 
future,  since  past  depreciation  is,  on  the  contrary,  to  be  deducted).19 
Some  elements  that  have  been  said  not  to  enter  (or  only  partly 
to  enter)  into  the  formula  are  as  follows:  The  original  cost  or 
amount  of  capital  invested ; 20  nor  the  purchase  price  of  works  when 
bought  from  an  old  company  three  years  before ;  21  nor  the  financial 


13  San  Diego  Co.  v.  City  of  Na- 
tional City,  74  Fed.  81;  San  Diego 
etc.  Co.  v.  Jasper,  189  U.  S.  442,  23 
Slip.  Ct.  Rep.  571,  47  L.  Ed.  892; 
County  of  Stanislaus  v.  San  Joaquin 
etc.  Co.,  192  U.  S.  201,  24  Sup.  Ct. 
Rep.  241,  48  L.  Ed.  406;  Contra  Costa 
Co.  v.  Oakland  (Cal.  1911),  113  Pac. 
668;  Cal.  Stats.  1885,  p.  95,  sec.  4. 

i*  Spring  Valley  Co.  v.  San  Fran- 
cisco, 165  Fed.  667. 

15  Omaha    y. .  Omaha   W.    Co.,    218 
U.  S.  180.  30  Sup.   Ct.  Rep.  615,  54 
L.  Ed.  991;   Spring  Valley  W.  Co.  v. 
San   Francisco,   165   Fed.   667,   citing 
National   Waterworks   Co.    v.    Kansas 
City,  62   Fed.  853,  865,  10  C.  C.  A. 
653,  27  L.  R.  A.  827;   Spring  Valley 
W.  W.  v.  San  Francisco  (C.  C.),  124 
Fed.  574,  595. 

16  Spring  Valley  Co.  v.  San  Fran- 
cisco, 165   Fed.  667,  693;   Willcox  v. 
Consolidated  Gas  Co.,  212  U.  S.  19,  50, 
29  Sup.  Ct.  Rep.  192,  53  L.  Ed,  382. 

17  Stanislaus  County  v.  San  Joaquin 
etc.  Co.,  192  U.  S.  201,  24  Sup.  Ct. 
Rep.  241,  48  L.  Ed.  406. 

18  Concerning  allowance  for  annual 
depreciation,  see  San  Joaquin  etc.  Co. 
T.  County  of  Stanislaus,  163  Fed.  567; 
Knoxville  v.  Knoxville  W.  Co.,  212  U. 
S.  1,  29  Sup.  Ct.  Rep.  149,  53  L.  Ed. 
371,   saying:    "It   is   not   easy  to   fix 
at  any  given  time  the  amount  of  de- 
preciation   of    a    plant    whose    com- 
ponent   parts    are    of    different    ages 
with    different    expectations    of    life. 
But  it  is  clear  that  some  substantial 
allowance   for   depreciation    ought    to 
have  been  made  in  this  case."    And 


elsewhere  in  the  same  case:  "The 
company  is  not  bound  to  see  its  prop- 
erty gradually  waste,  without  making 
provision  out  of  earnings  for  its  re- 
placement. It  is  entitled  to  see  that 
from  earnings  the  value  of  the  prop- 
erty invested  is  kept  unimpaired,  so 
that,  at  the  end  of  any  given  term 
of  years  the  original  investment  re- 
mains as  it  was  in  the  beginning." 
In  Spring  Valley  W.  Co.  v.  San  Fran- 
cisco, 165  Fed.  667,  it  is  held:  "An 
ordinance  fixing  the  compensation  for 
perishable  property  devoted  to  public 
use  which  fails  to  make  any  provision 
for  physical  depreciation  of  such  prop- 
erty, and  to  keep  the  original  capital 
intact,  is  unjust  to  the  owner.  It  has 
been  held  repeatedly  that  in  fixing 
rates  the  depreciation  of  the  plant 
from  natural  causes  resulting  from  use 
should  be  taken  into  consideration." 
Citing  cases,  inter  alia;  San  Diego  L. 
&  T.  Co.  v.  Jasper,  189  U.  S.  439,  442, 
23  Sup.  Ct.  Rep.  571,  47  L.  Ed.  892; 
San  Diego  L.  &  T.  Co.  v.  National 
City  (C.  C.),  74  Fed.  79;  Spring  Val- 
ley Waterworks  v.  San  Francisco  (C. 
C.),  124  Fed.  574,  599;  San  Diego 
Water  Co.  v.  San  Diego  (dissenting 
opinion  by  Chief  Justice  Beatty),  118 
Cal.  557,  588.  62  Am.  St.  Rep.  261, 
50  Pac.  633,  38  L.  R.  A.  460;  Beale 
v.  Wyman  on  Railroad  Rate  Regula- 
tion, sec.  430. 
i»  Ibid. 

20  San  Joaquin  etc.  Co.  v.  County  of 
Stanislaus,    163   Fed.    567;    Ames   v. 
Union  Pac.  Ry.,  64  Fed.  165. 

21  Contra  Costa  W.  Co.  v.  Oakland 
(Cal.  1911),  113  Pac.  668. 
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loss  of  the  same  company  in  other  counties  or  other  cities  in  which 
the  company  also  operates ;  ^  nor  the  rate  of  interest  it  actually 
pays  on  its  bonds ; M  nor  the  amount  of  its  outstanding  shares  of 
stock ; 24  nor  the  cost  of  extensions,  enlargements  or  other  perma- 
nent improvements  not  yet  actually  accomplished ; 25  nor  cost  of 
replacing  property  destroyed  through  its  own  fault  or  negligence ; J 
nor,  on  a  preliminary  injunction,  the  value  of  the  company's  water- 
rights  in  the  stream,;2  nor,  where  the  company  has  a  virtual  mo- 
nopoly, the  "goodwill";3  nor  property  which  is  more  valuable  for 
other  purposes,  such  as  the  value  of  watershed  lands  near  cities, 
if  used  for  town  lots ;  *  nor,  to  any  great  extent,  the  cost  of  a  sub- 
stitute system.5 

The  question  what  is  a  fair  return,  as  the  minimum  to  which 
a  distributor  is  entitled,  and  the  question  how  the  value  of  its 
property,  upon  which  the  return  is  to  be  figured,  shall  be  reached, 
are  difficult  and  involved  questions  of  economics  and  politics  as 
much  as  law.  The  matter  is  to-day  in  an  experimental  stage. 
One  thing,  however,  seems  fairly  on  the  way  toward  settlement; 
that  is,  although  some  publicists  urge  solely  "physical  valuation," 
and  there  are  some  decisions  close  to  that  line,8  yet  the  courts  gen- 

22  San  Diego  Co.  v.    City  of  Na-  go  without.    He  will  resort  to  the  'old 
tional  City,  74  Fed.  79.  stand,'  because  he  cannot  get  gas  any- 

23  Ibid.     Sed  qu.  where  else.     The  court  below  excluded 

24  Knoxville  v.    Knoxville    W.  Co.,  that  item,  and  we  concur  in  that  ac- 
212  U.  S.  1,  29  Sup.  Ct.  Rep.  419,  53  tion." 

L.  Ed.  371.  *  Spring  Valley  W.  Co.  v.  San  Fran- 

25  Cal.  Stats.  1885,  p.  95.  Cisco,    165    Fed.   698     (citing   Capital 

1  Spring   Valley   Co.  v.   San  Fran-  City  Gaslight  Co.  v.  Des  Moines  (C. 
Cisco,  105  Fed.  667.  C.),  72  Fed.  829.  844;  Boise  City  I. 

2  "The  right  of  the  water  company  &  L.  Co.  v.  Clark,  131  Fed.  415.  65 
to  divert  water  from  the  river  is  un-  C.  C.  A.  399;  Cons.  Gas    Co.  v.  New 
doubtedly  of  value,  but  it  may  not  be  York     (C.  C.),    157    Fed.   849,  854; 
a   value   upon  which  ultimately  com-  Beale    &    Wyman    on    Railroad    Rat« 
plainant  may  be  given  a  return  under  Regulation,  sees.  343,  344,  462). 

the  law,  and  is  therefore  not  made  a  5  Spring  Valley  W.  Co.  v.  San  Fran- 
part  of  the  valuation  of  its  property  cisco,  163  Fed.  667,  691.  But  se« 
for  the  purpose  of  the  application  for  Water  Dist.  v.  Water  Co.,  99  Me.  371, 
a  preliminary  injunction,  but  is  re-  387,  59  Atl.  537. 

served  for  future  consideration."  «  For  example,  a  Into  California 
Headnote  to  San  Joaquin  etc.  Co.  v.  case  holds  that  in  reaching  the  "{ires- 
County  of  Stanislaus  (1908),  163  Fed.  ent  reasonable  value."  "goodwill"  is  not 
567.  an  element,  nor  (st-mMe)  is  the  con- 

3  The  supreme  court  of  the  United  sideration  of  being  a  "going  concern"; 
States  said  in  Willcox  v.  Consolidated  nor    probable    appreciation    in   value, 
Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct.  Rep.  nor  the  skill  and  good  management  in 
192,  53  L.  Ed.  382:   "We  are  of  the  the  upbuilding  of  the  works,  nor  the 
opinion  that  it  is  not  a  case  for  a  val-  obstacles  and  difficulties    encountered 
uation  of  'goodwill.'  ....  The    com-  in  the  construction  of  the  works,  nor 
plainant  has  a  monopoly  in  fact,  and  the   unusual   natural   advantages  pre- 
a  consumer  must  take  gas  from  it  or  seuted  by  the  source  of  water  supply, 
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erally,  and  the  supreme  court  of  the  United  States  particularly, 
hold  that  there  must  be  considered  every  element  of  value,  physical 
or  not,  and  intangible  as  well  as  tangible.  A  late  case  in  the 
supreme  court  of  the  United  States  declares  that  the  value  is  not 
limited  to  "the  bare  bones  of  the  plant,  its  physical  properties, 
such  as  its  lands,  its  machinery,  its  water-pipes  or  settling  reser- 
voirs, nor  to  what  it  would  take  to  reproduce  each  of  its  physical 
features.  The  value,  in  equity  and  justice,  must  include  whatever 
is  contributed  by  the  fact  of  the  connection  of  the  items  making 
up  a  complete  and  operating  plant.  The  difference  between  a  dead 
plant  and  a  live  one  is  a  real  value,  and  is  independent  of  any 
franchise  to  go  on,  or  any  mere  goodwill  as  between  such  a  plant 
and  its  customers."7 

nor  the  fact  that  the  system  of  plain-  7  City  of  Omaha  v.  Omaha  W.  Co. 

tiff  had    been   thoroughly    tried  and  (1910),   218  U.   S.   180,  30  Sup.  Ct. 

proved  equal  to  all  demands,  nor  the  Rep.  615,  54  L.  Ed.  991,  a  case  of  a 

prospective  value  of  the  property,  nor  city  buying  a  company's  system,  and 

the   fact   that  plaintiff   was  carrying  not  of  rate-fixing;   but  the  principle 

on  its  business  in  the    exercise  of  a  is  the  same.     See  Spring  Valley  Co.  v. 

franchise  emanating  from  the  State,  San    Francisco,    165    Fed.    667;    San 

nor  the  risks  of  the   business,  nor  the  Diego  Co.  v.  City  of  National  City,  74 

cost  of  reproducing  the  plant,  nor  the  Fed.  81 ;    Ames  v.  Railway,  64  Fed. 

price  paid  three  years  before  in  pur-  165;  Wilkox  v.  Consol.  Gas  Co.,  212 

chasing   the   plant   from  an   old  com-  U.  S.  19,  52,  29  Sup.  Ct.  Rep.  192,  53 

pany.    The  result  came  close  to  "physi-  L.    Ed.    382    (holding,   also,   that   the 

cal  valuation"  of  tangible  assets  only.  value  is  to  be  determined  as  of  the 

Contra  Costa  W.  Co.  v.  City  of  Oak-  time  when  inquiry  is  made  regarding 

land  (Cal.  1911),  113  Pac.  668.  the  rates). 

§§  1306-1314     (Blank  numbers.) 
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RIGHTS  OF  CONSUMERS  FROM  DISTRIBUTORS  BASED 
UPON  CONTRACT. 

A.  VALIDITY  OF  CONTRACTS  GENERALLY. 

§  1315.     The  practical  situation. 

§  1316.     Contracts  not  per  se  invalid. 

§  1317.     But  contract  provisions  that  are  unreasonable  or  conflict  with  the 

distributor's  public  duties  are  invalid. 
§  1318.     Same. 

B.     RATE  CONTRACTS. 

§  1319.     Contracts  fixing  rates  in  the  absence  of  public  rate-fixing. 
§  1320.     Effect  of  transfer  of  water  system  upon  contract  rates. 
§  1321.     Effect  of  public  rate-fixing  upon  contract  rate-fixing. 
§  1322.     Contracts  between  companies  and  cities. 
§  1323.     Contracts  by  the  United  States  under  the  policy  of  conservation. 

C.     CONTRACTS  AS  GRANTING  ESTATES. 
§  1324.     Whether  contracts  do  or  can  grant  "easements"  or  "water-rights" 

to  consumers,  or  only  service  rights. 

§  1325.     The  present  California  rule — Leavitt  v.  Lassen  Irr.  Co. 
§  1326.     Whether  charge  can  be  made  for  a  "water-right"  in  addition  to 

the  rates. 
5  1327.     Comments. 

D.  CONTRACTS  ARE  CONCURRENT  ONLY. 

§  1328.     Contract  rights,  when  valid,  are  but  concurrent  with  the  noncon- 

tract  rights. 
§§  1329-1337.     (Blank  numbers.) 

A.  VALIDITY  OF  CONTRACTS  GENERALLY. 

(3d  ed.) 

§  1315.  The  Practical  Situation. — In  California,  in  earlier 
days,  ' '  since  before  the  State  was  organized  as  a  government, ' ' l 
the  distribution  of  water  was  left,  under  the  doctrine  of  "laissez 
faire"  prevailing  throughout  the  country  in  business  matters,  to 
Buch  conditions  and  stipulations  as  to  quantity  and  manner  of 
service  and  rates  as  the  distributor's  contracts  called  for.  And 
still,  at  the  present  day,  this  remains  (whatever  the  law  may  be) 

i  Fresno  etc.  Co.  v.  Park,  129  Cal.  statement  in  Titcomb  v.  Kirk,  51  Cal. 
441,  62  Pac.  87.  See,  also,  reporter's  288. 
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the  prevailing  practice.  Throughout  the  "West,  distribution  of 
water  for  irrigation  is,  in  practice,  governed  mainly  by  contracts 
between  distributor  and  consumer. 

But  the  rules  just  considered  sometimes  come  in  conflict  with 
the  terms  of  contracts,  and  it  is  coming  to  be  regarded  that  while 
contracts  are  valid  so  long  as  their  terms  are  not  against  the  essen- 
tial duties  of  public  service  set  forth  in  a  previous  chapter,  yet 
that  these  duties  cannot  be  displaced,  and  that  when  contracts 
conflict  with  them,  they  must  prevail  over  the  contract. 

There  has  been  confusion  upon  the  matter,  because  the  subject 
is  a  new  one,  just  developing.  The  Colorado  law,  to  strengthen 
the  consumer,  turned  aside  to  what  appears  to  be  "public  owner- 
ship."2 In  California,  the  decisions  were  inconsistent,  some  rec- 
ognizing no  restrictions  upon  the  validity  of  contract,  of  which 
Fresno  Co.  v.  Park  3  was  the  leader ;  others  insisting  upon  the  fore- 
going law  of  public  service,  of  which  Crow  v.  San  Joaquin  Co.4 
was  the  leader.  At  the  present  writing  the  latter  has  prevailed, 
as  represented  by  the  case  of  Leavitt  v.  Lassen  Irr.  Co.,5  taking 
the  intermediate  ground  between  unrestricted  contract  on  the  one 
hand  and  public  ownership  on  the  other,  and  upholding  the  law 
of  public  control  (without  public  ownership),  which  recognizes 
the  validity  of  contracts,  but  subordinates  them  to  public  control. 

(3d  ed.) 

§  1316.     Contracts  not  Per  Se  Invalid. — There  is  a  valid  field 

for  contracts  in  providing  reasonable  rates,  rules,  regulations  and 
stipulations,  which  the  company  has  the  power  to  make  (in  the 
absence  of  conflict  with  statute).  TVithin  the  field  of  reasonable- 
ness, terms  may  be  such  as  the  parties  will  agree  upon ;  for  so 
long  as  there  is  no  unreasonableness  to  the  consumer  and  no  dis- 
crimination, the  public  generally  are  not  taken  at  a  disadvantage. 
The  basis  of  public  control  is  not  to  run  the  works  by  public  offi- 
cials, but  only  to  prevent  extremes.  Consequently,  for  a  public 
service  company  to  make  a  contract  with  a  private  party  is  not 
per  se  a  violation  of  the  public  service  duties. 

In  the  Park  case  the  binding  force  of  contracts  had  been  laid 
down  in  very  wide  terms,6  and  this  was  followed  in  numerous  cases, 

2  Infra,  next  chapter.  8  In  that  case,  Mr.  Justice  McFar- 

8  129  Cal.  437,  62  Pac.  87.  land  said  that  the  constitutional  con- 

4  130  Cal.  309,  62  Pac.  562,  1058.  vention,  in  the  provisions  concerning 

6  157  Cal.  82,  106  Pac.  404.  the  use  of  water  "had  particularly  in 
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and  taken  as  the  law  to  its  fullest  extent,7  and  is  sometimes  laid 
down  by  statute.8 


(3d  ed.) 

§  1317.  But  Contract  Provisions  That  are  Unreasonable  or 
Conflict  With  the  Public  Duties  of  the  Distributor  are  Invalid. — 
This  unrestricted  freedom  of  contract  declared  in  the  Park  case 
(and  sometimes  in  statutes)  overlooked  the  fact  that  a  public  ser- 
vice company  stands  in  a  different  position  from  a  private  indi- 
vidual. In  the  circuit  court  of  the  United  States  for  the  Southern 


view  the  furnishing  of  water  within 
municipalities,  and  determined  that  it 
would  itself  handle  and  legislate  upon 
that  branch  of  the  subject  so  far  as  to 
leave  little,  if  any,  power  to  the  legis- 
lature in  the  premises.  But  nothing 
of  the  kind  appears  in  the  constitution 
about  water-rights  and  ditches  exist- 
ing and  running  through  mining  and 
agricultural  districts,  etc.,  outside  of 
municipalities.  As  to  this  latter  class 
of  property  with  respect  to  which  pri- 
vate contracts  for  compensation  for 
the  use  of  water  has  been  the  rule, 
and  apparently  has  been  satisfactory 
to  both  purchasers  and  consumers,  the 
convention  apprehending  that  there 
might  come  evils  outside  of  munici- 
palities somewhat  similar  to  those 
feared  within  them,  took  the  precau- 
tion of  declaring,  so  that  such  would 
be  the  law  beyond  question,  that  the 
use  of  water  appropriated  for  dis- 
tribution and  sale  should  be  a  public 
use,  and  subject  to  the  regulation  and 
control  of  the  State.  But  it  left  to 
the  legislature  the  power  and  discre- 
tion of  regulating  the  sale  of  water 
outside  of  municipalities  if  the  time 
should  come  when,  in  its  wisdom,  it 
thought  such  regulation  was  called  for 
— or  to  allow  the  people  to  continue  to 
freely  contract  on  the  subject  as  they 
had  been  accustomed  continuously  to 
do  since  before  the  State  was  or- 
ganized as  a  government Our 

conclusion  is  that  the  contract  involved 
in  the  case  at  bar  is  not  made  invalid 
by  the  provision  of  the  constitution 
invoked  by  appellants."  Fresno  Canal 
Co.  v.  Park,  129  Cal.  441,  62  Pac.  87. 
7  San  Diego  etc.  Co.  v.  Souther,  90 
Fed.  164,  104  Fed.  706.  44  C.  C.  A. 
143,  quoted  infra,  sec.  665 ;  Stanislaus 
W.  Co.  v.  Bachman  (1908),  152  Cal. 


716,  93  Pac.  858,  15  L.  R.  A.,  N.  S., 
359.  See,  also,  Fresno  Canal  Co.  v. 
Bowell,  80  Cal.  11G,  13  Am.  Bep.  112, 
22  "Pac.  53 ;  Fresno  Canal  Co.  v.  Dun- 
bar,  80  Cal.  530,  22  Pac.  275;  Fresno 
Canal  Co.  v.  Hart,  152  Cal.  450,  92 
Pac.  1010;  Souther  v.  San  Diego 
Flume  Co.,  112  Fed.  229,  230;  San 
Diego  etc.  Co.  v.  Jasper,  189  U.  S. 
445,  -23  Sup.  Ct.  Rep.  571,  47  L.  Ed. 
892;  San  Diego  etc.  Co.  v.  Jasper,  110 
Fed.  706,  708;  Boise  etc.  Co.  v.  Turner 
(Idaho),  176  Fed.  373;  Clague  v.  Tri- 
State  Co.  (1909),  84  Neb.  499,  133 
Am.  St.  Rep.  637,  121  N.  W.  570; 
Colorado  etc.  Co.  v.  McFarland  (Tex. 
Civ.  App.),  94  S.  W.  400;  Same  v. 
Same,  50  Tex.  Civ.  App.  92,  109  S.  W. 
435;  Barstow  Irr.  Co.  v.  Cleghorn 
(Tex.  Civ.  App.),  93  S.  W.  1023; 
Sammons  v.  Kearney  etc.  Irr.  Co.,  77 
Neb.  580.  110  N.  W.  308,  8  L.  R.  A., 
N.  S.,  404.  In  a  recent  Idaho  case  it 
is  said  (relying  on  a  Federal  case  fol- 
lowing the  Park  case),  "So,  in  this 
case,  if  the  statute  did  not  expressly 
authorize  the  making  of  such  contract, 
still  there  being  no  constitutional  or 
statutory  inhibition  against  such  con- 
tracts, the  parties  would  have  a  right 
to  make  the  same.  This  necessarily 
loads  to  the  inevitable  conclusion  that 
tlio  contract  involved  in  this  case  was 
valid  and  binding  upon  the  parties 
thereto."  Jackson  v.  Indian  etc.  Co. 
(1909),  16  Idaho,  430.  101  Pac.  814, 
modified  in  110  Pac.  251. 

8  Cal.  Stats.  1901,  p.  331.  Also 
section  11^  of  the  act  of  1885,  p.  95, 
added  1897,  p.  49.  A  Wyoming  stat- 
ute declares:  "The  use  of  "water  stored 
under  the  provisions  of  this  act  may 
be  acnuired  on  such  terms  as  shall  be 

r"jr 1    upon   between   the   partios   in 

interest."     Wyo.  Laws  1905,  c.  14, 
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California  district,  Mr.  Justice  Ross  expressed  great  dissatis- 
faction with  the  Park  case,  because  the  language  used  in  it  was 
not  modified  to  inhibit  contracts  that  were  in  their  terms  vio- 
lative  of  the  restrictive  law  (common  law,  if  not  statute)  to  se- 
cure reasonable  service  to  all  upon  tender  of  a  reasonable  rate.9 
The  facts  presented  in  the  Park  case,  however,  did  not  involve 
such  question,  which  accounts  for  the  broad  language  used  in  it; 
but  there  can  be  little  doubt  that,  the  California  constitution  hav- 
ing placed  the  restrictive  principle  against  unreasonable  conduct 
of  the  business  on  high  and  secure  ground,  contracts  unreasonable 
to  the  consumer  or  discriminating  against  other  consumers,  or  vio- 
lating other  duties  or  restrictions  of  public  service,  are  illegal. 
The  general  principle  is  that  the  duty  of  the  company  not  to  use 
its  monopoly  to  enforce  improper  demands  cannot  be  evaded  by 
contract.10  "Irrigation  companies  authorized  to  exercise  the 
power  of  eminent  domain  are  quasi  public  corporations,  and  can- 
not limit  their  liability  to  the  public  by  contract. ' ' u 

Indeed,  practically  concurrently  with  the  Park  case  (in  the  vol- 
ume of  the  reports  following  it) ,  in  as  emphatic  terms,  it  was  held 
in  the  Crow  case 12  that  no  contract  at  all  can  be  binding  because, — 
the  company  being  bound  by  law  to  furnish  water  without  a  con- 
tract,— there  can  be  no  consideration  for  the  contract.13  So,  also, 

9  Souther  v.  San  Diego  etc.  Co.,  112       fenclant  company  to  furnish  the  plain- 
Fed.  228.  tiff  with  water  whether  he  agreed  to 

10  Cal.  Civ.  Code,  sec.  3513.     "Any-  the  regulations  or  not,"  and  further 
one  may  waive  the  advantage  of  a  law  in  the  same  case:   "Under  the  provi- 
intended  solely  for  his  benefit.     But  a  sions  of  section  1  of  article  14  of  the 
law   established   for   a   public   reason  constitution,  and  of  the  act  of  March 
cannot  be  contravened   by  a   private  12,  1885,  to  enforce  the  same,  the  sale, 
agreement."  rental,  or  distribution  of  water  is  de- 

11  Headnote    in     Southwestern   Re-  clared  to  be  a  'public  use,"  and  it  is 
porter  to  Colorado  etc.  Co.  v.  McFar-  made  the  duty  of  a  water  company 
land  (Tex.  Civ.  App.),  94  S.  W.  400.  supplying   water   for    distribution   to 
See,  also,  S.  C.,  50  Tex.  Civ.  App.  97,  furnish  water  upon  tender  of  the  es- 
109  S.  W.  435.     See,  also,  Leavitt  v.  tablished    dates,   and   no    other   duty 
Lassen  Irr.  Co.,  157  Cal.  82,  106  Pac.  than  such  tender  can  be  lawfully  pre- 
404.     Cf.   Railroad   Co.   v.  Lockwood,  scribed  or  imposed  by  such  company  as 
17  Wall.  (U.  S.)  357,  21  L.  Ed:  627,  a  condition  for  supplying  water  as  re- 
and  Hart  v.  Pennsylvania  Ry.,  112  U.  quired  by  law."     The  year  following 
S.  331,  5  Sup.  Ct.  Rep.  151,  28  L.  Ed.  this  decision  the  California  legislature 
717.  passed  the  act  of  1901,  quoted  infra, 

12  Crow  v.  San  Joaquin  W.  Co.,  130  sec.  1432,  declaring  contracts  binding, 
-Cal.  309,  62  Pac.  562,  1058.  "Any  law  or  rule  to  the  contrary  not- 

13  The   court   said:    "If   this   could  withstanding,"     and     declaring     that 
be  considered  as   a  contract    binding  waiver  of  payment  in  advance  shall  be 
upon  the  user  of  water  for  all  future  sufficient  consideration  for  such  con- 
time,  it  would  be  without  considera-  tract;  evidently  intended  expressly  to 
tion,  for  it  was  the  duty  of  the  de-  overrule  the  Crow  case.     If  so,  it  is 
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in  Idaho,  a  doctrine  was  laid  down  similar  to  the  Crow  case,  and 
it  was  held  that  no  contract  can  be  binding  upon  a  consumer  with 
growing  crops,  because  to  require  a  consumer  to  sign  it  amounts 
per  se  to  compulsion,  oppression  and  duress,  since  his  crops  will 
be  ruined  if  water  is  withheld.34 

Between  the  Park  case  and  the  Crow  case,  the  true  law,  as  in- 
dicated in  the  later  case  of  Leavitt  v.  Lassen  Irr.  Co.,  15  is  on  a  mid- 
dle ground;  namely,  each  case  must  be  considered  upon  the  facts 
presented,  and  examined  to  see  whether  any  conditions  or  duties 
of  public  service  are  violated  by  the  terms  of  the  contract.  The 
distributor  must  furnish,  whether  it  contracts  or  not,  a  reasonable 
service  upon  tender  of  a  reasonable  rate.  It  is  a  question  of  fact 
in  each  case  whether  the  terms  of  the  contract  are  unreasonable 
or  improper  toward  the  consumer,  or  discriminate  against  other 
consumers,  or  turn  over  to  private  service  property  devoted  to 
public  use;  or  otherwise  conflict  with  the  public  trust.  In  the 
Leavitt  case,  holding  that  the  contract  presented  was  invalid  be- 
cause of  such  a  conflict  (turning  over  to  private  service  property 
in  public  use),  Mr.  Justice  Henshaw  said:  "All  are  equally  en- 
titled to  share  in  the  use  of  the  water  who  pay,  or  offer  to  pay, 
the  legal  rate  and  to  abide  by  the  reasonable  rules  and  regulations 
of  the  company.  It  does  not  follow  that  a  water  company  may  not 

probably  unconstitutional.     Leavitt  v.  making  the  application  to  sign  a  spe- 

Lassen  Irr.  Co.,  157  Cal.  82,  106  Pac.  cial  contract  binding  him  to  do  things 

404.  which  the  law  does  not  require  him  to 

14  The  court 'say:   "In  the  case  at  do.     And  a  contract  like  the  one  in 

bar  the  respondent  avers  that  the  ir-  question    executed  under  the    circum- 

rigation  company  refused  to    deliver  stances  alleged  in  the  answer  is  in  con- 

him  any  water  until  he  signed   said  travention  of  the  laws  of  this  State 

contract,   and   through    fear  that   he  and  is  voidable,  if  not  void."     Green 

would  be  unable  to    raise  any  crops  v.  Byers,  16  Idaho,  178,  101  Pac.  79. 

whatever  on  said  land  if  he  did  not  See,   also,   Gould   v.   Maricopa  Co.,   8 

secure  the  water,  and  being  in  imme-  Ariz.  429,  76  Pac.  601 ;  Salt  River  Co. 

diate  need  of  water  for  the  irrigation  v.  Xelssen,  10  Ariz.  9,  85  Pac.  117, 

of  said  lands,  and  defendant  solemnly  12  L.  R.  A.,  N.  S.,  711,  16  Ann.  Cas. 

protesting  to  the  officers  and  agents  of  796 ;  Combs  v.  Agric.  D.  Co.,  17  Colo, 

said    company    against    signing    said  146,   31    Am.    St.    Rep.    275,   28   Pac. 

contract,      he      signed      it If,  966 ;  Wheeler  v.  Northern  Irr.  Co.,  10 

through  the  fear  of  such  threats  being  Colo.  582,  3  Am.  St.  Rep.  603,  17  Pac. 

carried  out,  the  defendant  entered  into  487 ;    San  Diego  Co.   v.  City  of  Xa- 

said  contract,  the  minds  of  the  par-  tional  City,  74  Fed.   79;    San  Diego 

ties  did  not  meet,  and  there  was  no  Co.  v.  Jasper,  110  Fed.  706;  Mandell 

valid    contract     entered    into v.  San  Diego  etc.  Co.,  89  Fed.  295; 

When  a    party  is  entitled    to  water  Wilterding  v.  Green,  4  Idaho,  773,  45 

from  a  ditch   company   and   does  all  Pac.  134;  Lowe  v.  Yolo  etc.  Co.,  8  Cal. 

that  the  laws  of  the  State  require  him  App.  204,  96  Pac.  379,  157  Cal.  503, 

to  do  in  order  to  get  that  water,  the  108  Pac.  297.     See  supra,  sec.  1280, 

company  is  bound  to  deliver  the  water,  compulsory  service, 
and  cannot  legally  require  the    party          15  157  Cal.  82,  106  Pac.  404. 
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make  specific  contracts  with  individual  consumers  which  are  within 
the  purview  of  the  constitution  and  within  valid  legislative  en- 
actments regulating  the  public  use.  This  is  precisely  as  decided 
by  Fresno  Canal  Co.  v.  Park.18  But,  as  decided  in  Crow  v.  San 
Joaquin  Irr.  Co.,17  immediately  following  the  Park  case,  such  a 
contract,  even  if  violated  by  the  consumer,  could  not  operate  to 
deprive  him  of  his  constitutional  right  to  the  water  furnished  by 
the  public  service  corporation  upon  tender  to  it  of  the  legal  rate. 
For  the  breach  of  the  consumer's  contract,  the  water  company 
must  seek  other  redress  than  that  of  depriving  the  consumer  of 
his  share  of  the  supply."18  And  further  said  that,  in  view  of 
the  constitutional  provision  declaring  the  use  a  public  one,  the 
legislature*  cannot  change  this  principle  of  law,  and  any  statutes 
declaring  the  power  of  contract,  so  far  as  they  might  seem  to  au- 
thorize contracts  in  violation  of  reasonable  and  equal  service  upon 
tender  of  a  proper  rate,  would  be  unconstitutional.19 

Taking  the  above  decisions  as  a  whole,  as  well  as  upon  principle, 
the  rule  seems  to  be  that  a  contract  with  a  consumer  made  by  or 
required  by  a  public  service  company  is  not  per  se  invalid,  but 
that  the  test  of  its  validity  is  whether  it  contains  terms  or  has  an 
effect  in  excess  of  the  reasonable  rates,  rules  and  regulations  which 
the  company  is  entitled  to  make;  whether  it  is  unreasonable  being1 
a  question  of  fact  in  each  case.20  In  the  Park  case  21  the  binding 
force  of  a  contract  not  shown  to  contain  unreasonable  conditions 
was  upheld.  On  the  other  hand,  contracts  placing  a  substantial 
clog  upon  the  right  to  receive  service,  such  as  contracts  for  exces- 
sive rates,  or  requiring  in  advance,  as  a  condition,  the  payment 
of  a  "bonus"  or  "initiation  fee,"  or  the  purchase  of  a  perpetual 
"  water-  right,  "  or  the  payment  of  all  back  dues  in  arrears,  or  re- 
quiring the  waiver  of  the  consumer's  right  under  the  law,  or  de- 
voting the  property  in  whole  or  part  to  exclusive  private  service, 
or  discriminating  against  other  consumers,  or  conflicting  with  the 
general  duties  of  public  service,  have  been  held  illegal  ;  2*  nor,  if 

16  129  Cal.  437,  62  Pac.  87.  take  water  under  the  rate  established 

17  130  Cal.  309,  62  Pac.  562,  1058.  by  law  by  reason  of  his  refusal  to  pay 

18  Again  later  saying:   "In  Fresno  under    and    in    accordance    with    the 
Canal  Co.  v.  Park,  supra,  it  was  held  terms  of  his  contract." 

that,  in  the  absence  of  a  rate  fixed  by  19  Infra   sec    13°5 


In  Crow  v.  San  Joaquin  etc.  Canal  Co.,  " 

supra,  it  was  held  that  a  consumer  did  21  129  Cal-  441-  62  pae-  87. 

not  deprive  himself  of   the   right   to          2-  Supra,  sec.  1280. 
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improper,  can  the  legislature  legalize  them  where  the  constitution 
declares  the  use  a  public  one. 

(3d  ed.) 

§  1318.  Same. — Contracts  providing  forfeitures  of  the  con- 
sumer's rights  thereunder,  even  when  not  invalid  as  unreasonable, 
and  violative  of  the  rule  of  compulsory  service,  will  be  strictly 
construed.23  But  where  a  consumer  violates  his  contract  in  essen- 
tial matters,  the  company  may  rescind  it  and  sue  for  the  reasonable 
value  of  services  rendered  irrespective  of  the  terms  of  the  contract 
(though  it  cannot  shut  off  the  water).24  A  contract  to  supply 
water  "year  after  year,  so  long  as  he  shall  pay  the  annual  rental 
therefor,"  may  be  terminated  by  the  consumer  at  the  end  of  any 
year.25 

B.     RATE  CONTRACTS. 
(3d  ed.) 
§  1319.     Contracts    Fixing   Rates,  in  the  Absence    of   Public 

Rate-fixing. — The  matters  just  covered  apply  to  contracts  fixing 
rates  where  the  public  authorities  have  not  fixed  a  rate.  Thus,  in 
California  it  was  considered  settled  by  the  Park  case  that  the  com- 
pany may  fix  rates  in  its  contracts  under  such  circumstances ;  and 
so  long  as  the  contract  rate  is  not  unreasonably  high  nor  discrimi- 
natory, this  seems  to  be  the  law,  and  properly  so.1 

It  is  true  that,  as  a  phase  of  the  assertion  of  contract  regulation 
generally,  the  rule  has  been  widely  stated  without  the  qualifica- 
tion.2 So  it  has  been  held  that  a  contract  allowing  a  company  to 

23  "Forfeitures  are  not  favored  by  1  Fresno  Canal  etc.  Co.  v.  Park,  129 

the  law,  and  while  we  do  not  say  that  Cal.  441,  62  Pac.  87;    Stanislaus  W. 

a  ditch    company    may    not,  by  apt  Co.  v.  Bachman,  152  Cal.  716,  93  Pac. 

words  in  their  contracts   or  by-laws,  858,  15  L.  R.  A.,  N.  S.,  359;  Leavitt 

provide  that  a  water-right  shall  be  for-  v.  Lassen  Irr.  Co.,  157  Cal.  82,   106 

feited  bv  failure  to  pay  the  price  for  Pac.  404;     Boise    etc.  Co.  v.  Turner 

the  carriage  of  water,  we  do  say  that  (Idaho),    176    Fed.    374;    Cal.    Stats, 

the  words  employed  in  the  by-laws  of  1885,  p.  95,  sec.  5  (as  amd.  in  Stats, 

this     company     do    not    so    operate."  1897,  p.  49.  and  1901,  p.    80) ;  Stats. 

Cooper  v.  Shannon,  36  Colo.  98,  118  1901.  p.  331. 

Am.  St.  Rep.  95,  85  Pac.    175.     See  2  The  law  is  put  in  the    broadest 

Kimball  v.  Northern  Irr.  Co.,  42  Colo.  terms  in  a  case  in  the  United  States 

412.    94    Pac.     333.     See   supra,   sec.  circuit  court  of  appeals  for  the  circuit 

1280,  compulsory  service.  in  which    California    lies,  reaching  a 

2*  Leavitt   v.  Lassen   Irr.   Co.,   157  similar  result    before  the  Park  case: 

Cal.  82,  106  Pac.  404;  Lassen  Irr.  Co.  "What  is  the  trend  and  purport  of  the 

v.  Long,  157  Cal.  94,  106  Pac.  409.  decision  in  that  case,  and  of  the  other 

25  South  Boulder  etc.  Ditch  Co.  v.  decisions  of  the  supreme  court  of  tho 

Ma rf ell,   15   Colo.  307,  25   Pac.  504;  State  of  California  to  which  reference 

San  Diego  Co.  v.  Sharp,  97  Fed.  394,  1ms  beon  made?     They  are  to  the  ef- 

38  C.  C.  A.  220.  feet    that,    notwithstanding  the    fact 

W«Ur  Bight*— 77 
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raise  its  rates  is  valid,3  and  a  company  may  raise  its  rates  where 
the  contract  does  not  fix  them  for  any  specific  period  of  time* 
(but  not  where  a  specific  time  is  fixed) ; 5  and  it  has  been  held  that 
the  contract  rate  may  be  made  a  lien  upon  the  land  supplied.6 

But  it  seems  clear  that  no  contract  can  displace  the  power  of 
the  courts  to  prevent  exaction  of  an  excessive  rate,  nor  prevent 
the  consumer  from  tendering  a  reasonable  rate  and  securing  man- 
damus 7  if  the  contract  rate  is  excessive  (the  reasonableness  of  his 
tender  being  a  question  of  fact  in  each  case)  ;  nor  can  a  discrimi- 
natory contract  be  enforced  by  either  party  thereto.8  The  Cali- 
fornia statute  that  companies  may,  in  the  absence  of  action  by  the 
board  of  supervisors,  fix  their  own  rates,9  and  the  statutes  that  con- 
tract rates  shall  be  binding  when  the  board  has  not  acted  10  seem 


that  the  constitution  declares  that  the 
use  of  waters  of  the  State  appro- 
priated for  irrigation  purposes  is  a 
public  use,  and  the  further  fact  that, 
under  the  law  of  1885,  upon  the  peti- 
tion of  twenty-five  consumers,  the  com- 
missioners of  the  county  may  fix  the 
rates  to  be  charged  by  the  company 
and  paid  by  the  consumer,  neverthe- 
less, until  such  rates  are  fixed  in 
pursuance  of  law,  the  corporation  fur- 
nishing the  water,  and  the  consumer 
receiving  it,  are  left  free  to  make  such 
contracts  as  they  may  see  fit  to  make, 
and  their  agreement  will  be  sustained 
by  the  courts.  In  other  words,  there 
is  no  provision  of  the  laws  of  the 
State,  and  no  principle  of  public 
policy  which  inhibits  such  contracts." 
San  Diego  etc.  Co.  v.  Souther,  90  Fed. 
164,  32  C.  C.  A.  548.  This  case  was, 
after  the  rendition  of  this  opinion,  al- 
lowed to  go  over  until  the  decision 
of  the  Park  case,  pending  at  the  same 
time,  and  after  the  decision  in  the 
Park  case,  was  affirmed.  Same  v. 
Same.  104  Fed.  706,  44  C.  C.  A.  143. 
See,  also,  Lanning  v.  Osborne,  76  Fed. 
319;  Souther  v.  San  Diego  etc.  Co., 
112  Fed.  229;  San  Diego  etc.  Co.  v. 
Jaspar,  189  U.  S.  445,  23  Sup.  Ct. 
Rep.  571,  47  L.  Ed.  74;  San  Diego 
etc.  Co.  v.  Jaspar,  110  Fed.  706; 
Boise  etc.  Co.  v.  Turner  (Idaho),  176 
Fed.  373;  Spring  Valley  Co.  v.  San 
Francisco,  165  Fed.  712;  Jack  v.  Vil- 
lage of  Grangeville  (1903),  9  Idaho, 
291,  74  Pac.  969;  Jackson  v.  Indian 
etc.  Co.,  16  Idaho.  430,  101  Pac.  814, 
modified  in  18  Idaho,  513,  110  Pac. 


251;  Bothwell  v.  Consumers'  Co.,  13 
Idaho,  568,  92  Pac.  533,  24  L.  R.  A., 
N.  S.,  425.  In  Osborne  v.  San  Diego 
Co.,  178  U.  S.  22,  20  Sup.  Ct.  Rep. 
860,  44  L.  Ed.  961,  the  headnote  says 
rates  cannot  be  fixed  by  contract,  but 
this  is  error,  as  the  decision  was  that 
this  contract  did  not  attempt  to  fix 
them,  but  left  it  to  the  company  in 
the  same  manner  as  though  there  had 
been  no  contract.  See,  as  to  this 
headnote,  San  Diego  Co.  v.  Souther, 
104  Fed.  706,  44  C.  C.  A.  143. 

3  Osborne  v.  San  Diego  Co.,  178 
U.  S.  22,  20  Sup.  Ct.  Rep.  860,  44  L. 
Ed.  961. 

•*  Ibid.,  and  San  Diego  Co.  v.  Jas- 
per, 189  U.  S.  445,  23  Sup.  Ct.  Rep. 
571,  47  L.  Ed.  892;  Lanning  v.  Os- 
borne, 76  Fed.  319. 

5  Boise  etc.  Co.  v.  Turner  (Idaho), 
176  Fed.  373. 

«  Supra,  sec.  537  et  seq. 

7  Supra,  sec.  1280. 

8  Leavitt   v.    Lassen   Irr.    Co.,    157 
Cal.    82,    106   Pac.    404;    Lassen    Irr. 
Co.   v.  Long,   157   Cal.   94,    106   Pac. 
409,     holding   a    contract    for    "free 
water-right"  invalid  as  discriminatory, 
especially  when  coupled  with  a  provi- 
sion to  serve  the  free  right  in  priority 
to  the  paying  customers.     See  Nampa 
Irr.  Dist.  v.  Gess,  17  Idaho,  552.  106 
Pac.   993,  as   to   "free  water-rights." 
See  supra,  sec.  1283,  "discrimination." 

»  Cal.  Stats.  1901,  p.  80,  amending 
Stats.  1885.  p.  95,  sec.  5. 

10  Cal.  Stats.  1897,  p.  49  (insert- 
ing sec.  11  ^  into  Stats,  of  1885.  p. 
95) ;  and  Stats.  1901,  p.  331. 
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constitutional  only  to  the  extent  that  they  may  be  construed  not 
to  take  from  the  courts  the  power  to  grant  relief  to  a  consumer 
who  shows  that  the  company's  rate  or  the  contract  rate  was  ex- 
cessive or  discriminatory.  The  power  to  grant  relief  from  im- 
proper demands  is  placed  beyond  contract  or  company  by  a  higher 
authority  than  the  legislature,  when  the  constitution  declares  the 
use  a  public  one.11 

(3d  ed.) 

§  1320.    Effect  of  Transfer  of  Water  System  upon  Contract 

Rates. — Where  a  rate  has  been  validly  fixed  by  contract  for  a 
definite  period,  it  is  usually  held  binding  upon  a  successor  of  the 
company,  when  the  water  system  changes  hands  upon  a  sale,  or 
foreclosure  of  bond  mortgage  or  other  transfer,  and  the  new  com- 
pany cannot  raise  the  rate  (at  least  as  to  all  contract  rates  of  which 
it  has  notice).12  The  theory  upon  which  this  is  held  is  usually, 
in  the  case  of  mortgages,  that  it  is  an  implied  term  in  the  mort- 
gage that  the  company  shall  continue  as  a  going  concern,  and  do 
all  reasonably  necessary  to  that  end,  including  the  making  of  con- 
tracts with  consumers;  that  therefore  the  mortgagor  acted  as  an 
agent  of  the  bondholders  and  of  the  foreclosure  purchaser  in  mak- 
ing these  contracts,  which  are  consequently  binding  upon  the 
latter.13 

Even  if  the  contract  itself  were  not  binding  upon  the  successor, 
the  new  company  nevertheless  would  not  be  entitled  to  raise  the 

11  Lassen  cases,  infra,  N.  W.  174;  Boise  etc.  Co.  v.  Turner 

12  Clyne  v.  Benicia  W.  Co.,  100  Cal.  (Idaho),  176  Fed.  373;  Cobbey's  Ann. 
310,  34  Pac.  714;  Hunt  v.  Jones,  149  Neb.  Stats.,  sec.  6817;  Laws  1895,  c. 
Cal.  97,  86  Pac.  686;   Stanislaus  W.  69,  p.  267,  sec.  63. 

Co.  v.  Bachman.  152  Cal.  716,  93  Pac.  13  Sammons  v.  Kearney  etc.  Co.,  77 
858,  15  L.  R.  A.,  N.  S.,  359;  Knowles  Neb.  580,  110  N.  W.  308,  8  L.  R.  A., 
v.  New  Sweden  Irr.  Dist.  (1909),  16  N.  S.,  404.  Where  the  mortgagee 
Idaho,  217,  101  Pac.  81;  Niday  v.  retains  the  benefit  of  the  contract  and 
Barker  (1909),  16  Idaho,  73,  101  Pac.  holds  possession  of  the  consideration 
254 ;  Nampa  etc.  Irr.  Dist.  v.  Gess  given  to  the  mortgagor,  he  will  be  held 
(1910),  17  Idaho,  552,  106  Pac.  993.  to  have  assumed  the  burden  of  the 
See,  also,  Idaho  Fruit  Co.  v.  Great  contract  also,  and  be  bound  to  fur- 
Western  etc.  Co.  (1909),  17  Idaho,  nish  water  as  for  an  affirmance,  adop- 
273,  105  Pac.  562;  Idaho  Rev.  Codes,  tion  or  novation  of  the  contract, 
sec.  3292;  Western  Irr.  Co.  v.  Chap-  Clyne  v.  Benieia  W.  Co.,  100  Cal.  310, 
man  (1899),  8  Kan.  App.  778,  59  34  Pac.  714.  Contracts  of  promoters 
Pac.  1098;  Sammons  v.  Kearney  to  supply  water  at  fixed  rates  have 
Power  &  Irr.  Co.,  77  Neb.  580,  110  been  held  binding  on  the  after- formed 
N.  W.  308.  8  L.  R.  A.,  N.  S.,  404;  company  which  assumed  the  benefits 
Clague  v.  Tri-State  Co.  (1909),  84  of  the  "contract.  Robbins  v.  Bangor 
Neb.  499.  133  Am.  St.  Rep.  637,  121  etc.  Co.,  100  Me.  496,  62  Atl.  136,  1 
N.  W.  570;  Almeria  etc.  Co.  v.  L.  R.  A.,  N.  S.,  963. 
Tzschuck  Canal  Co.,  67  Neb.  290,  93 
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rate  unless  previously  unreasonably  low,  for,  irrespective  of  con- 
tract, the  new  company  is  bound  like  the  old  one  to  com- 
pulsory service  upon  tender  of  reasonable  rates,  and  the  old  con- 
tract rate,  when  insisted  upon  by  consumers,  would  be  almost 
conclusive  evidence  of  what  is  reasonable. 

The  matter  arises  because  of  the  bankruptcy  of  irrigation  con- 
cerns started  in  "boom"  times.  They  then  offer  extravagantly 
favorable  terras  to  the  first  settlers  or  consumers,  and  in  time  come 
to  the  inevitable  end.  Failure,  foreclosure,  and  reorganization 
follow,  and  the  new  concern  seeks  a  more  rational  basis  for  rates. 
It  is  a  difficult  situation,  in  which  the  sympathy  of  the  courts  is 
with  the  early  consumers  against  the  new  company.  Yet  it  is 
hard  on  new  consumers,  since  they  must  pay  higher  to  make  up 
the  loss,  so  long  as  the  low  early  rates  stand.  Stanislaus  W.  Co. 
v.  Bachman,  supra,  was  a  typical  case  of  this  kind,  upholding  the 
binding  force  of  the  early  contract  rate;  and  probably  is  still  in 
good  standing  upon  this  point.14 

(3d  ed.) 

§  1321.  Effect  of  Public  Rate-fixing  upon  Contract  Rate-fixing. 
The  foregoing  considered  the  matter  of  contracts  fixing  rates  (not 
found  to  be  unreasonable  to  the  consumer)  in  the  absence  of  pub- 
lic action  fixing  rates ;  and  the  contract  rate  is  not  affected  by  con- 
stitution or  statute  providing  a  public  method,  so  long  as  that 
method  has  not  been  exercised.15  But  when  the  public  authori- 
ties have  acted  and  fixed  a  rate,  what  is  its  bearing  upon  the  con- 
tract rate? 

The  California  statutes  upon  the  matter  are  inconsistent.  In 
1879  the  constitution  declared  the  distribution  of  water  to  the 

n  Leavitt  v.  Lassen    Irr.  Co.,   157  this  company  received  some  considera- 

Cal.  82,  106  Pac.  404.     In  Boise  etc.  tion  for  making  them,  which  is  pre- 

Co.  v.  Turner  (Idaho),  176  Fed.  373,  sumed  to  inure  to  the  benefit  of  this 

a  case  of  this  kind,  the  new  company  company.     At  any  rate,  it  bought  with 

was  objecting  to  the  old  contract  rates  knowledge   of  them.     If  it  made  an 

as  too  low  (no  public  rate-fixing  hav-  improvident    contract,    it    can    hardly 

ing     been     undertaken).     The     court  ask  the  court  to  correct  that  misfor- 

held :  "Certainly  it  may  be  argued,  as  tune,  which  is  not  alleged  to  be  the 

it  has  been,  that  the  enforcement  of  result  of  either  fraud  or  mistake." 

these  contracts  is  a  hardship  to   the  15  Boise  etc.  Co.  v.  Turner  (Idaho), 

company,  as  well  as  to  the  other  water  176   Fed.  373 ;    Fresno    Canal   Co.  v. 

users,  who  may  have  to  pay  a  higher  Park,  129  Cal.  441,  62  Pac.  87;   San 

rate  to  make  good  to  the  company  its  Diego  Co.  v.  Souther,  90  Fed.  164,  32 

losses  on  them.     It  is,  however,  pre-  C.  C.  A.  548,  104  Fed.  706,  44  C.  C.  A. 

sumed  that  when  these  contracts  were  143. 
made   the   predecessor  in  interest  of 


§  1321  Ch.  56.     CONTRACT  RIGHT.  (3d  ed.)  1221 

public  a  public  use  and  subject  to  State  regulation,  and  specifically 
provided  for  rate  regulation  in  cities,  but  left  details  outside  of 
cities  to  the  legislature.10  The  first  legislature  thereafter,  under 
influence  of  the  movement  that  enacted  the  constitution,  passed 
an  act  giving  rate-regulating  power  in  irrigation  to  the  county 
boards  of  supervisors  and  added  that  a  company  collecting  a  higher 
rate  shall  forfeit  franchise  and  waterworks ; 17  and  a  similar, 
more  detailed,  act  was  passed  in  1885. 18  But  the  stress  of  the 
movement  for  public  control  died  down  in  the  following  years; 
and  so  in  1897  an  amendment  to  the  act  of  1885  declared  that 
"nothing  in  this  act  contained  shall  be  construed  to  prohibit  or 
invalidate  any  contract  already  made,  or  which  shall  hereafter 
be  made";19  while  in  1901,  the  movement  which  culminated  in 
the  constitutional  convention  being  now  well  in  the  past,  a  new 
statute  said  that  contracts  with  companies  shall  be  valid,  "any  law 
or  rule  to  the  contrary  notwithstanding,"  but  that  "no  such  con- 
tract shall  provide  for  the  sale,  rental,  or  distribution  of  any  such 
water  at  any  rate  exceeding  the  established  rates  fixed  and  regu- 
lated therefor  by  the  board  of  supervisors,"  etc.,  but  adding: 
"Nothing  in  this  act  contained  shall  affect  any  contract  made  prior 
to  the  time  that  the  board  of  supervisors  fix  and  establish  the  rates 
and  regulations  for  and  under  which  water  may  be  sold  and  sup- 
plied."20 It  is  said  in  Leavitt  v.  Lassen  Irr.  Co.,21  that  any  stat- 
ute conflicting  with  the  constitution  must  fall ;  and  therefore  it 
may  be  that  statutes  validating  contract  rates  where  they  conflict 
with  those  fixed  by  a  public  body  are  an  attempt  to  evade  the 
State  control  declared  in  the  constitution,  and  unconstitutional. 

As  to  rates  made  by  contract  while  public  rates  are  already  in 
force  this  seems  the  plausible  result.  A  public  power  actually  ex- 
ercised as  fixed  in  the  constitution  cannot  be  displaced  by  private 
contract ; 22  and  the  fact  that  the  contracting  consumer  may  be 
satisfied  would  further  tend  to  show  that  he  was  getting  an  ad- 
vantage over  the  public  rate,  which  would  be  discrimination.23 

ie  Cal.  Const.,  art.  14.  23  This  seems   to   follow  from   the 

17  Stats.  1880,  p.  16.  Lassen  case,  supra. 

18  Stats.  1885,  p.  95.  Stanislaus   W.  Co.  v.  Bachman,  152 
IB  Stats.    1897,   p.   49,  adding  sec.       Cal.  712,  93  Pac.  858,  15  L.  R.  A.,  N. 

]li/6  to  the  statute  of  1885.  S.,    359,    contained    a    dictum    that 

20  Cal.  Stats.  1901,  p.  331.  "under  the   present   statute    the   con- 

21  157  Cal.  82,  106  Pac.  404,  quoted  tract  rights  prevail  in  all  cases,  the 
infra,  sec.  1325.  boards  of  supervisors  being  powerless 

22  See  Cal.  Civ.  Code,  sec.  3513.  to  affect  or  interfere  with  them,"  re- 
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As  to  contracts  made  while  there  was  no  public  rate,  however 
(the  public  rate  being  adopted  subsequently),  the  question  is  a 
difficult  one.  Since  contracts  are  valid  so  long  as  public  action 
is  not  taken  (provided  the  contract  rate  is  not  discriminatory  or 
excessive),  subsequent  assumption  of  public  control  might  seem 
to  impair  the  obligation  of  contracts,  within  the  Federal  consti- 
tution.24 On  the  other  hand,  it  may  be  that  the  possibility  of 
State  control,  being  reserved  by  the  constitution,  entered  into  the 
contract,  or  the  contract  was  made  at  the  peril  of  later  public 
action;  moreover,  there  would  be  no  uniformity  of  service  (which 
is  required  by  the  constitutional  declaration  that  the  use  is  a  public 
one)  if  some  consumers  paid  according  to  contract  and  some  ac- 
cording to  the  publicly  fixed  rates. 

The  matter  has  usually  been  treated  as  an  open  question,25  though 
it  may  possibly  be  that  the  public  rate  displaces  previous  contract 
rates,  as  well  as  later  ones.1 


ferring  to  Stats.  1897,  p.  49,  inserting 
sec.  11%  into  the  act  of  1885,  p.  95. 
But  the  Lassen  case  generally  disap- 
proves the  Stanislaus  case.  It  is  said 
by  way  of  dictum  in  one  case  that 
after  rates  are  already  fixed  by  the 
supervisors,  new  contracts  cannot  fix  a 
rate,  as  that  would  be  evading  the  rate- 
fixing  power  given  by  law  to  the  super- 
visors. Lanning  v.  Osborne,  76  Fed. 
319.  In  an  Alabama  case  it  is  held, 
however,  that  a  contract  rate  is  bind- 
ing if  less  than  the  ordinance  rate, 
and  noncontracting  consumers  may  be 
charged  the  ordinance  rate,  because 
the  discrimination  is  then  against  the 
company  and  not  against  the  con- 
sumers, unless  the  facts  show  actual 
bad  faith  toward  the  public.  State 
ex  rel.  Ferguson  v.  Birmingham  W. 
Co.  (1910),  164  Ala.  586,  51  South. 
354.  See,  also,  Boise  etc.  Co.  v.  Tur- 
ner (Idaho),  176  Fed.  373. 

24  See  Los  Angeles  Co.  v.  City  of 
Los    Angeles,   88   Fed.    720;    City   of 
Pocatello  v.  Murray  (C.  C.  Idaho),  173 
Fed.  382. 

25  Leavitt  v.  Lassen  Irr.   Co.,   157 
CaL  82,  106  Pac.  404;  Stanislaus  W. 
Co.  v.  Bachman,  152  Cal.  716,  93  Pac. 
858,  15  L.  R.  A.,  N.  S.,  359   (dictum 
that    contract    rate    would    prevail) ; 
Boise  etc.  Co.  v.  Turner  (Idaho),  176 
Fed.    373    (dictum  that    public  rate 
would  prevail)  ;  Jackson  v.  Indian  etc. 
Co.,  16  Idaho,  430,  101  Pac.  814,  say- 


ing: "We  are  not  called  upon  to  de- 
cide in  this  case,  for  the  reason  that 
it  does  not  appear  that  such  rates  have 
ever  been  established  by  the  board," 
etc.  See  Same  v.  Same,  18  Idaho, 
513,  110  Pac.  251. 

i  In  the  Federal  court  for  the  cir- 
cuit in  which  California  lies  (ninth 
circuit),  Judge  Ross  has  rendered  two 
decisions.  In  Souther  v.  San  Diego 
etc.  Co.  (Cal.),  112  Fed.  228,  he  felt 
bound  by  the  broad  language  of  the 
Park  case  to  say  by  way  of  dictum 
that  the  contract  rate  prevailed,  even 
though  the  board  of  supervisors  subse- 
quently acted  and  fixed  a  lower  rate. 
But  the  Park  case  expressly  left  the 
question  open,  and  had  not  decided  it, 
as  is  also  true  of  San  Diego  Co.  v. 
Souther,  90  Fed.  164,  32  C.  C.  A.  548, 
104  Fed.  706,  44  C.  C.  A.  143.  The 
other  case  is  Boise  City  Irr.  Co.  v. 
Clarke  (Idaho),  131  Fed.  415,  65  C.  C. 
A.  399,  where  Judge  Ross  in  the  cir- 
cuit court  of  appeals  held  (under  a 
constitutional  provision  similar  to  that 
of  California)  that  when  rates  are, 
subsequent  to  a  contract,  fixed  by  the 
supervisors,  they  prevail  as  so  fixed,  at 
least  as  to  noncontracting  consumers. 
In  Colorado,  action  by  the  county 
board  fixing  a  rate  has  been  said  to 
prevail  over  a  previous  contract  rate. 
Northern  Colo.  Co.  v.  Pouppirt,  47  Colo. 
490,  108  Pac.  23;  South  Boulder  etc. 
D.  Co.  y.  Marfell,  15  Colo.  307,  25 
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§  1322.  Contracts  Between  Companies  and  Cities. — Not  in- 
tending to  say  much  upon  city  supply,  contracts  between  water 
companies  and  cities  are  here  mentioned  only  because  the  writer 
has  the  impression,  from  general  reading,  that  a  greater  immunity 
from  regulation  prevails  as  to  them  than  as  to  contracts  between 
the  company  and  individuals.2  And  there  is  ground  for  distinc- 
tion, because  the  law  of  public  control  is  to  prevent  advantage 
being  taken  of  consumers,  which  is  much  less  likely  where  the 
city  authorities  act  in  their  behalf  in  making  the  contract,  than 
where  each  individual  is  left  to  his  own  resources. 

(3d  ed.) 

§  1323.  Contracts  by  the  United  States  Under  the  Policy  of 
Conservation. — As  considered  in  another  place,  the  United  States 
has  in  some  instances  stipulated  by  contract  with  power  com- 
panies as  to  the  rate  they  shall  charge  as  well  as  concerning  the 
general  management  of  the  plant.3  So  far  as  the  foregoing  dis- 
cussion of  the  effect  of  contract  bears  upon  the  proposal  that  pub- 
lic service  companies  should  fix  rates  by  contract  with  the  United 
States,  such  contract  would  seem  valid  in  form  (as  opposed  to 
substance)  so  long  as  the  contract  terms  are  reasonable  and  in 
the  public  interest,  and  not  in  conflict  with  State  statutes  of  sim- 
ilar qualification,  or  with  State  action  thereunder.  But  in  case 
of  such  conflict,  it  would  seem  that  in  theory  the  Federal  contract 
would  be  of  no  more  validity  than  a  private  one;  and  even  if  no 
such  conflict,  the  practical  result  in  substance  would  seem  to  be 
to  take  from  the  State,  by  contract  with  one  of  its  citizens,  the 
control  which  is  placed  in  the  State  by  the  constitution;  that  is, 
change  the  form  of  government  by  contract. 

Pac.  504.     In   Spring  Valley  W.  W.  2  For  example,  see  Los  Angeles  Co. 

v.   San   Francisco,   61   Cal.   3,  it  was  v.  City  of  Los  Angeles,  88  Fed.  720; 

held  that  a  contract  with  a  city  as  City  of  Pocatello  v.  Murray,  173  Fed. 

to  how  rates   are  to  be  fixed  ceases  382;   and  cases  supra,  sec.  1272,  re- 

of  force  after  a  constitution  provides  carding     withdrawal     from     service, 

for  public  rate-fixing.     Accord,  Spring  But  see  Spring  Valley  W.  W.  v.  San 

Valley  W.  W.  v.  Schottler,  110  U.  S.  Francisco,   61   Cal.    3;    State  ex  rel. 

347,  4  Sup.  Ct.  Rep.  48,  28  L.  Ed.  Ellis  v.  Tampa  W.  W.,  57  Fla.  533.  48 

173.     A    recent    Washington    statute  South.  639,  22  L.  B.  A.    N.  S.,  680; 

says    the    public    service    commission  Spring  Valley  W.  W.  v.  Schottler,  110 

shall  have  no  power  to  affect  contract  IT.  S.  347,  4  Sup.  Ct.  Sep.    48,  28  L. 

rates.     Wash.  Stats.  1911,  c.  117,  sec.  Ed.  173. 

34.  8  Supra,  sec.  436. 
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C.     CONTRACTS  AS  GRANTING  ESTATES. 
(3d  ed.) 

§  1324.  Whether  Contracts  Do  or  Can  Grant  "Easements"  or 
"Water-rights"  to  Consumers,  or  Only  Service  Rights. — The  con- 
flict of  views  which  has  surrounded  the  Western  law  of  waters  is 
specially  marked  in  the  present  connection.  The  prevailing  tend- 
ency is,  as  in  the  Colorado  law  considered  in  the  next  chapter, 
to  identify  appropriators  from  natural  streams  and  consumers 
from  a  public  service  distribution,  and  to  work  out  the  problems 
of  the  consumers'  rights  by  a  resort  to  the  law  of  appropriation, 
resulting  in  an  approach  to  public  ownership.  By  so  doing  the 
consumer  is  frequently  regarded  as  having  an  actual  estate  in  the 
water  system,  a  "water-right"  or  "easement  in  the  ditch,"  or  an 
"incorporeal  hereditament,"  or  some  such  phrase  to  indicate  a 
freehold  interest  in  real  estate.  But  that  goes  further  than  (and 
by  some  authorities  has  been  held  to  be  inconsistent  with)  the  the- 
ory and  aims  of  the  law  of  public  service,  or  distribution  of  water 
to  public  uses,  based  upon  public  control  alone,  without  consumers' 
ownership. 

The  law  of  California  had  been  tending  to  the  Colorado  view. 
It  has  been  held  in  Stanislaus  W.  Co.  v.  Bachman  4  that  a  contract 
with  an  irrigation  company  may  vest  a  proprietary  estate  in  the 
consumer,  called  a  "water-right"  or  "servitude  upon  the  company's 
ditch"  and  an  "appurtenance  to  the  consumer's  land."  The  rule 
thus  appeared  to  be  made  general  in  California,  since  the  contract 
in  question  was  of  a  very  common  form,  one  of  the  reasons  for  the 
California  decision  being  given  at  the  oral  argument  by  Mr.  Jus- 
tice Shaw  that  the  form  of  contract  involved  had  been  in  use  in 
the  San  Joaquin  Valley  for  thirty  years.5  Moreover,  this  idea  has 

4  152  Cal.  716,  93  Pac.  858,  15  L.  R.  tfords  that  the  company  "grants  the 

A.,  N.  S.,  539.  right  to  use  water  from  said  canal  011 

»  The  question  in  the  Stanislaus  said  lands  for  domestic  purposes," 
case  was  considered  as  one  of  con-  etc.  In  this  case  the  court,  Mr.  Jus- 
struction  of  the  words  of  the  contract,  tice  Shaw  rendering  the  opinion,  said : 
upon  the  same  basis  as  between  pri-  "We  think  it  is  also  clear  that  the  ef- 
vate  interests.  The  words  insisted  on  feet  of  the  agreement  was  to  confer 
in  that  case  were,  "That  the  party  of  upon  Threlfall  a  right  to  such  portion 
the  first  part  agrees  to  furnish —  of  the  water  flowing  from  the  Stanis- 
through  its  canal  from  the  Stanislaus  laus  River  through  the  canal  of  the 
River — a  flow  of  water  sufficient  to  company  as  should  be  required  for  the 
•  fully  irrigate"  the  described  land;  to-  full  irrigation  of  the  land,  and  to  have 
gether  with  words  making  the  con-  the  canal  and  ditch  used  for  the  pur- 
tract  perpetual,  with  the  use  of  the  pose  of  conducting  the  same  to  the 
word  "rental"  as  peculiarly  applicable  land,  and  that  it  is  more  than  a  mere 
to  a  grant  of  real  estate,  and  with  personal  covenant  on  the  part  of  the 
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certainly  always  been  the  understanding  of  the  California  legisla- 
ture, as  appearing  inferentially  in  the  wording  of  statutes,  though 
not  expressly  declared.  The  statute  of  1897  6  has  a  proviso  that 
the  act  shall  not  invalidate  any  contract  relating  to  the  sale  or 
rental  of  "easements  and  servitudes  of  the  right  to  the  flow  and 
use  of  water,"  and  section  552  of  the  Civil  Code7  declares  con- 
cerning the  right  to  have  water  from  a  company  that  "the  right 
to  the  flow  and  use  of  said  water  is  and  shall  remain  a  perpetual 
easement  to  the  land,"  thereby  regarding  such  contracts  as  having 
for  their  subject  matter  the  water-right  in  the  natural  stream,  and 
as  conferring  upon  the  consumer  an  actual  estate  in  the  distrib- 
uting system,  more  than  a  right  of  service.  The  logical  end  of 
that  Would  be  that  when  the  number  of  consumers  reaches  the 
capacity  of  the  system,  the  system  becomes  wholly  the  property 


company The     agreement     to 

furnish  the  necessary  water  from  the 
canal  from  year  to  year,  during  the 
time  specified,  and  to  deliver  it  upon 
the  Threlfall  lands  for  the  irrigation 
thereof,  for  an  agreed  price,  was  in 
substance  and  effect  an  agreement  for 
the  sale  of  real  property  of  the  canal 
company."  (Threlfall  was  the  prede- 
cessor of  the  defendant  consumer,  the 
contract  right  having  passed  to  de- 
fendant by  purchase  from  Threlfall.) 
In  support  of  this  decision,  see  Fudie- 
kar  v.  East  Riverside  Co.,  109  Cal.  29, 
41  Pac.  1024;  Orcutt  v.  Pasadena  etc. 
Co.,  152  Cal.  599,  93  Pac.  497; 
Graham  v.  Pasadena  L.  &  W.  Co.,  152 
Cal.  597,  93  Pac.  490.  In  8.  Pasadena 
v.  Pasadena  L.  &  W.  Co.,  152  Cal.  579, 
93  Pac.  490,  it  was  said:  "If  the  water 
is  supplied  for  use  upon  land  for  its 
benefit,  as  for  irrigation,  the  right  to 
receive  and  use  it  becomes  in  the  na- 
ture of  an  appurtenance  to  the  land. 
If  it  is  supplied  for  personal  use  to  all 
persons  within  a  certain  territory  or 
to  all  of  a  certain  class  within  the 
territory,  tfie  right  to  its  use  is  per- 
sonal to  the  inhabitants  of  the  terri- 
tory, or  to  the  members  of  the  class, 
as  the  case  may  be,  so  long  as  they  re- 
main such."  Suppose  a  flour-mill,  or 
distribution  to  miners. 

In  effect,  this  was  a  holding  that 
the  words  of  the  contract,  granting  a 
use  and  flow  from  ,a  natural  stream, 
granted  an  interest  in  the  usufruc- 


tuary right  of  the  company  in  the 
stream;  giving  the  consumer  a  pro- 
prietary interest  approaching  (though 
not  reaching)  the  Colorado  view  that 
the  consumer  is  an  appropriator  from 
the  natural  stream,  as  set  forth  in  the 
next  chapter.  A  rehearing  having 
been  granted  in  the  Stanislaus  case 
(chiefly  on  grounds  not  involving  the 
law  of  waters),  the  company  strenu- 
ously contended  that  the  contract  was 
merely  one  of  sale  of  water,  of  liquid, 
like  the  sale  of  gas  in  cities,  and  for 
service  in  delivering  it,  and  did  not 
bind  the  usufructuary  water-rights  of 
the  company  nor  give  the  consumer 
any  proprietary  interest  therein.  Such 
is  undoubtedly  the  effect  of  a  contract 
with  a  city  supply  company;  it  sells 
personal  property,  the  water  as  mer- 
chandise, and  does  not  profess  to 
grant  a  perpetual  flow  from  a  natural 
stream.  Its  contract  is  primarily  one 
of  service  merely.  Hesperia  L.  &  W. 
Co.  v.  Gardiner,  4  Cal.  App.  357,  88 
Pac.  286;  People  ex  rel.  Heyneman 
v.  Blake,  19  Cal.  579.  But  on  the 
second  hearing  the  supreme  court  in 
the  Stanislaus  case  reaffirmed  its  deci- 
sion as  above.  (See  supra,  sec.  62  et 
seq.) 

»  Page  49,  inserting  sec.  11%  into 
the  act  of  1885,  p.  95. 

~  Enacted  1875-76,  p.  77.  See  con- 
curring opinion  of  Myrick,  J.,  in  Price 
v.  Riverside  Co.,  56  Cal.  433,  at  441. 
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of  the  consuming  public — resulting,  that  is,  in  public  ownership, 
and  not  merely  public  control. 

In  accord  with  this  view  are  not  only  the  decisions  in  the  next 
chapter,  holding  the  consumers  to  be  actual  appropriators  from  the 
natural  stream  and  holders  of  freehold  water-rights  as  such,  even 
aside  from  contract,  but  also  other  decisions  reaching  the  same 
result  upon  the  basis  of  contract.  Thus,  in  a  recent  Idaho  case 
it  was  held  that  a  contract  with  a  public  service  agency  (an  irri- 
gation district)  conveyed  a  "free  and  perpetual  water-right"; 
not  a  mere  "lien"  or  "encumbrance"  upon  the  canal,  but  an  actual 
"water-right,"  such  as  one  has  who  diverts  a  natural  stream;  and 
when  the  public  service  agency  has  made  contracts  to  the  capacity 
of  its  plant,  it  has  wholly  conveyed  away  its  water-right,  and  then 
is  "without  any  further  interest  in  the  canal  or  water-right."8 

This  is,  probably,  the  popular  conception  of  the  situation. 

(3d  ed.) 

§  1325.    The  Present  California  Rule — Leavitt  v.  Lassen  Irr. 

Co. — But  the  Stanislaus  case,  so  far  as  it  dealt  with  this  matter, 
was  practically  overruled  in  Leavitt  v.  Lassen  Irr.  Co.,9  and  the 
statutes,  so  far  as  they  might  have  such  effect,  would,  it  was  said, 
be  unconstitutional,  as  in  conflict  with  the  provision  in  the  consti- 
tution 10  that  the  property  is  (and,  the  court  held,  must  remain)  de- 
voted to  public  use,  and  can  become  no  individual  consumer's  prop- 
erty. A  consumer,  it  is  now  held,  can  receive  from  a  public  dis- 
tributing company  a  right  of  service,  sharing  in  the  use  as  a  member 
of  the  public ;  but  no  private  estate  in  the  water-rights  or  distribut- 
ing system  can  attach  to  any  individual  consumer.  It  is  held  that 
under  the  law  of  public  service,  properly  speaking,  the  public  right 
being  paramount,  no  private  estate  can  legally  be  carved  out 
of  the  property  devoted  to  that  service;  a  member  of  the  public 
can  obtain  a  right  only  as  such,  and  cannot  maintain  a  right  in 
his  private  capacity.  When  water-rights  in  a  given  stream,  to- 
gether with  the  canals  and  distributing  system,  are  devoted  to  the 
public  service,  it  would,  it  is  held,  withdraw  them  from  that  ser- 
vice to  make  them  the  private  property  of  individual  consumers.11 

8  Nampa    etc.    Irr.    Dist.    v.    Gess  Lassen  Irr.  Co.  v.  Long,  151  Cal.  94, 

(1910),  17  Idaho,  552,  106  Pac.  993.  106  Pac.  409. 

See,  also,  Idaho  Rev.  Codes,  sec.  3292.  10  Art.  14,  sec.  1;  supra,  sec.  1264. 

»  157   Cal.   82,   106  Pac.   404,  and  "  Supra,  sees.  1270,  1271. 
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In  the  Leavitt  case  the  consumer  claimed  that,  having  by  con- 
tract obtained  such  a  private  estate  or  private  water-right  out  of 
the  distributing  system,  with  a  grant  of  prior  service  over  other 
consumers,  and  the  contract  having  the  effect  that  it  was  fully 
paid  for,  it  was  his  for  all  time,  and  he  could  not  be  required  to 
pay  any  charges  that  were  thereafter  levied,  nor  be  liable  for  rates. 
Judgment  to  this  effect  in  the  lower  court  was  reversed  on  appeal. 
Such  a  transaction,  the  court  held,  would  give  this  consumer  .a 
"private  right  in  the  public  use,"  and  a  preference  right  over  the 
general  public; — no  private  estate  can  be  created  in  the  prop- 
erty devoted  to  public  use,  and  the  consumer  cannot  have  a  water- 
right  in  the  sense  of  a  private  freehold  interest  in  the  real  estate 
of  the  distributing  system.  Mr.  Justice  Henshaw,  delivering  the 
opinion  of  the  court,  after  noting  various  arguments  which  the 
court  holds  it  unnecessary  to  consider,  said : 

"But  the  paramount  question  renders  unnecessary  their  consid- 
eration and  determination.  That  question  may  be  thus  stated: 
Waiving  all  minor  objections,  had  Purser  the  power  so  to  burden 
his  public  trust  with  this  perpetual  private  right  ?  Purser,  it  is  to 
be  remembered,  held  all  of  these  waters  as  an  appropriator  for  sale, 
rental  and  distribution  under  the  constitution  of  1879.  He  was 
but  the  purveyor  of  this  public  use,  the  agent  in  the  execution  of  this 
public  trust.  If,  by  any  method,  however  devious,  there  can  be  carved 
out  of  this  public  trust  such  a  private  right,  it  must  obviously  result 

in  the  destruction  of  the  public  use  itself The  fundamental 

and  all-important  proposition,  then,  is  this:  That  a  public  service 
water  company  which  is  appropriating  water  under  the  constitution 
of  1879,  for  purposes  of  rental,  distribution  and  sale,  cannot  confer 
upon  a  consumer  any  preferential  right  to  the  use  of  any  part  of 

its  water The  language  of  this  court  in  Stanislaus  Water 

Co.  v.  Bachman  12  must  be  construed  in  the  light  of  the  facts  there 

presented The  opinion,  in  the  main,  goes  upon  the  theory 

that  the  water  in  control  of  the  company  was  not  subject  to 
a  public  use,  and  upon  that  theory  it  was  held  that  the  contract  to 
furnish  water  to  Bachman 's  land  attached  the  water- right  to  it 
as  an  appurtenance,  with  the  right  to  receive  water  from  the  pre- 
vious owner  of  the  system  and  its  successors  at  the  contract  rates. 
The  company  made  the  additional  argument  that  the  water  was  in 
fact  devoted  to  public  use,  that  if  it  could  be  thus  attached  to  land 

12  152  Cal.  716,  93  Pac.  858,  15  L.  E.  A.,  N.  8.,  359. 
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as  an  appurtenance,  the  property  dedicated  to  public  use  would  be 
converted  into  private  property,  and  that,  as  this  could  not  be 
permitted,  the  contract  was  against  public  policy  and  void,  so  far 
as  it  attempted  to  create  the  appurtenance  or  fixed  rates.  This 
argument  is  not  fully  stated  in  the  opinion.  In  answer  to  the 
argument,  the  court  cited  the  case  of  Fresno  etc.  Co.  v.  Park,  supra, 
and  declared  that  the  constitutional  provision  regarding  water 
devoted  to  public  use  did  not  prevent  a  water  company  from  mak- 
ing a  contract  giving  to  a  particular  tract  of  land  the  right  to  re- 
ceive water  for  permanent  and  continuous  use  for  irrigation,  sub- 
ject to  the  condition  that  the  public  authorities  could  regulate  and 
control  the  use.  Such  a  contract  disposing  of  water  devoted  to 
public  use  of  course  would  not  technically  attach  it  to  the  land 
as  an  appurtenance.  It  would  do  nothing  more  than  bring  the 
land  within  the  territory  to  which  the  public  use  extended,  and 
establish  its  status  as  land  permanently  entitled  to  share  in  the 
public  use.  It  did  not  appear  in  that  case  that  any  public  regu- 
lation had  been  made,  and  the  contract  controlled  the  rights  of 
the  parties.  It  was  therefore  immaterial,  so  far  as  the  right  to  col- 
lect the  rates  in  controversy  in  that  case  was  concerned,  whether 
the  water-right  was  appurtenant  to  the  land  as  private  property, 
or  whether  the  land  was  entitled  to  a  part  of  the  water  as  a  sharer 
in  the  public  use,  where  public  rates  had  not  been  fixed  and  pri- 
vate contracts  controlled.  This  is  the  essence  of  the  decision,  and 
it  does  not  conflict  with  Hildreth  v.  Montecito,  supra,  or  any  other 

cases  on  the  subject  of  public  use 

"It  is,  of  course,  a  truism  of  the  law  that  an  act  of  the  legisla- 
ture conflicting  with  constitutional  provision  must  fall.  All  of 
the  acts  of  the  legislature  regulating  or  attempting  to  regulate 
the  public  use  o2  waters  so  appropriated  are  subordinate  to  the 
provisions  of  the  constitution  and,  to  be  valid,  must  be  in  harmony 
therewith.  We  have  said,  and  undertaken  to  show,  that  a  water 
company  organized  under  the  constitution  of  1879,  which  has  ap- 
propriated waters  of  the  State  for  public  rental,  distribution  and 
sale,  cannot  give  a  preferential  right  to  one  consumer  over  an- 
other. Permanent  rights,  in  a  limited  sense,  such  consumers  may 
acquire.  That  is  to  say,  having  once  been  supplied  by  the  com- 
pany, they  are  entitled  to  a  continuation  of  such  supply,  unless 
their  quantum  shall  be  diminished  by  a  shortage  for  which  the 
water  company  is  not  responsible,  or  a  shortage  by  reason  of  the 
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increased  demand  of  added  consumers.  In  such  cases  the  duty  of 
the  water  company  is  to  supply  such  water  as  it  has,  fairly  ap- 
portioned between  its  consumers.  If  it  be  conceived  that  section 
552  of  the  Civil  Code  is  designed  to  confer  upon  any  particular 
consumer  any  especial,  permanent  and  preferential  right  above 
what  is  here  stated,  that  effort,  being  plainly  violative  of  the 
constitution,  would  be  held  void.  The  same  declaration  applies  to 
the  provision  of"  [certain  statutes].13 

Perhaps  the  essence  of. the  decision  is  in  the  statement,  "at- 
tempted reservation  of  a  private  right  out  of  a  public  trust,  as 
above  stated,  would  be  futile  and  void. ' ' u 

(3d  ed.) 

§  1326.  Whether  Charge  can  be  Made  for  a  "Water-right"  in 
Addition  to  the  Rates. — It  may  possibly  follow  in  California  (the 
writer  does  not  express  any  opinion  relative  thereto,  but  merely 
mentions  the  point)  from  this  decision  that,  since  a  public  service 
irrigation  company  cannot  give  to  any  consumer  an  actual  interest 
in  real  estate  (whether  it  be  called  a  "water-right"  or  an  "incor- 
poreal hereditament"  or  an  "appurtenance"  or  an  "easement"), 
but  only  a  right  of  service  in  common  with  the  public  as  such, 
therefore  any  initial  charge  made  by  the  public  service  company 
for  a  so-called  "water-right"  may  be  illegal.  Such  "water-right" 
charges  are  almost  universally  made,  and  it  is  with  diffidence  that 
this  query  is  put.  So  far  as  the  distributor  furnishes  simply  its 
service,  such  charge  might  be,  possibly,  illegal  as  a  clog  upon  the 
duty  of  compulsory  service,  the  company  being  bound  by  law  to 
serve  all  the  public  without  exacting  any  "initiation  fee";15  and 
so  far  as  the  company  furnishes,  under  the  above  decision,  nothing 

13  "  'An  act  to  regulate  and  control  ever  be  devoted  to  a  public  use,  may 

the   sale,    rental   and    distribution    of  contract  with  A,  B  and    C  to  supply 

appropriated    waters    in    this    State  them  in  perpetuity  with  a  given  quan 

other  than  in  any  city,  city  and  county,  tity  of  this   water,   and   then,  by   as- 

or    town    therein,    and    to   secure   the  signing  in  turn  A,  B  anil  C  its  rights 

rights  of  way  for  the  conveyance  of  under  these  contracts,  confer  upon  A, 

such  water  to  the  place  of  use,'  ap-  B  and  C  a  private  right  superior  to 

proved   March   12,    1885,  and   of  the  and  destructive  of  the  public  use.     If 

amendment  to  that  act  by  the  act  ap-  this  can  be  done  with  one  it  may  be 

proved  March  2,  1897."     Stats.  1897,  done  with  many,  and  water  which  has 

p.  49.  thus  been  appro  printed  for  public  ren- 

H  The  court  put  this  case  by  way  tal.  distribution  and  snip  may.  bv  this 

of    illustration:    "Nakedly    stated,    it  legerdemain  of  the  Imv.  be  transferred 

amounts    to    this,  that  a    corporation  into  private  ownership  and  use.     This 

which   haa  appropriated  water  which  may  not  be  done." 
the  constitution  haa  declared  shall  for-          15  Supra,  sec.  1280. 
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but  its  service,  and  the  consumer  gets  no  "water- right,"  properly 
speaking — no  interest  in  real  estate — the  charge  for  such  initial 
"water-right"  has  been  said  to  be  invalid  on  the  ground  that  it 
is  without  consideration.16  In  some  States  it  is  provided  by  stat- 
ute that  any  charge  for  a  so-called  "perpetual  water- right,"  in 
addition  to  the  regular  rates,  is  illegal.17 

But  under  the  other  view  previously  stated,  that  a  contract  with 
a  distributor  conveys  to  the  consumer  an  interest  of  ownership  in 
the  canal  and  distributing  system,  including  the  natural  resources 
involved — an  actual  "water-right"  in  the  natural  stream  from 
which  the  supply  comes — it  is  not  so  clear  that  an  extra  charge  may 
not  be  made  therefor,  in  addition  to  the  rates  for  service,  carriage, 
or  delivery. 

And  in  any  event,  owing  to  the  added  value  which  the  mere  cre- 
ation of  an  irrigation  system  gives  to  lands  in  the  vicinity,  a  charge 
covering  this  benefit  conferred  might  properly  be  added  as  part 
of  a  reasonable  rate  (or  as  a  charge  for  the  land,  where  land  is 
sold). 

(3d  ed.) 

§  '1327.  Comments. — That  the  recognition  of  a  private  estate 
in  the  natural  source  of  supply,  or  "water-right,"  properly  speak- 
ing, in  the  consumer,  as  held  in  the  Stanislaus  case  and  the  deci- 
sions in  Colorado  and  other  States  below  considered,  is  prohibited 
by  the  law  of  public  service,  as  held  in  the  Leavitt  case,  is  not, 
to  the  writer,  entirely  clear,  though  a  grave  question.  That  there 
are  limitations  and  public  restrictions  upon  the  effect  of  contracts 
made  by  public  service  companies  is  the  essential  part  of  the  law 
of  public  service,  and  the  recognition  of  exclusive  private  rights 
of  realty  in  consumers  would  be  violative  of  those  limitations ;  in  a 

i«  San   Diego    etc.    Co.    v.   City   of  A.  399    (dictum) ;  Lowe  v.  Yolo  etc. 

National  City,  74  Fed.  79 ;  San  Diego  Co.,   8   Cal.   App.    167,   96   Pac.    379. 

etc.  Co.  v.  Jasper,  110  Fed.  706;  Man-  See  Same  v.  Same,  157  Cal.  503,  108 

dell  v.  San  Diego  Co.,  89  Fed.  295;  Pac.  297;   Crow  v.  San  Joaquin  etc. 

Souther  v.  San  Diego  Co.,   112  Fed.  Co.,  130  Cal.  309.  62  Pac.  562,  1058; 

228.  Souther  v.   San  Diego  Co.,   112  Fed. 

See,  also,  Wheeler  v.  Northern  Irr.  228.     Cf.  semble  contra,  Flume  Co.  v. 

Co.   (1888),  10  Colo.  582,  3  Am.  St.  Souther,   104  Fed.   706,  44  C.   C.  A. 

Rep.    603,    17    Pac.    487;    Combs    v.  143. 

Agric.  D.  Co.,  17  Colo.  146,  31  Am.  IT  Colo.   Laws   1887,   p.  308;    Rev. 

St.  Rep.  275,  28  Pac.  966;  Green  v.  Stats.   1908,  sec.   3271    (quoted  infra 

Byers    (1909),    16    Idaho,    178,    101  in  the  collection  of  Colorado  statutes) ; 

Pac.     79;     Wilterding    v.    Green,     4  Idaho    Laws    1899,    p.    380,    sec.    20; 

Idaho,  773,  45  Pac.   134;   Boise  etc.  Rev.    Codes,    sec.    3290.     See    supra, 

Co.  v.  Clark,  131  Fed.  415,  65  C.  C.  sec.  1280,  compulsory  service. 
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public  use  all  consumers  are  reduced  to  a  general  level;  there  must 
be  no  individual  variations;  no  one  must  be  better  off  than  his 
neighbor.  But  it  is  not  so  clear  if  the  individual  ownership  is  an  un- 
divided share  in  the  common  supply,  all  being  equal  in  right,  and 
proper  safeguards  being  provided  against  discrimination.  It  seems 
to  end  simply  in  public  ownership  by  the  consuming  public.  Take 
the  illustration  put  in  the  Leavitt  case,  where  a  company,  having 
consumers  to  the  extent  of  its  capacity,  conveys  its  water-rights  out- 
right to  the  consumers.  The  company  does  not  thereby  cease  to  be 
in  public  service,  subject  to  all  the  duties  thereof.  True,  it  no 
longer  owns  any  water-rights,  but  it  still  is  engaged  in  public  ser- 
vice— the  distribution  of  the  water.18  No  more  than  before  is  the 
road  open  to  discrimination  or  extortion  or  preference,  by  the  mere 
fact  that  the  water-rights  no  longer  belong  to  it,  but  belong  to  the 
consuming  public  in  common.  Nor  is  the  road  thus  opened  be- 
cause the  water-rights  are  in  the  consumers'  ownership,  if  they 
are  regarded  as  common  rights  on  equal  footing  in  a  common  sup- 
ply, and  priorities  are  discarded.  In  other  words,  public  owner- 
ship is  not  inconsistent  with  the  principles  of  public  service,  but 
only  a  radical  extension  thereof. 

The  general  practice  in  the  arid  region  has  been  said  to  be: 
' '  The  old  contracts  were  modified  by  adding  a  provision  that  when 
the  water-rights  were  all  sold,  the  canal  property  would  be  turned 
over  to  a  stock  company  composed  of  the  water  users,  the  stock 
to  be  issued  in  exchange  for  the  water-right  contracts.19  These 
stock  companies  are  now  the  most  common  type  throughout  the 
arid  region.  Both  the  State  laws,  accepting  the  terms  of  the  Carey 
Act  and  the  Reclamation  Act,  provide  for  works  built  under  these 
laws  being  turned  over  to  such  companies."20  That  the  applica- 
tion of  the  law  of  prior  appropriation  is  inconsistent  with  the  law 
of  public  service,  as  the  Leavitt  case  holds,  seems  clear;  but  if 
priorities  are  laid  aside,  the  public  interest  seems  to  be  promoted, 
rather  than  defeated,  by  the  above  transaction,  which  results,  not 

18  See    Strong    v.    Baldwin     (Cal.  249;    Water   Supply    Co.   v.    Larimer 

1908),  154  Cal.  150,  for  a  corporation  Co.,  24  Colo.  322,  51  Pac.  505,  46  L. 

managing  works  purely  as  agent  of  R.  A.  322;  Broadmoor  Co.  v.  Brook- 

the   owners.     See    Walnut   Irr.  Dist.  side  Co.,  24  Colo.  41,  52   Pac.   792; 

v.  Burke  (Cal.),  110  Pac.  518.  Idaho  etc.  Co.  v.  Great  Western  Co., 

i»  See  La  Junta  etc.  Co.  v.  Hess,  18  Idaho,  1,  107  Pac.  989. 
6  Colo.  App.  497,  42  Pac.  50;  Wyatt          20  Report  of  the  United  States  De- 

v.  Larimer  Co.,  18  Colo.  298,  36  Am.  partment    of    Agriculture,    Office    of 

St.  Rep.  280,  33  Pac.  144 ;   Blakeley  Experiment  Stations,  on  the  "Duty  of 

v.  Ft.  Lyon  Co.,  31  Colo.  224,  73  Pac.  Water"  for  1909. 
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in  displacing  public  control,  but  simply  in  adding  public  owner- 
ship.21 

There  is  also  an  economic  side  of  it.  If  the  companies  can  col- 
lect nothing  but  an  annual  rate,  they  are  not  often  successful  be- 
cause they  get  no  return  for  the  first  cost,  nor  for  the  enterprise 
of  promotion.  In  a  region  of  great  aridity  rates  might  be  made 
to  do,  because  a  high  price  is  obtainable;  but  in  places  of  less 
necessity,  rates  cannot  be  so  high,  nor  will  farmers  use  water  at 
all  except  in  dry  seasons,  and  the  business  becomes  precarious. 
Consequently  from  a  financial  point  of  view  it  is  difficult  to  estab- 
lish any  new  irrigation  system  where  the  distributors  do  not  re- 
ceive, in  addition  to  the  rates,  some  profit  from  the  creation  of  the 
system,  such  profit  coming  either  from  ownership  by  the  company 
of  irrigable  land  in  the  vicinity  reaping  the  benefit  of  its  increased 
value,  or  else  from  a  special  initial  charge,  usually  called  the 
"water- right"  charge.22 


D.  CONTRACTS  ARE  CONCURRENT  ONLY, 
(3d  ed.) 

§  1328.  Contract  Rights,  When  Valid,  are  but  Concurrent 
With  the  Noncontract  Right. — The  public  service  right  is  wholly 
irrespective  of  contract,23  or,  as  has  been  said,  "the  right  of  an 
individual  to  a  public  use  of  water  is  in  the  nature  of  a  public 
right  possessed  by  reason  of  his  status  as  a  person  of  the  class  for 
whose  benefit  the  water  is  appropriated  or  dedicated. ' ' 24  Where 

21  At  most,  it  would  consist  only  in  "water-right"  charge  was  ten  dollars 
turning  public  service  companies  into  per  acre  in  addition  to  the  rate, 
large  mutual  companies,  with  the  con-  23  Spring    Valley    W.    W.    v.    San 
sent  of  all  consumers.     Compare  the  Francisco,  61  Cal.  3,  at  8. 
following:   "But  it  is  said  that  plain-  2*  Hildreth    v.    Montecito    W.    Co., 
tiff   has   entered   into   contracts   with  139   Cal.  23,   72   Pac.  395;    Mahoney 
Rockefeller,      Horton,      Legate      and  v.  American  L.  &  W.  Co.,  2  Cal.  App. 
others,  persons  of  whom  the  plaintiff  185,   83   Puc.   267;    Leavitt  v.   Lassen 
has  secured  its  water-rights,  to  supply  Irr.  Co.,   157  Cal.   82,   106  Pac.  404. 
them,  their  cattle,  etc.,  with  necessary  Where  one  relies  and  claims  solely  on 
water.     Very  true.     It  also  may   en-  enforcing  his  contract,  it  is  error  to 
gage   with    every   householder   in   the  decree  him  relief  as  an  appropriator 
village  of  North  Tarrytown  to  supply  and  user  of  water  not  based  on  the 
them  with  water.     This  would  not  de-  contract.     Jackson  v.  Indian  etc.  Co., 
stroy  the  public  use.     It  would  rather  16    Idaho,    430,    101    Pac.    814;    see 
tend  to  show  use  by  many,  and  thus  Same  v.  Same,  18  Idaho,  513,  110  Pac. 
establish    that    the   use    was    for    the  251,    though    such    alternative    relief 
public    benefit."       Pocantico    Water-  might    perhaps    be    granted    him    if 
works   Co.   v.   Bird,   130    N.  Y.   259,  claimed    in   his   pleadings    and   relied 
29  N.  E.  246.  on    concurrently    with    his    contract. 

22  For   example,   in   Stanislaus   W.  When   one   has   appropriated   from   a 
Co.    v.    Bachman,    supra,    the    initial  stream,  and  later  conveys  his  ditch  to 
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a  contract  right  exists,  it  is  only  cumulative  thereto.  It  does  not 
displace  the  underlying  right  belonging  to  the  consumer  as  a  mem- 
ber of  the  public,  such  as  the  right  to  enforce  compulsory  service, 
or  to  complain  of  unreasonable  or  discriminatory  conditions ; M 
and  probably  a  contract  requiring  the  consumer  in  advance  to  sur- 
render this  public  right  is  per  se  illegal.1 

The  concurrent  nature  of  the  contract  and  noncontract  rights  is 
shown  in  numerous  ways.  Thus,  the  concurrent  rights  are  en- 
forced by  different  remedies:  Rights  resting  on  a  special  contract 
possibly  may  be  enforced  by  a  bill  in  equity  for  specific  perform- 
ance,2 but  they  cannot  (whereas  the  noncontract  right  can)  be  en- 
forced by  mandamus?  and  if  the  remedy  sought  be  mandamus,  it 
is  measured,  not  by  the  contract,  but  by  the  statutes,  or,  in  absence 
of  statutes,  by  the  rules  of  common  law,  devoted  to  securing 
reasonable  service  at  reasonable  rates.4  Again,  for  failure  or 
refusal  to  supply,  there  are  concurrent  remedies  in  tort  and 
contract,  and  the  consumer  may  recover  under  either  liability.3 
These  concurrent  grounds  of  liability  are  well  recognized  in  other 
branches  of  the  law  of  public  service,  such  as  common  carriers. 


a  city,  reserving  a  right  to  water,  he 
is  a  prior  appropriator  to  the  city, 
which  cannot  charge  him  for  the 
water;  but  it  is  otherwise  where  he 
has  no  such  appropriation  but  only 
a  contract  right  from  city.  City  of 
Denver  v.  Walker  (1909),  45  Colo. 
387,  101  Pac.  348.  See,  upon  some- 
what similar  facts,  Leavitt  v.  Lassen 
Irr.  Co.,  157  Cal.  82,  106  Pac.  404. 
25  Supra,  c.  54. 

1  See  San  Diego  Co.  v.  Sharp,  97 
Fed.  394,  38  C.   C.  A.  220,  actually 
holding,    however,    only    that    such    a 
waiver   (of  sec.  552,  Cal.  Civ.  Code) 
is    of    no    force    after    the   time    has 
expired   in   which  water  was  to   have 
been    furnished    under    the    contract. 
See,  also,  Green  v.  Byers   (1909),  16 
Idaho,  178,  101  Pac.  79. 

2  Perrine  v.   San  Jacinto  etc.   Co., 
4  Cal.  App.  376,  88  Pac.  293,  dictum. 
See  Hunt  v.  Jones,  149  Cal.  300,  86 
Pac.    686;    Clyne    v.    Benicia    Water 
Co.,  100  Cal.  310,  34  Pac.  714.     See 
supra,  sec.  207.     Such  should  be  the 
law,  but  see  Cal.  Civ.  Code,  sec.  3390, 
subd.  1.     See,  also,  Stanislaus  W.  Co. 
v.    Bachman,    152   Cal.    716,   93    Pac. 
858,  15  L.  B.  A.,  N.  S.,  359. 
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3  Supra,  sec.  1280.  But  see  S. 
Pasadena  v.  Pasadena  L.  &.  W.  Co., 
152  Cal.  579,  93  Pac.  490;  Graham 
v.  Pasadena  L.  &  W.  Co.,  152  Cal. 
596,  93  Pac.  498;  Orcutt  v.  Pasadena 
L.  &  W.  Co.,  152  Cal.  599,  93  Pac. 
497,  seeming  to  authorize  mandamus 
to  enforce  a  contract  in  this  connec- 
tion. 

*  Supra,  c.  54.  See  Perrine  v.  San 
Jacinto  Co.,  4  Cal.  App.  376,  88  Pac. 
293. 

5  See  Crow  v.  San  Joaquin  Co., 
130  Cal.  309,  at  314,  62  Pac.  562, 
1058;  Clague  v.  Tri-State  Co.,  84 
Neb.  499,  133  Am.  St.  Rep.  637,  121 
N.  W.  570;  Sisk  v.  Gravity  etc.  Co. 
(Tex.  Civ.  App.),  113  S.  W.  195; 
Colorado  Canal  Co.  v.  McFarland  et 
al.  (Tex.  Civ.  App.),  94  S.  W.  403. 
citing  City  of  Ysleta  v.  Babbitt,  8 
Tex.  Civ.  App.  432,  28  S.  W.  703. 
See,  also,  Sample  v.  Fresno  Flume  & 
Irr.  Co.,  129  Cal.  222,  61  Pac.  1085; 
Northern  etc.  Co.  v.  Richards,  22  Colo. 
450,  45  Pac.  423;  Pawnee  Land  etc. 
Co.  v.  Jenkins,  1  Colo.  App.  425,  29 
Pac.  381;  Hewitt  v.  San  Jacinto  etc. 
Dist.,  124  Cal.  186,  56  Pac.  893. 
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Likewise  a  consumer  under  contract  may  terminate  a  contract 
at  the  end  of  any  year  for  which  rentals  are  fixed,  and  not  be  liable 
for  damages  for  breach  of  contract  for  not  paying  future  rentals.8 

«  South  Boulder  etc.  Ditch  Co.  v.  Marfell,  15  Colo.  307,  25  Pac.  504. 
§§  1329-1337.     (Blank  numbers.) 
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CHAPTER  57. 

CONSUMERS  AS  APPROPRIATORS— PUBLIC  OWNERSHIP 
AS  DISTINGUISHED  FROM  PUBLIC  CONTROL. 

§  1338.  The  rule  in  the  desert  States. 

§  1339.  Public  ownership  of  water  resources. 

§  1340.  Statement  of  the  authorities. 

§  1341.  Same — Continued. 

§  1342.  Same — Continued. 

§  1343.  Results  of  the  rule — Priorities. 

§  1344.  Same. 

§  1345.  Parties  to  actions. 

§  1346.  Change  of  use. 

§  1347.  Conclusion. 

§§  1348-1355.     (Blank  numbers.) 

(3d  ed.) 

§  1338.  The  Rule  in  the  Desert  States. — In  Colorado  and  the 
arid  States  generally  (following  the  lead  of  Colorado)  the  law 
of  appropriation  has  so  completely  become  the  source  of  rights  in 
waters,  that  the  rights  of  consumers  from  corporations  are  made, 
as  far  as  possible,  to  conform  to  the  law  of  appropriation.  The 
rule  of  the  arid  States  is  that  (wholly  irrespective  of  mutual  com- 
panies in  private  service)  the  consumer  from  a  ditch  is,  through  the 
intermediate  agency  of  the  ditch,  an  appropriator  from  the  natural 
stream  from  which  the  company's  ditch  heads,  and  a  part  owner  in 
the  natural  resource  and  in  the  canal  and  distributing  system.  The 
water  company  thus  becomes  literally  a  common  carrier  of  water; 
owning  (in  the  last  analysis)  no  water-rights  of  its  own,  and  simply 
carrying  the  consumers'  water  to  them  from  the  natural  resource, 
the  rights  in  which  also  belong  to  the  consuming  public.  It  is 
closely  approaching  public  ownership  of  irrigation  systems.  The 
right  of  the  consumer  is  not  merely  a  right  of  service  (without 
any  proprietary  right  in  the  water-rights  or  water  system),  but 
is  a  proprietary  right  in  the  natural  stream  as  though  the  con- 
sumer had  himself  diverted  the  water  from  its  natural  source; 
the  consumer  pro  tanto  is  the  appropriator  and  proprietor  of  the 
water-right. 

In  the  absence  of  some  such  rule,  the  consumer  from  a  public 
service  company  (as  distinguished  from  a  private  service  mutual 
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company)  has  only  a  right  of  service  without  any  proprietary  in- 
terest in  the  real  estate  of  the  distributing  system ;  the  public  right 
being  one  of  control  and  not  of  ownership,  as  in  a  previous  chap- 
ter. But  courts  are  anxious  to  protect  the  irrigator  and  give  sta- 
bility to  his  rights,  which,  it  is  sometimes  considered,  is  forwarded 
by  regarding  his  right  as  more  substantial  than  merely  a  right  of 
service  under  public  control.  The  California  court  once  held  that 
a  proprietary  right  may  pass  to  the  consumer  by  contract,  which 
has  been  practically  overruled  since  the  previous  edition  of  this 
book.1  But  even  aside  from  contract  the  arid  States  apply  the 
rule  that  the  consumer  has  a  proprietary  right.  Irrespective  of 
contract,  and  without  the  intermediacy  of  a  grant,  the  consum- 
er's right  is  that  of  an  appropriator  as  by  original  acquisition,  as 
distinguished  from  a  derivative  right  of  service  from  year  to  year. 
His  rights  are  worked  out  more  upon  the  basis  of  ownership  than 
upon  the  basis  of  public  control. 

(3d  ed.) 

§  1339.  Public  Ownership  of  Water  Resources. — This  view  is 
em  evolution  from  several  sources. 

The  Colorado  constitution  declares  that  "The  water  of  every 
natural  stream  not  heretofore  appropriated,  within  the  State  of 
Colorado,  is  hereby  declared  to  be  the  property  of  the  public."2 
In  Wyoming  it  is  declared  ' '  the  property  of  the  State, ' ' 3  and  sim- 
ilar provisions  exist  in  the  constitution  or  statutes  of  almost  every 
Western  State  (except,  until  1911,  California).4  This  has  been  a 
strong  influence. 

This  is  coupled  with  other  influences,  however.  One  instance  is 
the  provision  that  the  right  to  make  an  appropriation  of  unappro- 
priated waters  ' '  shall  never  be  denied, ' ' 5  and  it  is  frequently  pro- 
vided by  statute  in  the  interior  States  that  the  right  obtained  by 
appropriation  for  irrigation  shall  "inhere  in  the  land  irrigated."6 
A  further  influence,  and  indeed  the  one  in  which  the  movement 
took  its  start,  is  the  transition,  for  some  time  now  in  progress  in 
the  law  of  appropriation  of  streams,  from  a  possessory  to  a  use 
system.  Under  the  possessory  origin,  the  appropriator  was  he 
who  held  possession  of  the  stream — the  canal  company — as  has  al- 
ways remained  the  law  in  California.  But  under  the  newer  use 

1  Supra,  sees.  1324,  1325.  *  Supra,  sec.  170. 

2  Const.,  art.  16,  sec.  5.  6  Supra,  sees.  108,  109. 
»  Const.,  art.  8,  sec.  1.                                 «  Supra,  sec.  282. 
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basis  (as  opposed  to  the  possessory  basis),  the  consumers  in  Colo- 
rado were  held  to  be  the  appropriates  of  the  natural  resource  be- 
cause they  accomplished  the  actual  use,  even  if  the  canal  company 
held  possession  of  the  stream.7 

There  must  also  be  noted  the  great  prevalence  of  mutual  com- 
panies, which  have  become  confused  with  public  service  companies. 

These  things  combined  have  shaped  the  law  of  Colorado,  Wyom- 
ing and  the  interior  States  in  the  direction  that  a  right  to  the  nat- 
ural resource  (with  a  corresponding  interest  in  the  distributing 
system)  belongs  to  the  consumer,  with  a  result  fast  approaching 
public  ownership.  The  water-rights  and  an  estate  of  ownership 
in  the  distributing  system  belong  to  the  consuming  public  as  prop- 
erty, and  the  canal  company  is  only  an  agent  to  enable  the  con- 
sumers (the  appropriators)  to  make  beneficial  use  of  their  appro- 
priations. This  view  of  the  status  of  the  right  of  a  consumer  as 
being  per  se  greater  than  one  of  service  and  as  amounting  to  actual 
"water-right"  ownership  with  an  "easement  in  the  ditch  or  canal" 
seems  to  be  the  rule  in  numerous  jurisdictions.8 


^  Supra,  sees.  139,  395. 

8  Some  of  the  following  cases  are 
not  clear  upon  the  matter,  but  are 
cited  because  they  seem  more  or  less 
to  take  this  ground: 

Arizona. — Slosser  v.  Salt  River  Co.,. 
7  Ariz.  376,  65  Pac.  332;  Gould  v. 
Maricopa  etc.  Co.,  8  Ariz.  429,  76 
Pac.  600;  Salt  River  Co.  v.  Nelssen, 
10  Ariz.  9,  85  Pac.  117,  12  L.  R.  A., 
N.  S.,  711 ;  Hargrave  v.  Hall,  3  Ariz. 
252,  73  Pac.  400;  Montezuma  Canal 
Co.  v.  Smithville  Canal  Co.,  11  Ariz. 
99,  89  Pac.  512;  Marlar  v.  Maricopa 
etc.  Co.,  9  Ariz.  102,  96  Pac.  1116; 
Salt  River  Valley  Co.  v.  Slosser,  9 
Ariz.  102,  96  Pac.  1117;  Same  v.  Van 
Fossen,  9  Ariz.  103,  96  Pac.  1117; 
Slosser  v.  Salt  R.  Co.,  9  Ariz.  104,  96 
Pac.  1117. 

Colorado. — Wheeler  v.  Northern  Irr. 
Co.,  10  Colo.  582,  3  Am.  St.  Rep.  603, 
17  Pac.  487;  Fanners'  Highline  Co. 
v.  Southworth,  13  Colo.  Ill,  21  Pac. 
1028.  4  L.  R.  A.  767 ;  Combs  v.  Agri- 
cultural D.  Co.,  17  Colo.  146,  31  Am. 
St.  Rep.  275,  28  Pac.  966;  Wyatt  v. 
Larimer  etc.  Co.,  18  Colo.  298,  36 
Am.  St.  Rep.  280,  33  Pac.  144,  re- 
versing 1  Colo.  App.  480,  29  Pac.  406; 


Standart  v.  Farmers'  etc.  Co.,  25 
Colo.  202,  54  Pac.  626;  Grand  Val. 
Irr.  Co.  v.  Lesher,  28  Colo.  273,  65 
Pac.  44;  La  Junta  Co.  v.  Hess,  6 
Colo.  App.  497,  42  Pac.  50;  Farmers' 
etc.  Co.  v.  New  Hampshire  etc.  Co., 
40  Colo.  467,  92  Pac.  290;  Northern 
etc.  Co.  v.  Pouppirt,  47  Colo.  490, 
108  Pac.  23. 

Idaho. — Hard  v.  Boise  City  etc.  Co., 
9  Idaho,  589,  76  Pac.  331,  65  L.  R.  A. 
407.  But  see  Creer  v.  Bancroft  W. 
Co.,  13  Idaho,  407,  90  Pac.  228; 
Farmers'  etc.  Co.  v.  Riverside  Irr. 
Dist.,  14  Idaho,  450,  94  Pac.  761; 
Idaho  etc.  Co.  v.  Great  Western  etc. 
Co.,  18  Idaho,  1,  107  Pac.  989. 

Nebraska. — Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  136,  100  N.  W.  286; 
Farmers'  etc.  Co.  v.  Brumbaugh,  81 
Neb.  641,  116  N.  W.  513. 

New  Mexico. — Albuquerque  etc.  Co. 
v.  Gutierrez,  10  N.  ML  177,  61  Pac. 
357.  Affd.  in  Gutierres  v.  Albuquer- 
que etc.  Co.,  188  U.  S.  545,  23  Sup. 
Ct.  Rep.  338,  47  L.  Ed.  588. 

Oregon. — Stats.  1909.  c.  216.  sec.  58. 

]\':,nming. — Laws  1903,  c.  69,  sec.  2. 
8ee  Wyoming  Central  Irr.  Co.  v.  Far- 
low  (Wyo.),  11*  Pac.  635. 
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§  1340.  Statement  of  the  Authorities. — A  statement  may  be 
made  of  the  principal  cases. 

The  first  Colorado  case  is  Wheeler  v.  Northern  Irr.  Co.8  In 
this  case  the  question  was  one  of  compulsory  service  without  the 
exaction  of  a  bonus,  and  Helm,  C.  J.,  works  out  the  decision  chiefly 
on  the  general  laws  of  control  of  public  service  companies  (the 
system  governing  railways,  common  carriers,  gas  companies,  etc.). 
However,  he  makes  some  observations  upon  the  relative  status  of 
the  company  and  its  consumers  regarding  title  to  the  right  of  flow 
and  use  of  the  natural  stream,  and  says,  "I  cannot  consent  to 
the  proposition  that  the  carrier  becomes  a  'proprietor'  of  the  water 
diverted,"  and  again,  "The  carrier  must  be  regarded  as  an  inter- 
mediate agency,"  etc.  This  clearly  intimated  that  the  company 
held  no  title  to  the  water-rights ;  that  the  real  estate  in  the  natural 
source  of  supply  belonged  to  the  consumers,  under  the  Colorado 
constitutional  provision  that  waters  within  the  State  are  ''the 
property  of  the  public." 

It  was  in  the  next  case,  Farmers'  etc.  Co.  v.  South  worth,10  that 
the  matter  first  tpok  definite  shape.  The  question  was  whether 
consumers  could  be  forced  to  pro-rate  in  time  of  deficiency.  Un- 
der the  general  law  of  public  service  companies  they  would,  but 
under  the  law  of  appropriation  a  prior  appropriator  has  an  exclu- 
sive right  at  all  times,  and  a  deficiency  would  fall  wholly  on  users 
later  in  time.  It  was  held  that  the  latter  rule  applied.  The  three 
judges  disagreed  on  the  grounds  of  the  judgment,  however.  The 
opinion  of  Mr.  Justice  Elliott  said  inter  alia:  "The  carrier  is  the 

agent,  the  consumer  is  the  principal It  is  claimed  that  the 

constitution  recognizes  priorities  only  among  those  taking  water 

from  natural  streams Every  consumer  cannot  take  the 

water  directly  from  the  natural  stream.  Irrigating  ditches  and 
canals  must  be  resorted  to  as  a  means  of  diverting  and  carrying 
the  water  to  places  where  it  can  be  beneficially  applied.  No  good 
reason  can  be  urged  why  a  consumer  obliged  to  make  use  of  such 
an  agency  [belonging  to  a  company]  should  not  be  protected 
equally  with  those  taking  water  directh'  from  natural  streams. 
....  Neither  the  title  nor  a  salable  interest  in  the  water  of  nat- 
ural streams  vests  in  the  carrier  [the  company]  by  means  of  his 
diversion  or  carriage  thereof,"  etc.  After  considering  authorities, 

»  (1888),  10  Colo.  582,  3  Am.  St.  ™  (1889),  13  Colo.  Ill,  21  Pac. 
Rep.  603,  17  Pac.  487.  1028,  4  L.  R.  A.  767. 


§  1340  Ch.  57.     CONSUMERS'  OWNERSHIP.  (3d  ed.)   1239 

"From  these  opinions  the  conclusion  seems  inevitable  that  the 
'better  right'  acquired  by  priority  of  appropriation  is  applicable 
to  individual  consumers  as  between  themselves  when  they  receive 
the  water  through  the  agency  of  an  artificial  stream  as  well  as 
when  they  receive  the  same  direct  from  the  natural  stream,"  etc. 
Carriers,  as  between  themselves,  are  only  "quasi  appropriators " 
as  against  other  carriers;  and  not  even  that  as  between  company 
and  consumer.  Helm,  C.  J.,  concurring  in  the  judgment  only, 
said :  ' '  By  taking  from  its  canal  the  consumer  recognizes  and  rati- 
fies its  acts  of  construction  and  diversion,  making  them  his  own, 
and  the  situation,  so  far  as  this  question  is  concerned,  is  not  dif- 
ferent from  what  it  would  have  been  had  the  consumer  in  fact 
employed  the  carrier  to  construct  the  canal  for  himself  alone," 
and  speaks  of  the  consumer  making  thereby  a  "constructive  di- 
version" from  the  natural  stream.  The  view  is  thus  squarely 
taken  by  the  case  that  a  public  service  irrigation  company  does  not 
own  any  water-right,  but  is  purely  a  representative  of  its  con- 
sumers, who  are  the  real  proprietors  of  the  flow  and  use  of  the 
stream  from  which  the  supply  is  drawn. 

In  Combs  v.  Agricultural  D.  Co.11  the  opinion  rests  upon  the 
same  principle.  It  was  held  that  a  company  in  public  service  (as 
distinguished  from  a  purely  mutual  company)  could  not  force 
a  consumer  to  buy  shares  of  stock  before  receiving  water,  which 
would  have  been  equally  true  under- the  common-law  rule  of  com- 
pulsory service;  but  the  decision  was  rested  on  the  Colorado  con- 
stitutional provision  that  "priority  of  appropriation"  gives  the 
better  right,  which  appropriation  can  vest  only  in  the  consumers 
who  alone  make  the  beneficial  use,  and  who  cannot  be  denied  the 
right  given  by  the  constitution  to  acquire  rights  in  the  streams 
of  the  State.  The  consumers  from  the  company's  ditch  were  re- 
garded as  on  a  par  in  ownership,  with  appropriators  from  natural 
streams. 

The  case  in  which  this  finds  its  most  definite  expression  is  Wyatt 
v.  Larimer  etc.  Co.12  As  first  decided  in  the  court  of  appeals,13 
it  was  held  that  the  water-rights  in  the  stream  belong  wholly  to 
the  company,  and  in  effect  that  it  merely  performs  service  and  de- 
livers specific  particles  of  water  (the  corpus  as  distinguished  from 

"  (1892),  17  Colo.  146,  31  Am.  St.          12  (1893),  18  Colo.  298,  36  Am.  St. 

R«n    275    28   Paa    96fl  Re^  28°'  33  PaC'  144' 

Rep.  275,  28  Fac.  960.  13  j  CoJo   A        4&Q    ZQ  p&(,    9Q6 
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a  usufruct)14  to  the  consumer  as  it  actually  enters  the  consumer's 
ditch;  that  above  the  head  of  the  consumer's  ditch  the  consumer 
has  no  property  right  whatever,  saying  inter  alia:  "Later  deci- 
sions of  the  supreme  court  seem  at  variance  with  the  leading  case 
[Wheeler  v.  Northern  Irr.  Co.]  and  seem  to  sustain  our  contention 
that,  by  appropriation,  diversion  and  application  to  a  beneficial 
use,  the  canal  company,  the  aj^propriator,  has  a  proprietary  right 
to  the  water  diverted."  This  opinion  (in  the  court  of  appeals)  is 
intemperate  in  its  criticism  of  the  upper  court,  and  was  reversed 
on  appeal,  the  supreme  court  adhering  to  its  former  view  and 
strengthening  it.  The  supreme  court  said  that  upon  the  facts 
only  a  contract  was  involved,  but,  because  of  the  attitude  of  the 
court  of  appeals,  proceeded  to  lay  down  the  law  of  the  status  of 
companies  and  consumers  generally,  aside  from  contract.  Mr. 
Justice  Goddard  says:  "That  a  valid  appropriation  of  water  from 
a  natural  stream  constitutes  an  easement  in  the  stream,  and  that 
such  easement  is  an  incorporeal  hereditament,  the  appropriation 
being  in  perpetuity,  cannot  well  be  disputed."  He  refers  to  tha 
discussion  of  property  in  water  by  Washburn  in  his  work  on  Ease- 
ments and  Servitudes,15  and  Angell  on  Watercourses,16  and  adds: 
"The  right  acquired  to  water  by  an  appropriator  under  our  system 
is  of  the  same  character  as  that  defined  by  the  foregoing  authori- 
ties as  an  incorporeal  hereditament  and  easement.  The  consumer 
under  a  ditch  possesses  a  like  property.  He  is  an  appropriator 
from  the  natural  stream,  through  the  intermediate  agency  of  the 
iitch,  and  has  the  right  to  have  the  quantity  of  water  so  appro- 
priated flow  in  the  natural  stream,  and  through  the  ditch  for  his 
own  use."  And  elsewhere  in  the  same  case:  "We  adhere  to  the 
doctrine  that  such  a  canal  company  is  not  the  proprietor  of  the 
water  diverted  by  it,  but  that  it  must  be  regarded  as  an  interme- 
diate agency  existing  for  the  purpose  of  aiding  consumers  in  the 
exercise  of  their  constitutional  rights,  as  well  as  a  private  enter- 
prise prosecuted  for  the  benefit  of  its  owners. ' ' 

Accordingly,  it  is  customary  in  the  Colorado  opinions  to  call 
consumers  from  a  distributing  ditch  "  appropriators, "  to  denote 
ownership,  like  those  diverting  from  the  stream  itself,  and  to  give 
them  all  the  rights  and  remedies  of  ownership  that  have  been 
worked  out  for  owners  in  natural  streams.  A  recent  case  17  puts 

!•»  Supra,  sees.  2  et  seq.,  62.  17  Farmers'  etc.  Co.  v.  New  Hamp- 

15  Page  276.  shire  etc.  Co.,  40  Colo.  467,  92  Pac. 

M  Sec.  141.  290. 
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it:  "It  hardly  seems  necessary  to  again  state,  as  this  court  so 
often  has  stated,  that  the  perpetual  right  to  have  water  carried 
by  a  ditch  constitutes  an  easement  in  the  ditch. " 18  In  other  cases 
it  is  said:  "A  perpetual  right  to  the  use  of  water  from  an  irrigat- 
ing ditch,  acquired  or  reserved  under  contract,  constitutes  an  ease- 
ment in  the  ditch,  which  cannot  be  lost  by  nonuser  alone,  short  of 
the  period  of  limitation  for  actions  to  recover  such  property."19 
And  again,  "His  contract  with  the  company  [carrier]  is  not  the 
purchase  of  a  given  volume  of  water,  but  the  purchase  of  the  right 
to  use  the  canal  as  a  means  to  conduct  a  given  volume,  or  so  much 
thereof  as  may'  be  necessary  to  irrigate  a  certain  number  of 
acres."20 

(3d  ed.) 

§  1341.  Same — Continued. — In  a  Nebraska  case  it  is  said:21 
"The  doctrine  of  private  ownership  of  water  for  irrigation  pur- 
poses, disassociated  from  the  land  to  which  it  is  designed  to  be 
applied,  has  been  proved  by  long  experience  to  be  detrimental 

to  the  public  welfare The  other  doctrine  is  that  the  right 

to  the  use  of  water  should  never  be  separated  from  the  land  to 
which  it  is  to  be  applied.  Where  this  doctrine  prevails,  canals 
and  ditches  become,  like  railroads,  great  semi-public  utilities, 
means  of  conveyance  of  a  public  commodity,  their  owners  entitled 
to  adequate  compensation  for  services  rendered,  but  having  no 
ownership  in  the  property  distributed.22  ....  The  irrigation  com- 
pany does  not  own  the  water;  it  is  only  the  servant  of  the  public 
to  carry  it  to  the  land  for  which  it  has  been  appropriated."  As  to 
the  relative  status  of  the  company  and  consumer,  this  is  mostly 
dictum;  it  was,  however,  actually  applied  in  holding  that  a  com- 
pany can  acquire  no  water-rights  under  this  view  without  spe- 
cifically designating  the  lands  to  be  irrigated  and  which  alone  will 
own  the  water-rights  when  irrigation  has  begun;  also  saying  as 
dictum  that  water-rights  can  only  be  abandoned  by  the  irrigators, 
and  nonuse  by  the  company  against  the  irrigators'  protest  is  not 

18  Quaere,    whether    there    can    be  *»  People  ex  rel.  Standart  v.  Canal 

such   a  thing   as  an  easement  in  an  etc.  Co.,  25  Colo.  213,  54  Pac.   626. 

easement.     Cf.     City    of     Denver     v.  20  Wright  v.  Platte  Val.  Irr.  Co.,  27 

Walker,  45  Colo.  387,  101  Pac.   348,  Col0t  329"  61  Pac.  603. 

holding    that   one    having   a   contract  .,  „            ,  T       _.  .         _      .     _„ 

right    to    take    water   from    another's  ?  T?IT™  J^ *io«  A  £™k'  7? 

ditch  is  not  an  "appropriator"  so  as  *eb-  136'  10°  N-  W-  28«  (ltahcs  our9)' 

to    have    anj    independent    right    as  22  Pages  286,  287  of  100  N.  W. 
such. 


1242  (3ded.)         Pt.  VII.    DISTRIBUTION  OF  WATER.  §1341 

equivalent  (in  regard  to  abandonment)  to  nonuse  of  a  water-right; 
a  rule  of  compulsory  service  equally  applicable  if  the  company  is 
regarded  as  the  owner  of  the  water,  but  arrived  at  in  the  other 
way.  The  matter  as  to  a  consumer  (and  not  the  company)  being 
the  real  appropriator  and  owner  of  the  water-right  (the  company 
being  a  mere  agent  to  carry  the  water)  did  not  enter  much  into  the 
actual  decision,  but  it  entered  strongly  into  the  spirit  of  the  "opin- 
ion, and  is  the  view  of  the  law  generally  to  be  gathered  from  the 
case. 

It  is  very  strongly  laid  down  in  Arizona.  In  one  case  23  it  was 
held  "that  such  canal  company  was  not  itself  an  appropriator  of 
water,  and  that  neither  it,  therefore,  nor  its  shareholders,  as  such, 
possessed  any  power  of  control  or  any  right  of  disposition  over 
the  water  diverted  and  carried,  save  to  transport  and  deliver  the 
same  to  appropriators  entitled  to  it  under  the  law  of  prior  appro- 
priation," etc The  water  diverted  and  carried  by  the  com- 
pany "was  the  subject  of  appropriation  to  the  same  extent  and 
in  the  same  manner  as  when  it  flowed  in  the  channel  of  the  Salt 

River Since,  as  stated  in  the  Slosser  case,  a  canal  company 

organized  for  the  purpose  of  the  diversion  and  carriage  of  water 
for  irrigation,  and  not  being  the  owner  of  arable  and  irrigable 
land,  is  not  an  appropriator  of  water,  it  follows  that  the  diversion 
of  public  water  would  be  unlawful  were  the  consumers  of  such 

water  not  appropriators  in  the  fullest  sense It  follows, 

therefore,  that  all  persons  owning  lands  under  the  flow  of  such 
a  canal  which  have  been  irrigated  by  means  of  water  furnished  by 
such  canal  become  appropriators  and  possessed  of  rights  of  appro- 
priation in  the  order  of  their  priority."  It  was,  inter  alia,  actu- 
ally held  that  a  consumer  could  change  his  point  of  diversion 
from  a  point  on  the  main  stream  to  a  point  on  the  company's  canal 
— the  two  are  equivalent,  it  was  held.24 

In  Idaho  this  view  was  taken  in  Hard  v.  Boise  etc.  Co.,25  holding 
that  a  consumer  may,  as  on  a  par  with  an  appropriator  from  the 
natural  stream,  change  his  point  of  diversion  and  use  without  the 
company's  consent.  Respondent  contended  "that  the  user  has  no 
property  interest  in  the  water  which  he  has  taken  from  the  re- 

23  Gould     v.     Maricopa     etc.     Co.  Colorado  cases  were  not  cited,  though 
(1904),  8  Ariz.  429,  76  Pac.  598.  probably  the  basis  of  the  opinion. 

24  The  case  affirms  Slosser  v.  Salt  25  (1904),    9    Idaho,   589,   76   Pac. 
River  Co.,  7  Ariz.  376,  65  Pac.  332,  331,  65  L.  R.  A.  407. 

which  took  much  the  same  view.     The 
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spondent's  canal,"  but  the  court  held,  "we  cannot  give  our  consent 
to  this  proposition."  Mr.  Justice  Ailshee,  concurring,  says:  "I  can 
see  no  more  reason  for  denying  this  right  of  sale  and  disposition  to  a 
settler  under  a  ditch,  than  for  denying  it  to  the  settler  under  the 
natural  stream."  This  view  of  the  consumer's  status  as  on  a  par 
in  ownership  with  the  stream  owners  cannot,  however,  be  said  to 
be  definitely  settled  in  the  Idaho  decisions.  In  the  case  just  cited, 
Mr.  Justice  Sullivan,  in  a  separate  opinion,  pointed  out  the 
view  that  the  consumer  was  not  an  appropriator,  but  a  member 
of  the  public  dealing  with  a  public  service  corporation.  The  re- 
sult as  between  the  consumer  and  the  company  would  have  been 
the  same  on  the  latter  treatment  (so  far  as  compulsory  service 
was  involved),  and  the  opinion  of  Sullivan,  J.,  points  out  the  dis- 
tinction between  a  derivative  rental  right  from  year  to  year  against 
a  company  to  receive  water  from  its  canal,  and  a  perpetual  right  in 
the  flow  of  a  natural  stream,  by  original  acquisition.  And  other 
recent  Idaho  cases  tend  to  either  view  of  the  consumer's  status.1 

A  New  Mexico  case  uses  the  expression  that  a  canal  company  is 
only  an  "intermediate  agency,"  quoting  the  Colorado  cases.2  The 
actual  question  was  only  one  of  eminent  domain,  no  consumers 
being  involved,  and  on  the  whole  the  attitude  is  rather  that  the 
company  is  the  owner  of  the  water-rights.3 

1  For  example,  a  water  company's  (semble),  and  when  the  company  has 

contract   was    entitled    "water    deed,"  made  contracts  to  the  full  capacity  of 

and  stipulated  that  the  ditch  company  its  plant,  it  has  wholly  conveyed  away 

sells  and  conveys  to  each  of  the  par-  its    water-rights    and    then    is    "with- 

ties  "the  right  to  use  water  flowing  out  any  further  interest  in  the  canal 

through   the   canal   of   said   company  or     water-right."     Nampa     etc.     Irr. 

on  the  tract  of acres  hereinbefore  Dist.  v.  Gess   (1910),   17  Idaho,  552, 

mentioned;  the  quantity  of  water  106  Pac.  993.  An  Idaho  statute  says 
represented  by  said  right  being  all  that  when  a  contract  grants  a  "per- 
that  is  necessary  to  irrigate  said  petual  right,"  "said  water-right  shall 
land,"  etc.  Held,  a  suit  to  enforce  forever  remain  a  part  of  said  tract  of 
delivery  of  water  and  for  determina-  land."  Idaho  Rev.  Codes,  sec.  3292. 
tion  of  quantity  to  which  each  is  en-  2  Albuquerque  etc.  Co.  v.  Gutierrez 
titled  is  not  a  suit  over  a  water-right  (1900),  1  N.  M.  177,  61  Pac.  357;  S. 
— is  not  a  "water  suit"  to  settle  water-  C.,  188  U.  S.  545. 
rights — but  is  a  dispute  only  over  3  See  Hagerman  Co.  v.  McMurray 
contract  rights.  "It  does  not  involve  (N.  M.),  113  Pac.  823,  saying: 
carrying  water  through  the  ditch;  it  "Gutierres  v.  Albuquerque  L.  &  I.  Co., 
only  involves  the  quantity  to  be  de-  supra,  is  also  conclusive  against  the 
livered  to  each  of  the  plaint  iffs."  appellant's  contention  that  the  ap- 
Priority  of  right  is  not  involved.  pellee?  because  of  its  being  a  cor- 
Creer  v.  Bancroft  W.  Co.,  13  Idaho,  poration  and  a  mere  purveyor  of 
407,  90  Pac.  228.  But  in  a  later  .water  to  be  used  on  the  lands  of 
Idaho  case  it  is  held  that  a  con-  others,  had  not  the  right  to  appro- 
tract  with  a  public  service  company  priate  the  water  in  question." 
conveys  an  actual  "water-right" 
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In  Wyoming  (and  Oregon,  following  Wyoming)  the  statutes 
provide  that  "certificates  of  appropriation"  shall  issue  to  the  con- 
sumers from  the  State  Engineer,  just  as  to  the  company  (those 
issued  to  the  company  being  called  "primary  or  reservoir  permits," 
and  those  issued  to  the  consumers  being  called  "secondary  per- 
mits"), and  consumers  from  a  canal  must  make  application  to  the 
State  Engineer  as  "appropriators"  from  the  natural  stream  desir- 
ing a  private  water-right.4  The  State  Engineer  of  Wyoming  (Mr. 
Johnston)  says:  "The  laws  of  Wyoming  recognize  ditches  and 
canals  as  common  carriers.5  While  it  might,  in  theory,  be  consid- 
ered possible  for  a  canal  to  be  successfully  conducted  as  a  common 
carrier,  yet  the  history  of  the  West  and  all  the  experience  of  irriga- 
tion authorities  teach  that  unless  the  water  user  can  obtain  a 
permanent  interest  in  the  irrigation  works  in  proportion  to  his 
water-right,  failure  can  be  confidently  anticipated."6  And  "It 
would  seem  much  better  to  make  the  water-rights  attach  to  the  land 
and  establish  the  price  which  the  water  user  is  to  pay  for  an  interest 
in  the  irrigation  works  in  the  beginning."7  The  State  Engineer  of 
Oregon  (Mr.  Lewis)  says:  "Water  having  been  made  appurte- 
nant to  land  puts  an  end  to  the  ownership  of  water  by  corpora- 
tions and  its  sale  for  a  yearly  rental  to  those  who  use  it.  No  more 
common  carrier  canals  will  therefore  be  constructed.  Only  water- 
rights  which  convey  a  proportional  interest  in  the  franchises  and 
works  can  be  sold  by  those  who  appropriate  water  in  excess  of  their 
needs."8 

(3d  ed.) 

§  1342.     Same — Continued. — There  has  been  extensively  used 

a  plan  of  promotion  expressly  providing  in  the  consumers'  con- 
tracts that  they,  as  a  body,  shall  be  entitled  to  an  actual  convey- 
ance of  the  canal  and  water  system  when  their  number  reach  the 
capacity  of  the  canal;  and  thereby  they  become  part  owners  in  the 
company  without  its  being  considered  merely  a  "mutual"  com- 
pany.9 Its  direct  result  is,  consequently,  public  ownership;  the 

4  Wyo.  Laws  1903,  c.  69,  sec.  2;  Or.          6  Report  for  1907-8,  p.  59. 
Stats.  1909,  c.  216,  sec.  58.     See  Cook-          1  Wyo.  St.  Engr.  1909-10,  p.  21. 
inham  v.  Lewis    (Or.),   114   Pac.   88.          8  Report  for  1909-10,  p.  25. 

But  they  need  not  so  apply  in  Colo-  9  Wyatt   v.   Larimer  Co.,    18   Colo, 

rado,    semblc,   Water    Supply    Co.    v.  298,   36   Am.   St.   Rep.   280,   33    Pac. 

Larimer    Co.    (Colo.),    51    Pac.    496.  144;    Blakeley   v.    Ft.    Lyon    Co..    31 

Compare  infra,  sec.  1382,  note  11.  Colo.  224,   73  Pac.  249;   Water  Sup- 

5  Rev.    Stats.  1899,    sec.     895,    as  ply  Co.  v.  Larimer  etc.  Co.,  24  Colo, 
amd.  by  chapter  86,  S.  L.  1907.  32*2,  51  Pac.  496,  46  L.  R.  A.  322 j 
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consumers  becoming  actual  part  owners  of  the  system.     A  convey- 
ance of  the  system  to  them  will  be  enforced.10 

(3d  ed.) 

§  1343.  Results  of  the  Rule— Priorities.— The  chief  result  of 
this  view  which  has  given  rise  to  litigation  is  that  consumers,  being 
appropriators  from  the  natural  stream,  have  different  priorities 
among  themselves,  thereby  letting  in  the  various  inequalities  among 
consumers  that  result  from  the  law  of  appropriation.  Much  liti- 
gation has  arisen  over  whether  they  shall  be  made  to  suffer  ratably 
in  times  of  deficiency  or  whether  prior  consumers  have  a  para- 
mount right  to  their  full  supply.11 

Provisions  in  contracts  providing  for  pro-rating  shortage  in  spite 
of  priorities  are  much  the  usual  practice.  They  will  be  enforced, 
as  a  voluntary  waiver  of  priorities.12 

But  in  the  absence  of  contract  enforcing  pro-rating,  prior  con- 
sumers are  held  to  have  a  paramount  right  to  their  full  supply  in 
time  of  deficiency.13  Statutes,  it  appears,  cannot  impose  pro-rating 
against  the  consumer's  will,  being  a  violation  of  the  constitutional 
guaranty  of  priority  among  appropriators,  the  consumers  being 
held 'to  be  appropriators  from  the  natural  resource.  A  statute  in 
Colorado  provided  for  such  pro-rating,14  but,  while  the  Colorado 
law  upon  the  point  remains  uncertain,  it  appears  that  the  statute 
is  regarded  as  unconstitutional.15 

Broadmoor  etc.  Co.  v.  Brookside  etc.  Same  v.  Same,  18  Idaho,  513,  110  Pac. 

Co.,   24  Colo.  541,   52  Pac.   792;    La  251;    Souther  v.  San  Diego  Co.,  121 

Junta  Co.  v.  Hess,  6  Colo.  App.  497,  Fed.  347,  57  C.  C.  A.  561;  O'Neil  v. 

42  Pac.  50;   Idaho  etc.  Co.  v.  Great  Fort  Lyon  etc.  Co.,  39  Colo.  487,  90 

Western  etc.  Co.,  18  Idaho,  1,  107  Pac.  Pac.  849 ;  Creer  v.  Bancroft  etc.  Co., 

989.  13  Idaho,  407,  90  Pac.  228. 

10  La   Junta  Co.   v.  Hess,   6   Colo.  13  Margrave  v.  Hall  (1891),  3  Ariz. 
App.  497,  42  Pac.  50.     It  is  said  to  252,  73  Pac.  400;  Slosser  v.  Salt  River 
be  authoritatively  settled  in  Colorado  Co.,  7  Ariz.  376,  65  Pac.  332;   Gould 
in   this  connection  that   "capacity  of  v.  Maricopa  etc.  Co.,  8  Ariz.  429,  76 
ditch"  means  the  ability  of  the  canal  Pac.  598.     C'f.  Farmers'  Co.  v.  River- 
to  supply  or  deliver  water,  and  that  side  Irr.  Dist.,  14  Idaho,  450,  94  Pac. 
in    determining    this    question     there  761. 

must  be  taken  into  consideration  not  1*  Laws   1879,   p.  97,  sec.  4;    Gen. 

only    the    physical    capacity    of    the  Stats.,   sec.    1722.;    Rev.    Stats.    1908, 

canal,  but  the  volume  of  its  decreed  sec.  3175. 

priorities,     in     connection     with     the  15  Farmers'  etc.  Co.  v.  Southworth, 

probability  of  obtaining  water  from  13  Colo.  Ill,  21  Pac.  1028,  4  L.  R.  A. 

the  stream  supplying  them  under  nor-  767;  Same  v.  White,  32  Colo.  114,  75 

mal  conditions  during  the  season  of  Pac.    415.     "  'The    appropriations    of 

irrigation.     Cases  supra.  water  by  consumers  who  receive  the 

11  See  supra,  sec.   1284.  same  through  the  same  ditch  do  not 

12  Jackson     v.     Indian     etc.     Co.  necessarily   relate  to  the  same  time; 
(1909),  16  Idaho,  430,  101  Pac.  814;  but,  on  the.  contrary,  such  consumers 
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In  Idaho  it  is  provided  by  the  constitution  that  priority  shall 
govern  among  consumers  in  the  absence  of  statute,  but  that  the 
legislature  may  by  statute  pass  special  rules  for  times  of  scarcity.1* 

(3d  ed.) 

§  1344.     Same. — On  the   other  hand,  in  the   absence  of  this 

view  that  consumers  have  rights  of  ownership  as  appropriators, 
consumers  are  on  an  equality  and  have  no  priority.  Having  all,  if 
not  regarded  as  owners,  a  simple  right  of  service,  in  time  of  de- 
ficiency they  must  share  ratably  the  loss,  as  must  consumers  from 
gas  companies,  for  example.  To  prefer  one  to  another  and  give 
him  priority  in  service  would  be  discrimination  against  the  others; 
and  the  law  of  public  service  prohibits  discrimination  among  con- 
sumers. Consequently,  where  the  consumer  is  not  considered  an 
appropriator,  priorities  among  consumers  are  not  recognized,  but 
they  are  placed  on  an  equality  regardless  of  the  relative  time  of 
beginning  use.  In  times  of  drought,  consumers  share  ratably,  and 
the  company  has  no  right  to  prefer  some  over  others;  which  is  but 
an  obvious  application  of  familiar  principles  to  the  relation  of  the 
parties.17 

(3d  ed.) 

§  1345.     Parties  to  Actions. — The  question  has  also  given  rise 

to  some  confusion  in  Colorado  in  respect  to  parties  to  actions. 
The  canal  company  will  be  regarded  as  itself  an  appropriator  for 
the  purposes  of  suit  against  it,18  and  may  bring  suit  as  appropri- 
ator against  a  wrongdoer  without  the  consumers  being  necessary 
parties.19  On  the  other  hand,  a  consumer  may  himself  as  appro- 
priator enjoin  a  diversion  without  the  corporation  being  a  neces- 

may  have  different  priorities  of  right.'  17  Supra,    sees.     1283,     1284.     See 

Thus,  in  effect,  the  pro-rating  statute,  especially  Leavitt  v.  Lassen  Irr.  Co., 

so-called  (Gen.  Stats.  1883,  sec.  1722),  157  Cal.  82,  106  Pac.  404. 

was,  upon  constitutional  grounds,  lim-  18  Farmers'  etc.  Co.  v.  Agricultural 

ited    in    its    operation."     Nichols    v.  etc.  Co.,  22  Colo.  513,  55  Am.  St.  Rep. 

Mclntosh,  19  Colo.  36,  34  Pac.   278.  149,  45  Pac.  444. 

"The  most  favorable  view  that  can  be  19  Town  of  Sterling  v.  Pawnee  Co., 

taken  of  the  statute -is  that  in  times  42  Colo.  421,  94  Pae.  339,  15  L.  R. 

of  scarcity   of   water  it  may  be  re-  A.,  N.  S.,  238;   Montrose  etc.  Co.  v. 

sorted  to  to  compel  the  pro-rating  of  Loutsenhizer,    23    Colo.    233,   48    Pac. 

water  among  consumers  having  priori-  532;  Farmers'  etc.  Co.  v.  Agric.  etc. 

ties  of  the  same,  or  nearly  the  same,  Co.,  22  Colo.  513,  55  Am.  St.  Rep.  149, 

date."     Larimer  &  Weld  ITT.   Co.   v.  45  Pac.  444.     See  Conrad  Inv.  Co.  v. 

Wyatt,  23  Colo.  491,  48  Pac.  523.  United  States,  161  Fed.  829,  88  C.  C. 

16  Idaho  Const.,  art.  15,  sec.  5.     See  A.  647. 
Rev.  Codes,  sec.  3290. 
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sary  party,20  or  may  bring  an  action  to  quiet  title  to  his  water- 
right  against  the  company.21  When  sued  the  defendant  company 
and  its  grantors  are  trustees  for  the  stockholders  and  consumers, 
and  bound  to  protect  the  interests  of  all  in  determining  priori- 
ties.22 

The  consumer-appropriators  are  held  to  have  no  such  community 
of  interest  as  to  allow  joinder  in  a  suit  for  specific  performance 
against  the  water  company.23 

The  corporation  represents  the  stockholders  for  the  purpose  of 
suits  against  other  corporations  taking  water,24  but  not  for  a  suit 
to  prevent  one  consumer  being  forced  to  pro-rate  with  the  others. 
Such  a  suit  must  be  brought  against  the  other  consumers.25 

The  canal  company  is  alone  the  proper  party  in  proceedings  for 
determination  of  priorities.1 

The  supreme  court  of  the  United  States  holds  that  a  judgment 
against  the  distributor-appropriator  will  bind  consumers  whether 
they  be  regarded  as  themselves  appropriators  and  owners  of  the 
natural  resource,  or  whether  regarded  as  having  only  a  right  of  ser- 
vice.2 

(3d  ed.) 

§  1346.     Changes  of  Use. — Questions  of  change  of  mode  of  use 

by  the  consumer  are  worked  out  on  the  basis  of  his  having  all  the 
rights  in  that  respect  of  appropriators  from  the  natural  stream ; 3 
that  is,  the  only  limitation  is  whether  the  rights  of  others  are  in- 
jured by  the  change;  the  company  cannot  object.  A  consumer 
may,  without  losing  priority,  change  his  point  of  diversion  from 
a  point  on  the  main  stream  to  a  point  on  the  company's  canal, 
the  two  being  held  equivalent,4  or  from  one  point  on  the  canal  to 

20  Clifford  v.  Larrieu,  2  Ariz.  202,  24  Combs  v.   Farmers'  etc.   Co.,  38 
11  Pac.  397.  Colo.    420,    88    Pac.    396.     But    see 

21  Kimball  v.  Northern  Irr.  Co.,  42  Montezuma  Co.  v.  Smithville  Co.,  11 
Colo.  412,  94  Pac.  333.  Anz-  ">  89  Pac-  512- 

22  Supply  Ditch  Co.  v.  Elliott,   10  23  Farmers'   etc.    Co.  v.  White,   32 
Colo.  327,  3  Am.  St.  Rep.  586,  15  Pac.  Colo.  114,  75  Pac.  416. 

691;   Farmers'  Ditch  Co.  v.  Agricul-  i  Supra,    sec.    1229. 

tural  Ditch  Co     22  Colo   513    55  Am.  2  Montezuma  Co.  v.  Smithville  Co. 

St.  Rep.  149    45  Pac    444 ;   Montrose  (Arf    }     21g  n    &    37J    31  Q  c 

Canal  Co.  v.  Loutsenhizer  Ditch  Co.,  ±        A-    54  L    £d    1QJ4      ...  *  ., 

93    fVlr>      933      4.8     Pun      *I39  •     rVNTnil     v  *»*P«     °'»     Y       1J>     •c>u'     •*•"'*>     ClUHg     1 

JOT  o«      8econ<J  edition  of  this  book. 

Ft.  Lyon  etc.  Co.,   39  Colo.  487,  90 
Pac    849.  Supra,  sec.  496  et  seq. 

23  Creer  v.  Bancroft  Water  Co.,  13          4  Gould   v.   Maricopa   Co.,   8   Ariz. 
Idaho,  407,  90  Pac.  228.  429,  76  Pac.  598. 
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another.'  Likewise  he  can  change  his  place  of  use  to  different 
land,  or  resell  the  water  for  use  on  different  land.6 

(3d  ed.) 

§  1347.     Conclusion. — Some   confusion   has   thus   arisen   from 

regarding  the  consumers  as  appropriators  of  the  natural  resource, 
with  rights  of  part  ownership  in  the  supplying  streams  and  distrib- 
uting system.  The  matter  is  now  in  course  of  development,  with 
the  probability  that  it  is  making  rapidly  toward  public  ownership 
of  distributing  systems. 

B  Knowles    v.    Clear    etc.    Co.,    18  L.  R.  A.  407.     But  see  Slosser  v.  Salt 

Colo.  209,  32  Pac.  279;  Hard  v.  Boise  River  Co.  (1901),  7  Ariz.  376,  65  Pac. 

etc.  Co.,  9  Idaho,  589,  76  Pac.  331,  65  332,  holding  sales  only  for  temporary 

L.  R.  A.  407.  use  improper.     See,   also,   Mont.   Civ. 

«  Knowles  v.  Clear  etc.  Co.,  18  Colo.  Code,  sec.   1900,  to  the  effect  that  a 

209,  32  Pac.  279;  Hard  v.  Boise  etc.  consumer  cannot  resell  after  use. 
Co.,   9    Idaho,   589,   76   Pac.   331,   65 

§§  1348-1355.     (Blank  numbers.) 
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§§  1372-1379.     (Blank  numbers.) 

(3d  ed.) 

§  1356.  Purpose. — The  "irrigation  district"  system  is  an  ex- 
press recognition  of  the  doctrine  of  public  ownership  of  irrigation 
works.  The  object  of  the  legislation  authorizing  the  organization 
of  irrigation  districts  is  to  enable  owners  of  lands  susceptible  of 
irrigation  from  a  common  source  and  by  the  same  system  of  works 
to  form  a  district  composed  of  such  lands  and  conduct  the  irrigation 
under  public  auspices.  The  district,  when  formed,  is  a  public 
corporation  for  the  sole  purpose  of  obtaining  and  distributing 
such  water  as  may  be  necessary  for  the  irrigation  thereof,  thus 
enabling  each  one  to  have  for  his  land  in  the  district  the  benefit 
of  a  common  system  of  irrigation  under  public  ownership,  and 
bringing  about  the  reclamation  of  the  land  of  the  district  from 
aridity  to  a  condition  of  suitability  for  cultivation.  It  was  recog- 
nized that  without  such  a  common  system  the  individual  land- 
owners might  be  unable  to  obtain  water  for  the  irrigation  of  their 
lands.  A  work  which  would  be  for  the  public  benefit  and  general 
welfare,  viz.,  the  reclamation  from  aridity  of  large  portions  of  the 
lands  of  the  State,  might  never  be  accomplished  if  left  to  indi- 

W»t«r  Righta — 79 
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vidual  enterprise.  The  irrigation  district  legislation,  under  which 
a  public  municipal  corporation  may  be  created  for  the  purpose 
of  furnishing  water  for  the  irrigation  of  the  land  within  the  dis- 
trict, has  been  sustained  upon  the  same  ground  as  has  the  levee 
and  reclamation  district  legislation.  This  is,  in  effect,  that  the 
land  included  within  the  limits  of  such  a  district  requires,  by 
reason  of  its  situation  and  condition,  the  protection  or  reclamation 
thus  made  possible,  and  that  it  is  for  the  public  welfare  that  such 
protection  or  reclamation  should  be  afforded  such  land.1 

The  Wright  Act  of  California,  while  never  doubted  in  the  State 
court,  was  early  held  unconstitutional  by  Judge  Ross  in  the  United 
States  circuit  court  for  the  southern  district  of  California,2  but 
the  supreme  court  of  the  United  States  reversed  this  decision  on 
appeal.3  The  constitutionality  of  the  principle  is  now  well  settled. 

The  supreme  court  of  the  United  States,  in  Fallbrook  Irr.  Dist. 
v.  Bradley,  supra,  said:  "To  provide  for  the  irrigation  of  lands 
in  States  where  there  is  no  color  of  necessity  therefor  within  any 
fair  meaning  of  the  term  ....  might  be  regarded  by  courts  as 
an  improper  exercise  of  legislative  will,  and  the  use  might  not  be 
held  to  be  public  in  any  constitutional  sense,  no  matter  how  many 
owners  were  interested  in.  the  scheme.  On  the  other  hand,  in  a 
State  like  California,  which  confessedly  embraces  millions  of  acres 
of  arid  lands,  an  act  of  the  legislature  providing  for  their  irriga- 
tion might  well  be  regarded  as  an  act  devoting  the  water  to  a  pub- 
lic use,  and  therefore  as  a  valid  exercise  of  the  legislative  power. 
The  people  of  California  and  the  members  of  her  legislature  must, 
in  the  nature  of  things,  be  more  familiar  with  the  facts  and  cir- 
cumstances which  surround  the  subject,  and  with  the  necessities 
and  the  occasion  for  the  irrigation  of  the  lands,  than  can  anyone 
be  who  is  a  stranger  to  her  soil.  This  knowledge  and  familiarity 
must  have  their  due  weight  with  the  State  courts  which  are  to  pass 
upon  the  question  of  public  use  in  the  light  of  the  facts  which 

surround  the  subject  in  their  own  State The  use  for  which 

private  property  is  to  be  taken  must  be  a  public  use,  whether  the 
taking  be  by  the  exercise  of  the  right  of  eminent  domain  or  by 

that  of  taxation While  the  consideration  that  the  work  of 

irrigation  must  be  abandoned  if  the  use  of  the  water  may  not  be 

1  Mr.  Justice  Angellotti  in  Jenison  3  Fallbrook    Irr.    Dist.    v.    Bradley, 
v.  Reclfield,  149  Cal.  500,  87  Pac.  62.  164  U.  S.  112,  17  Sup.  Ct.  Rep.  56, 

2  Bradley    v.   Fallbrook   Irr.   Dist.,  41  L.  Ed.  369. 
68  Fed.  948. 
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held  to  be  or  constitute  a  public  use  is  not  to  be  regarded  as  con- 
clusive in  favor  of  such  use,  yet  that  fact  is  in  this  case  a  most 
important  consideration.  Millions  of  acres  of  land  otherwise  cul- 
tivable must  be  left  in  their  present  arid  and  worthless  condition, 
and  an  effectual  obstacle  will  therefore  remain  in  the  way  of  the 
advance  of  a  large  portion  of  the  State  in  material  wealth  and 
prosperity.  To  irrigate,  and  thus  to  bring  into  possible  cultivation 
these  large  masses  of  otherwise  worthless  lands,  would  seem  to  be 
a  public  purpose,  and  a  matter  of  public  interest  not  confined  to 
the  landowners,  or  even  to  any  one  section  of  the  State.  The  fact 
that  the  use  of  the  water  is  limited  to  the  landowner  is  not  there- 
fore a  fatal  objection  to  this  legislation.  It  is  not  essential  that 
the  entire  community,  or  even  any  considerable  portion  thereof, 
should  directly  enjoy  or  participate  in  an  improvement  in  order 

to  constitute  it  a  public  use If  it  be  essential  or  material 

for  the  prosperity  of  the  community,  and  if  the  improvement  be 
one  in  which  all  the  landowners  have  to  a  certain  extent  a  common 
interest,  and  the  improvement  cannot  be  accomplished  without 
the  concurrence  of  all,  or  nearly  all,  of  such  owners  by  reason  of 
the  peculiar  natural  condition  of  the  tract  sought  to  be  reclaimed, 
then  such  reclamation  may  be  made,  and  the  land  rendered  useful 
to  all,  and  at  their  joint  expense.  In  such  case  the  absolute  right 
of  each  individual  owner  of  land  must  yield  to  a  certain  extent, 
or  be  modified  by  corresponding  rights  on  the  part  of  other  owners 
for  what  is  declared  upon  the  whole  to  be  for  the  public  benefit." 

(3d  ed.) 

§  1357.  California. — An  outline  of  the  present  California  stat- 
ute is  given  in  the  statutes  hereafter. 

Before  the  enactment  of  the  Wright  Act,  legislation  existed  for 
the  formation  of  "reclamation  districts"  to  reclaim  swamp  lands,4 
and  an  early  case  upholding  the  constitutionality  of  those  acts  con- 
tained a  dictum  that  such  law  could  be  passed  also  for  the  forma- 
tion of  districts  to  irrigate  lands.5  In  1872  the  legislature  passed 
an  act  upon  similar  lines,6  providing  that  owners  of  land  suscep- 
tible of  one  mode  of  irrigation  may  join  in  the  formation  of  a 
corporation  for  the  common  purpose,  contributing  the  water-right 
owned  by  each,  or  acquiring  new  ones  in  the  usual  ways.  In 

4  Supra,  sec.   350.  «  Stats.  1871-72,  pp.  945-948. 

5  Hagar  v.   Board   of  Superviaorg, 
47  Cal.  222. 
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1887  7  the  act  well  known  as  the  Wright  Act  was  passed,  an  elabo- 
rate statute  providing  for  the  formation  of  quasi  municipal  corpo- 
rations for  this  purpose.8 

The  Wright  Act  is  constitutional.9  It  is  legislation  for  a  public 
purpose.10  The  Confirmatory  Act,  added  to  the  Wright  Act  to  es- 
tablish validity  of  bonds  and  organization,  is  also  constitutional.11 
Irrigation  districts  may  take  property  by  eminent  domain.12  The 
district  holds  its  property  as  trustee  for  the  landowners,18  and 
exempt  from  sale  on  execution,  being  held  in  trust  for  public  uses, 
which,  it  was  also  held,  prevented  even  the  directors  from  volun- 
tarily selling  lands  which,  from  change  of  plans,  had  become  un- 
necessary to  the  irrigation  scheme.14  But  the  next  session  of  the 
legislature  amended  the  law  so  as,  at  least,  to  give  the  directors 
power  to  sell  such  property.15  An  irrigation  district  may  control 
and  manage  property  merely  as  agent  of  water  owners,  without 
having  any  interest  in  the  water-rights.18 

The  notice  of  petition  for  organization  of  an  irrigation  dis- 
trict and  the  petition  itself  may  be  embodied  in  a  single  document, 
the  original  of  which,  after  publication,  may  be  filed  with  the  board 
of  supervisors  as  a  petition.  Where,  to  get  the  statutory  number 
of  freeholders  signing  a  petition  for  an  irrigation  district,  dummies 
are  used,  to  whom  realty  is  conveyed,  to  be  reconveyed  after  the 
organization  is  completed,  this  is  fraud,  and  sufficient  cause  for 
declaring  the  organization  invalid  in  the  confirmatory  proceedings. 
Where  not  presented  in  such  proceedings,  however,  and  a  decree 
of  confirmation  rendered,  the  fraud  only  renders  the  organization 

7  Stats,  of  March  7,  1887.  296,  27  Am.  St.  Rep.  106,  28  Pac.  272, 

Repealed    in     1897    and    a    new      VbrlAToso  Irr.  Dist.,  87  Cal. 


been    since  •amended.     See    statutes,  Jn  ^  g^  &r_  ^     Q2  CaJ    29g 

infra,  sec.  1432.  27   Am    gt    R        1Q6    '2g   pa(j          ' 

9  Turlock  Irr.  Dist.  v.  Williams,  76  14  L    R.  A.  755. 

Cal.   360,    18   Pac.    379  ;    Central   Irr.          12  Turlock    Irr.    Dist.    v.    Williams, 

Dist.   v.   De  Lappe,   79   Cal.   351,   21  7$  Cal.  360,  18  Pac.  379;  Lindsay  Irr. 

Pac.  825  (relying  on  reclamation  dis-  Dist.  v.  Mehrtens,  97  Cal.  679,  32  Pac. 

trict  cases)  ;  Crall  v.  Poso  Irr.  Dist.,  802. 

87    Cal.    140,    26    Pac.    797;     In    re          13  Merchants'    Bank    v.    Escondido 

Madera   Irr.   Dist.,  92  Cal.  296,  27  Am.  jrr_  Digt     144  Cal.  329,  77  Pac.  937. 

St.  Rep.  106,  28  Pac.  272,  14  L.  R.  A.  u  Tulare     Irr.     Dist.     v.     Collins 

755    (relying  on   reclamation   district  (1908),  154  Cal.  440,  97  Pac.  1124. 

cases)  ;   Fallbrook  Irr.  Dist.  v.  Brad-          15  stats.  1909,  c.  698. 

ley,  164  U.  8.  161,  17  Sup.  Ct.  Rep.          ie  Semble,      Strong    'v.      Baldwin, 

56,  41  L.  Ed.  369.  (1908),    154   Cal.    150,    129   Am.    St. 

10  In  re  Madera  Irr.  Dist.,  92  Cal.  Rep.  149,  97  Pac.  178. 
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voidable,  and  does  not  affect  the  jurisdiction  of  the  court  to  give 
the  decree,  nor  render  the  organization  absolutely  void;  nor  even 
voidable  against  bondholders  who  advanced  money  without  notice 
of  the  fraud.17  The  records  in  the  county  recorder's  office  of  the 
organization  proceedings  are  notice  to  the  world  of  the  contents 
thereof,  such  as  the  boundaries  of  the  district.17  Since  this  deci- 
sion, the  statute  upon  these  matters  has  been  amended.18 

The  court  has  several  times  passed  upon  and  construed  the  pro- 
visions for  proceedings  on  organization,  the  inclusion  and  exclu- 
sion of  land,  and  the  issuance  of  bonds.19  The  confirmatory  de- 
cree establishing  that  the  organization  and  the  bonds  are  valid  is 
a  judicial  proceeding,20  and  is  a  decree  in  rent  binding  upon  the 
whole  world.21  Quo  u-arranto  by  the  attorney  general  will  not  lie 
to  declare  the  organization  invalid  after  the  confirmatory  decree 
has  been  rendered,  for  it  is  a  collateral  attack  upon  the  con- 
firmatory decree.22  But  the  confirmatory  decree  may  be  opened 
in  direct  attack  on  the  ground  of  fraud.23  Fraud  in  procuring  a 
confirmatory  decree  may  be  cured  by  a  second  confirmatory  decree, 
at  least  as  to  bondholders  taking  bonds  intervening  the  two  de- 
crees.24 A  second  confirmatory  decree  cannot  cure  a  prior  one 
which  was  absolutely  void  ab  initio  for  want  of  jurisdiction.25  A 
decree  confirming  the  validity  of  bonds  necessarily  involves  and 
requires  an  inquiry  into  the  validity  of  the  original  organization 
of  the  district.1 

17  Fogg  v.  Ferris  Irr.  Dist.  (1908),  L.  Ed.  395;  In  re  Madera  Irr.  Dist., 
154  Cal.  209,  97  Pac.  316.  92  Cal.  296,  27  Am.  St.  Kep.  106,  28 

18  Stats.    1909,  c.  22.  Pac.    272,    14   L.   R.    A.    755;    Rialto 

19  Central   Irr.   Dist.   v.   De  Lappe,  Irr.  Dist.  v.  Brandon,  103  Cal.  384,  37 
79  Cal.  351,  21  Pac.  825;  Board  of  Di-  Pac.  484;  Directors  v.  Abila,  106  Cal. 
rectors  v.  Tregea,  88  Cal.  334,  26  Pac.  365,  39  Pac.  793;  Cullen  v.  Glendora 
237;  S.  C.,  164  U.  S.  179,  17  Sup.  Ct.  W.  Co.,  113  Cal.  503,  39  Pac.  769,  45 
Rep.     52,    41    L.    Ed.    395;     In    re  Pac.  822. 

Madera  Irr.  Dist.,  92  Cal.  296,  27  Am.  22  People   v.    Selma    Irr.    Dist.,    98 

St.  Rep.   106,  28  Pac.  272,  14  L.  R.  Cal.    206,    32    Pac.    1047;    People    v. 

A.  755;  Cullen  v.  Glendora  W.  Co.,  113  Linda  Vista  Irr.  Dist.,  128  Cal.  477, 

Cal.  503,  39  Pac.   769,  45  Pac.  822;  61  Pac.  86  (a  leading  case  upon  the 

In  re  Central  Irr.  Dist.,  117  Cal.  382,  nature   of   the  confirmatory   decree) ; 

49  Pac.  354  (distinguishing  De  Lappe  People  v.   Perris   Irr.  Dist.,  132  Cal. 

case) ;   Chinn  v.  San  Joaquin  County  289,    64    Pac.    399    (affirming    Linda 

Superior  Court,  156  Cal.  478, 105  Pac.  Vista    case) ;    People    v.    Perris    Irr. 

580;  Stowell  v.  Rialto  Irr.  Dist.,  155  Dist.,  142  Cal.  601,  76  Pac.  381. 

Cal.   215,   100  Pac.   248.  23  People   v.   Perris   Irr.   Dist.,   142 

20  Title   etc.   Co.   v.   Kerrigan,   150  Cal.  601,  76  Pac.  381. 

Cal.  320,   119  Am.   St.   R«p.   199,   88  24  Fogg  v.  Perris  Irr.  Dist.  (1908), 

Pac.  356.  154  Cal.  209,  97  Pac.  316. 

21  Board    of    Directors    v.    Tregea,  25  Ibid. 
88  Cal.  334,  26  Pac.  237;   S.  C.,  164  1  Ibid. 
U.  8.  179,  17  Sup.  Ct.  Eep.  52,  41 
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The  decisions  of  the  board  of  supervisors  in  including  and  ex- 
cluding land  and  similar  matters  on  organization  are  held  conclu- 
sive upon  the  courts.2  Mandamus  will,  however,  lie  to  order  the 
board  of  supervisors  to  create  a  district  if  the  facts  are  so  clear  as  to 
leave  no  room  for  discretion.8  An  order  of  board  of  supervisors 
in  including  or  excluding  land  from  irrigation  districts  can  only 
be  tested  by  mandamus,  certiorari,  or  similar  writs.  It  cannot 
under  the  California  constitution  be  by  direct  appeal.4  Where 
certain  landowners  object  to  entering  a  certain  district  and  want 
a  separate  one  of  their  own,  and  the  facts  warranting  such  course 
are  so  clear  as  to  leave  no  room  for  discretion,  mandamus  will  lie 
to  make  the  board  of  supervisors  form  them  into  the  new  district 
demanded.5 

In  the  confirmatory  proceedings  the  directors  have  the  burden 
of  proving  the  validity  of  the  organization  and  of  the  bonds,6  and 
the  statutory  checks  upon  the  creation  of  bond  liens  by  the  board 
of  directors  should  be  strictly  enforced.7  The  landowner  must 
be  afforded  due  process  of  law  in  the  issuance  of  bonds  and  the 
creation  of  liens  upon  his  land.8 

Assessments  may  be  levied  and  enforced.9  When  the  directors 
refuse  to  make  the  levy,  mandamus  lies  by  the  bondholders  against 
the  board  of  supervisors  to  force  the  supervisors  to  make  the  levy10 
(though  bondholders  do  not  find  this  much  practical  satisfaction). 
Poles,  wires,  etc.,  of  the  Western  Union  Telegraph  Company  within 
the  irrigation  district  are  not  assessable  by  the  district.  They  are 
easily  removable,  and  in  no  sense  essential  to  the  support  of  that 
to  which  they  are  attached,  and  are  not  real  property  within  the 
meaning  of  the  irrigation  district  law,  but  are  personal  property, 
not  assessable  for  the  revenue  purposes  of  the  district.11 

2  Board  of  Directors  v.  Tregea,  88  8  Merchants'     Bank     v.     Escondido 
Cal.  334,  26  Pac.  237;   S.  C.,  164  U.  Irr.  Dist.,  144  Cal.  329,  77  Pac.  937. 
S.  179,  17  Sup.  Ct.  Rep.  52,  41  L.  Ed.  »  Tregea    v.    Owens,    94    Cal.    317, 
395.  29  Pac.   643;   Hughson  v.   Crane,  115 

3  Inglin  v.  Hoppin  (1909),  156  Cal.  Cal.    404,    47    Pac.    120,    affirmed    in 
483,  105  Pac.  582;  Chinn  v.  Superior  Boskowitz  v.  Thompson,  144  Cal.  724, 
Court  (1909),  156  CaL  478,  105  Pac.  78  Pac.  290;  Baxter  v.  Vineland  Irr. 
580.  Dist.,  136  Cal.  185,  68  Pac.  601;  Best 

4  Ibid.  V.  Wohlford,  153  Cal.  17,  94  Pac.  98. 

5  Ibid.  10  Nevada  Bank  v.  Board  of  Super- 
«  Directors  v.  Abila,  106  Cal.  365,      visors,  5  Cal.  App.  638,  91  Pac.  122. 

39  Pac.  793.  n  Western   Union   etc.    Co.   v.    Mo- 

7  Cullen  v.  Glendora  W.  Co..  113  desto  Trr.  Dist.,  149  Cal.  662,  87  Pac. 
Cal.  503,  39  Pac.  769,  45  Pac.  822.  190,  9  Ann.  Cas.  1190. 
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The  districts  are  public  corporations,12  and  political  subdivisions 
of  the  State,13  and  mandamus  lies  by  the  bondholders  to  enforce 
payment  of  bonds.14  Mandamus  will  lie  to  make  the  district  keep 
its  works  in  repair.15  Bids  are  required  in  regard  to  work.18  Dis- 
solution must  not  affect  the  validity  of  the  bonds.17 

A  landowner  within  the  district  may  have  a  paramount  private 
water-right  acquired  before  the  district  was  organized,18  and  an 
irrigation  district  may  serve  such  rights,  and  may  serve  even  out- 
side lands  if  they  received  water  from  the  same  works  before  or- 
ganization of  the  district.19  But  a  landowner  within  a  district 
whose  only  right  is  as  a  member  thereof  has  no  distinct  title  to  a 
specific  share  of  the  water  such  as  to  entitle  him  to  use  it  outside 
the  district,  and  the  fact  that  for  over  five  years  (the  prescriptive 
period)  he  had  been  so  using  the  water  under  claim  of  right  gave 
him  no  right  to  continue  it.20  In  this  case  just  cited  the  objects 
of  the  statute  are  generally  discussed  by  Mr.  Justice  Angellotti. 
"The  ultimate  purpose  of  a  district  organized  under  the  Irriga- 
tion Act  is  the  improvement,  by  irrigation,  of  the  lands  within  the 
district.  It  can,  under  the  law,  be  organized  and  exist  and  acquire 
property  only  for  such  purpose.  This,  we  think,  is  so  clearly  ap- 
parent as  not  to  require  further  discussion  here.  Such  a  district 
holds  all  property  acquired  by  it  solely  in  trust  for  such  ultimate 
purpose,  and  can  divert  it  to  no  other  use.  (See  sec.  29  of  the  Act 
of  1897,  Stats.  1897,  p.  263.)  It  has  to  do  solely  with  the  irriga-« 
tion  of  lands  within  the  district,  and  cannot  appropriate  water  to 
any  other  purpose.  The  right  of  a  landowner  of  the  district  to 
the  use  of  the  water  acquired  by  the  district  is  a  right  to  be  ex- 
ercised in  consonance  with  and  in  furtherance  of  such  ultimate  pur- 
pose, viz.,  for  the  improvement  by  irrigation  of  lands  within  the 
district,  and  in  no  other  way.  His  right  is  always  in  subordina- 

12  Crall  v.  Poso  Irr.  Dist.,  87  Cal.  power    to    negotiate    in    advance    of 
140,  26  Pac.  797;  People  v.  Turnbull,  organization,    see    Stowell    v.    Rialto 
93  Cal.  630,  29  Pac.  224.  Irr.  Dist.,  155  Cal.  215,  100  Pac.  248; 

13  Fogg  v.  Perris  Irr.  Dist.  (1908),  procedure    to    issue    bonds    and    term 
154  Cal.  209,  97  Pac.  316.  thereof,    see    Stowell    v.    Rialto    Irr. 

M  Hewel  v.  Hogin,  3  Cal.  App.  248,  Dist..  155  Cal.  215,  100  Pac.  248. 

84  Pac.  1003.  18  Walnut   Irr.   Dist.  v.  Burke,  158 

is  McPherson    v.     Alta     Irr.    Dist.  Cal.  165,  168,  110  Pac.  518. 

(Cal.   App.),    112    Pac.    193.  '»  South  Pasadena  v.  Pasadena  Co., 

16  Healey    v.    Anglo    etc.    Bank,    5  152  Cal.  590,  93  Pac.  490    (dictum), 
Cal.  App.  278,  90  Pac.  54.  citing    Hewitt    v.    San    Jacinto    Irr. 

17  Herring  v.  Modesto  Irr.  Dist.,  95  Dist..  124  Cal.   192.  56  Pac.  893. 
Fed.    705.     Regarding    bonds    of    de  20  Jenison  v.  Redfield,  149  Cal.  500, 
facto    district,   see   Haese   v.   Heitzig  87  Pac.  62. 

(CaL),    March    16,    1911;    regarding 
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tion  to  the  ultimate  purpose  of  the  trust.  So  far  as  he  proposes 
to  use  the  water  for  the  irrigation  of  lands  within  the  district,  he 
is  proposing  to  use  it  in  furtherance  of  the  purpose  of  the  trust, 
and  is  entitled  to  have  distributed  to  him  for  that  purpose  such 
proportion  as  his  assessment  entitled  him  to.21  To  this  extent  only 
can  he  be  held  to  be  the  owner  of  any  share  or  portion  of  the  water, 
except  that,  by  virtue  of  the  proviso  of  section  IS,22  he  may  assign 
the  right  to  the  whole  or  any  portion  of  the  share  to  which  he  is 
entitled.  This  does  not  mean,  however,  that  he  may  make  an  ef- 
fectual transfer  of  his  share,  free  from  the  trust  by  which  it  is 
encumbered.  It  still  remains  subject  to  that  trust,  and  therefore 
can  be  used  only  for  the  irrigation  of  lands  within  the  district, 
and  the  irrigation  district  has  no  authority  to  distribute  it  for  any 
other  purpose.  The  right  of  assignment  conferred  by  the  act  on 
a  landowner  is  limited  by  the  whole  policy  of  fie  statute  to  an 
assignment  for  irrigation  within  the  limits  of  the  district.  We  do 
not  understand  the  contrary  to  have  been  held  in  Board  of  Di- 
rectors v.  Tregea. ' '  ^ 

Concerning  irrigation  districts  generally,  some  other  cases  are 
given  in  note.24 

(3d  ed.) 

§  1358.  -  Operation  of  the  System  in  California. — The  writer 
was  informed  by  a  reliable  source  at  the  time  of  the  first  edition 
of  this  book,  about  six  years  ago,  that  out  of  a  la^ge  number  of  irri- 
gation districts  organized  in  California,  only  three  then  survived, 

21  Citing  sec.  18,  Act  of  1897,  Stats.  Miller   v.    Ferris    Irr.    Dist.,    85  Fed. 
1897,  p.  259.  693;  Shepard  v.  Tulare  Irr.  Dist.,  94 

22  Citing  Stats.  1897,  p.  259.  Fed.  1;  Herring  v.  Modesto  Irr.  Dist., 

23  88  Cal.  334,  353,  26  Pae.  237.  95  Fed.  705;  Thompson  v.  Ferris  Irr. 

24  In  addition  to  the  cases  already  Dist.,  116  Fed.  769;  Ferris  Irr.  Dist. 
cited,     see     Palmdale     Irr.     Dist.     v.  v.  Thompson,  116  Fed.  836,  54  C.  C. 
Rathke,    91    Cal.    538,    27    Pac.    783;  A.  336;   People  v.  Brown  Valley  Irr. 
Decker  v.  Perry  (Cal.),  35  Pac.  1017;  Dist.,  119  Fed.  538;  Board  of  Super- 
People  v.   Jefferds,   126   Cal.   296,   58  visors  v.  Thompson,  122  Fed.  860,  59 
Pac.  704;  Sechrist  v.  Rialto  Irr.  Dist.,  C.  C.   A.   70;    Marra  v.   San  Jacinto 

129  Cal.  640,  62  Pac.  261;  Escondido  Irr.   Dist.,   131   Fed.   780;    Wright  v. 
St.   S.   Dist.   v.   Escondido    Seminary,  East    Riverside    Irr.    Dist.,    138    Fed. 

130  Cal.   128,   62   Pac.  401;    Stimson  313,  70  C.  C.  A.  603;  Fallbrook  Irr. 
v.  Alessandro  Irr.  Dist.,  135  Cal.  389,  Dist.   v.   Bradley,   164  U.   S.   161,   17 
67  Pac.  496,   1034;   Nevada  Bank  v.  Sup.    Ct.    Rep.    56,    41   L.    Ed.    369; 
Poso  Irr.  Dist.,  140  Cal.  344,  73  Pac.  Tregea  v.  Modesto  Irr.  Dist.,  164  U. 
1056;  Best  v.  Wohlford,  144  Cal.  733,  S.  179,  17  Sup.  Ct.  Rep.  52,  41  L.  Ed. 
78  Pac,  293;   S.  C.,  153  Cal.   17,  94  395;  Tulare  Irr.  Dist.  v.  Shepard,  185 
Pac.  98.  U.  S.  8,  22  Sup.  Ct.  Rep.  531,  46  L. 

In  the  Federal  courts:   Bradley  v.      Ed.   773. 
Fallbrook    Irr.    Dist.,    68    Fed.    948; 
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and  that  the  scheme  was  regarded  as  a  failure.  The  explanation 
given  is  that  it  allows  too  heavy  an  indebtedness  to  be  placed  upon 
lands  by  men  inexperienced  in  large  affairs.  A  list  of  large  canals 
in  California25  gives  seventy  large  canals  belonging  to  companies, 
and  only  two  operated  by  irrigation  districts  (Modesto  and  Tur- 
lock  Districts),  which  co-operate  from  the  same  stream — the  Tuol- 
umne  River — and  are  practically  one  district.1 

It  was  reported  in  the  newspapers  that  the  people  of  the  Escon- 
dido  Irrigation  District,  in  Southern  California,  dissolved  the  dis- 
trict about  two  years  ago,  and  upon  the  final  dissolution  held  a 
celebration  about  a  bonfire  in  which  they  burned  the  last  of  the 
remaining  unissued  bonds.  In  the  Sacramento  Valley  the  Central 
Irrigation  District  had  a  disastrous  history,  as  given  in  the  note. 
A  private  company  is  now  engaged  in  putting  the  same  project 
upon  a  practical  basis.2 


25  Published  in  "Water  and  For- 
est" for  October,  1907,  compiled  by 
Prof.  Samuel  Fortier.  There  are 
probably  over  a  thousand  canals  in 
the  State;  the  list  gives  only  the  very 
big  ones. 

i  The  writer  has  been  informed  as 
follows,  since  the  previous  edition  of 
this  book:  "Regarding  irrigation  dis- 
tricts formed  under  the  State  law 
which  are  now  in  existence,  they  num- 
ber four,  as  follows:  Modesto  Irriga- 
tion District,  Modesto,  Cal. ;  Turlock 
Irrigation  District,  Ceres,  Cal.;  Alta 
Irrigation  District,  Dinuba,  Cal.;  and 
Tulare  Irrigation  District,  Tulare, 
Cal.  Those  which  were  originally 
formed,  you  will  find  a  complete  list 
in  the  eleventh  census  of  the  United 
States,  1890,  under  Agriculture  by 
Irrigation.  Those  enumerated  above, 
especially  the  first  two,  are  being  suc- 
cessfully administered  and  are  at 
present  in  splendid  condition,  and  are 
the  only  ones  remaining  of  the  fifty 
districts  shown  in  the  eleventh  census. 
The  cause  of  failure  of  these  many 
districts  could  be  ascertained  only  by 
correspondence  with  those  concerned 
in  their  organization,  as  I  do  not  be- 
lieve there  has  been  anything  pub- 
lished on  the  subject  as  a  whole." 
From  a  letter  received  by  the  author 
from  the  irrigation  manager  of  tho 
United  States  Department  of  Agricul- 
ture, Office  of  Experiment  Stations, 
for  California. 


2  The  following  is  from  a  report 
of  the  Committee  on  Commerce  in  the 
House  of  Representatives  regarding 
congressional  permission  to  take  water 
from  the  Sacramento  River  (a  navi- 
gable river)  in  aid  of  this  reorganiza- 
tion: "Central  Irrigation  District  was 
organized  out  of  territory  taken  from 
Glenn  and  Colusa  counties.  The  ter- 
ritory covered  by  Central  Irrigation 
District  consists  of  more  than  one 
hundred  and  fifty  thousand  acres  of 
as  fine  land  as  can  be  found  in  the 
world  and  is  the  principal  territory 
affected  by  this  application  for  water 
under  this  bill.  As  soon  as  organ- 
ized bonds  were  issued  and  sold  by 
Central  Irrigation  District,  and  the 
money  realized  from  the  sale  of  these 
bonds  was  used  for  construction  work, 
canals,  headgates,  and  rights  of  way. 
No  part  of  these  bonds  has  ever  been 
paid,  and  this  indebtedness  at  this 
time,  which  is  a  preferred  lien  upon 
all  the  hinds  within  the  district, 
amounts  to  something  over  one 
million  dollars.  More  than  fifty 
miles  of  canal,  averaging  forty  feet 
on  the  bottom,  was  constructed  by 
this  district.  Expensive  headgates 
and  bridges  were  erected;  but  before 
the  work  was  fully  completed  and  the 
river  tapped  the  district  became  in- 
volved in  litigation,  the  result  of 
which  was  a  collapse  of  the  district 
and  the  abandoning  of  all  hope  of  ob- 
taining water  under  the  district  plan, 
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The  Modesto  and  Turlock  Districts  in  California  are,  however, 
after  some  financial  difficulty,  now  reported  in  splendid  condition. 
A  statute  was  passed  in  1911  to  legally  class  their  bonds  as  ap- 
proved investments  for  savings  banks  and  public  funds.  The  Mo- 
desto District  is  extending  its  irrigated  area  and  offering  induce- 
ments to  settlers  on  the  new  lands,  "where  the  land  owns  the 
water."3  Within  the  last  year  or  two  the  newspapers  have  con- 
tained reports  of  several  new  districts  starting  in  California,  and 
in  a  note  is  given  an  editorial  from  a  daily  paper  commenting 
upon  that  fact,  and  giving  the  editor's  views  in  regard  thereto.4 


and  all  that  now  remains  of  what 
promised  to  be  one  of  the  largest  irri- 
gation districts  in  the  world  is  over 
fifty  miles  of  excellent  canal  and  a 
first  mortgage  lien  of  over  one  million 
dollars,  clouding  the  title  of  more 
than  one  hundred  and  fifty  thousand 
acres  of  land,  which,  at  this  time, 
without  water,  is  making  the  un- 
fortunate owners  poor  and  less  able 
to  meet  interest  due  upon  mortgages 
to  private  individuals  and  banks,  in- 
dependent of  the  interest  on  the  bonds 
impressed  upon  that  land,  the  holders 
of  which  bonds,  unless  the  relief 
asked  for  by  this  bill  is  granted,  must 
take  the  lands  and  homes  guaranteeing 
those  bonds."  (59th  Congress  (1906), 
House  Report  No.  3216,  Senate  Re- 
port No.  2900,  First  Session.) 

3  It  states  that  in  the  six  years  the 
district  has  been  in  operation  over 
100,000  acres,  more  than  one-third 
of  the  total  area,  has  been  planted  to 
irrigated  crops;  the  alfalfa,  from  five 
to  six  cuttings  a  season,  averaging 
one  to  two  tons  per  acre  for  each 
cutting.  Three  creameries  have  been 
built,  each  now  with  daily  butter  out- 
put of  about  3,000  pounds.  The 
products  include  a  variety  of  fruits, 
nuts,  etc.  The  general  price  of  un- 
improved land  in  the  district  is  about 
$100  an  acre,  varying  with  location 
near  or  distant  from  the  town  of 
Modesto,  of  5,000  inhabitants,  and 
county  seat  of  the  county  of  Stanis- 
laus. The  foregoing  information  is 
taken  from  a  circular  issued  by  the 
district.  The  annual  report  of  the 
district  in  1908  showed  receipts  of 
nearly  $175,000,  mostly  from  assess- 
ments, with  disbursements  of  about 
$125,000,  mostly  as  interest  on  bonds, 


and  a  balance  on  hand  of  about 
$50,000,  and  a  bonded  debt  of  about 
$1,400,000;  a  length  of  main  canal  of 
44.65  miles,  and  of  lateral  canals  of 
81.33  miles,  a  total  of  125.98  miles. 

*  (From  the  San  Francisco  "Chron- 
icle.") 

"A  Stockton  dispatch  recently 
stated  that  the  farmers  in  the  south- 
eastern part  of  San  Joaquin  county 
are  endeavoring  to  organize  an  irriga- 
tion district  under  the  Wright  Act. 
That  is  a  very  desirable  thing  to  do, 
but  there  must  be  no  more  foolishness 

in  these  organizations The 

lawyer  to  give  advice  should  be  em- 
ployed upon  the  suggestion  of  bank- 
ing interests  which  may  be  expected 

to  buy  the  bonds Some  strong 

bank  should  be  asked  to  send  an  ex- 
pert to  advise  as  to  the  ability  of  the 
district  to  bear  the  burden.  These 
things  are  essential  for  several  rea- 
sons. In  the  first  place,  if  the  reports 
of  these  experts  are  adverse  it  may 
save  the  people  of  the  district  from 
great  future  trouble.  If  the  reports 
are  favorable  they  will  inspire  con- 
fidence and  resolution  in  the  people. 
What,  perhaps,  is  of  still  greater  im- 
portance is  that  they  will  enable  the 
district  to  borrow  any  money  which 
may  be  required,  and  at  low  rates. 
And  for  the  sake  of  securing  the  con- 
fidence of  financial  men  it  is  almost 
essential  that  the  experts  be  nonresi- 
dents of  the  county  or  immediate 
vicinity,  even  if  local  men  can  give 
the  best  advice  in  the  world.  It  was 
the  neglect  of  all  these  precautions 
which  brought  the  old  districts  to 
grief  and  caused  their  people  very 
heavy  losses.  More  than  that,  their 
vicissitudes  impaired  the  confidence  of 
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To  insure  the  validity  of  organization,  statutes  were  passed  in 
1911  declaring  Turlock,  Modesto,  Oakdale  and  San  Joaquin  Irri- 
gation Districts  to  be  validly  organized.5 

(3d  ed.) 

§  1359.  Colorado. — The  statute*  is  set  forth  in  full  abstract 
in  Anderson  v.  Grand  Valley  Irr.  Dist.7  The  court  relied  upon 
the  California  and  Federal  cases  and  held  the  act  constitutional, 
saying:  "It  seems  to  us  that  all  of  the  objections  urged  upon  this 
hearing  under  the  general  head  of  'due  process  of  law,'  so  far,  at 
least,  as  they  affect  the  appellant,  or  are  involved  in,  or  bear  upon 
the  issues  raised  in  this  special  proceeding,  have  been  met  and  suf- 
ficiently answered  in  the  foregoing  decisions,  and  to  repeat  the  ar- 
gument of  the  opinions  would  be  a  work  of  supererogation."  The 
action  of  the  board  of  directors  in  excluding  land  from  the  district 
in  organizing  it  may  be  examined  in  court  for  abuse  of  discretion 
without  proof  of  fraud  or  bad  faith.8  The  act  is  held  constitu- 
tional.9 

A  recent  report  gives  nineteen  irrigation  districts  organized  in 
Colorado.10  There  is  some  fear  lest  lack  of  caution  may  lead  to  un- 
fortunate results.11 

bankers   in   irrigation   district   bonds,  *o  Bulletin    218,    Office   of   Experi- 

and  a  new  district  will  have  more  to  ment  Stations,  United  States  Depart- 

do  to  establish  its  credit  than  if  we  ment  of  Agriculture, 

had  never  had  such  districts.     Never-  11  The  following  is  an  extract  from 

theless,  the  adjudicated  Wright  Act  is  a  letter  received  by  the  writer  from 

a  very  valuable  asset  which  the  people  the  State  Engineer  of  Colorado,  under 

ought  to  make   use  of.     It  ought  to  date  of  January  25,  1910:  "Our  dis- 

be   amended   by   the   next   legislature  trict   irrigation   law   is   very   unsatis- 

by   additional   sections   providing   for  factory,    chiefly   because    there    is    no 

the  official  supervision  of  these  initial  provision  for  control  by  disinterested 

stages   by   the    attorney   general   and  parties,  and  the  field  is  open  to  the 

the  State  Engineer."  promotion  of  districts  which  have  not 

5  Cal.     Stats.     1911,     pp.     95-98,  and   cannot  have  an  adequate  water 

quoted  in  Part  VIII,  infra.  supply.     At    the    present    time,    when 

«  Stats.  1901,  p.  87;  1903,  p.  265;  there  is  a  perfect  rage  for  irrigation 

1905,  p.  246,  c.  13;  3  M.  A.  S.,  1905  securities,     irrigation     district     bonds 

ed.,  sec.  2309a  et  seq.,  amd.  1907,  p.  are  being  issued  right  and  left,  and 

448,  c.  194;  and  1909,  c.  176,  and  Laws  the  proceeds  used  for  unsuitable  work, 

1911   c  (Sen.  Bill  281).  which  will  provide  insufficient  water. 

7  Wrnln    W     'H*  P«P    <m  It;    is    Onl^    a    question    of    time    until 

}I°-  52°'  8l  default  will  be  made  on  both  prin- 

8  Ahern  v.  Board  of  Directors,  39       cipai  and  interest  on  many  of  these 
Colo.  409,  89  Pac.  963.  bonds,  and  the  consequences  are  likely 

•  Ibid.  to  be  serious." 
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§  1360.  Idaho.— The  statute  is  given  in  the  note.12  The  stat- 
ute is  held  constitutional.13  It  is  based  upon  the  California  laws.14 

Elections,  surveys,  and  similar  proceedings  are  required.15  A 
special  statute  concerns  the  exercise  of  the  power  of  eminent  do- 
main by  irrigation  districts.10  An  irrigation  district,  it  is  held, 
may  supply  outside  lands.17  Petition  for  organization  may  be 
signed  by  entrymen  of  land  before  patent.18  It  may  be  signed 
by  attorneys  in  fact  representing  landowners.19 

An  irrigation  district  cannot  acquire  water-rights  without  con- 
demnation or  purchase.20  An  irrigation  district  may  include  rail- 
road lands.21  Quaere,  whether  the  act  of  the  board  of  supervisors 
is  conclusive  upon  the  question  of  benefit  and  inclusion  of  lands.22 
Under  certain  circumstances,  mandamus  lies  to  force  the  district 
to  deliver  water,23  and  damages  may  be  given  against  an  irrigation 
district  for  failure  to  supply  water.24 

A  confirmation  decree  is  in  rem  and  not  open  to  collateral  at- 
tack,25 nor  open  to  direct  attack  after  two  years ; a  nor  does  an  ap- 
plication for  reconfirmation  deprive  the  district  of  the  benefit  of 
a  former  confirmatory  decree.2  Proceedings  for  the  confirmation 

12  Stats.  1899,  p.  408;  Stats.  1903,  Canal    Co.,    14    Idaho,    504,    94    Pac. 

p.    150,    anul.    1907,    p.    484,    c.    140.  829;  Gerber  v.  Nampa  Irr.  Dist.,  16 

Amended  by  Stats.  1911,  c.  46,  p.  102,  Idaho,  1,  100  Pac.  80. 

(Sen.  Bill  99),  amending  sec.  2434  et  18  Gem    Irr.   Dist.   v.    Johnson,    18 

seq.  of  Rev.  Codes.     See,  also,  1911,  Idaho,  386,  109  Pac.  845. 

c.    71     (House    Bill    337),    approved  19  Black  Canyon  Irr.  Dist.  v.  Marple 

March  10,  1911.     See,  also,  House  Bill  (Idaho,  1911),  112  Pac.  766. 

198,  Re  Black  Canyon  Irr.  Dist.  (Stats.  20  Knowles    v.    New    Sweden    Irr. 

1911,  c.  22.)     See,  also,  other  amend-  Dist.  (1909),  16  Idaho,  217,  101  Pac. 

ments  in  Stats.  1911,  c.  154,  p.  461;  81. 

Stats.  1911,  c.  181,  p.  587.  21  Oregon  etc.   Co.  v.  Pioneer  Irr. 

is  Nampa   etc.    Dist.    v.    Boise,    11  Dist.     (1909),    16    Idaho,    578,    102 

Idaho,  474,  83  Pac.  499;  Settlers'  Irr.  Pae.    904.     As    to    what    lands    are 

Dist.  v.  Settlers'  Canal  Co.,  14  Idaho,  assessable      for      purchasing      water- 

504,  94  Pac.  829;  Oregon  etc.  Co.  v.  rights,   see   Knowles  v.   New   Sweden 

Pioneer  Irr.  Dist.   (1909),  16  Idaho,  Irr.    Dist.     (1909),    16    Idaho,    217, 

578,  102  Pac.  904;   Pioneer  Irr.  Dist.  101   Pac.  81. 

v.  Bradley  (1902),  8  Idaho,  310,  101  22  Knowles    v.    New    Sweden    Irr. 

Am.  St.  Rep.  201,  68  Pac.  295;  Em-  Dist.  (1909),  16  Idaho,  217,  101  Pac. 

mett  Irr.  Dist.  v.  Shove  (Idaho),  113  81. 

Pac.  444;   City  of  Nampa  v.  Nampa  23  Niday    v.     Barker     (1909),     16 

etc.  Dist.  (Idaho),  115  Pac.  979.  Idaho,  73,  101  Pac.  254. 

i*  Progressive  Irr.  Dist.  v.  Ander-  24  Snake  River  Irr.  Dist.  v.  Stevens, 

son  (Idaho),  114  Pac.  16.  18  Idaho,  541,  110  Pac.  1033. 

is  Pioneer   Irr.   Dist.  v.   Campbell,  25  Knowles    v.    New    Sweden    Irr. 

10  Idaho.  159,  77  Pac.  328.  Dist.  (1909),  16  Idaho,  217,  101  Pac. 

i«  Stats.  1907,  p.  221.     See  Knowles  81.  - 

v.  New  Sweden  Irr.  Dist.,  16  Idaho,  J  Progressive   Irr.   Dist.   v.   Ander- 

217,  101  Pac.  81.  son  (Idaho),  114  Pac.  16. 

"  Settlers'    Irr.    Dist.    T.    Settlers'  2  Ibid. 
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of  a  bond  issue  by  an  irrigation  district  may  be  instituted  before 
the  issuance  of  the  bonds  in  order  to  procure  a  judicial  determina- 
tion of  their  validity,  and  to  facilitate  their  sale,  and  the  court 
may  confirm  each  and  all  of  the  proceedings  for  the  organization 
of  such  district  from  and  including  the  petition  for  its  organiza- 
tion, together  with  all  other  proceedings  which  may  affect  the 
legality  or  validity  of  the  bonds,  and  the  order  for  the  sale  thereof.3 
The  constructive  service  by  posting  the  application  is  sufficient  to 
confer  jurisdiction ;  the  proceeding  is  one  in  rem.4  And  a  decree 
of  confirmation  based  upon  service  by  publication  alone  is  enough, 
and  landowners  need  not  be  served  personally.5  An  irrigation  dis- 
trict may  be  enjoined  from  flooding  private  land.6 

A  statute  of  this  year  provides  a  method  by  which  lands  lying 
"within  and  being  a  part  of  any  irrigation  district  may  be  excluded 
therefrom  when  the  owners  of  such  lands  have  installed  an  inde- 
pendent water  system  for  the  irrigation  of  their  lands  because  of 
the  failure  of  the  irrigation  district  to  furnish  an  adequate  water 
supply  therefor,  or  where  they  are  not  agricultural  lands.7 

A  late  report  gives  nineteen  irrigation  districts  in  Idaho.8  In- 
formation regarding  them  can  be  obtained  from  the  State  Engineer. 


(3d  ed.) 

§  1361.    Kansas. — The  statute  is  given  in  the  note.9 

(3d  ed.) 

§  1362.  Montana. — The  first  act  was  passed  in  1907.10  An- 
other was  passed  in  1909.11  Special  provision  is  made  for  repre- 
sentation of  nonresident  owners. 

3  Nampa   etc.    Irr.   Dist.    v.   Brose  8  Report     of     State    Engineer    of 

(1905),  11  Idaho,  474,  83  Pac.  499.  Idaho  for  1909-10,  p.  271  et  seq. 

*  Nampa   etc.    Irr.    Dist.   v.   Brose  »  Gen.  Stats.  1899,  sees.  3575-3598; 

(1905),  11  Idaho,  474,  83  Pac.  499.  Gen.   Stats.   1901,   sec.   3683   et  seq.; 

5  Knowles    v.    New     Sweden    Irr.  Gen.   Stats.   1909,  sees.  4479  et  seq., 

Dist.  (1909),  16  Idaho,  217,  101  Pac.  4527    et    seq.     See    Roby    v.    Shun- 

81.  ganunga  Dist.,  77  Kan.  754,  95  Pac. 

«  Teeter     v.     Nampa     etc.     Dist.  399,  regarding  drainage  districts. 

(Idaho),  114  Pac.  8.  10  Stats.  1907,  c.  70,  p.  136. 

T  Stats.   1911,   c.   46     (Senate   Bill  n  Stats.  1909,  p.  254,  c.  146.     See 

99),  approved  March  7,  1911,  amend-  Billings  Sugar  Co.  v.  Fish,  40  Mont, 

ing    sections    2434,    2435,    2436,    and  256,   106  Pac.  565,  26  L.  B.  A..   X. 

2437  of  the  Revised  Codes  of  Idaho.  S.,  973,  regarding  drainage  districts. 
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(3d  ed.) 

§  1363.  Nebraska. — The  statute  is  given  in  the  note,13  and 
also  some  decisions  under  it.18 

The  exclusion  of  land  may  be  tested  by  a  suit  in  equity.14  The 
judgment  of  the  county  board  in  organizing  the  district  and  as  to 
inclusion  or  exclusion  of  land  cannot  be  collaterally  attacked.15 

An  irrigation  district  is  a  public  corporation,  and  a  person  deal- 
ing with  its  officers  or  agents  is  required  to  act  with  reference  to 
the  restrictions  upon  such  officers  and  agents.  The  board  of  di- 
rectors is  not  authorized  to  incur  indebtedness  for  labor  in  the 
work  of  construction  where  no  construction  fund  has  been  created, 
nor  to  proceed  to  construct  the  work  under  its  own  superintendence 
with  the  labor  of  the  residents  of  the  district,  without  advertising^ 
for  bids.  Where  a  contract  was  so  entered  into  and  the  district 
has  received  the  benefit  of  the  contract,  it  would  be  liable,  how- 
ever, for  the  reasonable  value  of  the  services  rendered,  not  exceed- 
ing the  contract  price,  notwithstanding  the  contract  was  illegal 
because  of  the  manner  in  which  it  was  entered  into.16  The  provi- 
sion that  the  bonds  could  be  used  instead  of  the  proceeds,  is  a  valid 
enactment,  though  passed  after  the  bonds  were  voted.17 

(3d  ed.) 

§  1364.     Nevada.— The  statute  is  given  in  the  note.18    In  1911 

a  new  act  was  passed.19    It  requires  annual  reports  to  the  State 
Engineer,  and  has  other  new  features. 

12  Comp.  Stats.   1903,  sec.  6476  et       83    N.    W.    83.     See,    also.    Farmers' 
seq.;  Cobbey's  Ann.  Stats.,  sec.  6822;       Irr.  Dist.  v.  Frank,  72  Neb.  136,  100 
Laws  1895,  c.  70,  p.  273,  amd.   1903,       N.  "W.  286. 

c.  121,  p.  616;  Stats.  1903,  c.  123,  p.  W  Andrews  v.  Lillian  Irr.  Dist.,  66 

625;  amd.  1905,  p.  649,  cc.  165,  166;  Neb.  458,   92   N.  W.  612,   97   N.  W. 

amd.  1909,  pp.  558-572;  Comp.  Laws  336. 

(1909),  sec.  6476  et  seq.     Amendments  15  State  v.  Several  Parcels  of  Land, 

in  1911    are  given  infra,  sec.  1438.  80  Neb.  424,  114  N.  W.  283;  Sower- 

13  Alfalfa  Irr.  Dist.  v.  Collins,  46  wine    v.    Central    Irr.    Dist.     (1909), 
Neb.  411.  64  N.  W.  1086;  Wyman  v.  85  Neb.  687,  124  N.  W.  118. 

Searle     (Neb.),     128     N.     W.     801;  16  Lincoln    etc.    Irr.    Dist.    v.    Mc- 

Sowerwine   v.    Central   Irr.    Dist,,    85  Neal,  60  Neb.  613,  83  N.  W.  847. 

Neb.  687,  124  N.  W.   118;   Andrews  "  Baltes  v.  Farmers'  Irr.  Dist.,  60 

v.  Lillian  Irr.  Dist.,  66  Neb.  458,  92  Neb.  310,  83  N.  W.  83. 

N.   W.   612,   97    N.   W.   336;    Baltes  18  Comp.  Laws  1900,  sees.  324-423. 

T.  Farmers'  Irr.  Dist.,  60  Neb.  310,  1»  Stats.  1911,  e.  134. 
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(3d  ed.) 

§  1365.  New  Mexico. — Statutes  were  passed  introducing  the 
system  in  1909.20 

(3d  ed.) 

§  1366.  Oregon.— The  statute  is  given  in  the  note.21  The  stat- 
ute is  constitutional.22 

(3d  ed.) 

§  1367.    Texas.— The  statute  is  given  in  the  note.23 

(3d  ed.) 

§  1368.-  Utah. — The  statute  is  given  in  the  note.24  It  was  re- 
pealed,25 but  re-enacted  in  1909. 1  It  was  amended  in  1911.2  The 
first  decision  under  the  act  was  Harris  v.  Tarbet.3 

(3d  ed.) 

§  1369.    Washington. — The  statute  is  given  in  the  note.4    The 

act  is  held  constitutional.5  The  organization  and  validity  of  bonds 
cannot  be  collaterally  attacked.8  The  bonds  are  negotiable.7  In 
populous  districts  a  majority  is  not  needed  to  institute  the  organi- 
zation; but  where  less  than  fifty  sign  the  petition,  it  must  appear 
that  the  less  number  is  a  majority.8  The  validity  of  the  organiza- 
tion of  one  district  has  been  attacked  in  the  supreme  court  four 
times  and  upheld  each  time.9 

20  Stats.  1909,  c.  109,  p.  295 ;  Stats.  Department  of  Agriculture  it  is  said 
1909,  c.  140,  p.  383.  that  the  repeal  of  the  act  was  because 

21  Bellinger    and    Cotton's     Codes,  it  had  accomplished  no  results.     Bui- 
sec.  4700  et  seq.     Amended  by  Stats.  letin  124  U.  S.  Dept.  Agric.,  p.  31. 
1911,  c.  223,  p.  378.     See,  also,  Stats.  *  Ballinger's  Code,  sec.  4166  et  seq.; 
1911,  c.  40,  p.  63,  dissolving  Malheur  Pierce's  Codes  (1905),  sees.  5736,  5881 
Irr.    Dist.;    Stats.    1911,    c.    241,    p.  et  seq.     Amended  by  Stats.  1911,  c. 
424,    for    drainage    districts;     Stats.  97. 

1911,  c.  172,  p.  256,  for  organization  5  Board  of  Directors  etc.  v.  Pres- 
of  co-operative  irrigation  or  drainage  ton,  4  Wash.  147,  29  Pac.  995;  Kin- 
corporations,  kade  v.  Witherop,  29  Wash,  10,  69 

22  Little  Walla  Walla  Irr.  Dist.  v.  Pac.  399. 

Preston,  46  Or.  5,  78  Pac.  982,  semble.  8  Purdin  v.  Washington  etc.  Assn., 

As   to   issuance   of  additional  bonds,  41  Wash.  394,  83  Pac.  773. 

see    Hall    -v.    Hood    Riv.    Irr,    Dist.  T  Kinkade   v.   Witherop,   29  Wash. 

(Or.),  110  Pac.  405.  10,  69  Pac.  399. 

23  Sayles'  Civ.  Stats.  Supp.  1906,  p.  8  Rothschild  Bros.  v.  Rollinger,  32 
269.  Wash.  307,  73  Pac.  367. 

2-t  Laws  1888,  p.  127;   Rev.  Stats.          »  Board   of   Directors  v.   Peterson, 

1898,  sec.  1287  et  seq.  4  Wash.  147,  29  Pac.  995;  State  ex 

25  See  Stats.  1905,  c.  108,  sec.  71.  rel.    Witherop    v.    Brown,    19    Wash. 

1  Laws  1909,  c.  74,  p.  144.  383,   53   Pac.    548 ;    and    Kinkade   v. 

2  Stats.  1911,  c.  53,  p.  70.  Witherop,  29  Wash.  10,  69  Pac.  399; 

3  19  Utah,  328,  57  Pac.  33.  Rothchild  Bros.  T.  Rollinger,  32  Wash. 
In  a  bulletin  of  the  United  States  307,  73  Pac.  367. 
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(3d  ed.) 

§  1370.    Wyoming. — The  system  is  introduced  into  Wyoming 

,by  the  act  of  1907.10  It  provides  for  representation  of  nonresi- 
dents. The  State  Engineer  is  to  pass  upon  all  projects.  In  his 
last  report  he  notes  that  the  act  is  imperfect  in  numerous  particu- 
lars^ 

(3d  ed.) 

§  1371.  Conclusion. — The  irrigation  district  system  is  a  direct 
application  of  the  principle  of  public  ownership  of  public  utilities ; 
and  to  be  successful  requires  care  and  ability  upon  the  part  of 
the  leaders  and  public  officials.  The  disasters  in  California  seem 
to  have  been  chiefly  the  result  of  things  which  public  ownership 
in  all  lines  must  guard  against — namely,  working  upon  the  enthu- 
siasm of  the  voter  without  coming  down  to  the  ''bedrock"  of  cau- 
tious figuring  regarding  finances  and  water  supply.  Protracted 
and  costly  litigation  by  minority  landowners  added  its  share  to 
the  mismanagement  and  engineering  mistakes.  Nor  do  the  new 
districts  now  forming  in  California  and  elsewhere  figure  very 
closely,  for  it  appears,  for  example,  that  "in  all  of  the  States 
the  limitation  on  the  price  at  which  bonds  may  be  sold  is  a  dead 
letter,  because  of  the  fact  that  they  may  be  issued  in  payment  for 
works.  It  is  customary  to  arrange  with  some  contractor  for  the 
building  of  the  proposed  works  or  for  the  purchase  of  works  al- 
ready built  on  the  basis  of  payment  in  bonds,  and  the  price  is  fixed 
accordingly.  A  recent  newspaper  report  states  that  the  bonds  of 
a  certain  district  in  a  State  where  bonds  may  not  be  sold  below 
ninety-five  were  taken  by  the  contractor  at  thirty-seven  cents.  In 
other  words,  the  people  of  that  district  are  paying  nearly  three 
prices  for  their  work."12  There  seems  room  for  the  warning 
above  given  by  the  State  Engineer  of  Colorado  and  other  observ- 
ers. 

10  Stats.  1907,  c.  72,  p.  103;  Comp.  n  Report  of  State  Engineer,  1909- 

Laws  (1910),  sec.  829  etseq.;  amended  10.  p.  119. 

by  Laws  1911,  c.  31,  p.  44  (regarding  12  Page  412,  Report  for  1909  of 
bonds) ;  Laws  1911,  e.  99,  p.  139.  See,  the  Office  of  Experiment  Stations, 
also,  Laws  1911,  c.  95,  p.  139,  regard-  United  States  Department  of  Agri- 
ing  drainage  districts.  culture. 

§§  1372-1379.     (Blank  numbers.) 
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CHAPTER  59. 
STATE  IRRIGATION  UNDER  THE  CAREY  ACT. 

§   1380.  Sources  of  information. 

§  1381.  The  act  of  Congress. 

§  1382.  State  statutes. 

§  1383.  Initiation  of  projects. 

§   1384.  Results  so  far  obtained. 

§  1385.  Prices  under  Carey  Act  projects. 

$§  1386-1393.     (Blank  numbers.) 

(3d  ed.) 

§  1380.  Sources  of  Information. — Very  few  adjudicated  cases 
under  the  Carey  Act  are  contained  in  the  reports.1  The  following 
is  taken  chiefly  from  reports  of  the  State  Engineers  and  bulletins 
of  the  United  States  Department  of  Agriculture.  A  number  of 
rulings  of  the  Department  of  the  Interior  will  be  found  in  the 
Land  Decisions.2  Most  of  the  States  publish  rules  and  regulations 
which  may  be  obtained  by  addressing  the  State  Engineer  or  the 
State  land  board. 

(3d  ed.) 

§  1381.  The  Act  of  Congress.— The  Carey  Act  was  passed  and 
approved  August  18,  1894,  and  has  been  since  amended.3  It  pro- 
vides that  the  United  States  will  grant,  without  charge,  to  each 
State  containing  desert  lands,  1,000.000  acres,  or  as  much  thereof 
as  the  State  shall  cause  to  be  reclaimed.  By  the  original  act, 
reclamation  must  be  complete  within  ten  years  from  the  date  of 
the  act,  but  by  the  amendment  of  1901  the  time  is  made  ten  years 
after  the  initiation  of  each  project.  The  State  is  authorized  to 
enter  into  contracts  with  individuals  or  corporations  to  construct 
irrigation  works,  and  a  contract  is  made  by  the  State  with  the 
United  States  whereby  title  to  the  lands  will  eventually  pass  to 

i  A  suit  by  a  State  to  annul  the  and   contract   under   it   considered   in 

rights    of    an    individual    under    the  McKinney  v.   Big  Horn   Co.    (Wyo.), 

Carey  Act  is  a  suit  arising  under  the  167   Fed.  770.     See,  also,  Cookinhain 

laws   of    the    United    States   such   as  v.  Lewis  (Or.),  114  Pac.  88. 

to  be  removable  to  the  Federal  courts.  2  E.  g.,  38  Land  Dec.  508  et  seq. 

State  v.  Three  Sisters  Irr.  Co.  (Or.),  3  See     infra,     Bee.     1428,     Federal 

158  Fed.  346.     Carey  Act  expounded  statutes. 
W»Ur  Rightt — 80 
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the  State  and  from  the  State  to  the  settler.  The  State  binds 
itself  to  see  that  the  lands  are  disposed  of  in  tracts  not  exceeding 
one  hundred  and  sixty  acres,  and  only  to  actual  settlers.  By  the 
amendment  of  1896,  a  lien  for  expense  of  reclamation  may  be  cre- 
ated upon  the  lands  by  the  State. 

By  an  act  of  February  21,  1911  (Pub.  No.  406)  the  United  States 
Reclamation  Service  may  furnish,  from  its  own  projects,  surplus 
water  to  Carey  Act  projects. 

(3d  ed.) 

§  1382.  State  Statutes. — Numerous  States  have  passed  stat- 
utes accepting  the  grant  contained  in  the  act  of  Congress  and 
providing  terms  for  its  execution,  viz.:  Colorado,4  Idaho,5  Mon- 
tana. Nevada,6  New  Mexico,7  Oregon,  Utah,8  Wyoming,9  and 
possibly  other  States.10  Wyoming  was  the  first  to  accept  it,  but 
Idaho  leads  in  the  extent  of  work.  The  State  Engineers  of  other 
States  urge  its  adoption. 

Some  of  the  essential  features  common  to  these  State  statutes 
are  as  follows :  The  construction  company  appropriates  water  un- 
der the  ordinary  State  laws  and  builds  distributing  works  under 
State  supervision.  A  perpetual  water-right  is  contracted  for  by 
each  settler.  He  pays  the  company  for  his  water-rights,  and  also 
pays,  for  maintenance,  a  charge  fixed  by  contract  between  the  com- 
pany and  the  State,  varying  in  amount  according  to  circum- 
stances.11 

4  Laws  1907,  p.  367;  Laws  1911,  "The  term  'water-rights'  employed 

c.  (Sen.  Bill  56) ;  Laws  1911,  herein  relates  to  an  interest,  as  here- 

c. (Sen.  Bill  544).  inbefore  limited,  in  the  irrigation 

B  See  Stats.  1911  (Sen.  Bill  20,  works  and  in  the  permits  held  by  the 

and  House  Bills  111  and  245) ;  Stats.  company  relating  thereto,  in  the  pro- 

1911,  cc.  3,  35,  51,  201,  219.  portion  that  the  area  of  irrigable 

«  Act  of  March  23,  1909,  and  land  held  by  the  settler  bears  to  the 

Stats.  1911,  c.  76;  Stats.  1911,  c.  205,  entire  area  of  irrigable  land  under 

p.  439;  Stats.  1911,  p.  452.  the  whole  system,  it  being  under- 

7  Laws  1909,  p.  260.  stood     that     the     final     water-right 

8  See  Stats.  1911,  c.  102,  p.  141.  goes    direct    from    the    State    to    the 
»  Rev.  Stats.  1899,  sec.  934  et  seq.;  settler,    or    to    such    organization    of 

Laws  1909,  pp.  105,  222;  Laws  1911,  settlers  as  may  be  provided  for  the 

c.  94,  p.  138.  government  of  the  system  of  irriga- 

10  See  A.  C.  Feb.  18,  1909  (35  tion.  The  company  will  sell  to  any 

Stat.  638,  c.  150),  extending  the  Carey  and  all  settlers  upon  said  lands  per- 

Act  to  Arizona  and  New  Mexico.  manent  and  perpetual  water-rights  as 

U  The  standard  form  of  contract  aforesaid  in  graded  prices  therefor, 

by  the  company  with  the  State  in  at  the  option  of  the  settler,  subject 

Wyoming  provides  in  this  regard  to  the  limitations  herein  established, 

(Report  of  State  Engineer  for  as  follows :  Grade  No.  I.  When  such 

1908-9) :  water-right  is  fully  paid  for  by  the 
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"When  a  certain  percentage  of  the  land  and  water-rights  have 
been  disposed  of  to  settlers  (usually  ninety  per  cent),  the  statutes 
provide  that  the  development  company  turns  over  the  works  to 
a  co-operative  organization  of  the  consumers,  so  that  thereafter 
they  shall  belong  solely  to  and  be  operated  by  the  consuming  pub- 
lic. The  title  to  the  lands  also  passes  to  the  settlers,  each  settler 
paying  fifty  cents  per  acre  to  the  State  when  he  gets  his  patent, 
and  thereupon  his  water-right  becomes  appurtenant  to  his  land.12 

(3d  ed.) 

§  1383.  Initiation  of  Projects. — The  following  statements  out- 
line the  procedure  required  in  initiating  the  Carey  Act  projects: 

"The  legislature  of  the  State  of  Idaho  in  1895  provided  for  the 
acceptance  of  the  act  of  Congress  and  passed  a  law  providing  that 
persons  desiring  to  build  irrigation  works  under  the  provisions  of 
this  law  should  present  their  proposals  to  the  State  board  of  land 
commissioners,  describing  the  character  of  works  to  be  built,  the 
nature  of  the  water-rights,  the  water  supply,  and  specifying  the 
price  and  terms  at  which  water-rights  were  to  be  sold.  Under  the 
law  this  application  is  referred  for  examination  to  the  State  En- 
gineer, whose  duty  it  is  to  report  upon  the  water  supply,  water- 
rights,  the  character  of  the  land,  and  the  feasibility  of  the  project 
generally.  After  the  making  of  the  report  by  the  State  Engi- 

settler  at  the  date  of  contract  there-  1910,  it  shall  be  the  only  rate  that 
for,  the  sum  of  twenty  dollars  will  not  have  expired.  Grade  No.  4. 
($20.00)  per  acre.  This  rate  or  When  such  water-right  is  contracted 
grade  to  expire  and  become  null  and  for  on  terms  of  five  equal  annual  in- 
void  from  and  after  the  30th  day  stallments  without  interest,  the  sum 
of  June,  A.  D.  1909.  Grade  No.  2.  of  thirty  ($30.00)  dollars  per  acre. 
When  such  water-right  is  contracted  This  rate  or  grade  to  expire  and  be- 
for  on  terms  of  a  partial  payment  come  null  and  void  from  and  after 
down  and  the  balance  in  five  annual  the  30th  day  of  June,  A.  D.  1909. 
installments,  the  sum  of  twenty-five  Grade  No.  5.  When  such  water-right 
dollars  ($25.00)  per  acre,  with  inter-  is  contracted  for  on  terms  of  ten 
est  thereon  at  the  rate  of  six  per  equal  annual  installments  without  in- 
cent  per  annum.  This  rate  or  grade  terest,  the  sum  of  thirty-eight 
to  expire  and  become  null  and  void  ($38.00)  dollars  per  acre.  This  rate 
from  and  after  the  31st  day  of  De-  or  grade  to  expire  and  become  null 
cember,  A.  D.  1909.  Grade  No.  3.  and  void  from  and  after  the  30th 
When  such  water-right  is  contracted  day  of  June,  A.  D.  1910." 
for  on  terms  of  a  part  payment  12  E.  g.,  "The  water-rights  to  all 
down  and  the  balance  in  ten  annual  lands  acquired  under  the  provisions 
payments,  the  sum  of  thirty  dollars  of  this  chapter  shall  attach  to  and 
($30.00)  per  acre,  with  interest  become  appurtenant  to  the  land  as 
thereon  at  six  per  cent  per  annum.  soon  as  title  passes  from  the  United 
This  rate  shall  be  in  full  force  and  States  to  the  State."  Wyo.  Eev. 
effect  permanently,  and  from  and  Stats.  1899,  sec.  955. 
after  the  30th  day  of  June,  A.  D. 
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neer,  the  State  board  of  land  commissioners  either  rejects  or  ac- 
cepts the  application,  and  in  case  of  acceptance,  it  appoints  a  State 
agent  to  select  and  segregate  the  land.  The  various  papers  re- 
quired by  the  regulations  are  forwarded  to  the  Department  of  the 
Interior,  and  when  these  are  approved  a  contract  is  entered  into 
between  the  State  and  the  United  States  providing  for  the  con- 
veyance of  the  land  to  the  State  when  an  ample  supply  of  water 
is  actually  furnished  in  a  substantial  ditch  or  canal  to  reclaim 
the  land.  When  the  works  are  constructed  a  patent  is  issued  to 
the  State,  without  regard  to  settlement  of  the  land.  When  work 
is  actually  commenced  and  the  State  land  board  is  satisfied  as  to 
the  soundness  of  the  project,  the  land  under  the  State  law  is 
thrown  open  for  entry.  No  settlement,  however,  is  required  at  this 
time.  When  the  water  is  ready  for  delivery  it  is  the  duty  of  the 
canal  company  to  give  notice  to  that  effect,  and,  under  the  law, 
within  six  months  thereafter  the  entryman  must  take  up  his  resi- 
dence on  the  land  and  continue  to  reside  there  until  he  has  made 
his  final  proof.  This  he  may  do  in  any  time  from  five  weeks  to 
three  years,  depending  upon  the  time  spent  by  him  in  reclaiming 
his  land.  In  order  to  prove  up,  he  must  cultivate  and  reclaim  one- 
eighth  of  each  legal  subdivision  before  final  proof  can  be  made. ' ' 13 
The  State  Engineer  of  Idaho  further  gives  the  following  state- 
ment:14 "1st.  File  with  the  State  board  of  land  commissioners 
a  statement  showing  the  land  to  be  reclaimed,  with  a  request  for  its 
selection  by  the  State.  2d.  File  with  the  above  request  a  map,  in 
duplicate  (drawn  upon  tracing  linen,  on  a  scale  of  1,000  feet  to 
the  inch),  showing  the  lands  and  the  system  of  irrigation.  (The 
map  should  bear  an  affidavit  of  the  engineer,  who  made  or  super- 
vised the  preparation  of  the  map  and  plan ;  and  also  of  the  officer 
authorized  by  the  State  to  make  its  selection  under  the  act.)  3d. 
File  two  copies  of  the  field-notes  from  which  the  map  is  drawn. 
4th.  File  three  copies  of  complete  list  of  lands  to  be  'selected, 
designated  by  legal  subdivisions  properly  summed  up  at  the  foot 
of  each  page  and  at  the  end  of  the  list.'  (These  lists  should  be 
clear  carbon  copies,  and  should  be  dated  and  verified  by  a  certifi- 
cate of  the  selecting  agent.)  5th.  File  a  proposal  to  construct  the 
irrigation  works  necessary  to  properly  irrigate  the  described  land. 

13  Report    of    State    Engineer  of  14  Compilation   of   Idaho   Laws   is- 

Idaho,    1908;    and    Bulletin    216,  O.  sued  by  the  State  Engineer  of  Idaho 

E.  S.,  United  States  Department  of  in  1905. 
Agriculture. 


§  1383  Ch.  59.     CAREY  ACT  SYSTEMS.  (3d  ed.)   1269 

This  proposal  shall  state :  1.  The  source  of  water  supply ;  2.  The 
quantity  of  water  appropriated ;  3.  A  certified  copy  of  water  loca- 
tion notice  or  permit  to  appropriate  water  from  the  State  Engi- 
neer; 4.  The  price  per  acre  at  which  water-rights  will  be  sold  to 
settlers  and  the  terms  of  payments;  5.  The  annual  charge  per 
acre  for  maintenance  of  works  until  ownership  passes  to  settlers; 
6.  The  time  required  for  the  completion  of  works  and  delivery  of 
water  to  the  settler;  7.  Furnish  statement  to  enable  the  board  to 
judge  the  financial  ability  of  the  applicant  to  carry  out  the  pro- 
posed plans;  8.  A  certified  check  for  $250,  payable  to  the  State 
treasurer,  must  be  deposited  with  the  secretary  of  the  board,  to 
be  forfeited  to  the  State  in  case  of  failure  to  enter  into  contract 
with  the  State  board  in  accordance  with  the  proposal,  if  the  pro- 
posal is  accepted ;  otherwise,  to  be  returned  to  the  proposer.  Maps 
and  plans  must  be  prepared  in  accordance  with  the  regulations 
of  the  Department  of  the  Interior  and  the  State  Engineer's  office, 
and  copies  of  maps  and  documents  furnished  the  State  Engineer's 
office." 

The  Oregon  laws  have  been  said  by  the  State  Engineer  to  be  sim- 
ilar to  the  Idaho  laws. 

In  Wyoming:15  "The  company  proposing  to  carry  on  such  de- 
velopment first  makes  its  surveys  and  plans  for  this  work;  then 
secures  the  necessary  permits  from  the  State  Engineer's  office; 
then  makes  its  request  and  proposal  to  the  State  board  of  land 
commissioners,  composed  of  the  governor,  the  Secretary  of  State,  and 
the  superintendent  of  public  instruction.  This  request  and  pro- 
posal describe  the  lands  that  are  to  be  irrigated  and  contain  the 
proposition  of  the  company  to  the  State  as  to  price  of  water-rights 
and  a  permanent  interest  in  irrigation  works,  the  form  of  contract 
to  be  used,  and  other  particulars.  If  the  State  board  of  land  com- 
missioners approves  of  the  proposition,  maps  and  a  request  for 
the  segregation  of  the  lands  are  transmitted  to  the  proper  local 
land  office.  The  lands  designated  are  immediately  withdrawn 
from  entry  and  the  local  land  office  submits  the  request  to  the 
General  Land  Office  at  Washington,  where  the  approval  of  the 
Secretary  of  the  Interior  finally  places  the  State  in  control  of  the 
land.  The  works  are  then  completed  by  the  company.  The  land 
cannot  be  taken  up  until  the  settler  shows  the  State  that  he  has  en- 
tered into  contract  with  the  company  for  a  sufficient  water-right 

IB  Bulletin   205,   O.   E.    S.,   United  States  Department  of  Agriculture. 
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for  his  lands  and  a  perpetual  interest  in  the  irrigation  works,  pro- 
portioned in  the  ratio  of  the  area  of  his  land  to  the  entire  tract 
to  be  reclaimed.  When  the  irrigation  works  are  completed  the 
State  Engineer  makes  an  inspection,  and,  if  they  are  found  to 
comply  with  the  plans  and  specifications  which  have  been  already 
passed  upon  by  him,  the  State  board  of  land  commissioners  is  so 
notified ;  whereupon  the  board  makes  a  request  to  the  government 
that  patent  issue.  The  patent  comes  to  the  State  and  the  lands 
are  sold  and  patent  given  the  settler  upon  the  payment  of  fifty 
cents  per  acre,  the  payments  for  water-rights  being  made  to  the 
company  building  the  works."  There  is  a  provision  by  statute  in 
Wyoming16  as  follows:  "No  contract  shall  be  made  by  the  board 
which  requires  a  greater  time  than  five  years  for  the  construction 
of  the  canal,  works  or  irrigation  system,  and  all  contracts  shall  be 
conditioned  that  active  construction  work  shall  begin  within  six 
months  from  the  date  of  the  contract,  and  that  at  least  one-tenth 
of  the  construction  work  shall  be  completed  within  one  year  of  the 
date  of  the  contract;  that  at  least  one-third  of  the  construction 
work  shall  be  completed  within  two  years  from  the  date  of  the 
contract  and  that  construction  shall  be  prosecuted  diligently  and 
continuously  to  completion;  and  that  a  cessation  of  work  under 
the  contract  of  the  State  for  a  period  of  ninety  days  during  the 
months  of  May.  June,  July,  August,  September,  October  and  No- 
vember, after  the  second  year  will  forfeit  to  the  State  all  rights 
under  the  said  contract." 

(3d  ed.) 

§  1384.  Results  so  Far  Obtained. — The  leading  results  in 
reclamation  under  the  Carey  Act  at  this  writing  have  been  obtained 
in  Idaho.  The  acreage  projected  under  the  various  Twin  Falls 
projects  in  that  State  was,  in  1908,  1,211,000  acres ;  and  there  were 
about  fifteen  other  projects  begun  or  planned.  At  present  there 
are  about  forty-six  projects  under  way.  Over  a  hundred  thou- 
sand acres  have  been  sold  to  and  cultivated  by  settlers  in  Idaho 
Carey  Act  projects.  Charges  for  water-rights,  payable  in  ten  an- 
nual installments,  vary  from  $15  per  acre  to  $65  per  acre,  the 
average  being  apparently  about  $30  to  $35  per  acre.  Regarding 
the  main  Twin  Falls  project,  the  State  Engineer  of  Idaho  says : 17 

i«  Rev.  State.  1899,  sec.  947,  as  "  Report  1907-8;  also  Bulletin 
amended  by  Laws  1909,  e.  160.  216,  O.  E.  S.,  United  States  Depart- 

ment of  Agriculture. 
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"The  largest  and  most  important  contract  made  in  any  State 
under  the  provisions  of  the  Carey  Act  was  the  contract  of  January, 
1903,  made  by  the  State  of  Idaho  with  the  Twin  Falls  Land  and 
Water  Company  for  the  irrigation  and  reclamation  of  270,000 
acres  of  land  situated  in  what  was  then  Cassia  and  Lincoln  coun- 
ties. This  project  covered  a  magnificent  body  of  land,  the  early 
reclamation  of  which  had  been  prevented  by  reason  of  difficult 
engineering  features,  enormous  cost,  and  inadequate  security  to 
the  investor  as  well  as  distance  from  transportation.  The  contract 
with  this  company  provided  for  the  construction  of  a  dam  in 
Snake  River,  approximately  2,000  feet  long  and  80  feet  in  height, 
which  should  raise  the  level  of  the  river  50  feet.  Water  was  to 
be  diverted  on  the  south  side  of  the  river  in  what  was  then  Cassia 
County,  by  means  of  a  canal  80  feet  wide  on  the  bottom,  124 
feet  wide  on  the  top,  constructed  to  carry  a  depth  of  10  feet  of 
water,  and  having  a  length  of  approximately  80  miles.  On  the 
north  side  of  the  river  water  was  to  be  diverted  in  a  smaller  canal 
for  the  irrigation  of  30,000  acres  of  land  lying  in  Lincoln  County. 
Construction  work  was  commenced  on  the  dam  in  the  spring  of 
1903.  On  March  1,  1905,  the  construction  of  the  dam  was  com- 
pleted, the  gates  were  raised,  and  water  was  turned  into  the  first 
section  of  the  canal  covering  50,000  acres.  Construction  work  was 
prosecuted  vigorously,  and  the  canal  system  on  the  south  side  of 
the  river  was  finally  completed  in  the  fall  of  1907.  The  main 
canal  is  now  83  miles  long,  and  the  approximate  total  length  of  all 
of  the  canals  on 'the  tract,  including  natural  channels  and  farm- 
ers' distributaries,  is  1,000  miles.  The  area  covered  is  215,000 
acres.  Water  was  first  delivered  for  use  under  this  canal  system 
in  the  spring  of  1905.  One  hundred  and  eighty-seven  thousand 
acres  under  the  canal  has  been  settled  upon,  and  at  the  present 
rate  of  settlement  the  remainder  will  probably  be  taken  within 
the  next  twelve  months.  During  the  past  year  (1908)  approxi- 
mately 90,000  acres  was  in  cultivation  under  this  system  and  the 
remainder  was  being  improved  as  rapidly  as  the  resources  of  the 
settlers  would  permit.  Under  the  law  the  required  amount  in 
cultivation  on  this  tract,  in  order  to  make  final  proof,  would  be  leas 
than  25,000  acres,  so  that  the  cultivation  actually  done  is  nearly 
four  times  as  great  as  required  by  law.  In  the  beginning  the 
average  size  of  farms  on  this  tract  was  120  acres.  It  is  now  less 
than  80  acres,  showing  the  tendency  of  irrigated  tracts  toward 
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small  farms  and  intensive  cultivation.  Notwithstanding  the  large 
number  of  water  users,  nearly  2,400  in  all,  whose  water  contracts 
aggregate  $4,500,000,  no  judgment  of  foreclosure  has  been  ren- 
dered in  any  case  and  the  advanced  payments  made  have  exceeded 
the  defaults.  Water-rights  under  this  system  were  sold  at  $25 
per  acre,  a  cash  payment  of  $3  per  acre  being  required,  the  balance 
being  paid  in  nine  annual  installments  with  interest  at  6  per  cent." 
As  a  result,  in  addition  to  the  irrigation  works,  the  company  has 
established  towns,  telephone  systems,  waterworks,  and  electric 
light  plants.  The  lands  under  the  project  were  established  as  a 
separate  county  in  1907,  named  Twin  Falls  County.  The  county 
seat,  the  town  of  Twin  Falls,  was  estimated  to  have  4,000  popula- 
tion in  1908,  with  schoolhouses,  churches,  and  other  public  build- 
ings, and  a  sewerage  system. 

In  Wyoming  the  State  Engineer  in  1908  reported  2,000.000 
acres  allotted  to  the  State  by  the  United  States,  over  1,000,000  of 
which  were  being  developed  by  thirty-five  companies,  and  thirteen 
new  projects  accepted  by  the  authorities.18 

In  Oregon  about  432,000  acres  had  been  selected  in  1908,  and 
contracts  covering  works  for  183,834  acres  already  approved; 
about  40,000  acres  actually  at  that  time  reclaimed.  Prices  for 
water-rights  varied  from  $10  to  $40  per  acre,  the  average  proba- 
bly about  $30.  The  chief  project  is  that  upon  the  Deschutes 
River,  covering  140,000  acres  in  a  tract  15  miles  by  25  miles.  The 
land  is  sold  in  40  acre  tracts,  the  price  being  fixed  by  State  con- 
tract at  $40  per  acre  for  irrigable  land  and  $2.50  per  acre  for 
waste  land.  Maintenance  charge  is  fixed  at  80  cents  per  acre. 
Control  shall  pass  to  the  settlers  in  1917.  One  project  provides 
for  settlers'  control  when  eighty  per  cent  of  the  lands  have  been 
sold.19 

In  Nevada  in  1908  there  was  one  project  for  which  23,643  acres 
had  been  selected,  but  the  works  were  not  yet  built.  In  Colorado, 
in  1910,  there  were  projects  covering  56,302  acres.20 

The  total  acreage  now  under  irrigation  under  Carey  Act  pro- 
jects is  probably  about  150,000  acres.  The  figures  can  be  obtained 
from  the  General  Land  Office,  upon  inquiry  as  to  the  amount 
patented  to  the  State.  The  success  of  the  most  prominent  projects 
resulted  in  a  boom  in  which  there  have  been  some  losses. 

18  Report    of    State    Engineer    of  19  See  Reports  of  State  Engineer. 

Wyoming  for  1908.  20  Bulletin  218,  p.  27    (O.  E.  S.). 
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§  1385.  Prices  Under  Carey  Act  Projects.— Up  to  1908,  the 
highest  price  chargeable  to  settlers  under  Idaho  Carey  Act  projects 
was  $50  per  acre.21  Some  more  expensive  projects  have  since  been 
undertaken.  The  following  are  lists  of  charges  under  Carey  Act 
projects  in  Idaho  and  Wyoming,  compiled  from  official  sources. 


Carey  Act  Projects  in  Idaho. 

Project.  Approximate  Acreage.       Price  per  Acre. 

American  Falls  Canal  &  Power  Com- 
pany      57,000  $15.00  to  $25.00 

Canyon   Canal   Company 6,000     Carey  Act 

13,000       State   &         20.00  to  30.00 
private  land. 

Marysville  Canal  &  Improvement  Com- 
pany           6,500  6.00, 10.00  &  20.00 

Twin  Falls  Land  &  Water  Company.  .214,000  25.00 

Big  Lost  River  Land  &  Irrigation  Co.   79,000  40.00 

Idaho  Irrigation    Company 160,000  25.00  to  50.00 

Twin  Falls  North  Side  Land  &  Water 
Co 189,000  35.00 

Twin  Falls  Land  &  Water  Co.  (Pump- 
ing)        40,000  40.00 

West     End     Twin     Falls     Irrigation 

Company 47,000  40.00 

Owyhee  Irrigation  Company 3,300  45.00 

Pratt  Irrigation  Company 4,500  28.00 

Mud  Lake  Project 12,000  25.50 

Twin    Falls    Salmon     River    Land    & 

Water  Co 128,000  40.00 

Portneuf-Marsh  Valley  Irrigation  Co.   12,000  35.00 

King   Hill   Irrigation   &   Power  Com- 
pany      18,000  65.00 

Houston  Ditch  Company 1,900  25.00  to  35.00 

Twin  Falls  Land  &  Water  Co.  (Exten- 
sion)     600,000  50.00 

Twin  Falls  North  Side  Land  &  Water 
Co.  (Clover  Creek)    45,000  45.00 

Twin  Falls  Oakley  Land  &  Water  Co.  44,000  65.00 

Owyhee  Land  &  Irrigation  Company.  .    30,000  65.00 

Victor  Hegsted  Project 3,500  25.00 

Thousand  Springs  Land  &  Irrigation 
Co.,  Ltd 6,500  30.00 

Twin  Falls  North  Side  Land  &  Water 

Co.   (Mullens  Project)    6.500  45.00 

Idagon  Irrigation  Company   10,000  60.00 

Dubois   Project    316,000  40.00 

Crane  Falls  Power  &  Irrigation  Com- 
pany        5,000  65.00 

King  Hill  Extension  Irrigation  Com- 
pany        9.800  65.00 

Snake  River  Irrigation  Company  ....     6,800     Carey  Act 

probably     5,000  private  land     50.00 

Tabor  Irrigation  Company 22.000  45.00 

Lemhi  Irrigation  Company 10,600  40.00 

21  Report    of    State    Engineer    for  1909-10,  p.  180. 
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Project.  Approximate  Acreage.     Price  per  Acre. 

Little  Lost  River  Land  &  Irrigation 

Co 45,500  $40.00 

Yellowstone  Land  &  Irrigation  Com- 
pany       8,000  20.00 

Thomas  Keating  Project 18,000  30.00 

C.  V.  Hansen  Project 3,800  40.00 

Twin    Falls    Raft    River    Irrigation 

Company  originally 50,000  reduced            50.00 

30,000  to 

Pahsimeroi  Irrigation  Company 43,000  25.00 

Bruneau  Irrigation  Company   49,700  60.00 

Southern  Idaho  Reclamation  Company  67,000  70.00 
Twin  Falls  Shoshone  Land  &    Water 

Co 5,200  60.00 

Grandview   Land   &   Irrigation    Com- 
pany        1,000  65.00 

Blaine  County  Irrigation  Company. . .      15,500  40.00 
Twin  Falls  North  Side  Land  &  Water 

Co.  (North  Milner  Pumping  Plant)    10,000  60.00 

South  Milner  Pumping  Project 3,700  60.00 

T.  R.  Jones  Project 28,000  55.00 

Stanley  Valley  Irrigation  Project...   50,000  35.00 

Boise  City  Carey  Act  Project 145,600  Carey  Act     100.00 

162,000  (State  and  private  landa.); 


Carey  Act  Projects  in  Wyoming. 

Project.  Approximate  Price 

acreage.  per  acre. 

North   Platt  Canal  and   Colonization 

Co.,  Wyncote,   Wyoming 14,424.44  $30.50 

Wyoming    Development    Company, 

Wheatland,  Wyoming 7,000  37.50 

La    Prele    Ditch    Company,    Douglas, 

Wyoming 20,000  30.50 

Sahara  Ditch  Company,  Buffalo,  Wyo- 
ming        7,920.3  30.50 

Hanover    Canal    Company,    Worland, 

Wyoming 10,682.53  30.50 

Oregon  Basin  Project,  Wiley,  Wyo- 
ming   204,620.52  30.00  to  40.50 

§§  1386-1393.     (Blank  numbers.) 
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• 

CHAPTER  60. 
NATIONAL  IRRIGATION. 

§  1394.  The  Reclamation  Act. 

§  1395.  Acquisition  and  protection  of  Federal  water-rights. 

§  1396.  Power  of  the  Secretary  of  the  Interior. 

§  1397.  Acts  of  Congress,  61st  Session  (1909-10). 

§  1398.  Acts  of  Congress,  62d  Session  (1910-11). 

§  1399.  Progress  of  the  work. 

§§  1400-1408.     (Blank  numbers.) 

(3d  ed.) 

§  1394.  The  Reclamation  Act. — The  Reclamation  Act  is  re- 
printed in  the  collection  of  Federal  statutes  below.1 

While  some  doubts  were  cast  upon  the  constitutionality  of  the 
National  Reclamation  Act  in  Kansas  v.  Colorado,2  the  matter  was 
not  directly  there  involved.  In  the  lower  Federal  courts,  when 
specifically  attacked,  it  has  been  upheld.3  In  one  case  it  was  up- 
held on  the  ground  that  the  United  States  may  go  into  the  recla- 
mation of  its  own  lands  to  make  them  salable  where  otherwise 
they  could  not  be  sold ,  provided  it  proceeds  under  State  law  like 
other  appropriators ; 4  and  a  project  under  the  act,  where  the  pri- 
mary purpose  is  irrigation  of  public  land,  is  not  invalid  if  inci- 
dentally involving  private  land,  especially  where  the  co-operation 
of  the  private  owners  is  essential  to  the  irrigation  of  the  public 
land  also.5  In  another  case  the  act  was  held  not  invalid  because 
the  work  is  proprietary  instead  of  governmental  in  character,  or 
as  affecting  lands  within  States,  or  as  authorizing  expenditures 
without  appropriations  by  Congress,  or  as  delegating  legislative 
authority  to  the  Secretary  of  the  Interior.6 

It  is  held  that  the  United  States,  in  respect  to  water-rights,  must 
proceed  under  State  law,  like  private  parties.7 

1  Infra,  sec.  1429.  e  United  States  v.  Hanson  (Wash.), 

2  206  U.   S.  46,  27   Sup.  Ct.  Rep.       167  Fed.  881. 

655,  51  L.  Ed.  956.  7  Kansas    v.    Colorado,    206   U.    S. 

3  United  States  v.  Burley  (Idaho,       46,  27  Sup.  Ct.  Rep.  655,  51  L.  Ed. 
1909),    172    Fed.    615,    affd.  in    179       956;  United  States  v.  Burley  (Idaho, 
Fed.    1;    United    States    v.  Hanson       1909),    172    Fed.    615,    affd.    in    179 
(Wash.),  167  Fed.  881.  Fed.    1.     But  see  Winters  v.   United 

*  United  States  v.  Burley  (Idaho,  States,  207  U.  S.  564,  28  Sup.  Ct. 

1909),  172  Fed.  615,  affd.  in  179  Rep.  208,  52  L.  Ed.  340,  and  Mc- 

Fed.  1,  quoted  tvpra,  tec.  133.  Millan  Reservoir  Site,  37  Land  Dec. 

a  Ibid.  «. 
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It  has  been  held  that  under  the  Reclamation  Act,  withdrawal 
of  unsurveyed  lands  may  be  made,  though  a  settler  had  occupied 
the  land  for  eleven  years  before  the  Reclamation  Act  passed. 
Naked  possession  is  held  to  give  no  rights  against  the  United  States. 
An  occupant  is  a  mere  trespasser.  The  lower  court,  Mr.  Justice 
Whitson,  had  held  the  settler's  possession  to  be  a  lawful  claim,  un- 
der encouragement  of  Congress,  as  was  held  in  the  early  days.8 
But  the  upper  court  held  that  the  government  may  dispossess  him 
without  compensation.9 

(3d  ed.) 

§  1395.  Acquisition  and  Protection  of  Federal  Water-rights. — 
"The  congressional  act,  from  which  alone  the  Secretary  of  the 
Interior  derives  his  authority,  expressly  provides  that  in  appro- 
priating, distributing,  and  using  water  he  shall  proceed  in  con- 
formity with  the  laws  of  this  State  and  it  is  not  pretended  here 
that  the  officers  of  the  government  claim,  or  have  claimed,  exemp- 
tion from  the  limitations  of  such  laws.  Without  going  into  details, 
it  may  be  stated  generally  that  the  plaintiff,  in  prosecuting  its 
work,  has  followed  substantially  the  same  course  which,  under  the 
laws  of  Idaho,  a  private  corporation,  in  appropriating  and  divert- 
ing public  waters  for  the  purposes  of  irrigation,  must  pursue";10 
that  is,  the  United  States  obtains  a  permit  from  the  State  Engi- 
neer (in  States  having  water  codes).  Sometimes  State  statutes 
have  been  passed  with  special  reference  to  appropriations  by  the 
United  States.11 

Section  7  of  the  Reclamation  Act  provides  that  the  Secretary 
of  the  Interior  may  acquire  property  for  the  Reclamation  Service 

8  Supra,  sec.  89.  North  Dakota. — Laws   1905,  c.   34, 

»  United  States  v.  Hanson  (Wash.),       sec.  36,  p.  54. 

167  Fed.  881.  Oklahoma.— Laws  1905,  c.  21,  sec. 

10  United     States    v.    Burler,     172       o6    p    937 

Fed    815   affd.  in  179  Fed._l    (1910).  br^.-Laws  1905,  c.  228,  sec.  2, 

11  Montana. — Stats.  190o,  c.  44,  p.  .«,• 
80,  sec.  1 ;  Rev.  Stats.  1907,  sec.  4846. 

'     ,       ,         n  uu     »        A  a*  <  South  Dakota. — Laws  1905,  c.   132, 

Nebraska.— Cobbey's     Ann.      Stats.  36          9fl9.    -  ion?    -     iao 

6891;  Laws  1905,  p. ,  sec.  1;  Laws        *T  £?'   P'  J£*>    **"       9U7>   c"    180' 

1911,  infra,  sec.  1438. 

„  Utah.— Comp.  Laws  1907,  sec.  1288- 

Nevaaa. — See    Stats.    1901,   p.    /2;  _io.  ,  TO/i   Q«.O  „    io/\o    .   co   ~   QA 

Stats.   1903,   p.   18;    Stats.    1905,  pp.  xl3;  anu1'  Stats'  1909'  c"  62'  P'  84' 

66,  93,  197 ;  Stats.  1907,  p.  30 ;  Stats.  "  ashmgton.— Stats.  1905,  c.  88,  sec. 

1911,  c.  205,  p.  440,  repealing  an  act  3.  PP-  180,  181.  Pierce's  1905  Codes, 

of  March  16,  1905.  ^  5903- 

New   Mexico.— Stats.    1907,   c.   49,  See>  ako>  Statutes  cited  infra,  sec. 


sec.  40. 


1418. 
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by  purchase  or  condemnation  suit.  A  complete  list  of  such  ac- 
quisitions to  June  30,  1909,  is  given  in  the  eighth  annual  report  of 
the  Reclamation  Service. 

The  United  States  on  several  projects  has  brought  suit  in  local 
courts  to  settle  existing  rights  on  streams  before  beginning  work.12 
In  one  case  the  United  States  brought  suit  to  enjoin  pumping  from 
a  well  to  impairment  of  supply  of  a  proposed  project.13 

(3d  ed.) 

§  1396.    Power  of  the  Secretary  of  the  Interior. — It  is  ruled 

that  the  Secretary  of  the  Interior's  power  is  limited  to  that  ex- 
pressly granted  by  the  Reclamation  Act.14  The  act  leaves  to  his 
judgment  the  estimation  and  apportionment  of  charges  against 
the  land,  and  he  may  divide  the  charges  into  two  parts — one 
for  construction  and  one  for  maintenance,  though  this  does  not 
mean  charges  which  are  unreasonable  or  such  as  might  be  ar- 
bitrarily fixed.15  No  power  exists  in  the  secretary  to  formally 
grant  specific  extension  of  time  for  payment  of  overdue  water 
charges.18 

(3d  ed.) 

§  1397.  Acts  of  Congress,  61st  Session  (1909-10). — Acts  were 
passed  at  this  session  providing  issuance  of  $30,000,000  bonds  in 
aid  of  reclamation  projects ; "  allowing  entrymen  to  assign  before 
patent ; 18  concerning  townsites  in  reclamation  projects ; 19  concern- 
ing dry-farming  enlarged  homesteads  in  Idaho ;  *°  granting  leave  of 
absence  to  entrymen.21  These  and  other  statutes  are  below 
printed.22 

(3d  ed.) 

§  1398.  Acts  of  Congress,  62d  Session  (1910-11).— Acts  au- 
thorize the  sale  of  surplus  waters ;  ^  allow  the  entry  of  claims 
which  have  once  been  entered  by  claimants  who  have  abandoned 

12  E.  g.,  United  States  v.  Judkins;  18  Assistant       Attorney       General, 

Hurley  v.  Abbott.     See  7th  Am.  Rep.  April   19,   1909 ;    approved  by   Secre- 

Recl.  Serv.  11,  12;  8th  Rep.  5,  6.  tary,   April   22,    1909.     Congress    has 

is  Ibid.,  8th  Rep.  6.  since  made  extension^ 

n  Printed  below,  Part  VIII. 

u  United  States  v.  Burley  (Idaho),  18  Sess    La        61st  c           (1910), 

172  Fed.  615    (dictum).     See  Burley  £d  Sess.   c.  357. 

v.  United  States,  179  Fed.  1;  United  19  jj,jj  'c    934 

States  v.  Cantrall  (Or.),  176  Fed.  949  20  ibid.',  c.  298.' 

(dictum).  21  Ibid.',  c.  432. 

is  United  States  v.  Cantrall  (Or.),  22  Infra,  Part  VTIT. 

176  Fed.  949.  ^  S.  6953.     Public  406. 
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them ; 24  permit  a  distribution  of  the  payments  due  from  settlers 
which  will  be  more  favorable  to  them  without  postponing  the  final 
payment  in  full ; 25  and  authorize  the  sale  of  small  parcels  of  land 
not  needed  by  the  service,  etc.1 

(3d  ed.) 

§  1399.  Progress  of  the  Work.— The  Reclamation  Act  was 
passed  in  1902.  Some  of  the  thirty  or  more  projects  under  way 
are:  the  Roosevelt  dam  in  Arizona,  seventy  miles  above  Phoenix; 
Gunnison  tunnel,  in  Central  Colorado;  dike  at  Pathfinder  dam, 
in  Central  Wyoming;  Teton  system  in  Yakima  Valley,  Wash- 
ington ;  Boise  system  in  Idaho ;  Minidoka  system  in  Idaho ;  Belle 
Fourche  in  South  Dakota;  dam  on  Yellowstone  in  Montana;  dam 
on  Rio  Grande,  New  Mexico.  It  is  stated  by  the  Department 
of  Agriculture  *  that  when  projects  already  in  course  of  execution 
under  the  Reclamation  Act  and  Carey  Act  are  completed,  the  total 
will  be  18,000,000  acres.  At  the  end  of  the  year  1910  there  were 
projects  for  3,150,000  acres,  water  ready  for  876,000,  actual  irriga- 
tion being  paid  for  on  534,000.  In  December,  1909,  there  were 
about  14,000  farms  under  the  projects,  which,  allowing  five  people 
to  the  farm,  would  be  about  70,000  people  then  dependent  upon  the 
service.3 

The  total  cost  will  be  $80,000,000,  of  which  $50,000,000  had  been 
expended  by  1910.  The  increase  of  population  which  has  rapidly 
followed  the  work  necessitated  a  more  rapid  completion  of  projects 
already  begun  than  was  intended,  with  the  result  that  no  new  work 
will  be  undertaken  by  the  Reclamation  Service  until  the  present 
projects  are  finished.  This  also  necessitates  a  more  rapid  realiza- 
tion of  funds.  Normal  receipts  are  about  $7,000,000  a  year. 
President  Taft  recommended  the  further  issuance  of  bonds,  and 
a  statute  for  the  issuance  of  $30,000,000  in  bonds  passed  in  1910. 

It  is  generally  said  that  while  lands  cost  the  settler  about 
$25  to  $50  per  acre,  he  must  be  prepared  with  capital  of  about 
$1,500  to  $2,000  additional  in  order  to  sustain  himself  up  to  the 
time  his  crops  become  producing.  In  1908  it  was  decided  to 
grant  additional  time  to  the  settlers  in  which  to  pay  their  install- 
ments to  the  government.  The  impounding  works  at  the  Platte 

24  Public  386.  2  Report    No.    87    for    1908.     See, 

25  a    flSA9      -P,,M;«  <t<«  also>  *&''<*•»  p.  364. 

Public  353.  3  Thig  ;/a   rough   estimate,     The 

1  Public  338.  Census  will  show  the  exact  figures. 
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River,  in  Wyoming,  the  Roosevelt  dam,  in  Arizona,  and  the  Sho- 
shone  project,  in  Wyoming,  have  been  completed,  and  settlers  have 
gone  to  the  lands,  awaiting  the  completion  of  lateral  distributing 
systems,  to  be  built  with  funds  from  the  bond  issue  above  men- 
tioned. 

The  following  charges  are  made  by  the  Reclamation  Service: 


U.  S.  Beclamation  Service  Projects. 

State.  Project.          Building  Charge, 

per  Acre. 


Maintenance  and 
Operation, 
per  Acre. 


Arizona  —  Cali- 

fornia 

Yuma 

$55.00 

$1.00 

California  —  Ore- 

gon 

Klamath 

30.00 

0.75 

Idaho 

Minidoka 

22.00;    30.00:    40.00 

0.60 

Kansas 

Garden  City 

37.50 

2.75 

Montana 

Huntley 

30.00 

0.60 

« 

Lower  Yellowstone 

42.50 

1.00 

H 

Sun  River 

30.00 

0.50 

Nebraska 

North  Platte 

35.00°  to  45.00§ 

2.00° 

;  i.25§ 

Nevada 

Truckee  —  Carson 

22.00  to  30.00 

0.60 

New  Mexico 

Carlsbad 

31.00 

1.35 

North  Dakota 

Buford  —  Trenton 

38.00 

0.70 

per  acre. 

0.50 

"     acre-ft. 

North  Dakota 

Williston 

38.00 

0.70 

per  acre. 

0.50 

"     acre-ft. 

Oregon 

Umatilla 

60.00 

1.30 

South  Dakota 

Belle  Fourche 

30.00 

0.60 

Washington 

Okanogan 

65.00 

1.50 

Washington 

Sunnyside 

52.00 

0.95 

Washington 

Tieton 

93.00 

1.50 

Wyoming 

Shoshone 

45.00  and  46.00 

1.00 

§§  1400-1408.     (Blank  numbers.) 
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CHAPTER  61. 

REGULATIONS  OF  THE  DEPARTMENT  OF  THE  INTERIOR 
UNDER  THE  RECLAMATION  ACT. 

(The  following  chapter  is  a  reprint  of  the  Regulations  of  the  Department 
of  the  Interior  "Relating  to  the  Reclamation  of  Arid  Lands  by  the  United 
States,"  prepared  by  Fred  Dennett,  Commissioner,  and  approved  May  31,  1910, 
by  R.  A.  Ballinger,  Secretary.)! 

General  information. 
Withdrawals  and  restorations. 
Additional  entries. 
Cancellation. 

Widows  and  heirs  of  entryman. 
Control  of  sublaterals. 

Water-rights  for  lands  in  private  ownership. 
Vested  water-rights. 
Corporation  lands. 

Reclamation  of  lands  in  private  ownership. 
Cancellation  of  water-right. 
Water-right  application. 
Water-right  charges. 

Regulations  as  to  the  collection  of  reclamation  water-right  charges  by  re- 
ceivers of  public  moneys. 
Desert  land  entries  within  a  reclamation  project. 

General  Information. — 1.  Section  3  of  the  act  of  June  17,  1902 
(32  Stat.  388),  provides  for  the  withdrawal  of  lands  from  all 
disposition  other  than  that  provided  for  by  said  act.  Lands  with- 
drawn as  susceptible  of  irrigation  (usually  referred  to  as  a  with- 
drawal of  the  second  form)  are  subject  to  entry  under  the  provi- 
sions of  the  homestead  law  only,  and  entries  thereof  are  made  in 
practically  the  same  manner  as  the  usual  homestead  entry,  but  they 
are  subject  to  all  the  provisions,  limitations,  charges,  terms,  and 
conditions  of  the  Reclamation  Act. 

2.  Registers  and  receivers  will  indorse  across  the  face  of  each 
homestead  application,  when  allowed  under  the  Reclamation  Act, 
the  following:  "This  entry  allowed  subject  to  the  provisions  of 
the  act  of  June  17,  1902  (32  Stat.  388)";  and  will  advise  each 
entryman  of  the  provisions  of  the  act  by  furnishing  him  with  a 
copy  of  this  circular. 

i  38  Land  Dec.  620-646. 
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3.  These  entries  are  not  subject  to  the  commutation  provisions 
of  the  homestead  law,  and  on  the  determination  by  the  Secretary 
of  the  Interior  that  the  proposed  irrigation  project  is  practicable, 
the  entries  may  be  reduced  in  area  to  the  limit  representing  the 
acreage  which,  in  the  opinion  of  the  secretary,  may  be  reasonably 
required  for  the  support  of  a  family  upon  the  lands  in  question, 
and  the  lands  within  a  project  are  platted  to  farm  units  represent- 
ing such  areas.  The  farm  units  may  be  as  small  as  ten  acres  where 
the  lands  are  suitable  for  fruit-raising,  etc.,  but  on  most  projects, 
so  far,  they  have  been  fixed  at  from  forty  to  eighty  acres  each. 
These  areas  are  announced  on  farm  unit  plats,  and  public  notice 
stating  the  amount  of  the  charges  and  other  details  concerning  pay- 
ment, is  issued  by  the  Secretary  of  the  Interior,  shortly  before  the 
government  is  ready  to  furnish  water.  Until  this  public  notice 
is  issued  it  will  be  impossible  in  most  respects  to  give  definite  in- 
formation as  to  any  particular  tract  or  as  to  the  details  intended 
to  be  covered  by  such  notice ;  but  registers  and  receivers  will,  upon 
inquiry,  give  all  general  information  relative  to  the  public  lands 
included  in  reclamation  projects,  and  will  keep  the  engineers  of 
the  Reclamation  Service  fully  informed,  by  correspondence,  as  to 
conditions  affecting  the  same. 

Withdrawals  and  Restorations. — 4.  The  withdrawal  of  these 
lands  at  first  is  principally  for  the  purpose  of  making  surveys  and 
irrigation  investigations  in  order  to  determine  the  feasibility  of 
the  plans  of  irrigation  and  reclamation  proposed.  Only  a  por- 
tion of  the  lands  will  be  irrigated,  even  if  the  project  is  feasible, 
but  it  will  be  impossible  to  decide  in  advance  of  careful  exam- 
ination what  lands  may  be  watered,  if  any,  and  the  mere  fact 
that  surveys  are  in  progress  is  no  indication  whatever  that  the 
works  will  be  built.  It  cannot  be  determined  how  much  water 
there  may  be  available,  or  what  lands  can  be  covered,  or  whether 
the  cost  will  be  too  great  to  justify  the  undertaking  until  the  sur- 
veys and  the  irrigation  investigations  have  been  completed. 

5.  There  are  two  classes  of  withdrawals  authorized  by  the  act: 
One  commonly  known  as  "Withdrawals  under  the  first  form," 
which  embraces  lands  that  may  possibly  be  needed  in  the  construc- 
tion and  maintenance  of  irrigation  works,  and  the  other  commonly 
known  as  "Withdrawals  under  the  second  form,"  which  embraces 
lands  not  supposed  to  be  needed  in  the  actual  construction  and 
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maintenance  of  irrigation  works,  but  which  may  possibly  be  irri- 
gated from  such  works. 

6.  After  lands  have  been  withdrawn  under  the  first  form  they 
cannot  be  entered,  selected,  or  located  in  any  manner  so  long  as 
they  remain  so  withdrawn,  and  all  applications  for  such  entries, 
selections,  or  locations  should  be  rejected  and  denied,  regardless 
of  whether  they  were  presented  before  or  after  the  date  of  such 
withdrawal.     (See  John  J.  Maney,  35  Land  Dec.  250.) 

7.  Lands  withdrawn  under  the  second  form  can  be  entered  only 
under  the  homestead  laws  and  subject  to  the  provisions,  limitations, 
charges,  terms,  and  conditions  of  the  Reclamation  Act,  and  all  appli- 
cations to  make  selections,  locations,  or  entries  of  any  other  kind 
on  such  lands  should  be  rejected,  regardless  of  whether  they  are 
presented  before  or  after  the  lands  are  withdrawn. 

8.  Withdrawals  made  under  either  of  these  forms  do  not  defeat 
or  adversely  affect  any  valid  entry,  location,  or  selection  which  seg- 
regated and  withheld  the  lands  embraced  therein  from  other  forms 
of  appropriation  at  the  date  of  such  withdrawal;  and  all  entries, 
selections,  or  locations  of  that  character  should  be  permitted  to 
proceed  to  patent  or  certification  upon  due  proof  of  compliance 
with  the  law  in  the  same  manner  andf  to  the  same  extent  to  which 
they  would  have  proceeded  had  such  withdrawal  not  been  made, 
except  as  to  lands  needed  for  construction  purposes.     All  lands, 
however,  taken  up  under  any  of  the  land  laws  of  the  United  States 
subsequent  to  October  2,  1888,  are  subject  to  right  of  way  for 
ditches  or  canals  constructed  by  authority  of  the  United  States 
(act  of  August  30,  1890,  26  Stat.  391;  circular  approved  by  de- 
partment July  25,  1903).     All  entries  made  upon  the  lands  re- 
ferred to  are  subject  to  the  following  proviso  of  the  act  cited : 

That  in  all  patents  for  lands  hereafter  taken  up  under  any  of  the  land  laws 
of  the  United  States  or  on  entries  or  claims  validated  by  this  act  west  of  the 
one  hundredth  meridian  it  shall  be  expressed  that  there  is  reserved  from  lands 
in  said  patent  described  a  right  of  way  thereon  for  ditches  or  canals  con- 
structed by  the  authority  of  the  United  States. 

9.  Should  a  homestead  entry  embrace  land  that  is  needed  in 
whole  or  in  part  for  purposes  contemplated  by  said  proviso  the 
land  would  be  taken  for  such  purpose,  and  the  entryman  would 
have  no  claim  against  the  United  States  for  the  same. 

10.  All  withdrawals  become  effective  on  the  date  upon  which 
they  are  ordered  by  the  Secretary  of  the  Interior,  and  all  orders 
for  restorations  on  the  date  they  are  received  in  the  local  land 
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office,  unless  otherwise  specified  in  the  order.     (George  B.  Pratt 
et  al.,  38  Land  Dec.  146.) 

11.  Upon  the  cancellation  of  a  homestead  entry  covering  lands 
embraced  within  a  withdrawal  under  the  Reclamation  Act  such  with- 
drawal becomes  effective  as  to  such  lands  without  further  order. 
(See  Cornelius  J.  MacNamara,  33  Land  Dec.  520.) 

12.  Where  the   Secretary  of  the  Interior  by  the  approval  of 
farm-unit  plats  has  determined,  or  may  determine,  that  the  lands 
designated  thereon  are  irrigable,  the  filing  of  such  plats  in  the 
General  Land  Office  and  in  the  local  land  offices  is  to  be  regarded 
as  equivalent  to  an  order  withdrawing  such  lands  under  the  sec- 
ond form,  and  as  an  order  changing  to  the  second  form  any  with- 
drawals of  the  first  form  then  effective  as  to  any  such  tracts.     This 
applies  to  all  areas  shown  on  the  farm-unit  plats  as  subject  to 
entry  under  the  provisions  of  the  Reclamation  Act  or  as  subject  to 
the  filing  of  water-right  applications.    Upon  receipt  of  such  plats 
appropriate  notations  of  the  change  of  form  of  withdrawal  are 
to  be  made  in  accordance  therewith  upon  the  records  of  the  Gen- 
eral Land  Office  and  of  the  local  land  offices. 

13.  In  the  event  any  lands  embraced  in  any  entry  on  which  final 
proof  has  not  been  offered,  or  in  any  unapproved  or  uncertified 
selection,  are  needed  in  the  construction  and  maintenance  of  any 
irrigation  works  (other  than  for  right  of  way  for  ditches  or  canals 
reserved  under  act  of  August  30,  1890)  under  the  Reclamation  Act, 
the  government  may  cancel  such  entry  or  selection  and  appropriate 
the  lands  embraced  therein  to  such  use,  after  paying  the  value  of 
the  improvements  thereon  and  the  enhanced  value  of  such  lands 
caused  by  such  improvements. 

14.  Uncompleted  claims  to  lands  withdrawn  under  the  provisions 
of  the  Reclamation  Act  and  determined  to  be  needed  for  construc- 
tion of  irrigation  works  in  connection  with  a  project  that  has  been 
found  practicable  should  not  be  allowed  to  be  perfected,  but  should 
remain  in  the  same  status  as  existed  at  the  time  the  determination 
was  made,  and  the  rights  of  the  claimants  adjusted  upon  the  basis 
of  that  status.     (Opinion  of  Asst.  Atty.  General,  34  Land  Dec.  421.) 
The  rights  of  the  entryman  as  to  the  measure  of  compensation  and 
the  character  of  action  that  may  be  taken  by  the  government  in 
acquiring  or  appropriating  the  land  embraced  in  his  entry  must 
be  determined  by  the  status  of  the  entry  at  the  time  of  the  with- 
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drawal  of  the  lands  for  such  purposes.    (Agnes  C.  Pieper,  35  Land 
Dec.  459.) 

15.  Where  the  owners  of  the  improvements  mentioned  shall  fail 
to  agree  with  the  representative  of  the  government  as  to  the  amount 
to  be  paid  therefor,  the  same  shall  be  acquired  by  condemnation 
proceedings  under  judicial  process,  as  provided  by  section  7  of  the 
.Reclamation  Act. 

16.  Inasmuch  as  every  entry  within  the  limits  of  a  withdrawal 
under  the  Reclamation  Act  is  subject  to  conformation  to  an  estab- 
lished farm  unit,  improvements  placed  upon  the  different  subdivi- 
sions by  the  entryman  prior  to  such  conformation  are  at  his  risk. 
(Jerome  M.  Higman,  37  Land  Dec.  718.)     They  should  be  con- 
fined to  one  legal  subdivision  until  the  entry  is  conformed.     In  re- 
adjusting such  an  entry  the  secretary  is  not  required  to  confine  the 
farm  unit  to  the  limits  of  the  entry,  but  may  combine  any  legal 
subdivision  thereof  with  a  contiguous  tract  lying  outside  of  the 
entry  so  as  to  equalize  in  value  the  several  farm  units.     (Idem.) 
The  act  of  June  27,  1906,  supra,  authorizes  the  Secretary  of  the 
Interior  to  fix  a  lesser  area  than  40  acres  as  a  farm  unit  when, 
"by  reason  of  market  conditions  and  special  fitness  of  the  soil  and 
climate  for  the  growth  of  fruit  and  garden  produce,  a  lesser  area 
than  forty  acres  may  be  sufficient  for  the  support  of  a  family," 
or  when  necessary  "in  order  to  provide  for  practical  and  econom- 
ical irrigation." 

Additional  Entries. — 17.  A  person  who  has  entered  and  proved 
up  on  a  farm  unit  within  a  project  cannot  make  an  additional  en- 
try of  public  lands  outside  of  the  project,  nor  can  a  person  who 
makes  entry  for  a  unit  of  less  than  160  acres  within  a  project,  after 
proving  up  on  same,  make  an  additional  entry  within  the  same 
project  nor  on  another  project.  One  who  has  made  entry  upon 
the  public  domain  for  less  than  160  acres  is  disqualified  from 
making  an  additional  entry  of  a  farm  unit  within  a  reclamation 
project,  which  farm  unit  is  the  equivalent  of  a  homestead  entry 
of  160  acres  of  land  outside  of  the  reclamation  project. 

18.  Where,  however,  the  first  or  original  homestead  entry  was 
made  subject  to  the  restrictions  and  conditions  of  the  Reclamation 
Act,  any  entry  additional  thereto  would  be  likewise  subject  to  the 
same  restrictions  and  conditions,  and  in  such  cases  additional  en- 
tries may  be  allowed  within,  reclamation  projects  under  acts  au- 
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.  thorizing  additional  entries,  except  where  farm  units  have  been 
established  prior  to  the  filing  of  the  applications.  Both  entries 
so  allowed  are  subject  to  the  same  adjustment  to  one  farm  unit 
as  if  the  entire  tract  had  been  included  in  the  first  entry.  (Henry 
W.  Williamson,  38  Land  Dec.  233.) 

Contests. — 19.  No  contest  will  be  allowed  against  any  entry 
embracing  land  included  within  the  area  of  any  first  form  with- 
drawal, and  in  all  cases  where  a  contest  has  been  allowed  prior  to 
such  withdrawal,  the  withdrawal,  if  made  before  the  termination 
of  the  contest  or  before  entry  by  the  successful  contestant,  will, 
ipso  facto,  terminate  all  right  that  was  acquired  by  reason  of  such 
contest. 

20.  Any  entry  of  land  embraced  within  the  area  of  a  second 
form  withdrawal  may  be  contested,  and  if  at  the  date  of  entry 
by  the  successful  contestant  the  land  is  under  second  form  with- 
drawal, his  entry  will  be  subject  to  the  limitations  and  conditions 
of  the  Reclamation  Act. 

Cancellation. — 21.  All  persons  holding  land  under  homestead 
entries  made  under  the  Reclamation  Act  must,  in  addition  to  pay- 
ing the  water-right  charges,  reclaim  at  least  one-half  of  the  total 
irrigable  area  of  their  entries  as  finally  adjusted  for  agricultural 
purposes,  and  reside  upon,  cultivate,  and  improve  the  lands  em- 
braced in  their  entries  for  not  less  than  the  period  required  by 
the  homestead  laws.  Any  failure  to  make  any  two  payments  when 
due  or  to  reclaim  the  lands  as  above  indicated,  or  any  failure  to 
comply  with  the  requirements  of  the  homestead  laws  and  the 
Reclamation  Act  as  to  residence,  cultivation,  and  improvement, 
will  render  their  entries  subject  to  cancellation  and  the  money 
already  paid  by  them  subject  to  forfeiture,  whether  they  have  filed 
water-right  application  or  not. 

Widows  and  Heirs  of  Entrymen. — 22.  The  widows  or  heirs  of 
persons  who  make  entries  under  the  Reclamation  Act  will  not  be 
required  both  to  reside  upon  and  cultivate  the  lands  covered  by 
the  entry  of  the  person  from  whom  they  inherit,  but  they  must 
reclaim  at  least  one-half  of  the  total  irrigable  area  of  the  entry 
for  agricultural  purposes  as  required  by  the  Reclamation  Act  and 
make  payment  of  all  unpaid  charges  when  due  and  before  either 
final  certificate  or  patent  can  be  issued. 
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23.  Upon  the  death  of  a  homesteader  having  an  entry  within  an 
irrigation  project,  leaving  no  widow  and  only  minor  heirs,  his 
right  may,  under  section  2292,  Revised  Statutes,  be  sold  for  the 
benefit  of  such  heirs.  (See  Heirs  of  Frederick  C.  De  Long,  36 
Land  Dec.  332.)  If  in  such  case  the  land  has  been  divided  into 
farm  units  the  purchaser  takes  title  to  the  particular  unit  to 
which  the  entry  has  been  limited,  but  if  subdivision  has  not  been 
made  he  will  acquire  an  interest  only  in  the  land  which  would 
have  been  allotted  to  the  entryman  as  his  farm  unit,  in  either  case 
taking  subject  to  the  payment  of  the  charges  authorized  by  the 
Reclamation  Act  and  regulations  thereunder  and  free  from  all 
requirements  as  to  residence  and  cultivation  (idem). 

Final  Proof. — General  Information. — 24.  All  persons  who  apply 
to  make  entry  of  lands  within  the  irrigable  area  of  any  project 
commenced  or  contemplated  under  the  Reclamation  Act  will  be 
required  to  comply  fully  with  the  homestead  law  as  to  residence, 
cultivation,  and  improvement  of  the  land,  and  the  failure  to  sup- 
ply water  from  such  works  in  time  for  use  upon  the  land  entered 
will  not  justify  a  failure  to  comply  with  the  law  and  to  make 
proof  thereof  within  the  time  required  by  the  statutes. 

25.  Persons  who  have  resided  upon,  cultivated  and  improved 
their  lands  for  the  length  of  time  prescribed  by  the  homestead 
laws  will  not  thereafter  be  required  to  continue  such  residence  and 
cultivation,  and  they  make  final  proof  of  reclamation  at  any  time 
when  they  can  also  make  proof  of  the  necessary  residence,  culti- 
vation, and  improvement  for  five  years,  but  no  final  certificate  or 
patent  will  issue  until   all  fees,   commissions,    and    construction 
charges,  including  operation  and  maintenance  charges  due  at  the 
time  of  payment,  have  been  paid  in  full.     The  entire  building 
charge  and  such  installments  of  the  operation  and  maintenance 
charges  as  are  then  due  may  be  paid  at  any  time  after  the  entry 
has  been  conformed  to  a  farm  unit,  and  prior  to  the  time  on  which 
they  otherwise  fall  due  under  the  terms  of  the  public  notice. 

26.  Soldiers  and  sailors  of  the  war  of  the  Rebellion,  the  Spanish- 
American  war,  or  the  Philippine  insurrection,  and  their  widows 
and  minor  orphan  children  who  are  entitled  to  claim  credit  for 
the  period  of  the  soldier's  service  under  the  homestead  laws,  will 
be  allowed  to  claim  credit  in  connection  with  entries  made  under 
the  Reclamation  Act,  but  will  not  be  entitled  to  receive  final  cer- 
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tificate  or  patent  until  all  the  water-right  charges  have  heen  paid 
in  full  and  the  requirements  as  to  reclamation  have  been  met. 

27.  Upon  the  tendering  to  registers  and  receivers  of  homestead 
proofs  in  entries  subject  to  the  Reclamation  Act,  they  will  accept 
only  the  testimony  fees  for  "reducing  testimony  to  writing  and  ex- 
amining and  approving  testimony,"  and  will  not  accept  final  com- 
missions payable  under  such  entries  until  proof  is  submitted  show- 
ing full  compliance  with  all  requirements  of  the  act  of  June  17, 
1902,  including  the  payment  of  all  reclamation  charges. 

28.  To  establish  compliance  with  the  clause  of  the  Reclamation 
Act  that  requires  reclamation  of  at  least  one-half  of  the  irrigable 
area  of  an  entry  made  subject  to  the  provisions  of  the  act,  entry- 
men  will  be  required  to  make  proof  by  submitting  testimony  cor- 
roborated by  two  witnesses,  showing  that  the  land  has  been  cleared 
of  sagebrush  or  other  encumbrance  and  leveled,  that  sufficient  lat- 
erals have  been  constructed  to  provide  for  the  irrigation  of  the 
required  area,  that  the  land  has  been  put  in  proper  condition  and 
has  been  watered  and  cultivated  and  that  the  growth  of  at  least 
one  satisfactory  crop  has  been  secured  thereon. 

Entries  Within  First  Form  Withdrawal. — 29.  When  the  register 
and  receiver  issue  final  proof  notices  involving  any  lands  with- 
drawn under  the  first  form  of  withdrawal  authorized  by  the  Recla- 
mation Act,  they  Avill  at  once  mail  a  copy  of  such  notice  to  the 
engineer  in  charge  of  the  reclamation  project  in  which  the  lands 
are  situated,  for  report,  and  indorse  upon  the  back  of  such  notice 
the  following:  "For  report  within  thirty  days  by  indorsement 
hereon  as  to  whether  or  not  the  within  described  lands  or  any  of 
them  are  needed  for  construction  purposes." 

30.  When  they  are  informed  that  lands  mentioned  in  the  preced- 
ing paragraph  are  needed  for  construction  purposes,  final  proof 
may  be  submitted  as  in  other  cases,  but  the  proof  should  be  at  once 
forwarded  to  the  General  Land  Office,  without  the   issuance  of 
final  certificate,  together  with  the  report  received  from  the  reclama- 
tion engineer. 

31.  If  report  is  received  that  none  of  the  lands  involved  are 
needed  for  construction  purposes,  the  register  and  receiver  will 
consider  and  act  on  the  proof  in  the  same  manner  as  though  the 
lands  had  not  been  withdrawn,  forwarding  with  the  final  papers 
the  report  of  the  reclamation  engineer,  and  noting  on  the  proof, 
"Lands  not  needed  for  construction  purposes." 
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32.  If  no  report  is  received  within  the  thirty  days,  the  register 
and  receiver  will  send  a  new  notice  by  registered  mail  to  the  recla- 
mation engineer,  allowing  him  twenty  days  to  make  the  report 
referred  to  in  paragraph  30  hereof,  and  if  a  report  is  received,  the 
register  and  receiver  will  proceed  as  indicated  in  the  preceding 
paragraphs,  as  the  case  may  be.     Should  no  report  be  received  un- 
der this  second  call,  nor  the  registered  letter  be  returned  un- 
claimed, they  will  proceed  as  if  report  had  been  received  that  the 
lands  were  not  needed. 

33.  If  the  registered  letter  is  returned  unclaimed  all  papers  will 
be  forwarded  to  the  General  Land  Office  for  instructions. 

Forwarding  of  Proofs. — 34.  When  any  entryman  or  the  heirs 
of  any  entryman  apply  to  make  final  proof  after  all  of  the  re- 
quirements of  the  homestead  laws  as  to  residence  and  cultivation 
have  been  complied  with,  the  proof  offered  by  them,  if  found  by 
the  register  and  receiver  to  be  regular,  in  all  cases  where  all  of  the 
charges  have  not  been  fully  paid,  will  be  forwarded  to  the  General 
Land  Office  without  the  issuance  of  final  certificate. 

35.  If  any  final  proof  offered  under  this  act  be  irregular  or  in- 
sufficient, the  register  and  receiver  will  reject  it  and  allow  the 
entryman  the  usual  right  of  appeal ;  and  if  the  General  Land  Office 
finds  any  proof  forwarded  to  be  fatally  defective  in  any  respect, 
the  entryman  will  be  notified  of  that  fact  and  given  an  opportunity 
to  cure  the  defect  or  to  present  acceptable  proof. 

Notice  to  Conform. — 36.  The  registers  and  receivers  are  directed 
to  notify,  in  writing,  every  person  who  makes  final  proof  on  a 
homestead  entry  which  is  subject  to  the  limitations  and  conditions 
of  the  act  of  June  17,  1902,  embracing  land  included  in  an  ap- 
proved farm-unit  plat,  where  the  entry  does  not  conform  to  an 
established  farm  unit,  and  conformation  notice  has  not  already 
been  issued,  that  thirty  days  from  notice  is  allowed  such  entry-man 
to  elect  the  farm  unit  he  desires  to  retain,  in  default  of  which  the 
entry  will  be  conformed  by  the  General  Land  Office. 

Reference  to  the  Reclamation  Service. — 37.  Before  acting  on 
final  proof  for  lands  entered  subject  to  the  Reclamation  Act,  in 
all  cases  where  no  public  notice  has  issued,  the  Commissioner  of 
the  General  Land  Office  will  refer  such  cases  to  the  Director  of  the 
Reclamation  Service  for  report  as  to  whether  acceptance  of  proof 


Ch.  61.     DEPARTMENT  REGULATIONS.        (3d  ed.)  1289 

and  issuance  of  final  certificate  will  conflict  with  any  contemplated 
reclamation  operations. 

Restoration  of  Entered  Lands. — 38.  In  such  cases  covered  by  the 
preceding  paragraph  as  embrace  lands  in  a  project  where  the  irriga- 
tion works  will  not  be  ready  to  furnish  water  for  the  irrigation  of 
such  land  within  a  reasonable  time,  the  land  in  question  will  be  re- 
lieved from  the  withdrawal  under  said  act  provided  the  entryman 
subscribes  to  the  Water  Users'  Association1  for  the  land  covered  by 
his  entry  in  such  manner  as  to  make  the  same  subject  to  a  lien  for 
the  charges  fixed  under  said  act. 

Action  on  Proofs. — 39.  Notice  of  acceptance  to  issue  on  proof 
of  residence,  cultivation,  improvement,  and  reclamation. 

Homesteaders  who  have  resided  on,  cultivated,  and  improved 
their  lands  for  the  time  required  by  the  homestead  laws  and  have 
reclaimed  at  least  one-half  of  the  irrigable  area  of  their  farm  units 
as  required  by  the  Reclamation  Act,  and  have  submitted  proof 
which  has  been  found  satisfactory  thereunder  by  this  office,  will 
be  excused  from  further  residence  on  their  lands  and  a  notice  will 
be  issued  to  them  reciting  that  the  conditions  of  residence,  culti- 
vation, improvement,  and  reclamation  have  been  complied  with, 
and  that  final  certificate  and  patent  will  issue  upon  payment  of 
the  charges  imposed  by  the  public  notice  issued  in  pursuance  of 
section  4  of  the  Reclamation  Act.  In  such  cases,  upon  payment 
of  the  charges  by  the  entryman,  or  in  his  behalf,  final  certificate 
and  patent  will  issue  in  due  course. 

40.  Homesteads  where  residence  and  improvement  have  been 
completed,  but  reclamation  not  effected. 

Homesteaders  who  have  resided  on,  cultivated,  and  improved 
their  lands  for  the  time  required  by  the  homestead  laws,  and  have 
submitted  proof  which  has  been  found  satisfactory  thereunder  by 
this  office,  but  who  are  unable  to  furnish  proof  of  reclamation 
because  water  has  not  been  furnished  to  the  lands  or  farm  units 
not  established,  will  be  excused  from  further  residence  on  their 
lands  and  will  be  given  a  notice  reciting  that  further  residence 
is  not  required,  but  that  final  certificate  and  patent  will  not  issue 
until  proof  of  reclamation  of  one-half  of  the  irrigable  area  of  the 
entry  as  finally  adjusted  and  payment  of  all  charges  imposed  by 
the  public  notice  issued  in  pursuance  of  section  4  of  the  Reclama- 
tion Act. 
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41.  Notice  under  paragraph  39. 

Notice  will  be  given  homesteaders  by  this  office,  through  registers 
and  receivers,  under  section  39  of  this  circular;  that  is,  in  cases 
where  farm  units  have  been  established  and  the  required  residence, 
cultivation,  improvement,  and  reclamation  have  been  established 
by  proof  submitted,  in  the  following  form: 

4-33  la. 

You  are  hereby  advised  that  the  five-year  proof  of  residence,  cultivation, 
improvement,  and  reclamation  of  one-half  of  the  irrigable  area,  submitted 

by  you  on  homestead  entry   No made    ,  subject   to   the   act  of 

June    17,    1902    (32    Stat.,    388),    for    the    section    ,    township 

,    range    ,    meridian    has    been    examined    by    this    office 

and  found  to  be  sufficient  as  to  residence,  improvement,  cultivation,  and 
reclamation  as  required  by  the  homestead  and  reclamation  laws.  Further 
residence  on  the  land  is  not  required  in  order  to  obtain  patent,  and  final 
certificate  and  patent  will  issue  upon  said  entry  upon  payment  to  the  receiver 
of  the  local  land  office  of  the  entire  construction  charge  as  fixed  by  the 
Secretary  of  the  Interior  and  the  installments  of  operation  and  maintenance 
charges  due  at  time  of  payment,  together  with  the  fees  and  commissions  due. 

42.  Form  of  notice  in  cases  falling  within  paragraph  40. 

Notice  will  be  given  by  this  office,  through  registers  and  receiv- 
ers, to  homesteaders  who  have  completed  the  five  years'  residence, 
cultivation,  and  improvement,  but  because  of  the  fact  that  water 
has  not  been  furnished  or  farm  units  established  are  unable  to 
furnish  proof  of  the  reclamation  of  their  lands  as  described  in 
paragraph  40  hereof,  in  the  following  form : 

4-331. 
You  are  advised  that  the  five-year  proof  submitted  by  you  on  homestead 

entry  No ,  made   subject  to  the  act  of  June  17,  1902   (32  Stat., 

388),  for  the    section    ,  township   ,  range   ,   

meridian,  has  been  examined  in  this  office  and  found  to  be  sufficient  as  to 
the  residence,  cultivation,  and  improvement  required  by  the  ordinary  pro- 
visions of  the  homestead  law.  Further  residence  on  the  land  is  not  required 
in  order  to  obtain  patent,  and  final  certificate  and  patent  will  issue  upon 
proof  that  at  least  one-half  of  the  irrigable  area  in  the  entry  as  finally 
adjusted  has  been  reclaimed,  and  that  the  entire  construction  charge  as 
fixed  by  the  Secretary  of  the  Interior  and  the  installments  of  operation  and 
maintenance  charges  due  at  the  time  reclamation  is  shown  and  payment  is 
made,  together  with  the  fees  and  commissions  due,  have  been  paid  to  the 
proper  receiving  officer  of  the  Government.  If  this  entry  does  not  conform 
to  a  farm  unit  as  established  by  the  Department,  notice  is  hereby  expressly 
given  that  the  entry  is  subject  to  be  conformed  and  its  area  thereby  reduced. 

Control  of  Sublaterals. — 43.  The  control  of  operation  of  all 
sublaterals  constructed  or  acquired  in  connection  with  projects 
under  the  Reclamation  Act  is  retained  by  the  Secretary  of  the  In- 
terior to  such  extent  as  may  be  necessary  or  reasonable  to  assure 
to  the  water  users  served  therefrom  the  full  use  of  the  water  to 
which  they  are  entitled.  (See  37  Land  Dec.  468.) 
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Water-rights  for  Lands  in  Private  Ownership. — i4.  Lands 
which  have  been  patented  or  which  were  entered  before  the  recla- 
mation withdrawal  may  obtain  the  benefit  of  the  Reclamation  Act, 
but  water-right  applications  may  not  be  made  for  more  than  160 
acres  by  any  one  landowner,  and  such  landowner  must  be  an  actual 
bona  fide  resident  on  such  land  or  occupant  thereof  residing  in 
the  neighborhood.  The  Secretary  of  the  Interior  has  fixed  the 
limit  of  residence  in  the  neighborhood  at  a  maximum  of  fifty  miles. 
This  limit  of  distance  may.  be  varied,  depending  on  local  condi- 
tions. A  landowner  may,  however,  be  the  purchaser  of  the  use 
of  water  for  more  than  one  tract  in  the  prescribed  neighborhood 
at  one  time,  provided  that  the  aggregate  area  of  all  the  tracts  in- 
volved does  not  exceed  the  maximum  limit  established  by  the  Sec- 
retary of  the  Interior  nor  the  limit  of  160  acres  fixed  by  the 
Reclamation  Act ;  and  a  landowner  who  has  made  application  for 
the  use  of  water  in  connection  with  160  acres  of  irrigable  land 
and  sold  the  same  together  with  the  water-right,  can  make  other 
and  successive  applications  for  other  irrigable  lands  owned  or  ac- 
quired by  him. 

Vested  Water-rights. — 45.  The  provision  of  section  5  of  the 
Reclamation  Act  limiting  the  area  for  which  the  use  of  water  may 
be  sold  does  not  prevent  the  recognition  of  a  vested  right  for  a 
larger  area  and  protection  of  the  same  by  allowing  the  continued 
flowing  of  the  water  covered  by  the  right  through  the  works  con- 
structed by  the  government  under  appropriate  regulations  and 
charges. 

Corporation  Lands. — 46.  Under  dates  of  February  2,  1909  (37 
Land  Dec.  428),  and  March  3,  1909.  the  department  held,  in  letters 
to  the  Director  of  the  Reclamation  Service,  under  section  5,  act 
of  June  17,  1902,  with  reference  to  the  qualifications  of  a  corpo- 
ration to  acquire  a  water  right  in  pursuance  of  the  act,  that  a  cor- 
poration, otherwise  competent,  is  entitled  to  take  water  under  the 
statute,  provided  its  home  office  is  on  or  in  the  neighborhood  of 
the  land  for  which  it  seeks  water  service. 

47.  Further,  that  the  corporation  must  show  its  stockholders 
and  that  as  individuals  they  have  not  in  the  aggregate  taken  water- 
rights  that,  with  that  claimed  by  the  corporation,  will  amount  to 
more  than  160  acres  or  the  maximum  limit  of  area  established  by  the 
Secretary  of  the  Interior.  Registers  and  receivers  are  accordingly 
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instructed  to  be  guided  by  the  rulings  of  the  department,  as  set 
forth  above,  in  their  action  on  water-right  applications  by  corpora- 
tions when  presented. 

Reclamation  of  Lands  in  Private  Ownership. — 48.  The  purpose 
of  the  Reclamation  Act  is  to  secure  the  reclamation  of  arid  or  semi- 
arid  lands  and  to  render  them  productive,  and  section  8  declares 
that  the  right  to  the  use  of  water  acquired  under  this  act  shall  be 
appurtenant  to  the  land  irrigated  and  that  "beneficial  use  shall 
be  the  basis,  the  measure,  and  the  limit  of  the  right."  There  can 
be  no  beneficial  use  of  water  for  irrigation  until  it  is  actually  ap- 
plied to  reclamation  of  the  land.  The  final  and  only  conclusive 
test  of  reclamation  is  production.  This  does  not  necessarily  mean 
the  maturing  of  a  crop,  but  does  mean  the  securing  of  actual 
growth  of  a  crop.  The  requirement  as  to  reclamation  imposed 
upon  lands  under  homestead  entries  shall  therefore  be  imposed 
likewise  upon  lands  in  private  ownership  and  land  entered  prior 
to  the  withdrawal — namely,  that  the  landowner  shall  reclaim  at 
least  one-half  of  the  total  irrigable  area  of  his  land  for  agricul- 
tural purposes,  and  no  right  to  the  use  of  water  will  permanently 
attach  until  such  reclamation  has  been  shown.  (See  37  Land  Dec. 
468.) 

Cancellation  of  Water-right. — 49.  The  provisions  of  section  5 
of  the  Reclamation  Act  relative  to  cancellation  of  entries  with  for- 
feiture of  rights  for  failure  to  make  any  two  payments  when  due 
evidently  states  the  rule  to  govern  all  who  receive  water  under  any 
project,  and  accordingly  a  failure  on  the  part  of  any  water-right 
applicant  to  make  any  two  payments  when  due  shall  render  his 
water-right  application  subject  to  cancellation  with  the  forfeiture 
of  all  rights  under  the  Reclamation  Act  as  well  as  of  any  moneys 
already  paid  to  or  for  the  use  of  the  United  States  upon  any  water- 
right  sought  to  be  acquired  under  said  act.  (37  Land  Dec.  468.) 

Water-right  Application.2 — 50.  The  Department  has  adopted 
five  forms  of  applications  for  water- rights,  viz.,  Form  A  (4-021) 
for  homesteaders  who  have  made  entries  of  lands  withdrawn  un- 
der the  second  form  of  withdrawal;  Form  A-l  (4-021a)  for 
homesteaders  who  are  assignees  of  credits  paid  by  prior  entrymen 
of  the  same  lands;  Form  B  (4-020)  for  private  owners  of  lands 

«  See,  also,  37  Land  Dec.  521,  581. 
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embraced  within  said  project;  Form  B-l  (4-020a)  for  private 
owners  of  such  lands  who  are  assignees  of  credits  paid  by  prior 
owners  of  the  same  lands;  and  Form  C  (4-019)  for  Indian  al- 
lottees. Copies  of  these  forms  will  be  furnished  registers  and  re- 
ceivers, and  they  will  be  used  in  all  applications  for  water-rights 
in  any  of  the  reclamation  projects. 

51.  Upon  notice  authorized  by  the  Secretary  of  the  Interior  that 
the  government  is  ready  to  receive  applications  for  water-right 
for  described  lands  under  a  particular  project,  all  persons  who 
have  made  entries  of  lands  under  the  provisions  of  the  act  of  June 
17,  1902   (32  Stat.  388),  will  be  required  to  file  application  for 
water-rights  on  Form  A  or  Form  A-l  for  the  number  of  acres 
of  irrigable  land  in  the  farm  unit  entered,  as  shown  by  the  plats 
of  farm  units  approved  by  the  Secretary  of  the  Interior. 

52.  Upon  the  issuance  of  such  notice  private  landowners  and 
entrymen  whose  entries  were  made  prior  to  withdrawal  shall,  in 
like  manner,  apply  for  water-rights  for  tracts  not  containing  more 
than  160  acres  of  irrigable  land,  according  to  the  approved  plats, 
unless  a  smaller  limit  has  been  fixed  as  to  lands  in  private  own- 
ership by  the  Secretary  of  the  Interior.     Form  B,  Form  B-l,  and 
Form  C  are  intended  for  use  by  such  applicants. 

53.  Each  application  on  Form  B,  Form  B-l,  or  Form  C  must 
contain  a  statement  as  to  the  distance  of  the  applicant's  residence 
from  the  land  for  which  a  water-right  is  desired. 

If  a  greater  distance  than  that  fixed  for  the  project  is  shown  in 
any  application,  the  case  should  be  reported  to  the  Commissioner 
of  the  General  Land  Office  for  special  consideration  upon  the  facts 
shown.  If  the  applicant  is  an  actual  bona  fide  resident  on  the 
land  for  which  water-right  application  is  made,  the  clause  in  paren- 
theses of  Form  B,  Form  B-l,  or  Form  C,  regarding  residence  else- 
where, must  be  stricken  out. 

54.  The  applicant  on  Form  B,  Form  B-l,  or  Form  C    must 
state  accurately  the  nature  of  his  interest  in  the  land.     If  this  in- 
terest is  such  that  it  cannot  ripen  into  a  fee-simple  title  at  or  before 
the  time  when  the  last  annual  installment  for  water-right  is  due, 
the  register  and  receiver  must  reject  the  application. 

55.  In  order  to  avoid  discrepancies  in  areas  and  resulting  pay- 
ments and  the  acceptance  of  applications  for  tracts  not  designated 
as  lands  for  which  water  can  be  furnished,  the  following  instruc- 
tions are  issued: 
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(a)  "When  practicable,  all  applications  for  water-rights,  both  by 
homesteaders  who  have  made  entries  of  lands  withdrawn  and  by 
private  owners  of  lands  embraced  within  a  reclamation  project, 
should  be  submitted  by  the  applicants  to  the  project  engineer, 
United  States  Reclamation  Service,  for  his  examination  and  ap- 
proval, before  the  applications  are  filed  in  the  local  land  offices. 
In  such  cases  the  project  engineers  will  indorse  their  approval 
upon  the  application  forms  if  found  correct,  or  point  out  defects 
and  suggest  corrections  if  any  are  required. 

(b)  Where,  because  of  lack  of  time,  distance,  or  necessity  of  sub- 
mitting   the    water-right  applications  with  applications  to  make 
original  homestead  entries,  etc.,  it  is  not  practicable  to  have  the 
water-right  applications  examined  and  approved  by  the  project 
engineer  prior  to  the  filing  in  the  local  land  office,  the  water-right 
applications  must  be  executed  and  filed  in  the  local  land  office  in 
duplicate.     Registers  and  receivers  will  suspend  action  in  such 
cases  and  daily  forward  to  the  proper  project  engineer  one  copy 
of  each  of  such  water-right  applications  for  examination  and  re- 
turn by  the  engineer  within  fifteen  days,  approved  by  him,  or 
with  defects  indicated  and  corrections  suggested  if  not  in  form  for 
approval.     In  the  latter  case  the  applicant  should  be  promptly 
advised  and  allowed  thirty  days  to  make  the  necessary  amend- 
ments, in  default  of  which  the  application  will  be  rejected. 

(c)  The  Reclamation  Service  will  advise  its  project  engineers 
that  their  approval  will  be  regarded  as  certifying  to  the  correct- 
ness of  the  following  matters :    (a)  That  the  land  described  is  sub- 
ject to  water-right  application  under  the  project;    (b)  that  the 
irrigable  acreage  shown  is  correct  in  accordance  with  the  public 
notices,  the  official  plats,  and  instructions  approved  by  the  Secre- 
tary of  the  Interior;    (c)  that  the  number  of  acre-feet  per  annum 
to  be  furnished  is  correctly  stated;   (d)  that  the  amount  of  the 
building  charge  is  correctly  stated;    (e)  that  the  number  of  an- 
nual installments  is  correctly  stated. 

(d)  These  regulations  are  designed  to  aid  the  applicants  in  pre- 
senting water-right  applications  which  will  be  correct  in  form  and 
which  contain  matters  essential  to  the  approval  of  their  applica- 
tions; also,  to  aid  the  registers  and  receivers  of  local  land  offices 
in  the  consideration  of  such  application ;  and  registers  and  receivers 
are,  therefore,  enjoined  to  use  both  care  and  diligence  in  enforcing 
the  above  requirements. 


Ch.  61.     DEPARTMENT  REGULATIONS.        (3d  ed.)  1295 

(e)  If  the  Secretary  of  the  Interior  has  made  a  contract  with  a 
water  users'  association  organized  under  the  project,  due  notice 
thereof  will  be  given  to  the  registers  and  receivers,  and  applica- 
tions for  water  rights  should  not  be  accepted  in  such  cases  unless 
the  certificate  at  the  end  thereof  has  been  duly  executed  by  the 
said  association. 

56.  The  following  rules  are  laid  down  with  reference  to  water- 
right  applications  for  land  in  private  ownership,  including  entries 
not  subject  to  the  Reclamation  Act. 

I.  Where  water-right  application  is  presented  covering  only  part 
of  the  irrigable  area  of  a  subdivision  in  private  ownership  the  reg- 
ister and  receiver  will  accept  it  provided  it  bears  the  usual  cer- 
tificates of  the  project  engineer  and  the  local  water  users'  asso- 
ciation (where  such  association  has  been  formed). 

II.  In  case  of  sale  by  a  private  owner  of  part  of  the  irrigable 
land  covered  by  a  subsisting  water-right  application,  the  vendor, 
in  order  to  have  his  water-right  charges  adjusted  to  the  reduced 
acreage  retained  by  him,  will  be  required  to  present  the  following 
evidence : 

(a)  Certificate  of  the  proper  officer  having  charge  of  the  county 
records,  showing  record  of  a  subscription  for  stock  in  the  local 
water  users'  association  covering  the  land  in  question  and  that  the 
land  has  been  duly  conveyed  by  the  subscriber  at  a  time  subsequent 
to  the  recording  of  the  stock  subscription. 

(b)  The  certificate  of  the  local  water  users'  association,  if  one 
has  been  organized  on  the  project,  under  corporate  seal,  to  the 
effect  that  proof  has  been  presented  to  the  association  of  the  trans- 
fer of  the  land  to  the  person  named  and  that  appropriate  transfer 
has  been  made  on  its  books  of  the  shares  of  stock  appurtenant  to 
said  land. 

(c)  The  vendor  should  also  so  arrange  that  his  vendee  shall 
promptly  make  a  water-right  application  for  the  irrigable  land 
within  the  tract  conveyed  to  him,  and  upon  presentation  and  ac- 
ceptance of  such  application  appropriate  notation  of  such  transfer, 
with  a  reference  to  the  new  water-right  application,  will  be  made 
on  the  original  or  prior  water-right  application. 

III.  In  case  of  relinquishment  by  an  entryman,  whose  entry  is 
not  subject  to  the  Reclamation  Act,  of  a  part  of  the  land  included 
in  his  entry,  appropriate  notation  will  be  made  on  his  water-right 
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application,  showing  such  relinquishment,  and  his  charges  will  be 
reduced  accordingly.  \ 

IV.  Where  an  entryman  relinquishes  a  part  of  his  entry  under 
conditions  described  in  paragraph  III  hereof,  and  the  next  person 
•who  enters  the  land  so  relinquished  claims  credit  for  installments 
paid  by  the  first  entryman,  he  must  at  the  time  of  such  entry  file 
with  his  application  to  enter  evidence  showing  that  he  is  entitled 
to  such  credit;  also  a  water-right  application  covering  the  land  en- 
tered. 

57.  In  order  that  there  may  be  no  unnecessary  delay  in  the  ob- 
taining of  water  by  entrymen  and  landowners  in  reclamation  pro- 
jects, after  they  have  filed  water-right  applications  and  made  the 
required  preliminary  payment,  attention  is  directed  to  the  instruc- 
tions issued  with  each  public  notice  respecting  such  lands,  to  tho 
effect  that  the  register  and  receiver  are  to  issue  in  triplicate  cer- 
tificates of  water-right  applications  accepted,  furnishing  one  copy 
to  the  applicant  and  mailing  one  copy  to  the  engineer  in  charge 
of  the  reclamation  project,  and  that  at  the  end  of  each  month 
they  are  to  prepare  a  schedule,  Form  4-115b,  of  certificates  issued 
upon  water-right  applications  accepted  during  the  month,  and  an 
abstract,  Form  4-105b,  of  collections  of  charges  made  during  the 
month,  forwarding  the  original  in  triplicate  to  this  office  and  fur- 
nishing the  Director  of  the  Reclamation  Service  and  the  project 
engineer  with  copies  of  each  monthly  schedule  of  certificates  and 
abstract  of   collections   made.     Receipts   made   from  the   sale  of 
townsite  lots  should  be  reported  separately  on  Form  4r-105  for 
payment  into  the  reclamation  fund  as  original  receipts  on  account 
thereof. 

58.  The  copies  of  certificates  of  water-right  applications  accepted 
must  be  forwarded,  on  the  day  issued,  to  the  engineer  in  charge  of 
the  reclamation  project  wherein  the  lands  are  situated,  and  the 
monthly  abstract  of  collections  must  be  prepared  and  copy  for- 
warded to  him  immediately  after  the  close  of  the  month  during 
which  the  collections  were  made. 

59.  As  above  indicated,  prompt  action  is  essential  in  these  mat- 
ters in  order  that  the  applicants  who  are  entitled  to  water  may  re- 
ceive same  at  the  earliest  possible  moment;  and  any  dereliction  in 
furnishing  the  copies  of  certificates  and  abstracts  above  indicated 
will  be  considered  a  failure  of  satisfactory  performance  of  duty. 
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Water-right  Charges.3 — 60.  The  Secretary  of  the  Interior  will 
at  the  proper  time,  as  provided  in  section  4  of  the  Reclamation 
Act,  fix  and  announce  the  area  of  lands  which  may  be  embraced 
in  any  entry  thereafter  made  or  which  may  be  retained  in  any 
entry  theretofore  made  under  the  Reclamation  Act ;  the  amount  of 
water  to  be  furnished  per  annum  per  acre  of  irrigable  land  and 
the  charges  which  shall  be  made  per  acre  for  the  lands  embraced 
in  such  entries  and  lands  in  private  ownership,  for  the  estimated 
cost  of  building  the  works  and  for  operation  and  maintenance,  and 
prescribe  the  number  and  amount  and  the  dates  of  payment  of  the 
annual  installments  thereof. 

61.  The  charges  assessed  against  lands  entered  under  this  act 
attach  to  the  lands  themselves  while  so  embraced  in  entries,  and  as 
annual  installments  thereof  accrue  they  become  fixed  charges  on 
the  land  in  the  nature  of  a  lien.     If  any  entry  is  canceled  by  rea- 
son of  relinquishment,  all  annual  installments  due  and  unpaid  on 
the  relinquished  entry  at  the  date  of  its  cancellation  must  be  paid 
at  the  time  of  filing  application  to  enter  by  any  person  who  there- 
after enters  the  land. 

62.  A  person  who  has  entered  lands  under  the  Reclamation  Act, 
and  against  whose  entry  there  is  no  pending  charge  of  noncompli- 
ance  with  the  law  or  regulations,  or  whose  entry  is  not  subject  to 
cancellation  under  this  act,  may  relinquish  his  entry  and  assign 
to  a  prospective  entryman  any  credit  he  may  have  for  payments 
already  made  under  this  act  on  account  of  said  entry,  and  the 
party  taking  such  assignment  may,  upon  making  proper  entry  of 
the  land  and  proving  the  good  faith  of  the  prior  entryman  to  the 
satisfaction  of  the  Commissioner  of  the  General  Land  Office,  re- 
ceive full  credit  for  all  payments  thus  assigned  to  him,  but  must 
otherwise  comply  in  every  respect  with  the  homestead  law  and  the 
Reclamation  Act. 

63.  All  charges  due  for  operation  and  maintenance  of  the  irri- 
gation system  for  all  the  irrigable  land  included  in  any  water- 
right  application  must  be  paid  on  or  before  April  1  of  each  year, 
except  where  a  different  date  is  specified  in  the  orders  relating  to 
the  particular  project,  and  in  default  of  such  payment  no  water 
will  be  furnished  for  the  irrigation  of  such  lands. 

Regulations  as  to  the  Collection  of  Reclamation  Water-right 
Charges  by  Receivers  of  Public  Moneys. — 64.  In  accordance  with 

3  See,    also,  39    Land  Dec.  2;   39  Land  Dec.  351. 
Water  Rights— 82 
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the  provisions  of  section  5  of  the  Reclamation  Act,  all  payments  of 
the  annual  installments  of  reclamation  water-right  charges,  includ- 
ing the  portions  for  building  charges  and  operation  and  mainte- 
nance charges  on  reclamation  water-right  applications,  shall  be 
made  to  the  receivers  of  public  moneys  of  the  respective  local  land 
districts,  but,  for  the  convenience  of  the  water-right  applicants, 
tlie  charges  provided  may  be  tendered  to  and  received  by  the  des- 
ignated special  fiscal  agents  for  the  several  irrigation  projects  for 
transmission  by  them  to  the  proper  receivers  of  public  moneys. 
The  acceptance  of  these  water-right  charges  by  the  fiscal  agents 
of  the  Reclamation  Service  cannot  be  held  to  be  a  payment  to  the 
United  States  in  accordance  with  the  requirements  of  section  5  of 
the  Reclamation  Act  until  the  moneys  are  actually  in  the  hands 
of  the  proper  receivers  of  public  moneys.  The  permission  granted 
above  is  only  for  the  convenience  of  water-right  applicants,  but 
care  will  be  taken  to  properly  safeguard  the  handling  of  such 
funds  until  their  receipt  by  the  respective  receivers  of  public 
moneys. 

65.  Receivers  should  not  accept  a  payment  for  either  a  part  of 
that  portion  of  the  annual  installment  due  representing  building 
charges,  or  payment  of  a  part  of  that  portion  representing  opera- 
tion and  maintenance  charges.     Receivers  should  accept  only  ten- 
ders which  are  for  the  full  amount  of  either  portion  of  the  annual 
installment;  but  nothing  herein  contained  shall  operate  to  prevent 
the  payment  at  one  time  of  all  installments  due.     Payment  of  a 
part  of  the  amount  due  on  either  class  of  charges  should  be  re- 
fused. 

66.  When  full  payment  is  tendered  direct  to  the  receiver  of  pub- 
lic moneys,  and  upon  examination  is  found  to  be  correct,  the  re- 
ceiver will  issue  the  usual  receipt. 

67.  "Where  payment  is  tendered  through  special  fiscal  agents  of 
the  Reclamation  Service,  and,  upon  examination,  the  amounts  so 
transmitted  by  the  special  fiscal  agent  are  found  to  be  correct,  the 
receiver  will  then  issue  the  usual  receipt  and  transmit  the  same 
to  the  water-right  applicant  at  his  record  post-office  address.     The 
receiver  will  receipt  to  such  special  fiscal  agent  upon  one  copy 
(and  retain  the  other  copy)  of  the  "Abstract  of  receipts  of  recla- 
mation water-right  charges  (R.  S.,  Form  7-406)"  received  from 
the  special  fiscal  agent  at  the  end  of  each  month.     See  section  8 
of  instructions  of  May  27,  1908,  to  special  fiscal  agents,  by  the 
United  States  Reclamation  Service. 
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68.  Attention  is  invited  to  paragraph  4  of  "Circular  of  instruc- 
tions to  special  fiscal  agents  by  the  United  States  Keclamation 
Service,"  dated  May  27,  1908,  and  in  accordance  therewith  re- 
ceivers of  public  moneys  will  require  payment  direct  to  themselves 
in  all  matters  involving  tenders  for  fees  on  homestead  entries ;  ten- 
ders for  first  installments  on  water-right  applications,  including 
both  the  portion  for  building  and  the  portion  for  operation,  and 
maintenance  charges  where  the  public  notices  require  the  first  in- 
stallment to  be  paid  at  the  time  of  filing  homestead  entries,  and 
tenders  upon  water-right  applications  where  a  notice  of  contest 
against  the  entry  upon  which  the  water-right  application  rests,  has 
been  reported  by  the  register  of  the  land  office.     In  all  such  cases 
payments  must  be  made  direct  to  the  receiver  of  public  moneys. 

69.  All  moneys  collected  in  connection  with  water-right  appli- 
cations,  both   those   received   direct   from   water-right   applicants 
and  through  special  fiscal  agents,  must  be  deposited  in  receivers' 
designated  depositories  to  the  credit  of  the  Treasurer  of  the  United 
States  "on  account  of  reclamation  fund,  water-right  charges." 

Desert  Land  Entries  Within  a  Reclamation  Project. — 70.  By 
section  5  of  the  act  of  June  27,  1906  (34  Stat.  519),  it  is  pro- 
vided that  any  desert  land  entryman  who  has  been  or  may  be 
directly  or  indirectly  hindered  or  prevented  from  making  improve- 
ments on  or  from  reclaiming  the  lands  embraced  in  his  entry,  by 
reason  of  the  fact  that  such  lands  have  been  embraced  within  the 
exterior  limits  of  any  withdrawal  under  the  Reclamation  Act  of 
June  17,  1902,  will  be  excused  during  the  continuance  x)f  such 
hindrance  from  complying  with  the  provisions  of  the  desert  land 
laws. 

71.  This  act  applies  only  to  persons  who  have  been,  directly  or 
indirectly,  delayed  or  prevented,  by  the  creation  of  any  reclama- 
tion project  or  by  any  withdrawal  of  public  lands  under  the  Recla- 
mation Act,  from  improving  or  reclaiming  the  lands  covered  by 
their  entries. 

72.  No  entryman  will  be  excused  under  this  act  from  a  compli- 
ance with  all  of  the  requirements  of  the  desert  land  law  until  he 
has  filed  in  the  local  land  office  for  the  district  in  which  his  lands 
are  situated  an  affidavit  showing  in  detail  all  of  the  facts  upon 
which  he  claims  the  right  to  be  excused.     This  affidavit  must  show 
when  the  hindrance  began,  the  nature,  character,  and  extent  of 
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the  same,  and  it  must  be  corroborated  by  two  disinterested  persons, 
who  can  testify  from  their  own  personal  knowledge. 

73.  The  register  and  receiver  will  at  once  forward  the  applica- 
tion to  the  engineer  in  charge  of  the  reclamation  project  under 
which  the  lands  involved  are  located  and  request  a  report  and  rec- 
ommendation thereon.     Upon  the  receipt  of  this  report  the  register 
and  receiver  will  forward  it,  together  with  the  applicant's  affidavit 
and  their  recommendation,  to  the  General  Land  Office,  where  it 
will  receive  appropriate  consideration  and  be  allowed  or  denied,  as 
the  circumstances  may  justify. 

74.  Inasmuch  as  entrymen  are  allowed  one  year  after  entry  in 
which  to  submit  the  first  annual  proof  of  expenditures  for  the 
purpose  of  improving  and  reclaiming  the  land  entered  by  them, 
the  privileges  of  this  act  are  not  necessary  in  connection  with  an- 
nual proofs  until  the  expiration  of  the  years  in  which  such  proofs 
are  due.     Therefore,  if  at  the  time  that  annual  proof  is  due  it  can- 
not be  made,  on  account  of  hindrance  or  delay  occasioned  by  a 
withdrawal  of  the  land  for  the  purpose  indicated  in  the  act,  the 
applicant  will  file  his  affidavit  explaining  the  delay.     As  a  rule, 
however,  annual  proofs  may  be  made,  notwithstanding  the  with- 
drawal of  the  land,  because  expenditures  for  various  kinds  of  im- 
provements are  allowed  as  satisfactory  annual  proofs.     Therefore 
an  extension  of  time  for  making  annual  proof  will  not  be  granted 
unless  it  is  made  clearly  to  appear  that  the  entryman  has  been 
delayed   or   prevented   by   the   withdrawal   from   making  the   re- 
quired improvements;  and,  unless  he  has  been  so  hindered  or  pre- 
vented from  making  the  required  improvements,   no  application 
for  extension  of  time  for  making  final  proof  will  be  granted  until 
after  all  the  yearly  proofs  have  been  made. 

75.  An  entryman  will  not  need  to  invoke  the  privileges  of  this 
act  in  connection  with  final  proof  until  such  final  proof  is  due.  and 
if  at  that  time  he  is  unable  to  make  the  final  proof  of  reclamation 
and  cultivation,   as  required  by  law,   and  such  inability  is  due, 
directly  or  indirectly,  to  the  withdrawal  of  the  land  on  account 
of  a  reclamation  project,  the  affidavit  explaining  the  hindrance  and 
delay  should  be  filed  in  order  that  the  entryman  may  be  excused 
for  such  failure. 

76.  When  the  time  for  submitting  final  proof  has  arrived,  and 
the  entryman  is  unable,  by  reason  of  the  withdrawal  of  the  land,  to 
make  such  proof,  upon  proper  showing,  as  indicated  herein,  he 
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will  be  excused,  and  the  time  during  which  it  is  shown  that  he  has 
been  hindered  or  delayed  on  account  of  the  withdrawal  of  the  land 
will  not  be  computed  in  determining  the  time  within  which  final 
proof  must  be  made. 

77.  If  after  investigation  the  irrigation  project  has  been  or  may 
be  abandoned  by  the  government,  the  time  for  compliance  with  the 
law  by  the  entryman  will  begin  to  run  from  the  date  of  notice  of 
such  abandonment  of  the  project  and  of  the  restoration  to  the  pub- 
lic domain  of  the  lands  which  had  been  withdrawn  in  connection 
with  the  project.     If,  however,  the  reclamation  project  is  carried 
to  completion  by  the  government  and  a  water  supply  has  been  made 
available  for  the  land  embraced  in  such  desert  land  entry,  the 
entryman  must  comply  with  all  the  provisions  of  the  act.  of  June 
17,  1902,  and  must  relinquish  all  the  land  embraced  in  his  entry 
in  excess  of  160  acres;  and  upon  making  final  proof  and  comply- 
ing with  the  terms  of  payment  prescribed  in  said  act  of  June  17, 
1902,  he  shall  be  entitled  to  patent. 

78.  Special  attention  is  called  to  the  fact  that  nothing  contained 
in  the  act  of  June  27,  1906,  shall  be  construed  to  mean  that  a 
desert  land  entryman  who  owns  a  water-right  and  reclaims  the  land 
embraced  in  his  entry  must  accept  the  conditions  of  the  Reclama- 
tion Act  of  June  17,  1902,  but  he  may,  proceed  independently  of 
the  government's  plan  of  irrigation  and  acquire  title  to  the  land 
embraced  in  his  desert  land  entry  by  means  of  his  own  system  of 
irrigation. 

79.  Desert  land  entrymen  within  exterior  boundaries  of  a  recla- 
mation project  who  expect  to  secure  water  from  the  government 
must  relinquish  all  of  the  lands  embraced  in  their  entries  in  ex- 
cess of  160  acres  whenever  they  are  required  to  do  so  through  the 
local  land  office,  and  must  reclaim  one-half  of  the  irrigable  area 
covered  by  their  water-right  in  the  same  manner  as  private  own- 
ers of  land  irrigated  under  a  reclamation  project.4 

4  See,    also,  circulars  of  September    13,  1910,  and  December  17,  1910,  re- 
garding leave  of  absence. 
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CHAPTER  62. 

WATER  USERS  ASSOCIATIONS  UNDER  THE  RECLAMA- 

TION  SERVICE. 

§  1409.  Sources  of  information. 

§  1410.  Nature  of  Water  Users  Associations. 

§  1411.  Articles  of  incorporation  and  by-laws. 

§  1412.  Stock  subscriptions  and  certificates. 

§   1413.  Assessments. 

§  1414.  Private  holdings — Excess  lands. 

§  1415.  Contract  with  Secretary  of  the  Interior. 

§  1416.  Completion  of  organization. 

§  1417.  Water-rights  applications. 

§  1418.  Miscellaneous. 

§§  1419-1427.     (Blank  numbers.) 

(3d  ed.) 

§  1409.  The  following  information  is  mostly  taken,  with  but 
few  changes,  from  circulars  issued  by  the  Department  of  the  In- 
terior and  the  Reclamation  Service;  following  which,  in  a  sepa- 
rate chapter,  is  an  article  by  Mr.  Morris  Bien,  Supervising  Engi- 
neer and  at  times  Acting  Director  of  the  Reclamation  Service. 

(3d  ed.) 

§  1410.  Nature  of  Water  Users  Associations. — Under  sections 
5  and  10  of  the  Reclamation  Act,  the  Secretary  of  the  Interior  is 
authorized  to  make  necessary  rules  and  regulations  for  supplying 
water  to  lands  in  private  ownership,  and  pursuant  thereto  the 
Reclamation  Service  requires  that  as  soon  as  the  engineering  exam- 
inations and  surveys  have  proceeded  to  the  point  where  the  feasi- 
bility of  the  government  project  from  a  physical  standpoint  is  as- 
sured, an  organization  shall  be  effected  by  private  landowners  in 
the  vicinity,  which  organizations  are  called  "water  users  associa- 
tions," and  must  be  organized  under  the  forms  and  method  pre- 
scribed by  the  Reclamation  Service. 

The  water  users  associations  organized  under  the  general  power 
of  the  Secretary  of  the  Interior  to  prescribe  rules  and  regulations 
are  not  the  specific  organization  mentioned  in  section  6  of  the 
Reclamation  Act.  That  section  provides  that  when  the  major  por- 
tion of  the  irrigated  land  has  fully  paid  up  its  share  of  the  cost 
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of  the  works  (it  being  the  intention  of  the  act  that  ultimately  the 
cost  of  the  irrigation  projects  shall  be  repaid  to  the  United  States 
by  the  water  users),  then  the  control  of  the  works  shall  pass  from 
the  United  States  to  the  water  users  themselves  "under  such  form 
of  organization  ....  as  may  be  acceptable  to  the  Secretary  of 
the  Interior."  As  yet,  no  project  is  so  far  advanced  that  the  time 
for  such  final  organization  has  arrived,  and  the  "water  users  asso- 
ciations" now  being  organized  are  not  regarded  by  the  Secretary 
of  the  Interior  as  being  specifically  the  organization  mentioned  in 
section  6  of  the  act.  But  the  aim  has  been  to  make  the  present 
associations  readily  adaptable  to  the  duties  required  in  section  6, 
to  avoid,  as  far  as  possible,  fundamental  changes  when  the  time 
arrives  for  turning  over  the  irrigation  works  to  the  irrigators' 
final  organization. 

Charges  against  private 'land  may  be  imposed  without  waiting 
for  the  time  when  the  works  are  to  be  turned  over  to  consumers.1 

Proceedings  for  organization  of  water  users'  associations,  and 
their  internal  affairs  after  organization,  are  governed  by  State 
law.2 

The  procedure  follows  local  State  law.  Some  States  have  passed 
special  statutes  for  their  organization.3 

(3d  ed.) 

§  1411.    Articles  of  Incorporation  and  By-laws. — A  committee 

should  be  appointed  by  the  people  in  the  vicinity  of  any  project 
(preferably  at  a  mass-meeting)  to  take  the  preliminary  steps. 
Articles  of  incorporation  of  the  water  users  association  and  by- 
laws should  be  drawn  up,  forms  for  which  are  issued  by  the  Recla- 
mation Service.  The  official  form  must  be  strictly  followed  in  all 
provisions  relating  to  the  adjustment  of  water-rights,  regulation 
and  distribution  of  water,  appurtenance  of  water  to  the  land,  and 
liens  on  the  land  for  charges  of  construction  work. 

The  articles  of  incorporation  are  to  contain  the  provisions  cus- 
tomarily used  under  the  local  law  to  constitute  a  corporation.  The 
by-laws  proposed  for  the  organization  are  divided  into  two  parts; 
article  I  contains  the  essential  provisions  required, by  the  condi- 
tions of  the  Reclamation  Act,  which  are  to  be  subject  to  modifica- 

1  United  States  v.  Cantrall   (Or.),          »  See  supra,  sees.  134,  1395;  infra, 
176  Fed.  949.  sec.  1418. 

2  Umatilla   W.   II.    Assn.   v.    Irwin 
(Or.  1910),  108  Pac.  1016. 
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tion  or  amendment  only  with  the  approval  of  the  Secretary  of  the 
Interior.  The  other  articles  provide  for  the  government  of  the 
association  and  the  conduct  of  its  business  and  will  be  subject  to 
modification  as  may  be  necessary.  Additional  articles  will  be 
adopted  from  time  to  time  as  they  may  be  required.  Those  mat- 
ters in  the  articles  and  by-laws  which  relate  to  the  government 
of  the  association,  the  number  of  its  officers,  and  the  conduct  of 
its  business  may  be  modified  as  found  necessary  on  account  of  local 
conditions  or  the  local  laws  or  decisions  of  the  courts. 

Inasmuch  as  the  contract  which  the  association  will  make  with 
the  Secretary  of  the  Interior  before  the  construction  of  the  project 
begins  requires  that  no  change  shall  be  made  in  the  provisions  of 
its  articles  of  incorporation  and  by-laws  relating  to  water-rights, 
appurtenance,  liens,  etc.,  without  the  consent  of  the  Secretary  of 
the  Interior,  it  is  necessary  to-  incorporate  in  the  articles  and  by- 
laws a  similar  provision  concerning  change,  unless  the  local  laws 
do  not  permit. '  In  such  case,  these  features  must  be  left  to  be  fixed 
by  the  contract  between  the  water  users  association  and  the  Secre- 
tary of  the  Interior. 

When  the  articles  of  incorporation  and  by-laws  have  been  formu- 
lated to  the  satisfaction  of  the  committee,  a  copy  should  be  for- 
warded to  the  chief  engineer  of  the  Reclamation  Service  for  exam- 
ination, in  order  that  they  may  be  modified,  if  necessary,  so  that 
they  will  conform  to  the  requirements  of  the  Secretary  of  the  In- 
terior, and  that  the  committee  may  receive  the  benefit  of  the  ex- 
perience of  other  localities.  The  committee  will  be  immediately 
informed  of  any  changes  deemed  important. 

(3d  ed.) 

§  1412.  Stock  Subscriptions  and  Certificates. — After  the  arti- 
cles of  incorporation  have  been  filed  with  the  proper  State  officer, 
one  or  more  mass-meetings  should  be  called,  as  may  be  necessary, 
to  bring  together  all  the  people  interested.  At  these  meetings  the 
articles  and  by-laws  should  be  fully  discussed  and  subscriptions 
to  the  stock  obtained  from  those  present.  Before  construction 
work  can  be  undertaken  it  is  necessary  to  obtain  a  sufficient  num- 
ber of  subscriptions  for  lands  in  private  ownership  to  insure  finan- 
cial success.  The  subscriptions  should  provide  for  acknowledg- 
ment by  both  husband  and  wife,  even  in  States  where  there  is  no 
right  of  dower,  and  where  in  ordinary  conveyances  the  wife  is  not 
required  to  join,  in  order  that  her  signature  may  be  obtained  in 
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case  a  homestead  exemption  has  been  declared.  If  any  land  sub- 
scribed is  subject  to  a  homestead  exemption,  the  subscription  to 
stock  must  be  executed  in  such  manner  as  will  permit  the  lien 
therein  provided  to  attach  to  the  land.  The  subscription  should 
not  be  accepted  unless  it  includes  all  the  land  under  the  project 
owned  by  the  subscriber.  A  careful  soil  examination  of  the  land 
will  be  made,  and  all  shares  representing  nonirrigable  land  will 
be  eliminated.  Ample  provision  is  made  in  the  by-laws  for  re- 
funding any  assessments  collected  on  shares  which  are  afterward 
canceled. 

The  subscriptions  must  be  recorded,  in  order  to  bind  the  lands 
subscribed  for  in  the  hands  of  a  subsequent  transferee  of  the  land. 
In  most  of  the  States  legislation  has  been  enacted  to  facilitate  this 
recording  at  a  minimum  expense. 

The  association  will  issue  certificates  of  stock  when  the  Secretary 
of  the  Interior  has  finally  determined  the  extent  of  land  irrigable 
from  the  project.  These  certificates  of  stock  should  recite  the  mat- 
ters required  by  the  articles  of  incorporation  and  the  by-laws,  and 
should  also  contain  a  statement  of  the  procedure  adopted  to  enforce 
the  lien  against  the  land  for  which  the  subscription  was  made. 

When  it  has  been  decided  to  begin  construction  of  the  project, 
the  next  step  to  be  taken  by  the  water  users  association  is  to  close 
its  subscription  books.  It  will  be  necessary  for  the  association  to 
give  public  notice  that  after  a  certain  date  no  further  subscriptions 
will  be  accepted,  except  at  the  designation  of  the  Secretary  of  the 
Interior,  and  pursuant  to  the  conditions  in  the  articles  and  by- 
laws. 

(3d  ed.) 

§  1413.  Assessments. — It  is  the  duty  of  the  water  users  asso- 
ciation to  levy  calls  and  assessments  as  may  be  found  necessary  for 
meeting  the  current  expenses  of  the  association,  and  also  for  the 
collection  of  the  amounts  due  on  the  shares  of  stock  as  may  be  re- 
quired by  the  United  States  in  connection  with  water-right  appli- 
cations hereafter  mentioned.  In  order  that  the  association  may 
carry  on  its  business,  small  assessments  must  be  levied  during  the 
early  stages  of  its  organization,  usually  five  to  ten  cents  per  acre 
from  time  to  time  to  meet  current  expenses.  Only  those  who  pay 
assessments  are  entitled  to  vote  in  Oregon.4 

*  Umatilla     etc.     Assn.     v.     Irwin   (Or.),  108  Pac.  1016. 
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If  the  local  law  permits,  there  is  no  objection  to  a  by-law 
making  all  new  subscribers  subject  to  all  assessments  levied  prior 
to  their  subscription,  and  providing  also  for  the  levy  of  fines  upon 
delinquents  and  admission  fees  for  those  subscribing  after  the 
books  are  closed. 

The  by-laws  provide  that  assessments  are  a  lien  upon  the  lands 
and  shares  of  the  stockholders,  and  prescribe  the  method  of  enforc- 
ing the  same,  and  the  association  is  expected  to  take  action,  when 
necessary,  in  pursuance  of  the  requirements. 

(3d  ed.) 

§  1414.  Private  Holdings — Excess  Lands. — Subscribers  who 
own  lands  in  excess  of  the  area  for  which  water  will  be  furnished 
to  lands  in  private  ownership  should,  for  convenience  in  transfer- 
ring stock,  make  one  subscription  for  the  tract  which  they  propose 
to  hold  under  the  project  and  one  or  more  other  subscriptions  for 
their  other  holdings,  conforming  to  the  subdivisions  in  which  it 
is  proposed  to  sell  them.  Those  who  own  lands  under  the  project 
in  excess  of  one  hundred  and  sixty  acres  are  required  to  dispose 
of  the  excess  so  that  at  the  time  when  the  water  is  furnished  no 
one  person  holds  more  than  one  hundred  and  sixty  acres  of  irri- 
gable land.  They  may,  under  some  projects,  be  required  to  reduce 
their  holdings  to  such  less  area  as  may  be  fixed  by  the  Secretary  of 
the  Interior. 

In  order  to  insure  this  adjustment  it  will  be  necessary  for  such 
persons  to  execute  a  contract  with  the  water  users  association  pro- 
viding for  the  subdivision  of  their  lands.  In  general  terms,  this 
contract  is  a  transfer  of  the  land  in  trust  to  the  water  users  asso- 
ciation with  power  in  the  association  to  sell  the  same-  at  public  auc- 
tion in  case  it  has  not  been  sold  to  parties  qualified  to  apply  for  a 
water-right  under  the  provisions  of  the  Reclamation  Act,  when 
water  is  ready  for  delivery  by  the  United  States.  A  copy  of  the 
form  of  contract  used  for  this  purpose  can  be  obtained  from  the 
Reclamation  Service. 

It  is  not  intended  that  there  shall  be  any  restriction  on  transfers 
by  the  owners  of  these  lands  through  the  water  users  association, 
even  though  the  purchaser  may  not  himself  be  qualified  to  apply 
for  a  water-right  under  the  Reclamation  Act,  subject,  however,  to 
the  condition  that  at  the  time  the  United  States  is  ready  to  furnish 
water  the  lands  shall  be  in  possession  of  parties  qualified  to  apply 
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for  and  perfect  a  water-right.  A  form  of  deed  is  given  by  the 
Reclamation  Service  for  use  in  transferring  the  land  and  provid- 
ing for  continuance  of  the  trust  notwithstanding  such  transfer. 
Under  the  terms  of  the  trust  deed  the  conditions  of  the  trust  re- 
main in  effect  until  the  acceptance  of  an  application  for  water- 
right  duly  made  by  a  qualified  holder  of  the  land.  "When  the  trust 
has  been  fulfilled  and  after  payment  of  all  costs  and  expenses  of 
the  trust,  the  association  may  execute  a  quitclaim  deed  in  favor  of 
a  qualified  holder  or  holders.  All  deeds  should  be  recorded. 

(3d  ed.) 

§  1415.  Contract  With  Secretary  of  the  Interior. — After  clos- 
ing subscription-books,  a  contract  is  executed  between  the  associa- 
tion and  the  Secretary  of  the  Interior,  in  a  form  furnished  by  the 
Reclamation  Service,  which  is  adaptable  to  any  project  with  a  few 
changes,  and  which  must  be  executed  before  construction  work 
will  begin.  Under  this  contract  the  association  guarantees  pay- 
ment to  the  government  of  costs  of  construction,  operation  and 
maintenance,  levied  against  the  association's  members,  being  a 
large  sum  annually.  The,  incurring  of  this  obligation  by  the  asso- 
ciation requires  a  vote  of  the  stockholders;  and  proper  by-laws 
must  be  adopted'  for  regulating  such  stockholders'  meeting,  and 
proper  notice  of  the  meeting  given,  as  the  articles  and  by-laws  pro- 
vide. 

The  form  of  contract  furnished  by  the  Reclamation  Service  has 
received  the  approval  of  the  Secretary  of  the  Interior,  and  no 
changes  should  be  made,  as  they  might  involve  a  refusal  on  the 
part  of  the  secretary  to  execute  the  same,  and  thus  make  necessary 
another  stockholders'  meeting  and  perhaps  delay  the  beginning  of 
construction.  Before  the  election  to  authorize  the  contract  is  an- 
nounced, a  copy  of  the  proposed  form  of  contract  should  be  for- 
warded to  the  chief  engineer,  in  order  that  it  may  be  carefully 
examined  and  the  association  advised  as  to  its  compliance  with  the 
requirements  of  the  Secretary  of  the  Interior. 

After  the  meeting  has  been  held  and  the  contract  has  been  au- 
thorized by  the  stockholders,  the  same  should  be  executed  in  dupli- 
cate by  the  proper  officers  of  the  association,  and  there  should  be 
attached  to  each  a  copy  of  the  articles  of  incorporation  and  by-laws 
both  duly  certified  under  seal  of  the  corporation.  There  should 
also  be  copies  of  the  notices  to  and  of  the  proceedings  by  the  stock- 
holders, authorizing  the  execution  of  the  contract,  and  of  the  pro- 
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ceedings  by  the  board  of  directors  authorizing  the  signature  of 
the  contract  by  the  appropriate  officers.  The  secretary  of  the  asso- 
ciation should  certify,  under  corporate  seal,  that  the  association 
is  duly  organized  and  that  a  certificate  of  incorporation  has  been 
issued  to  the  association  by  the  Secretary  of  State.  In  other  words, 
the  paper  should  contain  complete  evidence  that  the  contract  has 
been  duly  authorized  and  executed  in  full  compliance  with  the 
articles  of  incorporation  and  by-laws. 

The  contract,  articles  of  incorporation,  by-laws  and  evidence  of 
the  procedure  authorizing  the  contract  should  be  prepared  in  du- 
plicate as  two  separate  documents,  both  of  which  should  be  exe- 
cuted under  the  seal  of  the  corporation  and  forwarded  through  the 
project  engineer  to  the  chief  engineer,  who  will  transmit  the  same 
to  the  Secretary  of  the  Interior  for  execution,  if  found  in  proper 
form.  After  the  Secretary  of  the  Interior  has  signed  them,  one 
of  the  executed  copies  will  be  returned  to  the  water  users  asso- 
ciation. The  contract  should  be  recorded. 

(3d  ed.) 

§  1416.     Completion  of  Organization. — The   execution  of  the 

contract  between  the  water  users  association  and  the  Secretary  of 
the  Interior  may  be  regarded  as  the  completion  of  the  organization 
of  the  water  users  association.  At  the  time  it  becomes,  as  it  were, 
an  integral  part  of  the  project  and  directly  associated  with  the 
government  in  carrying  out  the  details  thereof,  and  in  the  acquisi- 
tion of  land  and  the  condemnation  of  rights  and  property 
which  may  be  required  in  connection  with  projects.  The  execu- 
tion of  this  contract  formally  fixes  the  relation  of  the  association 
to  the  government  as  the  representative  of  the  water  users  and  as 
the  medium  of  communication  between  the  water  users  and  the 
government. 

(3d  ed.) 

§  1417.  Water-right  Applications. — The  Secretary  of  the  In- 
terior has  approved  two  forms  of  water-right  applications,  one  for 
homesteaders  and  one  for  private  landowners.  These  forms  pro- 
vide that  all  applicants  must  be  members  of  the  association  organ- 
ized under  the  project  before  their  applications  will  be  accepted. 
In  accordance  with  the  agreement  in  the  stock  subscription,  the 
members  of  the  association  must  promptly  apply  for  water-rights 
for  the  lands  represented  by  their  shares. 


S 1418. 
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(3d  ed.) 

§  1418.  Miscellaneous.— Users  of  water  under  the  Carey  Act 
may  join  a  water  users  association  and  be  entitled  to  receive  ad- 
ditional water.5  Water  users  associations,  it  has  been  held,  may 
acquire  rights  by  condemnation.6 

Many  States  have  enacted  statutes  in  aid  of  the  Federal  Recla- 
mation Service  and  of  water  users  associations  under  it.7 


5  35  Land  Dec.  222. 

8  Lee  v.  Salt  River  Valley  Water 
Users  Assn.  (Ariz.),  90  Pac.  1130. 

^  California.— Stats.  1905,  p.  152,  c. 
157;  Stats.  1907,  CO.  161,  407,  461, 
848;  Deering's  Gen.  Laws,  Act  2983. 

Colorado.— Stats.  1905,  p.  360;  3 
M.  A.  S.,  3d  ed.,  sec.  491,  s,  t. 

Idaho.— Rev.  Codes,  sees.  2842, 
2843;  Laws  1905,  p.  373;  Laws  1911, 
c.  9  (Sen.  Bill  56). 

If ontana—  Stats.  1905,  c.  44,  p.  80; 
Stats.  1905,  c.  53,  p.  116;  Stats.  1905, 
c.  66,  p.  150;  Stats.  1909,  p.  86. 

Nebraska. — Laws  1905,  p. ,  sec. 

1;  Cobbey's  Ann.  Stats.,  sec.  6894. 

Nevada.— Stats.  1901,  p.  72;  Stats. 
1903,  p.  18;  Stats.  1905,  pp.  66,  93, 
197;  Stats.  1907,  p.  30,  sec.  10. 


New  Mexico. — Laws  1905,  c.  15,  p. 
43 ;  Laws  1907,  c.  49.  See  Laws  1909, 
p.  195. 

North  Dakota.— Stats.  1905,  c.  193, 
sec.  14,  et  alia;  Stats.  1905,  c.  34,  pp. 
54,  59. 

Oklahoma. — Laws  1905,  c.  21.  pp. 
287  296 

Oregon.— Stats.  1905,  p.  401 ;  Stats. 
1911,  c.  71,  p.  110. 

South  Dakota. — Laws  1905,  c.  132, 
p.  209,  sec.  36;  Laws  1907,  c.  180,  p. 
384,  sec.  37;  Laws  1909,  p.  155. 

Texas.— Laws  1911,  c.  30,  p.  42. 

Utah. — Laws  1905,  c.  115,  p.  177, 
sec.  2. 

Washington. — Pierce's  Code,  sec. 
5903;  Stats.  1905,  p.  180,  c.  88. 

See,  also,  statutes  cited  supra,  sec. 
1395. 


§§  1419-1427.     (Blank  numbers.) 


1310  (3ded.)         Pt.  VII.     DISTRIBUTION  OF  WATER. 


CHAPTER  63. 

WATER  USERS  ASSOCIATIONS  (CONTINUED).1 
BY  MORRIS  BIEN. 

Supervising  Engineer,  United  States 
Reclamation  Service. 

Section  6  of  the  Reclamation  Act  of  June  17,  1902,2  provides 
that  when  payments  required  by  the  act  have  been  made  for  the 
major  portion  of  the  lands  irrigated  in  any  project  then  the  man- 
agement and  operation  of  such  works  shall  pass  to  the  owners  of 
the  lands  irrigated  thereby,  to  be  maintained  at  their  expense, 
under  such  form  of  organization,  and  under  such  rules  and  regu- 
lations as  may  be  acceptable  to  the  Secretary  of  the  Interior.  This 
provision  of  the  law  contemplates  the  organization  of  the  water 
users  so  that  they  may  maintain  and  operate  the  irrigation  works 
turned  over  to  them  by  the  United  States. 

Neither  this  section  nor  any  other  provision  of  the  law  authorizes 
the  Secretary  of  the  Interior  to  transfer  the  title  of  these  works 
to  the  water  users  associations.  The  final  proviso  of  section  6  ex- 
plicitly states  that  the  management  and  operation  of  the  reser- 
voirs and  the  works  necessary  for  their  protection  and  operation 
shall  remain  in  the  government  until  otherwise  provided  by  Con- 
gress. While  it  might  be  inferred  from  this  language  that  the 
title  to  the  diversion  and  distribution  works  is  to  be  transferred, 
the  act  does  not  authorize  it.  This  possible  conception  is  due  to 
the  fact  that  the  various  drafts  of  the  bill  provided  for  the  retain- 
ing of  title  by  the  United  States,  and  in  the  final  adjustment  of 
the  language,  this  proviso  which  was  intended  to  qualify  language 
which  had  been  stricken  out  of  the  bill  was  left  in  its  present 
form. 

The  Reclamation  Act  leaves  with  the  Secretary  of  the  Interior 
a  large  discretion  as  to  administrative  details.  When  it  was  found 

i  Mr.  Morris  Bien,  Supervising  En-  from  which  the  preceding  chapter  was 

gineer  of  the  United  States  Reclama-  taken.     The  field  is  an   entirely  new 

tion     Service,     has     kindly    prepared  one,    in    which    Mr.    Bien    occupies   a 

specially  for  this  book    the  following  position  of  recognized  authority, 

chapter    upon    Water    Users    Associa-  2  32  Stat.  388.     Printed  infra,  sec. 

tions,   treating   of   numerous    matters  1428. 
not  contained  in  the  official  circulars 
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that  several  of  the  early  projects  taken  up  for  construction  con- 
tained considerable  proportions  of  land  in  private  ownership  and 
involved  complicated  questions  of  water-rights,  it  became  neces- 
sary to  devise  a  form  of  co-operation  by  which  the  Secretary  of 
the  Interior  could  deal  with  the-  landowners  as  a  unit  instead  of 
being  required  to  deal  with  numerous  individuals.  It  was  natural, 
therefore,  that  the  provisions  of  section  6  should  furnish  the  sug- 
gestion for  a  water  users  association  to  be  incorporated  at  once 
as  preliminary  to  the  organization  contemplated  by  the  law  at  a 
later  period. 

The  details  of  this  question  were  thoroughly  discussed  during  a 
period  of  nearly  a  year  by  the  waters  users  in  the  vicinity  of  Phoe- 
nix, Arizona,  under  the  Salt  River  project,  and  resulted  in  the 
organization  of  a  corporation  named  The  Salt  River  Valley  Water 
Users  Association. 

The  articles  of  incorporation  were  the  outcome  of  a  thorough 
analysis  and  discussion  of  the  much  involved  water-right  condi- 
tions in  that  valley.  They  represent  a  series  of  adjustments  and 
compromises  and  harmonize  many  complications  of  land  owner- 
ship and  water-right  claims.  These  articles  of  incorporation  'are 
set  out  in  full  in  the  second  annual  report  of  the  Reclamation  Ser- 
vice, pages  76-87,  inclusive. 

This  plan  was  carefully  reviewed  by  the  officers  of  the  Recla- 
mation Service,  and  finally  received  the  sanction  of  the  Secretary 
of  the  Interior  as  representing  the  adopted  form  of  dealing  with 
projects  in  which  there  existed  a  considerable  proportion  of  private 
land  involving  water-right  claims.  It  is  a  form  of  regulation  for 
the  tentative  organization  of  the  water  users  under  reclamation 
projects.  Several  corporations  of  this  character  were  organized 
on  reclamation  projects  in>  the  year  1903. 

It  was  soon  found,  however,  that  the  plan  adopted  as  suitable  in 
Arizona  and  in  several  of  the  States  could  not  be  followed  in  all 
cases  because  of  the  varying  features  of  the  State  laws  governing 
corporations.  Accordingly,  the  Reclamation  Service  remodeled 
this  plan  and  divided  the  articles  of  incorporation  as  previously 
outlined  into  two  parts.  The  first  part  is  the  articles  of  incorpo- 
ration following  the  usual  form  of  the  various  States  and  Terri- 
tories, containing  only  the  features  required  by  law  to  be  specified 
in  such  articles.  The  second  part  constitutes  the  by-laws  and  pre- 
scribes the  internal  administration  and  the  relations  of  the  stock- 
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holders  to  each  other  and  to  the  government  in  the  matter  of  water- 
rights  and  the  other  features  required  in  order  to  comply  with  the 
provisions  of  the  Federal  Reclamation  Act., 

The  first  of  these  by-laws  contains  those  features  which  are  es- 
sential in  order  to  conform  to  the  requirements  of  the  Federal 
statute.  This  article  contains  a  form  of  stock  subscription  which 
is  essentially  a  contract  between  the  subscriber  and  the  corpora- 
tion, by  which  the  former  agrees  to  the  necessary  restrictions  and 
conditions  flowing  from  the  relations  of  the  individuals  and  the 
corporation  to  the  United  States  as  required  by  the  Reclamation 
Act.  This  article  is  by  agreement  not  subject  to  change  without 
consent  of  the  Secretary  of  the  Interior.  The  remainder  of  the 
by-laws  concern  principally  the  government  of  the  corporation,  and 
are  similar  to  other  by-laws  of  corporations. 

The  form  of  articles  of  incorporation  and  the  first  article  of  the 
by-laws  are  as  follows : 

ARTICLES     OF     INCORPORATION     OF     THE    . WATER 

USERS   ASSOCIATION. 

Know  all  men  by  these  articles  of  incorporation: 

That  we,  the  undersigned,  have  associated  ourselves  together  under  the  laws 
of  the of as  a  body  incorporate. 

ARTICLE  I. 

The  name  of  the  corporation  shall  be  and  is Water  Users  Asso- 
ciation. 

ABTICLE  II. 

The  names  of  the  ^corporators  are:    ,  but  others  may  become 

members  of  this  association  by  subscribing  for  the  stock  of  this  association  or 
by  the  transfer  of  stock  to  them  in  the  regular  course  of  the  administration  of 
the  affairs  of  the  association. 

ARTICLE  III. 

The  principal  place  of  transacting  the  business  of  the  association  shall  be  at 
,  in  the  county  of ,  in  the of 

ARTICLE  IV. 

The  purposes  for  which  this  association  is  organized  and  the  general  nature 
of  the  business  to  be  transacted  are: 

To  acquire,  furnish,  provide  for,  and  distribute  to  the  lands  of  the  share- 
holders of  the  association,  an  adequate  supply  of  water  for  the  irrigation 
thereof;  to  divert,  store,  develop,  pump,  carry  and  distribute  water  for  irriga- 
tion and  all  other  beneficial  uses,  deriving  the  same  from  all  available  sources 
of  supply;  to  construct,  purchase,  lease,  condemn,  or  acquire  in  any  manner 
whatsoever,  and  to  own,  use,  sell,  transfer,  convey,  control,  maintain  and  oper- 
ate any  irrigation  works,  structures,  telephone  systems,  electric  or  other  power 
plants  and  transmission  lines  and  property  both  real  and  personal  of  every 
kind  whatsoever,  necessary  to  or  appropriate  for  the  accomplishment  of  any  of 
the  purposes  of  this  organization;  to  generate,  create,  transmit,  use,  and  sell 
power  and  electrical  energy;  to  act  as  trustee,  agent,  or  attorney  for  the  sale, 
disposal,  and  transfer  of  lands,  in  order  to  facilitate  the  disposal  of  such 
lands,  or  any  part  thereof,  to  persons  qualified  to  perfect  rights  to  the  use 
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of  water  under  the  laws  of  the  United  States  applicable  thereto,  and  the  rules 
and  regulations  established  thereunder;  to  incur  indebtedness,  floating  or 
bonded,  and  to  secure  the  same  by  mortgage,  deed  of  trust,  pledge,  or  other- 
wise; to  acquire,  hold,  and  dispose  of  stock  in  other  corporations,  domestic  or 
foreign;  to  have  and  exercise  all  the  powers  and  to  perform  any  and  all  acts 
necessary  to  or  appropriate  for  the  accomplishment  of  any  one  or  more  of  the 
said  purposes  or  anything  incident  thereto,  or  which  shall  at  any  time  appear 
conducive  or  expedient  for  the  protection  or  benefit  of  the  association  or  its 
shareholders,  and  to  that  end  enter  into  any  contract,  agreement,  or  other 
arrangement  with  the  proper  representative  of  the  United  States,  or  any  indi- 
vidual, association  of  individuals,  or  corporation,  for  the  accomplishment  of  any 
of  the  aforesaid  purposes,  by  means  of  the  construction,  acquisition,  or  control 
of  appropriate  works  or  structures,  or  in  any  other  manner  whatsoever;  to 
enter  into  any  agreement  with  the  proper  representatives  of  the  United  States 
with  reference  to  the  collection  and  payment  of  any  and  all  charges  made  under 
the  Federal  statutes,  for  the  works  providing  water  for  the  lands  of  its  share- 
holders, and  to  comply  with  the  provisions  of  any  Federal  statutes  applicable 
to  the  work  done  by  the  United  States  in  connection  with  such  system  of  water 
supply,  and  any  rules  and  regulations  established  thereunder. 

ARTICLE  V. 

The  capital  stock  of  the  association  shall  be  $ divided  into   

shares,  of  the  par  value  of  $ each,  and  said  stock  shall  be  assessable. 

ARTICLE  VI. 
This  corporation  shall  endure  for  the  term  of years. 

ARTICLE  VII. 

SECTION  1.  The  exercise  of  the  corporate  powers  of  this  association  and  the 
management  of  its  affairs  shall  be  vested  in  seven  3  directors,  elected  to  serve 
one  year;  and  a  president  and  vice-president,  each  elected  to  serve  two  years. 
The  president  and  vice-president  shall  be  ex-officio  members  of  the  board  of 
directors.  The  board  shall  annually  elect  a  secretary  and  a  treasurer. 

SEC.  2.  Until  the  election  in  190 and  the  qualification  of  those  then 

elected,  the  following  shall  be  the  president,  vice-president,  and  directors  of  this 
association :  

ARTICLE  VIII. 

The  individual  property  of  the  shareholders  shall  be  exempt  from  liability 
for  the  corporate  indebtedness  of  this  association,  except  as  provided  herein  or 
in  the  by-laws. 

ARTICLE  IX. 

The  corporate  indebtedness  shall  not  exceed  two-thirds  of  the  amount  of  the 
capital  stock, 

ARTICLE  X.* 

The  amount  of  the  capital  stock  of  this  corporation  that  has  been  actually 
subscribed,  and  the  number  of  shares  subscribed  by  each  subscriber,  and  the 
par  value  thereof,  are  as  follows: 

8  If  the  president  and  vice-president  with  the  president  and  vice-president, 

are    elected    at    large,  this    makes  a  will  make  a  satisfactory  board  for  a 

board   of  nine,  which  would  be    too  project  of  60,000  to  100,000  acres, 

large,  except  for  a  project  containing  •*  The  articles  should  contain    such 

at    least    200,000    acres;   for  smaller  additional  provisions  as  may  be  made 

projects     the     number     of     directors  necessary  by  State  or  Territorial  law. 
should    be    reduced;    three    directors, 
Water  Righta — 88 
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NAME  OF   SUBSCRIBER.  NUMBER   OF   SHARES.  PAR  VALUE. 


BY-LAWS  OF  THE     ....     WATER  USERS  ASSOCIATION. 
[Adopted    ] 

ARTICLE  I. 
SECTION  1.     The  territory  within  which  the  lands  to  be  irrigated  are  situated, 

to  be  known  as  the    irrigation  district,  includes  all  such   lands 

within counties,  State  of as  may  be  included  in  the 

reclamation  project  of  the  United  States  known  as  the  project, 

as  finally  approved  by  the  Secretary  of  the  Interior. 

SEC.  2.  Only  those  who  are  owners  of  lands,  or  occupants  of  public  lands 
having  initiated  a  right  to  acquire  the  same,  within  the  area  described  in 
section  1,  or  within  such  extensions  thereof  as  may  be  duly  made,  shall  be 
qualified  to  own  the  shares  of  this  association.  One  share  and  no  more  shall 
be  allotted  for  each  acre  of  land,  or  fraction  thereof. 

SEC.  3.  Each  share  and  the  holder  thereof  shall  be  subject  to  the  conditions 
of  the  form  of  stock  subscription  and  contract  hereinafter  prescribed,  and  shall 
execute  such  form  for  the  stock  subscribed  by  him,  and  no  subscriptions  for 
stock  shall  be  taken  or  stock  issued  unless  the  applicant  has  subscribed  to  said 
form  of  stock  subscription  and  contract,  which  shall  be  signed,  executed  and 
acknowledged  by  the  applicant  in  the  same  manner  as  required  for  the  execu- 
tion and  acknowledgment  of  deeds  for  the  conveyance  of  real  property.  Said 
form  of  stock  subscription  and  contract  shall  be  as  follows: 

STOCK  SUBSCRIPTION  AND  CONTRACT. 

Know  all  men  by  these  presents,  That  I,  ,  do  hereby  subscribe 

for  and  agree  to  take shares  of  the  capital  stock  of  the 

Water  Users  Association,  a  corporation  duly  organized  under  the  laws  of  the 

State  [or  Territory]  of ,  and  in  conformity  with  the  articles  of 

incorporation  and  by-laws  of  said  association  and  in  consideration  of  the  bene- 
fits to  be  received  therefrom,  I  hereby  covenant  and  agree  as  follows: 

1.  The  said  shares  of  stock  and  all  rights  and  interests  represented  thereby 
or  existing  or  accruing  by  reason  thereof,  or  incident  thereto,  are  to  be  insep- 
arably appurtenant  to  the  following  described  real  estate,  that  is  to  say: 

2.  The  undersigned  hereby   agrees   that   the  right  to  any  water  heretofore 
appropriated  by  him,  or  his  predecessors  in  interest,  for  the  irrigation  of  the 
lands  above  described  or  customarily  used  thereon,  shall  become  appurtenant 
to  such  lands  and  be  and  remain  incident  to  the  ownership  of  the  above  shares 
appurtenant  to  such  lands.     There  shall  be  further  incident  to  the  ownership 
of  such  shares,  the  right  to  have  such  water  delivered  to  the  owner  thereof 
by  the  association  for  the  irrigation  of  said  lands,  as  the  association  shall 
from  time  to  time  acquire  or  control  means  for  that  purpose:  Provided,  That 
the  whole  amount  of  water  actually  delivered  to  such  lands  from  all  sources 
shall  not  exceed  the  amount  necessary  for  the  proper  cultivation  thereof. 

3.  It  is  agreed  and  understood  that  the  records  of  the  association,  as  well 
as  the  certificate  or  other  evidence  of  ownership  of  the  shares  of  stock  in 
the  association,  when  issued,  shall  contain  a  description  of  the  lands  to  be  irri- 
gated, as  above  described,  and  to  which  the  aforesaid  rights  and  shares  shall 
be  perpetually  appurtenant;  and  all  rights,  whatever  their  source  or  whatever 
their  manner   of  acquisition,  to   the  use   of  water  for  the  irrigation  of  said 
lands,   shall   hereafter   be    forever   inseparably   appurtenant   thereto,   together 
with  the  said  shares  of  stock  and  all  rights  and  interests  represented  thereby 
or  existing  or  accruing  by  reason  thereof,  unless  such  rights  shall  become  for- 
feited under  the  provisions  of  this  contract,  or  of  the  by-laws  of  this  associa- 
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tion,  or  by  operation  of  law,  or  by  the  voluntary  abandonment  thereof  by  deed, 
grant,  or  other  instrument,  or  by  nonuser  for  the  term  prescribed  by  law;  but 
no  such  abandonment  shall  be  for  the  benefit  of  any  person  designated  by  the 
undersigned  or  his  successor,  directly  or  indirectly,  or  to  his  use,  nor  confer 
any  right  whatsoever  upon  the  holder  of  any  grant,  release,  waiver,  or  declara- 
tion of  abandonment  of  any  kind:  Provided,  however,  That  if  for  any  reason 
it  should  at  any  time  become  impracticable  to  beneficially  use  water  for  the 
irrigation  of  the  lands  to  which  the  right  to  the  use  of  the  water  is  appur- 
tenant, the  said  right  may  be  severed  from  said  land  and  simultaneously  trans- 
ferred and  attached  to  other  lands  to  which  shares  of  stock  in  this  association 
are  or  shall  thereby  be  made  appurtenant,  if  a  request  for  leave  to  transfer, 
showing  the  necessity  therefor,  shall  have  first  been  allowed  by  a  two-thirds 
vote  of  the  board  of  directors  at  a  regular  meeting  and  approved  by  the  Sec- 
retary of  the  Interior. 

4.  Every  transfer  of  the  title  to   said  lands  to  which   the  said   rights  and 
shares  are  appurtenant,  whether  by  grant  or  operation  of  law   (except  where 
the  land  may  be  subjected  by  grant,  or  involuntarily  under  any  law,  to  an  ease- 
ment, the  exercise  of  which  does  not  interfere  with  the  cultivation  of  the  soil 
by  the  servient  owner),  shall  operate,  whether  it  be  so   expressed   therein  or 
not,  as  a  transfer  to  the  grantee  or  successor  in  title  of  all  rights  to  the  use 
of  water  for  the  irrigation  of  said  lands,  also  all  rights  arising  from  or  in- 
cident to  the  ownership  of  such  shares  as  well  as  the  shares  themselves,  and 
upon  presentation  to  this  association  of   proof  of  any  such  transfer  of  land 
the   proper  officer  shall  transfer  such  shares  of  stock  upon  its   books  to   the 
successor  in  title  to  said  lands. 

5.  Any  transfer  or  attempted  transfer  of  any  of  the  above  shares  of  this 
association  made   or  suffered   by   the   owner   thereof,   unless   simultaneously   a 
transfer  of  the  land  to  which  they  are  appurtenant  is  made  or  suffered  to  or  in 
favor  of  the  same  party,  shall  be  of  no  force  or  effect  for  any  purpose,  and 
shall  confer  no  rights  of  any  kind  whatsoever  on  the  person  or  persons  to  whom 
such  transfer  may  have  been  attempted  to  be  made. 

6.  The   undersigned  or  his   transferee   agrees   to   make   prompt   application 
to  the  proper  authorities  of  the  United  States  for  a  water  right  for  the  land 
represented  by  his  shares,  and  duly  proceed  to  the  perfection  thereof,  in  full 
compliance  with  the  law  applicable  thereto  and  the  rules  and  regulations  estab- 
lished  in   pursuance   thereof   as  soon   as   official   announcement   shall  be   made 
that  water  for  such  lands  is  available  from  the  works  constructed,  owned,  or 
controlled  by  the  United  States. 

7.  The  undersigned  shall,  as  prescribed  in  this  contract,  make  application 
to  the  proper  representative  of  the  United  States  for  a  water  right,  at  a  rate 
not  to  exceed  one  acre  for  each  share.     Upon  proper  proof  to  the  association 
that  such  application  has  been  accepted  and  that  he  has  complied  with  all  th" 
requirements  in  relation  thereto,  such  subscriber  shall  be  deemed  to  have  paid 
on  his  stock  the  amount  then  paid  to  or  for  the  use  of  the  United  States  for 
such  rights. 

8.  Calls  and  assessments  shall  be  made  and  levied  from  time  to  time  for 
the  collection  of  the  amounts  due  on  the  shares  of  the  stock  of  the  association, 
in  pursuance  of  the  requirements  of  the  United  States  in  connection  with  sucli 
water-right  applications;  and  when  all  payments  required  for  such  rights  shall 
have  been  made,  and  when  proper  evidence  of  the  perfection  of  such  water 
right  has  been  issued,  his  stock  shall  be  deemed  and  held  to  have  been  fully 
paid  up,  and  until  fully  paid  he  shall  be  liable  therefor;  and  the  payments  due 
thereon  in  pursuance  of  assessments  and  calls  duly  made  by  the  association 
shall  be  a  lien  upon  such  lands  and  shares,  and  the  said  lien  shall  be  enforced 
by  the  association  by  foreclosure  and  sale  of  said  stock  and  lands  or  so  much 
thereof  as  may  be  necessary,  in  the  manner  provided  by  law  for  the  foreclosure 
of  mortgages,  and  the  purchaser  at  such  sale  shall  be  entitled  to  the  benefit 
of  all  payments  on  the  water  right  appurtenant  to  the  land  purchased,  and 
shall  take  such  land  subject  to  the  obligations  and  conditions  herein  provided ; 
but  nothing  herein  shall  be  construed  as  permitting  any  redemption  of  such 
block  and  lands  except  as  provided  in  the  by-laws. 
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9.  Assessments  may  be  made  from  time  to  time  as  required  for  the  opera- 
tion, maintenance,  repair,  renewal,  replacement,  improvement,  enlargement,  or 
extension  of  the  works  owned,  controlled  or  to  be  maintained  by  the  associa- 
tion, and  for  the  construction,  acquisition,  or  control  of  any  works,  property, 
or  rights  required  in  connection  with  the  business  of  the  association  and  for 
the  fulfillment  of  any  obligation  undertaken  by  it,  or  for  the  carrying  out  of 
any  of  its  purposes. 

10.  It  is  understood  and  agreed  that  expenditures  for  purposes  that  are  of 
benefit  to  a  part  only  of  the  shareholders  may  be  especially  assessed  against 
such  shareholders  in  proportion  to  such  benefits. 

11.  Assessments   shall   become   from   time   to   time,   as  they   are  made   and 
levied,  a  lien  on  the  said  lands  and  shares  of  stock  of  the  undersigned  and  his 
transferee,  and  all  rights  and  interests  represented  by  said  shares,  and  until 
they  are   paid  or  otherwise  discharged,  shall  be  and  remain  a  lien  thereon. 
The  manner  of  enforcing  said  lien  shall  be  by  foreclosure  and  sale  of  the  stock 
and  lands  as  herein  provided  for  payments  on  capital  stock. 

12.  It  is  expressly  understood  that  business  may  be  begun  and  that  the  sub- 
scriber shall  be  liable  for  any  assessments  or  calls  made  or  levied  after 5 

shares  of  the  capital  stock  shall  have  been  subscribed. 

13.  The  undersigned  furthermore  grant  to  the  association  or  to  the  United 
States,  as  the  case  may  be,  over  the  lands  described  herein,  as  may  be  required 
in  connection  with  the  works  constructed  or  controlled  by   the  association  or 
by  the  United  States  for  the  use  and  benefit  of  the  stockholders,  necessary 
right  of  way  for  the  construction,  operation  and  maintenance  of  canals,  tun- 
nels and  other  water  conduits,  telephone  and  electric  transmission  lines,  drains, 
dikes  and  other  works  for  irrigation,  drainage  or  reclamation. 

14.  It  is  further  understood  that  no  stockholder  shall  be  entitled  to  more  than 
160  votes,  and  the  benefit  of  any  laws  to  the  contrary  is  hereby  expressly 
waived. 

15.  The  undersigned  furthermore  agree  to  be  bound  by  all  the  terms,  condi- 
tions, limitations,  and  provisions  contained  in  the  articles  of  incorporation  and 
by-laws  of  said    Water  Users  Association,  including  all  amend- 
ments thereto  now  existing  or  which  may  hereafter  be  duly  adopted. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals,  this  ....  day 
of ,  190 


Signed  in  the  presence  of —  

[Signature  of  Wife.] 


Witnesses. 

State  of  

County  of , — ss:  6 

On  this   ....  day  of  ,  in  the  year  nineteen  hundred  and   

before  me, ,  a  notary  public  in  and  for  the  said  county,  person- 
ally appeared ,  known  to  me  to  be  the  person  whose  name  is  sub- 
scribed to  the  within  instrument,  and  acknowledged  to  me  that  he  executed  the 

same;  and  on  this day  of ,  190 ,  before  me,  the  officer  above 

described,  personally  appeared   ,  known  to  me  to  be  the  person 

whose  name  is  subscribed  to  the  within  instrument,  described  as  a  married 
woman,  and  upon  an  examination  without  the  hearing  of  her  husband  I  made 
her  acquainted  with  the  contents  of  the  instrument,  and  thereupon  she  acknowl- 
edged to  me  that  she  executed  the  same,  and  that  she  does  not  wish  to  re- 
tract such  execution. 

5  Insert  number  of  shares  which  is  ritorial  law,  and  must  be  sufficient  to 

known  will  be  readily  subscribed.  release    any    homestead     exemptions, 

8  Acknowledgment  should  be    made  dower,  or  other  rights. 
in  form  prescribed  by  State  or    Ter- 
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In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my  official  seal 
the  day  and  year  in  this  certificate  first  above  written. 

[NOTARIAL  SEAL.]  , 

My  commission  expires Notary  Public. 

The  above   subscription   and   contract  was   accepted   and   approved   by   the 

Water  Users  Association  at  a  meeting  of  the  board  of  directors 

held  on  the day  of ,  190 

WATER  USERS  ASSOCIATION, 

By ,  President. 

Attest: 


Secretary^ 

And  such  stock  subscription  and  contract  shall  become  binding  upon  the 
association  only  when  approved  and  executed  by  the  association. 

SEC.  4.  Any  shares  of  stock  which  may  be  forfeited  under  the  provisions 
of  the  stock  subscription  and  contract,  as  set  forth  in  section  3  of  Article  I  of 
the  by-laws  shall  at  once  be  canceled  and  shall  not,  under  any  circumstances, 
be  renewed,  revived,  or  reissued.  Other  stock  in  lieu  thereof  up  to  the  limit 
of  the  total  number  of  shares  authorized  by  the  articles  of  incorporation  may 
be  subscribed  for  and  issued,  subject  to  all  the  conditions  of  these  by-laws,  and 
the  articles  of  incorporation  and  to  the  approval  of  the  Secretary  of  the  In- 
terior. 

SEC.  5.  The  ownership  of  each  share  of  stock  of  this  association  shall  carry 
as  incident  thereto  a  right  to  have  water  delivered  to  such  shareholder  by  the 
association  for  the  irrigation  of  the  lands  to  which  such  share  is  appurtenant. 

SEC.  6.  The  amount  of  water  to  be  delivered  to  such  owner  during  any 
irrigation  season  shall  be  that  proportionate  part  of  all  the  water  available 
for  distribution  by  the  association  during  that  season  as  the  number  of  shares 
owned  by  him  shall  bear  to  the  whole  number  of  valid  and  subsisting  shares 
then  outstanding,  such  water  to  be  delivered  to  and  upon  said  lands  at  such 
times  during  that  season  as  may  be  needed  for  the  proper  irrigation  thereof. 

SEC.  7.  The  records  of  the  association,  and  each  and  every  certificate  or 
other  evidence  of  ownership  of  the  shares  of  stock  in  the  association,  when 
issued,  shall  contain  a  description  of  the  lands  to  be  irrigated,  and  to  which 
the  aforesaid  rights  and  shares  shall  be  perpetually  appurtenant ;  and  all  rights 
to  the  use  of  water  for  the  irrigation  of  said  lands,  whatever  their  source,  or 
whatever  their  manner  of  acquisition,  shall  be  forever  inseparably  appurtenant 
thereto,  together  with  the  said  shares  of  stock,  and  all  rights  and  interests  rep- 
resented thereby  or  existing  or  accruing  by  reason  thereof,  unless  such  rights 
shall  become  forfeited  under  the  provisions  of  these  by-laws,  or  by  operation 
of  law,  or  by  the  voluntary  abandonment  thereof  by  deed,  grant,  or  other  in- 
strument, or  by  nonuser  for  the  term  prescribed  by  law;  but  no  such  abandon- 
ment shall  be  for  the  benefit  of  any  person  designated  by  such  shareholder, 
directly  or  indirectly,  or  to  his  use,  nor  confer  any  right  whatsoever  upon  the 
holder  of  any  grant,  release,  waiver,  or  declaration  of  abandonment  of  any 
kind:  Provided,  however,  That  if  for  any  reason  it  should  at  any  time  become 
impracticable  to  beneficially  use  water  for  the  irrigation  of  the  land  to  which 
the  right  to  the  use  of  the  water  is  appurtenant,  the  said  right  may  be  severed 
from  said  land  and  simultaneously  transferred  and  attached  to  other  lands  to 
which  shares  of  stock  in  this  association  are  or  shall  thereby  be  made  appur- 
tenant, if  a  request  for  leave  to  transfer,  showing  the  necessity  therefor',  shall 
have  first  been  allowed  by  a  two-thirds  vote  of  the  board  of  directors  at  a  regu- 
lar meeting  and  approved  by  the  Secretary  of  the  Interior.  All  the  provisions 
and  agreements  of  this  section  shall  be  set  forth  in  the  aforesaid  certificate 

1  The     stock     subscription     should       showing  place,  date,  and    time  of  re- 
have  printed  on  the  back  a  form  for       cording, 
notation  by  the  proper  county  officer, 
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or  other  evidence  of  the  ownership  of  shares  of  stock  in  the  association,  to- 
gether with  any  other  provisions  and  agreements  made  necessary  by  the  articles 
oi  incorporation,  or  by-laws,  and  such  certificate  or  other  instrument  shall  be 
signed,  executed,  and  acknowledged  by  the  president  and  secretary  of  the  asso- 
ciation, and  the  board  of  directors  shall  pass  by-laws  prescribing  the  form  of 
such  certificate  or  other  instrument,  not  inconsistent  with  the  articles  of  in- 
corporation or  these  by-laws. 

SEC.  8.  If  it  should  be  determined  by  the  United  States  that  the  amount 
of  water  available  from  the  entire  irrigation  system  as  owned  or  controlled  by 
it  and  by  the  association  shall  be  insufficient  to  properly  irrigate  one  acre  of 
land  for  each  share  of  the  capital  stock,  then  no  shares  in  excess  thereof  shall 
be  issued,  and  the  number  of  shares  shall  be  so  reduced,  by  appropriate  amend- 
ment of  the  articles  of  incorporation,  as  not  to  exceed  the  number  of  acres 
determined  by  the  United  States  as  irrigable  from  the  entire  available  supply 
of  water. 

SEC.  9.  If,  when  such  determination  is  made,  the  number  of  shares  sub- 
scribed shall  be  in  excess  of  the  number  of  acres  so  determined,  an  allotment  of 
shares  shall  be  made  to  the  subscribers  equal  to  the  number  of  acres  irrigable, 
giving  preference  to  cultivated  land.  The  surplus  of  shares  so  subscribed  shall 
thereupon  be  canceled  and  shall  not  be  reissued.  By-laws  shall  be  adopted  to 
govern  such  allotment. 

SEC.  10.  If  the  number  of  acres  of  irrigable  land  or  the  cost  of  the  works, 
or  both,  as  determined  by  the  United  States,  shall  exceed  the  number  of  shares 
of  the  capital  stock  authorized,  appropriate  amendment  of  the  articles  of  incor- 
poration as  to  the  number  of  snares,  the  par  value  thereof,  and  the  capital  stock 
shall  be  made  in  compliance  with  the  laws  applicable  thereto. 

SEC.  11.  Revenues  necessary  for  the  accomplishment  of  the  purposes  of  this 
association  shall  be  raised  by  call  or  assessment,  from  time  to  time  as  required, 
upon  and  against  the  shareholders. 

SEC.  12.  The  board  of  directors  shall  have  power  to  make  and  enforce 
necessary  by-laws  for  fixing  and  enforcing  the  lien  on  the  lands  of  the  share- 
holders, and  for  the  making,  levying,  collecting  and  enforcing  of  all  assess- 
ments. 

SEC.  13.  Nothing  in  the  articles  of  incorporation  and  by-laws  or  in  the  fact 
of  becoming  a  member  of  this  association  shall  be  construed  as  affecting,  or 
intended  to  affect  or  in  any  way  interfere  with  the  vested  rights  of  any  person 
to  the  prior  use  or  delivery  of  any  waters. 

SEC.  14.  The  articles  of  incorporation  or  by-laws  shall  not  be  so  amended 
as  to  in  any  wise  conflict  with  any  Federal  statutes  or  the  rules  and  regulations 
established  thereunder  for  the  administration  of  water  from  any  reservoir  or 
other  works  acquired,  constructed,  or  controlled  by  the  United  States,  and  which 
may  be  used  for  supplying  water  to  the  lands  of  the  shareholders  of  this  asso- 
ciation. 

SEC.  15.  No  provision  of  any  by-law  embraced  in  Article  I  of  these  by- 
laws shall  be  amended  or  modified  except  with  the  approval  of  the  Secretary  of 
the  Interior. 

The  remainder  of  the  general  by-laws  and  much  other  material 
concerning  this  subject  has  been  printed  by  the  Reclamation  Ser- 
vice in  a  pamphlet  entitled  "Organization  of  Water  Users  Asso- 
ciations. ' ' 

Many  of  the  States  affected  by  the  Reclamation  Act  have  passed 
laws  for  the  purpose  of  facilitating  the  operations  of  the  govern- 


Ch.  63.     WATER  USERS  ASSOCIATIONS.       (3d  ed.)   1319 

ment  in  carrying  out  the  law.     These  statutes  have  covered  several 
different  points. 

Several  States  and  Territories  have  relieved  these  water  users 
associations  from  the  usual  franchise  taxes  connected  with  incor- 
poration, requiring  instead  a  nominal  fee.     These  are  Colorado, 
Idaho,  Montana,  New  Mexico,  Oklahoma,  Oregon  and  Washing- 
ton.8 

Montana,  New  Mexico,  North  Dakota,  Oklahoma.  Oregon,  South 
Dakota  and  Washington  have  provided  that  upon  the  filing  of 
notice  of  intention  of  the  United  States  to  construct  a  project, 
with  a  statement  of  the  amount  of  water  to  be  used,  such  amount 
of  water  shall  remain  available  for  the  use  of  the  United  States 
in  connection  with  the  project  for  a  certain  time,  usually  three 
years.  Provision  is  made  for  confirmation  of  the  right  to  use  the 
water  upoa  the  filing  of  the  evidence  that  construction  has  been 
authorized  by  the  Secretary  of  the  Interior.9 

Colorado,  Idaho,  Montana,  Nevada,  New  Mexico,  North  Dakota, 
Oklahoma,  Oregon,  South  Dakota,  Utah,  and  Washington  have 
provided  for  the  sale  of  State  lands  included  within  reclamation 
projects  so  as  to  conform  to  the  provisions  of  the  Reclamation 
Act.10 

8  Colorado. — Sess.    Laws  1905,    c.           South  Dakota. — Sess.  Laws  1905,  c. 

141,   sec.  1,  p.  360.  132,  sec.  36,  p.  209,  and  Sess.  Laws 

Idaho.— Sess.  Laws  1905,  sec.  3,  p.       19U7>  c-  180,  sec.  37,  p.  384. 

374  Washington. — Sess.    Laws    1905,    c. 

inn-    ,     Rfi        88,  sec.  3,  pp'.  180  and  181. 
J/<mtana.-Sess.  Laws  190o,  c.  66,  w  ColJra^_Sesa_    j^    1905     fc 

P-  150'  134,  sec.  22. 

New  Mexico.— Sess.  Laws  1905,  c.  Idaho.— Sess.  Laws  1905,  sec.  2,  p. 

15,  sec.  1,  p.  43.  374. 

Oklahoma. — Sess.  Laws  1905,  c.  21,  Montana. — Sess.  Laws   1905,  c.  53, 

sec.  48,  p.  296.  sec.  1,  p.  116. 

Oregon. — Sess.  Laws   1907,  c.   144,  Nevada. — Sess.   Laws    1905,    c.    64, 

sec.    2,    p.    287 — act    refers    only    to  sec.  2,  p.  93. 

l"matilla  River  Water  Users  Associa-  New  Mexico. — Sess.  Laws   1907,  c. 

tion.  49,  sec.  55. 

Washington. — Sess.    Laws    1905,    c.  North  Dakota. — Sess.  Laws  1905,  c. 

88,  sec.  7,  p.  184.  34,  sec.  61,  p.  59. 

»  Montana. — Sess.  Laws  1905,  c.  44,  Oklahoma. — Sess.  Laws  1905,  c.  21, 

sec.  1,  p.  80.  sec.  47,  p.  295. 

New  Mexico. — Sess.  Laws   1907,  c.  Oregon. — Sess.    Laws,    c.    228,    sec. 

49,  sec.  40.  11,  p.  405. 

North  Dakota. — Sess.  Laws  1905,  c.  South  Dakota. — Sess.  Laws,  1905,  c. 

34.  sec.  36,  p.  54.  132.  sec.  58,  p.  214. 

Oklahoma.— Sess.  Laws  1905,  c.  21,  Utah.— Sess.  Laws  1905,  c.  115.  sec. 

sec.  26,  p.  287.  2,  p.  177. 

Oregon. — Sess.  Laws  1905,  c.   228,  Washington. — Sess.    Laws    1905,    c. 

sec.  2,  p.  401.  88,  sec.  6,  p.  183. 
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One  important  matter  which  it  was  necessary  to  adjust  by  moans 
of  these  articles  of  incorporation  and  by-laws  was  the  disposition 
of  lands  held  in  private  ownership  in  excess  of  one  hundred  and 
sixty  acres. 

The  Reclamation  Act  provides  in  section  5  that  "No  right  to  the 
use  of  water  for  land  in  private  ownership  shall  be  sold  for  a  tract 
exceeding  one  hundred  and  sixty  acres  to  any  one  landowner,  and 
no  such  sale  shall  be  made  to  any  landowner  unless  he  be  an  actual 
bona  fide  resident  on  said  land,  or  occupant  thereof  residing  in 
the  neighborhood  of  said  land." 

In  the  construction  of  these  projects  the  United  States  ex- 
pends large  sums  amounting  in  most  cases  to  several  million  dol- 
lars, and  it  was  essential  that  there  should  be  no  danger  of  this 
investment  lying  idle  for  a  long  period  while  awaiting  the  disposal 
of  lands  in  small  blocks  by  those  who  hold  more  than  one  hundred 
and  sixty  acres,  or  by  those  holding  that  amount  or  less  who  were 
unwilling  to  comply  with  the  requirements  of  residence.  There 
was  also  to  be  considered  the  tendency  to  hold  as  large  blocks  as 
possible  for  the  great  increase  in  values  that  was  inevitable. 

To  meet  this  condition  it  became  necessary  to  have  an  assurance 
that  the  lands  would  come  into  the  hands  of  those  who  were  quali- 
fied to  apply  for  a  water-right  under  the  Reclamation  Act  as  soon 
as  the  government  was  ready  to  furnish  the  water. 

It  was  anticipated  by  all  who  had  given  the  matter  much  thought 
that  land  values  would  increase  materially  as  soon  as  the  Secre- 
tary of  the  Interior  had  adopted  a  project  and  authorized  construc- 
tion ;  that  these  valuations  would  gradually  increase  as  construction 
proceeded,  and  that  there  would  be  a  very  large  addition  to  the 
values  as  the  work  approached  completion. 

These  conditions  have  been  realized  even  in  greater  measure  than 
had  been  anticipated.  In  many  cases  lands  have  trebled  in  value, 
and  the  owners  have  benefited  by  a  greatly  increased  demand  due 
solely  to  the  expenditures  made  by  the  government,  and  to  the 
prospect  of  an  early  water  supply  in  a  region  where  previously 
the  probabilities  of  an  irrigation  system  seemed,  very  remote  be- 
cause of  the  enormous  expenditures  required  in  order  to  secure  a 
water  supply. 

It  will  be  noted  that  prior  to  the  passage  of  the  Reclamation  Act 
there  had  been  great  activity  in  the  construction  of  irrigation  sys- 
tems, with  the  result  that  when,  the  government  entered  the  field 
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there  were  practically  no  projects  which  could  be  developed  with- 
out extraordinary  expenditures  or  the  solution  of  difficult  engi- 
neering problems.  Accordingly  the  lands  affected  by  most  of 
these  projects  were  those  for  which  a  possible  irrigation  system 
seemed  very  remote  before  the  Federal  statute  became  effective. 

In  order  to  secure  prompt  returns  of  the  expenditures  by  the 
government  the  Secretary  of  the  Interior  required,  in  all  cases 
where  there  was  a  considerable  proportion  of  land  in  private  own- 
ership, that  positive  assurance  should  be  given  for  the  sale  of  tracts 
held  in  excess  of  one  hundred  and  sixty  acres.  To  meet  this  con- 
dition the  water  users  associations  adopted  the  plan  of  requiring 
the  holders  of  excess  lands  to  execute  what  is  known  as  an  excess 
holding  contract.  This  is  in  effect  a  deed  of  trust  transferring 
the  title  to  the  water  users  association  in  trust  with  power  to  sell 
the  excess  holdings  in  case  the  owner  does  not  dispose  of  the  land 
in  small  tracts  to  those  who  are  qualified  to  file  and  do  file  water- 
right  applications  in  conformity  with  the  Reclamation  Act. 

Up  to  the  present  time  it  has  not  been  necessary  to  enforce  these 
contracts  because  the  owners  of  the  lands  have  been  gradually  dis- 
posing of  the  excess  holdings,  so  that  in  the  projects  which  have 
been  completed  up  to  the  present  time  no  difficulty  along  this  line 
has  thus  far  been  encountered. 

Before  construction  is  begun  by  the  government  the  water  users 
association  is  required  to  enter  into  a  contract  with  the  Secretary 
of  the  Interior  in  the  following  form: 

FORM  OF  CONTRACT  BETWEEN  ASSOCIATIONS  OF  WATER  USERS 
AND  THE  SECRETARY  OF  THE  INTERIOR. 

These  articles  of  agreement,  made  and  entered  into  this  day  of 

19 ,  by  and  between  the  United  States  of  America,  acting  in 

this  behalf  by  ,  Secretary  of  the  Interior,  party  of  the  first 

part,  and  the  Water  Users  Association,  a  corporation  duly 

organized  and  existing  under  the  laws  of  the  of  , 

party  of  the  second  part,  their  successors  and  assigns,  witnesseth: 

That  whereas  the  Water  Users  Association  is  a  corporation 

organized  and  existing  under  the  laws  of  the  of  

for  the  purposes  mentioned  in  its  articles  of  incorporation  and  by-laws, 
copies  of  which  are  appended  to  this  agreement  and  are,  for  every  purpose 
of  the  interpretation,  construction,  and  consideration  of  this  agreement  and 
of  the  rights  of  the  parties  hereunder,  to  be  deemed,  held,  read,  and  con- 
sidered as  if  fully  written  out  or  printed  herein,  and  deemed  a  part  hereof; 
and 

Whereas  the  lands  embraced  within  the  area  proposed  to  be  irrigated  as 
described  in  said  articles  of  incorporation  or  by-laws  are  naturally  desert 
and  arid  and  incapable  of  proper  cultivation  without  irrigation,  and  will 
to  a  greater  or  less  extent  remain  unreclaimed,  unfit  for  habitation,  and 
uncultivated,  in  which  condition  they,  or  a  great  part  thereof,  now  arc, 
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unless  the  waters  of  the River  in and  

tributaries  be  impounded  and  the  flow  thereof  otherwise  regulated  and 
controlled ;  and 

Whereas,  the  Secretary  of  the  Interior  contemplates  the  construction  of 
certain  irrigation  works  under  the  provisions  of  an  act  of  Congress  entitled 
"An  act  appropriating  the  receipts  from  the  sale  and  disposal  of  public 
lands  in  certain  States  and  territories  to  the  construction  of  irrigation  works 
for  the  reclamation  of  arid  lands,"  approved  June  17,  1902,  for  the  irriga- 
tion and  reclamation  of  the  lands  described  in  the  said  articles  or  by-laws; 
and 

Whereas  the  incorporators  and  shareholders  of  said  Water 

Users  Association  are.  and  under  the  provisions  of  its  articles  of  incorpora- 
tion and  by-laws  must  be,  owners  and  occupants  of  lands  in  said  area,  and 
in  some  cases  are  appropriators  of  water  for  the  irrigation  thereof,  and  in 
addition  thereto  such  incorporators  and  shareholders  and  their  successors  or 
assigns  must  initiate  rights  to  the  use  of  water  from  the  said  proposed  irri- 
gation works,  to  be  constructed  by  the  Secretary  of  the  Interior  as  soon 
as  such  rights  may  be  initiated,  and  thereafter  complete  the  acquisition 
thereof  in  the  manner  and  upon  the  terms  and  conditions  to  be  prescribed 
therefor  by  the  Secretary  of  the  Interior,  which  rights  shall  be,  and  there- 
after continue  to  be,  forever  appurtenant  to  designated  lands  owned  by 
such  shareholders;  and 

Whereas  neither  the  relative  priority  nor  the  extent  of  the  individual 
appropriations  of  such  water  heretofore  made  by  said  incorporators  and 
shareholders  for  the  lands  described  in  said  articles  or  by-laws,  and  which 
are  now  vested  rights,  have  been  ascertained  or  determined,  but  said 
incorporators  and  shareholders  have  agreed,  among  themselves,  by  the  terms 
and  provisions  of  said  articles  of  incorporation  and  by-laws,  upon  the  rules 
and  principles  by  and  upon  which  the  relative  priority  and  the  extent  of 
their  several  appropriations  and  vested  rights  to  the  use  of  such  waters 
shall  be  determined: 

Now,  therefore,  it  is  agreed  and  understood  by  and  between  the  parties 
hereto — 

1.  That   if   the    Secretary   of   the    Interior   shall    authorize    and    cause   the 
construction  of  said  irrigation  works,  the  said  association  will  take  prompt 
action  to  secure  the  determination  by  the  courts  of  the  relative  rights  of 
its  shareholders  to  the  use  of  the  water  for  said  lands,  and  that   in  the 
determination  of  such   rights  and  of  their  respective  rights  to  the  use  of 
water  acquired  under  said  act  of  Congress  the  rules  and  principles  set  out 
in  said  articles  of  incorporation  and  by-laws,  for  such  determination,  shall 
be  deemed  the  established  rules  and  principles  for  that  purpose. 

2.  That  only  those  who  are  or  who  may  become  members  of  said  associa- 
tion,   under    the    provisions    of    its    articles    of    incorporation    and    by-laws, 
shall   be    accepted    as   applicants    for   rights    to    the   use   of   water    available 
by  means  of  said  proposed  irrigation  works. 

3.  That   the   aggregate   amount   of    such   rights   to   be  issued   shall,   in   no 
event,    exceed    the   number    of    acres    of   land    capable    of   irrigation   by   the 
total  amount  of  water  available  for  the  purpose,  being  (1)   the  amount  now 
appropriated  by   the   shareholders   of   said   association,   and    (2)    the   amount 
to  be   delivered   from  all   sources   in   excess   of   the   water   now   appropriated ; 
and  that  the  Secretary  of  the  Interior  shall  determine  the  number  of  acres 
so    capable    of   such   irrigation   as    aforesaid,    his    determination    to   be    made 
upon  due  and   expert   consideration  of  all   available   data,  and   to   be   based 
upon  and  measured  and  limited  by  the  beneficial  use  of  water. 

4.  That   the    payments    for    the    water    rights    to    be    issued   to    the    share- 
holders  of   said    association,   under   the   provisions   of   said   act   of   Congress, 

shall   be   divided   into    not   less   than    annual    payments,   the    first    of 

which  shall  be   payable   when   the   water  is  first   delivered   from  said   works, 
or   within   ft   reasonable   time    thereafter,    and    after    due   notice    thereof    by 
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the  Secretary  of  the  Interior  to  the  association,  and  that  the  cost  of  said 
proposed  irrigation  works  shall  be  apportioned  equally  per  acre  among  those 
acquiring  such  rights. 

5.  That    the    said    Water    Users    Association    hereby    guarantees    the    pay- 
ments for  that  part   of  the'  cost  of  the  irrigation  works   which  shall  be  ap- 
portioned by  the  Secretary  of   the   Interior  to   its  shareholders,  and  also   for 
the   cost    of   operation    and   maintenance    as   may   be   assessed    from   year   to 
year    by    the    Secretary   of    the    Interior,    and    will    promptly    levy    calls    or 
assessments  therefor  and  collect  or  require  prompt  payment  thereof  in  such 
manner  as   the   Secretary  of  the   Interior   may   direct ;   that  it   will   promptly 
pay  the  sums  collected  by  it  to  the  receiver  of  the  local  land  office  for  the 
district  in  which   said  lands   are  situated;    that  it  will  promptly   employ  the 
means    provided    and    authorized    by    the    said    articles   of    incorporation    and 
by-laws   for  the  enforcement  of  such  collections,  and  will  not  change,  alter, 
or   amend    its   articles   of   incorporation   or   by-laws    in    any    manner    whereby 
such    means    of    collection,    or    the    lien    given    to    it    by    the   shareholders    to 
secure  the  payment  thereof,  or  of  any  assessments  contemplated  or  author- 
ized thereby,  shall  be  impaired,  diminished,  or  rendered  less  effective,  with- 
out the  consent  of  the  Secretary  of  the  Interior. 

6.  That    the    United    States    shall    in    no    manner    be    responsible    for    the 
sums  collected  by  said  association  until  they  have  been  paid  into  the  hands 
of   the   receiver   of   the   local    land    office,   as   provided    by   the   law,    and    in 
accordance  with  such  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Interior. 

7.  That    for    the    purpose    of    enforcing    eaid    collections,    the    association 
will    adopt    and    enforce    proper    by-laws,    subject    to    the    approval    of    the 
Secretary   of  the   Interior,  and  not  change  them  so  as  to   in  anywise   impair 
their   efficiency   for  said   purpose,   and   will   otherwise   do   any   and   all   things 
it  is  authorized  and  empowered  to  do  in  the  premises. 

8.  That    the    association    will    adopt    and    enforce    such    rules    and    regula- 
tions  as   it   is   authorized    by    its   articles   of   incorporation    and    by-laws    to 
adopt    and    enforce,    concerning    the    use    of    water    by    its    shareholders    and 
concerning   the   administration    of   the   affairs   of   the   association,   to   effectu- 
ally   carry    out    and    promote    the    purposes    of    its    organization    within    the 
provisions    of    said    articles    of    incorporation    and    by-laws,    which    rules    and 
regulations  shall  be  subject  to  the  approval  of  the  Secretary  of  the  Interior, 
and  that  if  the  association  fail  to  make  and  adopt  such  rules  and  regula- 
tions,  then   the   Secretary   of   the   Interior   may   prescribe   them;    but   in   such 
event   the    Secretary   of   the   Interior   shall   impose   no   rule   or   regulation   in- 
terfering  with   any   vested   right    of   the   shareholders   of   the   association,   as 
defined  or  modified  by  said  articles  of  incorporation  and  by-laws. 

9.  That    persons   who    are   not   now   members   of   the   association,   but   wbrt 
may   be   the   owners   or  occupants   of   land  to   be   irrigated,   as   described   in 
its  articles  of  incorporation   or  by-laws,  or   of   added   lands   as   therein   pro- 
vided for  and  to  whom  rights  to  the  use  of  water  from  the  proposed  irriga- 
tion  works   may   be   issued   by   the   United   States,   may,   at    the   designation 
of   the   Secretary  of  the   Interior,   become   members  of   the   association   upon 
subscribing  to  the  stock  thereof  and  upon  compliance  with  the  other  condi- 
tions prescribed  for  such  membership. 

10.  That   in   all   the    relations    between    the    United    States    and    this    asso- 
ciation  and   the  members  of  the  association,  the  rights  of   the  members  of 
the  association  to  the  use  of  water  where  the  same  have  vested,  are  to  be 
defined,   determined,   and   enjoyed   in   accordance  with  the   provisions   of   the 
said  act  of  Congress   and  of  other  acts  of  Congress  on   the  subject  of  the 
acquisition    and    enjoyment    of    the    rights    to    use    water;    and    also    by    the 
laws   of    ,   where   not   inconsistent   therewith,   modified,   if   modi- 
fied at   all,  by   the  provisions  of   the  articles  of   incorporation   and  by-laws 
of  said  association. 

11.  That  nothing  contained  in  this  agreement,  or  to  be  implied  from  the 
fact  of  its  execution,  shall  be  construed,  held,  or  deemed  to  be  an  approval 
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by  the  Secretary  of  the  Interior,  nor  an  adoption  by  him  of  the  articles 
of  incorporation  or  by-laws  of  said  association  in  all  their  details  as  the 
form  of  organization  of  water  users  contemplated  and  authorized  by  Sec- 
tion 6  of  the  said  act  of  Congress  of  June  17,  1902;  but  such  approval  and 
adoption  is  expressly  reserved  until  the  conditions  prescribed  in  said  act 
authorizing  such  approval  and  adoption  shall  have  arisen;  and  that  when 
the  Secretary  of  the  Interior  shall  make,  approve,  and  promulgate  rules  and 
regulations  for  the  administration  of  the  water  to  be  supplied  from  said 
proposed  irrigation  works,  such  rules  and  regulations  and  such  modifications 
thereof  as  the  Secretary  may,  from  time  to  time,  approve  and  promulgate, 
shall  be  deemed  and  held  to  be  obligatory  upon  this  association  as  fully 
and  completely,  and  to  every  intent  and  purpose  as  if  they  were  now  made, 
approved,  promulgated,  and  written  out  in  full  in  this  agreement,  and  the 
same  are  to  be  so  read  and  construed. 

In  witness  whereof  the  undersigned  have  hereunto  subscribed  their  name* 
and  affixed  their  seals  the  day  and  year  first  herein  written. 

[Departmental  Seal.]  , 

Secretary  of  the  Interior, 
For  and  on  behalf  of  the  United  States  of  America, 

Party  of  the  First  Part 

[Corporate  Seal.]  , 

By  , 

Party  of  the  Second  Part. 
Attest:     ,  Secretary. 

By  this  contract  the  association  agrees  to  adjudicate  the  water- 
rights  of  its  shareholders  in  accordance  with  the  principles  set  out 
in  the  articles  of  incorporation  and  by-laws;  guarantees  the  pay- 
ment of  the  charges  apportioned  by  the  Secretary  of  the  Interior 
against  the  lands  of  its  stockholders;  and  agrees  to  adopt  and  en- 
force rules  and  regulations  concerning  the  use  of  water  by  its 
shareholders  which  shall  conform  to  the  requirements  of  the  gov- 
ernment. 

On  the  other  hand,  the  government  agrees  to  fix  the  irrigable 
acreage  so  that  there  shall  be  a  sufficient  water  supply  for  each 
tract,  and  to  recognize  only  those  who  are  members  of  the  asso- 
ciation as  qualified  to  apply  for  water-rights.  The  contract  covers 
various  other  details  of  the  relations  between  the  association  and 
the  United  States. 

These  associations  have  been  able  to  facilitate  the  operations  of 
the  government  in  many  directions.  They  have  assisted  in  fixing 
the  prices  of  lands  which  it  was  necessary  for  the  government  to 
purchase.  In  several  cases  they  have  acquired  lands  by  condem- 
nation when  it  seemed  more  practicable  for  the  association  to  take 
this  action  than  for  the  United  States.11 

But  few  questions  regarding  the  water  users  associations  in 
their  relations  to  the  United  States  have  yet  been  passed  upon  by 

"  Lee  v.  Salt  River  Valley  Water  Users  Assn.  (Ariz.),  90  Pac.  1130. 
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the  courts.  In  the  ease  of  Umatilla  Water  Users  Assn.  v.  Irwin,12 
the  relations  of  the  association  to  the  United  States  were  com- 
mented upon  in  a  general  way,  and  the  validity  of  its  contract 
with  the  Secretary  of  the  Interior  was  impliedly  upheld  by  the 
supreme  court  of  the  State  of  Oregon.  In  Bu.rley  v.  United 
States  13  the  circuit  court  of  appeals  of  the  United  States  held  that 
there  was  no  valid  objection  to  entering  into  such  co-operative 
agreements  with  the  owners  of  private  land  under  reclamation 
projects. 

These  water  users  associations  represent  a  rather  novel  means 
of  co-operation  in  carrying  out  the  legislative  will,  and  their  future 
proceedings  will  doubtless  present  for  solution  many  interesting 
legal  problems. 

12  108  Pac.  1017.  &  179  Fed.  1-11. 
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§  1428.    DIGEST  OF  STATUTES. 

The  following  digest  of  the  statutes  of  the  Western  States  upon 
waters  is  intended  merely  as  a  guide  to  the  main  features  thereof, 
and  as  an  indication  of  the  recent  character  and  extent  of  legisla- 
tion. The  statutes  of  the  majority  of  the  States  are  too  volumi- 
nous to  be  given  in  detail,  and  only  the  most  important  features 
are  noted.  The  latest  law  of  Oregon  is  given  in  full,  however,  as 
are  also  the  Federal  and  California  statutes. 

The  laws  of  Wyoming  are  the  basis  of  very  much  of  the  State 
legislation.  They  are  the  result  of  labors  of  Mr.  Elwood  Mead, 
formerly  State  Engineer  of  Wyoming,  and  later  Chief  of  the  Irri- 
gation Investigation  of  the  United  States  Department  of  Agricul- 
ture, and  of  Mr.  Clarence  T.  Johnston,  until  recently  Wyoming's 
State  Engineer,  and  now  Professor  of  Engineering  in  the  Uni- 
versity of  Michigan.  In  1903  an  attempt  was  made  to  introduce 
in  California,  by  what  was  known  as  the  Works  bill,  an  adminis- 
trative code  similar  to  the  laws  of  Wyoming.  The  attempt  was 
aided  by  Professor  Mead,  then  occupying  a  chair  in  the  University 
of  California,  who  urged  such  a  measure  in  a  publication  of  the 
United  States  Department  of  Agriculture,1  but  the  bill  failed  of 
passage  because  of  the  opposition  of  irrigators  in  Southern  Cali- 
fornia. A  similar  bill  failed  in  1909,  but  a  measure  of  this  kind 
passed  in  1911  for  water-powers.  In  1903,  at  the  direct  solicita- 
tion of  commissions  appointed  by  the  governors  of  Oregon  and 
Washington,  a  draft  for  a  code  was  prepared  by  Mr.  Morris  Bien, 
of  the  legal  department  of  the  United  States  Reclamation  Service. 
This  code  was  partially  adopted  in  Oregon,  but  failed  of  passage 
in  Washington.  Nevertheless  it  was  substantially  enacted  in  North 
Dakota,  South  Dakota  and  Oklahoma,  in  the  statutes  given  below. 
The  draft  by  Mr.  Bien  was  based  upon  the  codes  already  existing 
in  Wyoming  and  other  States.  Oregon  adopted  a  similar  law  in 

l  Bulletin  100. 

(1327) 
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1909.  The  writer  understands  that  while  legislation  of  this  kind 
is  favored  by  all  engineers,  whether  of  the  Department  of  Agri- 
culture or  of  the  Reclamation  Service  of  the  Department  of  the 
Interior,  yet  the  Department  of  Agriculture  is  most  pleased  with 
the  part  of  it  looking  to  the  encouragement  of  private  enterprises, 
while  the  Reclamation  Service  is  most  interested  in  that  part  which 
tends  to  "government  ownership"  of  irrigation. 

This  legislation  has  been  criticised  as  enforcing  litigation  on  all 
water  users  to  establish  their  rights,  when  but  a  small  proportion 
of  contests  would  arise  if  left  alone,  and  because  of  the  enforced 
expense.  In  a  case  where  this  objection  was  raised  it  was  said : 
"Every  person  who  appropriates  water  under  the  laws  of  this 
State  must  remember  that  it  is  sure  to  cost  something  for  a  final 
adjudication.'  of  such  rights,  and  that  they  must  pay  the  costs."2 
In  the  report  of  the  Wyoming  State  Engineer  for  1905-06  in  prac- 
tice the  Wyoming  system  is  said  to  work  to  general  satisfaction. 
Only  one  arrest  occurred  in  five  years  in  water  division  number 
two  in  that  State,  and  in  two  years  no  appeals  were  taken  from 
the  orders  of  the  water  officials.  And  the  wide  adoption  of  the 
"Water  Code"  administrative  system  shows  that  there  was  a  de- 
mand for  it. 

The  relation  of  the  law  of  waters  to  practical  irrigation  is  a 
matter  of  great  importance.  The  writer  has  endeavored  to  state 
the  law  as  it  is.  Many  engineers  in  the  field,  however,  believe 
that  the  law  as  it  has  been  worked  out  by  the  slow  and  laborious 
process  of  court  decision  (spread  through  many  books  where  it  is 
not  easily  found,  and  taking  shape  considerably  from  the  conserva- 
tive attitude  of  the  courts  in  their  desire  to  protect  vested  rights — 
or,  as  Professor  Mead  expressed  it : 3  "  The  slow  evolution  of  a 
doctrine  by  piecemeal  through  court  decision")  does  not  ade- 
quately meet  the  requirements  of  the  present  energetic  prosecution 
of  irrigation  works  by  many  new  methods.  This  attitude  of  the 
hydraulic  engineers  has  led  to  the  recent  water  code  legislation.4 

2  Boise    etc.    Co.    v.    Stewart,    10  in    ordinary    suits    at    law."     (Cong. 
Idaho,  38,  77  Pac.  31.  Eec.,  vol.  35,  pp.  85,  86,  Roosevelt's 

3  Bulletin  100,  U.  S.  Dep.  Agric.,  p.  Message,  57th  Cong.,  1st  Session.) 
49.  The  judges  say:  "We  cannot  agree 

4  Ex-President  Roosevelt  said:  "The  that  the  doctrine  [a  point  in  the  law 
security    and     value    of    the    homes  of  appropriation]   has    resulted  from 
created    depend   largely   on   the    sta-  ignorance   concerning  irrigation  mat- 
bility  of  titles  to  water,  but  the  ma-  ters.     Nor  can  we  agree  with  the  no- 
jority  of  these  rest  on  the  uncertain  tion    that    men    not    necessarily    or 
foundation  of  court  decisions  rendered  usually  trained  in  the  law  are  more 
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As  above  stated,  a  draft  of  a  State  Water  Code  was  prepared 
by  Mr.  Bien,  of  the  United  States  Reclamation  Service.  The 
writer  requested  Mr.  Bien  to  present  to  the  readers  of  this  book 
a  general  view  of  the  objects  sought  in  the  Water  Code  legislation, 
and  in  reply  received  the  following  letter,  which  the  writer  consid- 
ers it  a  privilege  to  be  able  to  include. 

DEPARTMENT  OF  THE  INTERIOR. 

UNITED     STATES     GEOLOGICAL     SURVEY. 
RECLAMATION    SERVICE. 

Washington,  D.  C.,  November  1,  1905. 
Mr.  Samuel  C.  Wiel, 

Dear  Sir:  I  am  in  receipt  of  yours  of  October  21,  1905,  request- 
ing a  statement  of  views  concerning  the  recent  irrigation  legisla- 
tion in  the  States  and  Territories  of  the  West.  My  understanding 
is  that  you  desire  an  expression  concerning  the  relation  of  these 
enactments  to  the  engineering  side  of  irrigation. 

In  regard  to  the  general  features  of  this  subject,  the  most  im- 
portant matter  of  interest  to  the  engineer  is  that  the  adjudications 
of  the  courts  upon  the  subject  of  water-rights  should  bear  a  closer 
.relation  to  the  physical  conditions  than  was  the  case  until  within 
recent  years,  and  even  now  there  are  frequent  decisions  which  do 
not  take  fully  into  account  the  facts  regarding  water  supply  and 
the  needs  of  the  irrigators. 

The  principal  advance  in  recent  years  in  irrigation  legislation 
has  been  a  tendency  to  provide  the  supervision  of  persons  tech- 
nically qualified  on  the  engineering  side,  in  the  appropriation,  ad- 
judication and  distribution  of  water. 

The  earliest  practice  in  the  arid  region  permitted  appropriators 
to  put  of  record  such  claims  to  the  water  supply  as  they  deemed 
advisable.  The  natural  tendency  was  to  make  the  claim  large 
enough  to  cover  all  possible  future  development  of  their  plans. 
This  led  in  many  instances  to  speculative  "claims  and  numerous 
cases  are  of  record  where  each  of  a  number  of  claims  to  the  water 

competent  than  the  courts  to   deter-  gators."     Potter,    J.,    in    Johnston  v. 

mine   the  legal   principles   controlling  Little   Horse   etc.   Co.,    13   Wyo.   208, 

the  use  of  water  by  prior  appropria-  110  Am.  St.  Rep.  986,  79  Pac.  26,  70 

tion  notwithstanding  that  the  judges,  L.  R.  A.  341. 
as  a  rule,  may  not  be  practical  irri- 
Water  Rights— 84 
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of  a  stream  filed  in  pursuance  of  the  State  statute  involved  a  larger 
quantity  of  water  than  had  ever  flowed  in  it  even  in  times  of  great- 
est flood. 

When  questions  concerning  such  a  stream  came  before  the  courts 
for  adjustment  the  record  would  show  claims  to  the  use  of  water 
far  in  excess  of  any  possible  supply  in  connection  with  expert  tes- 
timony (much  of  it  was  unreliable)  as  to  the  quantity  of  water 
available.  In  addition  to  this  there  would  be  much  testimony  on 
behalf  of  the  parties  to  the  proceeding  tending  to  show  the  needs 
of  crops  as  far  in  excess  of  the  requirements  of  reasonable  use. 

As  a  result,  the  courts  have  decreed  to  the  various  claimants 
rights  to  the  use  of  water  which  could  by  no  possibility  be  obtained 
from  the  stream  because  the  water  was  not  there.  These  decrees 
have  therefore  left  matters  in  but  little  better  shape  than  they 
were  before,  and  the  parties  have  often  been  required  to  agree 
among  themselves  as  to  the  partition  of  the  water  supply,  follow- 
ing these  decrees  only  in  a  general  way,  as  an  alternative  to  further 
expensive  litigation. 

In  most  of  the  recent  legislation  provision  is  made  for  a  State 
Engineer  who  shall  carefully  examine  all  applications  for  water- 
rights  and  attempt  to  keep  such  applications  within  some  reason- 
able relation  to  the  amount  of  water  available.  He  is  required  also 
from  time  to  time  to  make  hydrographic  surveys,  measuring  the 
water  supply  in  the  streams  and  the  amounts  used  for  irrigation 
and  other  purposes.  These  investigations  are  used  for  the  purpose 
of  adjudicating  the  claims  to  water  already  of  record  and  with  re- 
sulting determination  of  the  amount  of  unappropriated  water 
available  for  further  application. 

In  this  way  the  States  having  legislation  of  this  character  pro- 
pose to  adjust  accurately  all  claims  of  record  and  to  regulate  the 
filing  of  future  claims. 

The  investigations  of  the  State  Engineer  as  .to  the  water  which 
is  used  are  ultimately  to  form  the  basis  of  an  adjustment  of  the 
rights  of  all  parties  by  the  courts.  In  some  States  there  is  an  in- 
termediate step  providing  for  an  adjustment  by  a  State  tribunal 
which  is  final  in  case  there  is  no  appeal  to  the  judicial  branch. 

The  water  claimed  under  adjudication  by  the  courts  or  under 
filings  of  record  is  distributed  by  State  officers  usually  appointed 
by  the  State  Engineer.  The  distribution  is  therefore,  in  a  similar 
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way,  under  the  supervision  of  persons  technically  qualified  to 
measure  the  water  supply  who  become  thoroughly  familiar  with  the 
rights  of  all  parties  in  the  districts  under  their  charge  and  who 
are  thus  qualified  to  distribute  the  water  to  the  best  advantage, 
avoiding  a  condition  which  has  often  existed,  of  a  waste  in  the  use 
of  water  in  one  portion  of  a  stream  system  and  a  corresponding 
shortage  in  another. 

In  addition  to  this,  the  legislation  often  provides  a  minimum 
duty  of  water,  namely,  that  the  unit  of  water  supply  shall  be  util- 
ized for  the  irrigation  of  not  less  than  a  given  number  of  acres. 
This  legislative  declaration  of  the  duty  of  water  would  naturally  be 
a  guide  to  the  courts  in  their  adjudications  and  prevent  the  decree 
of  excessive  quantities  of  water,  of  which  so  many  instances  are  of 
record. 

The  gratifying  feature  of  nearly  all  recent  legislation  is  the  rec- 
ognition of  the  logical  underlying  principles  of  the  use  of  the  waters 
in  the  Western  States  and  Territories,  a  principle  which  is  con- 
cisely stated  in  section  8  of  the  Act  of  Congress  approved  June  17, 
1902  (32  Stat.,388),  known  as  the  Reclamation  Act:  "That  the 
right  to  the  use  of  water  ....  shall  be  appurtenant  to  the  land  irri- 
gated and  beneficial  use  shall  be  the  basis,  the  measure  and  the  limit 
of  the  right." 

The  idea  that  all  rights  to  the  use  of  water  shall  be  founded  upon 
beneficial  use  is  of  course  as  fully  applicable  to  mining,  power, 
manufacturing  and  all  other  beneficial  purposes,  as  to  irrigation. 

The  application  of  this  principle  to  future  legislation  of  the  vari- 
ous States  and  Territories  in  which  irrigation  is  practiced  cannot 
fail  to  bring  about  a  more  satisfactory  condition  in  this  respect 
and  eliminate  from  enterprises  depending  upon  the  use  of  water 
the  doubts  as  to  the  legal  status  of  water-rights  and  the  great  ex- 
pense due  to  litigation  resulting  from  these  uncertainties. 

The  interest  of  the  engineer  in  this  legislation  is  of  primary  im- 
portance, as  he  finds  it  a  great  handicap  in  the  designing  of  eco- 
nomical and  efficient  hydraulic  structures  when  the  amount  of 
water  which  may  be  available  for  use  therein  is  undetermined. 
The  question  in  fact  involves  engineering  considerations  fully  as 
much  as,  if  not  more  than,  those  of  a  legal  nature,  and  the  out- 
look for  future  legislation  is  the  more  satisfactory  because  legis- 
lators have  begun  to  recognize  the  hydraulic  engineer  as  a  neces- 
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sary  factor  in  the  appropriation,  adjudication  and  distribution  of 
rights  to  the  use  of  water. 

Very  respectfully, 

MORRIS  BIEN, 

SUPERVISING  ENGINEER, 
U.   S.   RECLAMATION   SERVICE.5 


B  By  way  of  suggestions,  the  State 
Engineers  of  six  States  met  and 
formed  the  Association  of  State  En- 
gineers at  Salt  Lake  City  in  May, 
1904.  The  first  regular  meeting  was 
held  at  Boise  City,  Idaho,  in  Septem- 
ber, 1904.  At  this  meeting  resolu- 
tions were  unanimously  adopted  recom- 
mending that  rights  should  be  limited 
to  a  definite  volume  per  season  rather 
than  a  definite  flow  for  an  indefinite 
period ;  that  maps  accompanying  fil- 
ings should  be  drawn  from  actual  sur- 
veys; that  water-rights  should  be  ap- 
purtenant to  the  land  irrigated  and  in- 
separable therefrom}  except  by  some 


regular  procedure;  that  the  State  En- 
gineer should  be  the  chief  executive 
in  water  administration,  and  should 
have  larger  discretion  in  limiting  the 
use  by  individuals,  in  approving  or  re- 
jecting applications  for  appropria- 
tions, in  extending  time  for  filings 
and  in  appointing  his  subordinates. 
A  recent  writer  (Mill's  Irrigation 
Manual)  suggests  the  creation  of  a 
special  judicial  tribunal  to  handle 
water  litigation,  to  be  called  a  water- 
court;  and  the  State  Engineer  of  Colo- 
rado, Mr.  Charles  W.  Comstock  makes 
the  same  recommendation  in  his  re- 
port for  the  year  ending  1910. 
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§  1429.    FEDERAL  STATUTES. 

Constitution. 

Act  of  1866. 

Desert  Land  Act. 

Other  assurances  of  local  law. 

Withdrawal  Acts. 

Right  of  Way  and  Reservoir  Site  Acts. 

Water-power  projects  on  navigable  waters. 

Carey  Act. 

National  Irrigation  Act. 

Debris  Act. 

Irrigation  investigation. 

The  public  survey. 

Miscellaneous. 

Federal  statutes  construed. 

Constitution. — Article  IV,  sec.  3,  subd.  2. — "The  Congress  shall 
have  Power  to  dispose  of  and  make  all  needful  Rules  and  Regulations 
respecting  the  Territory  or  other  Property  belonging  to  the  United 
States ;  and  nothing  in  this  Constitution  shall  be  so  construed  as  to 
Prejudice  any  Claims  of  the  United  States,  or  of  any  particular 
State." 

Amendment  X. — "The  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States. respectively,  or  to  the  people." 

Amendment  V. — "No  person  shall  be  ....  nor  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law;  nor  shall  pri- 
vate property  be  taken  for  public  use,  without  just  compensation." 
(This  amendment  applies  only  to  acts  of  Congress.) 

Amendment  XIV.  "  ....  Nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law; 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws." 

Text,  c.  5  et  seq. 

Act  of  1866. — Rev.  Stats.,  sec.  2339. — "Whenever,  by  priority 
of  possession,  rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes,  have  vested  and  accrued,  and 
the  same  are  recognized  and  acknowledged  by  the  local  customs, 
laws  and  the  decisions  of  courts,  the  possessors  and  owners  of  such 
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[Act  of  1886] 

vested  rights  shall  be  maintained  and  protected  in  the  same;  and 
the  right  of  way  for  the  construction  of  ditches  and  canals  for 
the  purposes  herein  specified  is  acknowledged  and  confirmed;  but 
whenever  any  person,  in  the  construction  of  any  ditch  or  canal, 
injures  or  damages  the  possession  of  any  settler  on  the  public 
domain,  the  party  committing  such  injury  or  damage  shall  be  liable 
to  the  party  injured  for  such  injury  or  damage."  (Sec.  9,  A.  C. 
July  26,  1866;  14  Stat.  253,  c.  262;  U.  S.  Comp.  Stats.  1901,  p. 
1437.) 

Rev.  Stats.,  sec.  2340.  "All  patents  granted,  or  pre-emption  or 
homesteads  allowed,  shall  be  subject  to  any  vested  and  accrued 
water-rights,  or  rights  to  ditches  and  reservoirs  used  in  connection 
with  such  water-rights  as  may  have  been  acquired  under  or  recog- 
nized by  the  preceding  section."  (Sec.  17,  A.  C.  July  9,  1870; 
16  Stat.  218;  U.  S.  Comp.  Stats.  1901,  p.  1437.) 

Text,  c.  128  et  seq. 

Desert  Land  Act.— 1$  Stat.  377,  1  Supp.  Rev.  Stats.  137.  En- 
acted March  3,  1877.  Amended  1891  (26  Stat.  1095);  amended 
A.  C.  June  27,  1906  (34  Stat.  520);  amended  March  26,  1908  (35 
Stat.  48);  amended  March  28,  1908  (35  Stat.  52). 

1  'Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America,  in  Congress  assembled,  that  it  shall 
be  lawful  for  any  citizen  of  the  United  States,  or  any  person  of 
requisite  age  'who  may  be  entitled  to  become  a  citizen,  and  who 
has  filed  his  declaration  to  become  such,'  and  upon  payment  of 
twenty-five  cents  per  acre — to  file  a  declaration  under  oath  with 
the  register  and  the  receiver  of  the  land  district  in  which  any 
desert  land  is  situated,  that  he  intends  to  reclaim  a  tract  of  desert 
land  not  exceeding  one  section,  by  conducting  water  upon  the 
same,  within  the  period  of  three  years  thereafter,  provided,  how- 
ever, that  the  right  to  the  use  of  ivater  by  the  person  so  conducting 
the  same,  on  or  to  any  tract  of  desert  land  of  six  hundred  and 
forty  acres  shall  depend  upon  bona  fide  prior  appropriation;  and 
such  right  shall  not  exceed  the  amount  of  water  actually  appro- 
priated, and  necessarily  used  for  the  purpose  of  irrigation  and 
reclamation;  and  all  surplus  water  over  and  above  such  actual- 
appropriation  and  use,  together  with  the  ivater  of  all  lakes,  rivers, 
and  other  sources  of  water  supply  upon  the  public  lands  and  not 
navigable,  sJiall  remain  and  be  held  free  for  the  appropriation  and 
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use  of  the  public  for  irrigation,  mining  and  manufacturing  pur- 
poses subject  to  existing  rights ' 

As  originally  enacted  it  applied  to 
California,  Oregon,  Nevada,  Wash- 
ington, Idaho,  Montana,  Utah, 
Wyoming,  Arizona,  New  Mexico. 
By  Stat.  March  3,  1891  (26  Stat. 
1096,  sec.  2),  it  was  extended  to 
Colorado.  An  act  of  June  17, 
1910  (c.  298,  p.  531,  Sess.  Laws 
1909-10,  61st  Cong.,  2d  Sess.) 
covers  dry-farming  enlarged  home- 
steads in  Idaho.  See,  also,  A.  C. 
February  19,  1909,  c.  160,  35  Stat. 


639,  regarding  dry-farming  home- 
steads. Discovery  of  water  subse- 
quent to  entry  does  not  invalidate 
an  entry  made  in  good  faith  under 
the  Dry-farming  Act  (38  Land  Dec. 
586). 

Most  of  the  act  is  upon  a  field 
outside  of  this  book.  Some  further 
sections  and  amendments  are  printed 
in  connection  with  the  Reclamation 
Act  below. 


Text,  §  176. 

Other  Assurances  of  Local  Law. — In  addition  to  the  act  of  1866 
and  the  Desert  Land  Act  of  1877,  the  following  are  the  congres- 
sional assurances  of  local  law  referred  to  in  section  176,  supra,  of 
the  text: 


The  proviso  in  the  act  of  March  3, 
1891,  is:  "The  privilege  herein  granted 
shall  not  be  construed  to  interfere 
with  the  control  of  water  for  irriga- 
tion and  other  purposes  under  au- 
thority of  the  respective  States  and 
Territories."  Sec.  18  of  the  A.  C. 
March  3,  1891,  26  Stat.  1095. 

The  Forest  Service  Administration 
Act  of  June  4,  1897  (30  Stat.  35) 
provides:  "All  waters  on  such  reser- 
vations may  be  used  for  domestic, 
mining,  milling,  or  irrigation  pur- 
poses, under  the  laws  of  the  State 
wherein  such  forest  reservations  are 
iituated,  or  tinder  the  laws  of  the 
United  States  and  the  rules  and  regu- 
lations established  thereunder." 

An  art  of  February  26,  1897  (29 
Stat.  599,  c.  335),  provides:  "The 
charges  for  water  coming  in  whole 
or  part  from  reservoir  sites  used  or 
occupied  under  the  provisions  of  this 
act  shall  always  be  subject  to  the  con- 
trol and  regulation  of  the  respective 
States  and  Territories  in  whic'i  such 
reservoirs  are  in  whole  or  part  situ- 
nte." 

The  National  Irrigation  Act  of 
June  17,  1902,  sec.  8  (32  Stat.  390), 
provides:  "Nothing  in  this  act  shall 
be  construed  as  affecting  or  intended 
to  affect  or  to  in  any  war  int<  rf<T>> 
with  the  laws  of  any  State  or  Terri- 


tory relating  to  the  control,  appropria- 
tion, use  or  distribution  of  water  used 
in  irrigation,  or  any  vested  right  ac- 
quired thereunder,  and  the  Secretary 
of  the  Interior,  in  carrying  out  the 
provisions  of  this  act,  shall  proceed 
in  conformity  with  such  laws,  and 
nothing  herein  shall  in  any  way  affect 
any  right  of  any  State  or  of  the 
Federal  government  or  of  any  land- 
owner, appropriator,  or  user  of  water 
in,  to,  or  from  any  interstate  stream 
or  the  waters  thereof." 

An  act  of  February,  1905  (33  Stat. 
628),  provides  that  grants  of  rights 
of  way  for  municipal  or  mining  shall 
be  "subject  to  the  laws  of  the  State 
or  Territory  in  which  said  reserves 
are  respectively  situated." 

An  act  of  1911,  giving  the  Beclama- 
tion Service  power  to  furnish  water  to 
Carey  Act  projects,  provides:  "That 
nothing  in  this  act  contained  shall  be 
held  or  construed  as  enlarging  or  at- 
tempting to  enlarge  the  right  of  the 
United  States,  under  existing  law,  to 
control  the  water  of  any  stream  in 
any  State."  A.  C.  Feb.  21,  1911 
(Pub.  No.  406). 

In  the  extra  session  of  Congress 
now  sitting,  H.  R.  777  is  a  bill  to 
grant  the  public  lands  to  the  re* 
spective  States. 
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Withdrawal  Acts. — The  chief  withdrawal  act  is  that  of  June 
25,  1910  (c.  421,  p.  847,  Session  Laws  of  1910,  61st  Cong.,  2d  Ses- 
sion; approved  June  25,  1910),  entitled  "An  act  to  authorize  the 
President  of  the  United  States  to  make  withdrawals  of  public 
lands  in  certain  cases."  This  act  follows  in  full: 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  that  the 
President  may  at  any  time  in  his  discretion,  temporarily  withdraw 
from  settlement,  location,  sale,  or  entry  any  of  the  public  lands  of 
the  United  States  including  the  District  of  Alaska,  and  reserve 
the  same  for  water-power  sites,  irrigation,  classification  of  lands, 
or  other  public  purposes  to  be  specified  in  the  orders  of  with- 
drawals, and  such  withdrawals  or  reservations  shall  remain  in  force 
until  revoked  by  him  or  by  an  act  of  Congress. 

"Sec.  2.  That  all  lands  withdrawn  under  the  provisions  of 
this  act  shall  at  all  times  be  open  to  exploration,  discovery,  occu- 
pation, and  purchase,  under  the  mining  laws  of  the  United  States, 
so  far  as  the  same  apply  to  minerals  other  than  coal,  oil,  gas,  and 
phosphates:  Provided,  that  the  rights  of  any  person  who,  at  the 
date  of  any  order  of  withdrawal  heretofore  or  hereafter  made,  is 
a  bona  fide  occupant  or  claimant,  of  oil  or  gas  bearing  lands,  and 
who,  at  such  date,  is  in  diligent  prosecution  of  work  leading  to 
discovery  of  oil  or  gas,  shall  not  be  affected  or  impaired  by  such 
order,  so  long  as  such  occupant  or  claimant  shall  continue  in  dili- 
gent prosecution  of  said  work:  And  provided  further,  that  this 
act  shall  not  be  construed  as  a  recognition,  abridgment,  or  enlarge- 
ment of  any  asserted  rights  or  claims  initiated  upon  any  oil  or  gas 
bearing  lands  after  any  withdrawal  of  such  lands  made  prior  to 
the  passage  of  this  act :  And  provided  further,  that  there  shall  be 
excepted  from  the  force  and  effect  of  any  withdrawal  made  under 
the  provisions  of  this  act  all  lands  which  are,  on  the  date  of  such 
withdrawal,  embraced  in  any  lawful  homestead  or  desert  land 
entry  theretofore  made,  or  upon  which  any  valid  settlement  has 
been  made  and  is  at  said  date  being  maintained  and  perfected 
pursuant  to  law;  but  the  terms  of  this  proviso  shall  not  continue 
to  apply  to  any  particular  tract  of  land  unless  the  entryman  or 
settler  shall  continue  to  comply  with  the  law  under  which  the  en- 
try or  settlement  was  made :  And  provided  further,  that  hereafter 
no  forest  reserve  shall  be  created,  nor  shall  any  additions  be  made 
to  one  heretofore  created  within  the  limits  of  the  States  of  Oregon, 
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Washington,  Idaho,  Montana,  Colorado,  or  Wyoming,  except  by 

act  of  Congress. 

"Sec.  3.  That  the  Secretary  of  the  Interior  shall  report  all 
such  withdrawals  to  Congress  at  the  beginning  of  its  next  regular 

session  after  the  date  of  the  withdrawals." 
^-* ' 

Withdrawals    for    the    Reclamation  the    waters    within    the    said    forest 

Service,  and   for  Carey  Act  projects  reserves    for   mining,    irrigation,    and 

are     provided     for     in     the    statutes  other    purposes;    and    no    titles    ac- 

covering  those  matters.  quired  by  agricultural   lands   in  said 

The     following     is     the     only     in-  Black  Hills  Forest  Reserve  under  this 

stance   in   which   Congress   has   legis-  act    shall    vest    in    the   patentee    any 

lated  expressly  to  reserve  waters  from  riparian    rights    to    any    stream    or 

private     acquisition.     "That     all     en-  streams     of     flowing     water     within 

tries    under    this    act    in    the    Black  said    reserve;   and   that    such   limita- 

Hills    Forest    Reserve    shall    be    sub-  tion  of  title  shall  be  expressed  in  the 

ject    to    the    quartz    or    lode    mining  patents  for  the  lands  covered  by  such 

laws   of   the  United  States,  and  the  entries."    Act     June    11,    1906,    S4 

laws  and   regulations   permitting   the  Stat.  L.  234. 
location,    appropriation    and    use    of 

Text,  c.  19. 

Right  of  Way  and  Reservoir  Site  Acts. — Local  Law. — The  act 
of  1866,  supra,  confirms  State  and  local  law  upon  the  subject  of 
Rights  of  Way  and  Reservoir  Sites. 

Government  Rights  of  Way  Over  Private  Lands. — A  proviso  in 
the  Sundry  Civil  Appropriation  Act  of  Congress  of  August  30, 
1890  (26  Stat.  391,  c.  837;  6  Fed.  Stats.  Ann.  508;  U.  S.  Comp. 
Stats.  1901,  p.  1570),  reads  as  follows:  "That  in  all  patents  for 
lands  hereafter  taken  up  under  any  of  the  land  laws  of  the  United 
States,  or  on  entries  or  claims  validated  by  this  act,  west  of  the 
one  hundredth  meridian,  it  shall  be  expressed  that  there  is  re- 
served from  the  land  in  said  patent  described  a  right  of  way 
thereon  for  ditches  or  canals  constructed  by  the  authority  of  the 
United  States." 

Irrigation.— A.  C.  March  3,  1891  (26  Stat.  1095,  c.  561;  1  Supp. 
Rev.  Stats.  942,  946).  The  act  provides: 

"Sec.  18.  That  the  right  of  way  through  the  public  lands  and 
reservations  of  the  United  States  is  hereby  granted  to  any  canal 
or  ditch  company  formed  for  the  purpose  of  irrigation,  and  duly 
organized  under  the  laws  of  any  State  or  Territory,  which  shall 
have  filed  or  may  hereafter  file  with  the  Secretary  of  the  Interior 
a  copy  of  its  articles  of  incorporation  and  due  proofs  of  its  organi- 
zation under  the  same  to  the  extent  of  the  ground  occupied  by  the 
water  of  the  reservoir  and  of  the  canal  and  its  laterals,  and  fifty 
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feet  on  each  side  of  the  marginal  limits  thereof;  also  the  right 
to  take  from  the  public  lands  adjacent  to  the  line  of  the  canal  or 
ditch,  material,  earth,  and  stone  necessary  for  the  construction  of 
such  canal  or  ditch:  Provided,  that  no  such  right  of  way  shall 
be  so  located  as  to  interfere  with  the  proper  occupation  by  the 
government  of  any  such  reservation,  and  all  maps  of  location  shall 
be  subject  to  the  approval  of  the  department  of  the  government 
having  jurisdiction  of  such  reservation,  and  the  privilege  herein 
granted  shall  not  be  construed  to  interfere  with  the  control  of 
water  for  irrigation  and  other  purposes  under  authority  of  the 
respective  States  or  Territories. 

"Sec.  19.  That  any  canal  or  ditch  company  desiring  to  secure 
the  benefits  of  this  act  shall,  within  twelve  months  after  the  loca- 
tion of  ten  miles  of  its  canal,  if  the  same  be  upon  surveyed  lands, 
and  if  upon  unsurveyed  lands  within  twelve  months  after  the 
survey  thereof  by  the  United  States,  file  with  the  register  of  the 
land  office  for  the  district  where  such  land  is  located  a  map  of  its 
canal  or  ditch  and  reservoir;  and  upon  the  approval  thereof  by 
the  Secretary  of  the  Interior  the  same  shall  be  noted  upon  the 
plats  in  said  office,  and  thereafter  all  such  lands  over  which  such 
rights  of  way  shall  pass  shall  be  disposed  of  subject  to  such  right 
of  way.  Whenever  any  person  or  corporation,  in  the  construc- 
tion of  any  canal,  ditch,  or  reservoir,  injures  or  damages  the  pos- 
session of  any  settler  on  the  public  domain,  the  party  committing 
such  injury  or  damage  shall  be  liable  to  the  party  injured  for  such 
injury  or  damage. 

"Sec.  20.  That  the  provisions  of  this  act  shall  apply  to  all 
canals,  ditches,  or  reservoirs  heretofore  or  hereafter  constructed, 
whether  constructed  by  corporations,  individuals,  or  association 
of  individuals,  on  the  filing  of  the  certificates  and  maps  herein 
provided  for.  If  such  ditch,  canal,  or  reservoir  has  been  or  shall 
be  constructed  by  an  individual  or  association  of  individuals,  it 
shall  be  sufficient  for  such  individual  or  association  of  individuals 
to  file  with  the  Secretary  of  the  Interior  and  with  the  register  of 
the  land  office  where  said  land  is  located  a  map  of  the  line  of  such 
canal,  ditch,  or  reservoir,  as  in  case  of  a  corporation,  with  the 
name  of  the  individual  owner  or  owners  thereof,  together  with 
the  articles  of  association,  if  any  there  be.  Plats  heretofore  filed 
shall  have  the  benefits  of  this  act  from  the  date  of  their  filing,  as 
though  filed  under  it:  Provided,  that  if  any  section  of  said  canal 
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or  ditch  shall  not  be  completed  within  five  .years  after  the  location 
of  said  section  the  rights  herein 'granted  shall  be  forfeited  as  to  any 
uncompleted  section  of  said  canal,  ditch,  or  reservoir,  to  the  extent 
that  the  same  is  not  completed  at  the  date  of  the  forfeiture. 

"Sec.  21.  That  nothing  in  this  act  shall  authorize  such  canal 
or  ditch  company  to  occupy  such  right  of  way  except  for  the  pur- 
pose of  said  canal  or  ditch,  and  then  only  so  far  as  may  be  neces- 
sary for  the  construction,  maintenance,  and  care  of  said  canal  or 
ditch." 

Purposes  Subsidiary  to  Irrigation. — The  above  act  was  supple- 
mented May  11,  1898  (30  Stat.  404,  sec.  2),  providing:  "Sec.  2. 
That  rights  of  way  for  ditches,  canals,  or  reservoirs  heretofore  or 
hereafter  approved  under  the  provisions  of  sections  eighteen,  nine- 
teen, twenty,  and  twenty-one  of  the  act  entitled,  'An  act  to  repeal 
timber-culture  laws,  and  for  other  purposes,'  approved  March 
third,  eighteen  hundred  and  ninety-one,  may  be  used  for  purposes 
of  a  public  nature;  and  said  rights  of  way  may  be  used  for  pur- 
poses of  water  transported,  for  domestic  purposes,  or  for  the  de- 
velopment of  power,  as  subsidiary  to  the  main  purpose  of  irriga- 
tion." 

Livestock  Reservoirs.— A.  C.  January  13,  1897  (29  Stat.  484), 
entitled  "An  act  providing  for  the  location  and  purchase  of  pub- 
lic lands  for  reservoir  sites, "  is  as  follows : 

"That  any  person,  livestock  company,  or  transportation  corpo- 
ration engaged  in  breeding,  grazing,  driving  or  transporting  live- 
stock may  construct  reservoirs  upon  unoccupied  public  lands  of 
the  United  States,  not  mineral  or  otherwise  reserved,  for  the  pur- 
pose of  furnishing  water  to  such  livestock,  and  shall  have  control 
of  such  reservoir,  under  regulations  prescribed  by  the  Secretary 
of  the  Interior,  and  the  lands  upon  which  the  same  is  constructed, 
not  exceeding  one  hundred  and  sixty  acres,  so  long  as  such  reser- 
voir is  maintained  and  water  kept  therein  for  such  purposes: 
Provided,  that  such  reservoir  shall  not  be  fenced  and  shall  be 
open  to  the  free  use  of  any  person  desiring  to  water  animals  of 
any  kind. 

"Sec.  2.  That  any  person,  livestock  company,  or  corporation 
desiring  to  avail  themselves  of  the  provisions  of  this  act  shall  file 
a  declaratory  statement  in  the  United  States  land  office  in  the 
district  where  the  land  is  situated,  which  statement  shall  describe 
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the  land  where  such  reservoir  is  to  be  or  has  been  constructed; 
shall  state  what  business  such  corporation  is  engaged  in;  specify 
the  capacity  of  the  reservoir  in  gallons,  and  whether  such  com- 
pany, persons,  or  corporation  has  filed  upon  other  reservoir  sites 
within  the  same  county;  and  if  so,  how  many. 

"Sec.  3.  That  at  any  time  after  the  completion  of  such  reser- 
voir or  reservoirs  which,  if  not  completed  at  the  date  of  the  passage 
of  this  act,  shall  be  constructed  and  completed  within  two  years 
after  filing  such  declaratory  statement,  such  person,  company,  or 
corporation  shall  have  the  same  accurately  surveyed,  as  herein- 
after provided,  and  shall  file  in  the  United  States  land  office,  in 
the  district  in  which  such  reservoir  is  located,  a  map  or  plat  show- 
ing the  location  of  such  reservoir,  which  map  or  plat  shall  be 
transmitted  by  the  register  and  receiver  of  said  United  States  land 
office  to  the  Secretary  of  the  Interior  and  approved  by  him,  and 
thereafter  such  land  shall  be  reserved  from  sale  by  the  Secretary 
of  the  Interior  so  long  as  such  reservoir  is  kept  in  repair  and  water 
kept  therein. 

' '  Sec.  4.  That  Congress  may  at  any  time  amend,  alter,  or  repeal 
this  act." 

Right  of  Way  Over  Segregated  Power  Sites. — Approved  Febru- 
ary 26,  1897  (29  Stat.  599,  c.  335).  ''Be  it  enacted  by  the  Senate 
and  House  of  Kepresentatives  of  the  United  States  of  America  in 
Congress  assembled,  that  all  reservoir  sites  reserved  or  to  be  reserved 
shall  be  open  to  use  and  occupation  under  the  Right  of  Way  Act 
of  March  third,  eighteen  hundred  and  ninety-one.  And  any  State 
is  hereby  authorized  to  improve  and  occupy  such  reservoir  sites 
to  the  same  extent  as  an  individual  or  private  corporation,  under 
such  rules  or  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe: Provided,  that  the  charges  for  water  coming  in  whole  or 
part  from  reservoir  sites  used  or  occupied  under  the  provisions  of 
this  act  shall  always  be  subject  to  the  control  and  regulation  of 
the  respective  States  and  Territories  in  which  such  reservoirs  are 
in  whole  or  part  situate." 

Medicinal  Springs.— The  act  of  February  28,  1899  (30  Stat. 
908),  mentions  specifically  medicinal  springs,  as  follows:  "The 
Secretary  of  the  Interior  ....  is  hereby  authorized,  under  such 
rules  and  regulations  as  he  from  time  to  time  may  make,  to  rent  or 
lease  to  responsible  persons  or  corporations  applying  therefor  suit- 
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able  spaces  and  portions  of  ground  near,  or  adjacent  to,  mineral, 
medicinal,  or  other  springs,  within  any  forest  reserves  established 
within  the  United  States,  or  hereafter  to  be  established,  and  where 
the  public  is  accustomed  or  desires  to  frequent,  for  health  or  pleas- 
ure, for  the  purpose  of  erecting  upon  such  leased  ground  sanitari- 
ums or  hotels,  to  be  opened  for  the  reception  of  the  public.  And  he 
is  further  authorized  to  make  such  regulations,  for  the  convenience 
of  people  visiting  such  springs,  with  reference  to  spaces  and  loca- 
tions, for  the  erection  of  tents  or  temporary  dwelling-houses  to 
be  erected  or  constructed  for  the  use  of  those  visiting  such  springs 
for  health  or  pleasure.  And  the  Secretary  of  the  Interior  is  au- 
thorized to  prescribe  the  terms  and  durations  and  the  compensa- 
tion to  be  paid  for  the  privileges  granted  under  the  provisions  of 
this  act. 

"Sec.  2.  All  funds  arising  from  the  privileges  granted  here- 
under  shall  be  covered  into  the  Treasury  of  the  United  States  as 
a  special  fund  to  be  expended  in  the  care  of  public  forest  reserva- 
tions." 

Permit  Act  of  1901.— The  act  of  February  15,  1901  (31  Stat. 
790),  provides:  "That  the  Secretary  of  the  Interior  be  and  he 
hereby  is  authorized  and  empowered,  under  general  regulations 
to  be  fixed  by  him,  to  permit  the  use  of  rights  of  way  through  the 
public  lands,  forest  and  other  reservations  of  the  United  States, 
and  the  Yosemite,  Sequoia,  and  General  Grant  national  parks 
(791),  California,  for  electrical  plants,  poles,  and  lines  for  the 
generation  and  distribution  of  electrical  power  and  for  telephone 
and  telegraph  purposes,  and  for  canals,  ditches,  pipes  and  pipe- 
lines, flumes,  tunnels,  or  other  water  conduits,  and  for  water 
plants,  dams  and  reservoirs  used  to  promote  irrigation  or  mining 
or  quarrying,  or  the  manufacturing  or  cutting  of  timber  and  lum- 
ber, or  the  supplying  of  water  for  domestic,  public,  or  any  other 
beneficial  uses  to  the  extent  of  the  ground  occupied  by  such  canals, 
ditches,  flumes,  tunnels,  reservoirs,  or  other  water  conduits  or 
water  plants,  or  electrical  or  other  works  permitted  hereunder. 
and  not  to  exceed  fifty  feet  on  each  side  of  the  marginal  limits 
thereof,  or  not  to  exceed  fifty  feet  on  each  side  of  the  center  line 
of  such  pipes  and  pipe-lines,  electrical,  telegraph  and  telephone 
lines  and  poles,  by  any  citizen,  association,  or  corporation  of  the 
United  States,  where  it  is  intended  by  such  to  exercise  the  use 
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permitted  hereunder  or  any  one  or  more  of  the  purposes  herein 
named:  Provided,  that  such  permits  shall  be  allowed  within  or 
through  any  of  said  parks  or  any  forest,  military,  Indian,  or  other 
reservation  only  upon  the  approval  of  the  chief  officer  of  the  de- 
partment under  whose  supervision  such  park  or  reservation  falls 
and  upon  a  finding  by  him  that  the  same  is  not  incompatible  with 
the  public  interest:  Provided  further,  that  all  permits  given 
hereunder  for  telegraph  and  telephone  purposes  shall  be  subject 
to  the  provisions  of  title  sixty-five  of  the  Revised  Statutes  of  the 
United  States,  and  amendments  thereto,  regulating  rights  of  way 
for  telegraph  companies  over  the  public  domain:  And  provided 
further,  that  any  permission  given  by  the  Secretary  of  the  Inte- 
rior under  the  provisions  of  this  act  may  be  revoked  by  him  or 
his  successor  in  his  discretion,  and  shall  not  be  held  to  confer  any 
right,  or  easement,  or  interest  in,  to,  or  over,  any  public  land,  res- 
ervation, or  park." 

Compare   A.   C.   May   11,   1898,   30  ways,    canals,    or    reservoirs,    to    the 

Stat.   404    (amending   A.   C.  Jan.   21,  extent  of  the  ground  occupied  by  the 

1895,     28     Stat.     635) :    "That     the  water   of   the    canals    and    reservoirs, 

Secretary    of    the    Interior    be,    and  and   fifty    feet   on   each   side   of   the 

hereby  is,  authorized  and  empowered,  marginal  limits  thereof,  or  fifty  feet 

under      general      regulations      to      be  on    each    side    of    the    center    line    of 

fixed   by   him,   to   permit   the   use   of  the     tramroad,     by     any     citizen     or 

right   of   way   upon   the   public   lands  association  of   citizens  of  the  United 

of     the     United     States,    not    within  States,   for   the   purposes   of   furnish- 

limits   of  any   park,   forest,   military,  ing   water   for   domestic,   public,   and 

or     Indian     reservations,     for     tram-  other  beneficial  uses." 

Municipal  and  Mining  Act  of  February  1,  1905  (33  Stat.  628). 
"Sec.  4.  That  rights  of  way  for  the  construction  and  mainte- 
nance of  dams,  reservoirs,  water  plants,  ditches,  flumes,  pipes,  tun- 
nels, and  canals,  within  and  across  the  forest  reserves  of  the  United 
States,  are  hereby  granted  to  citizens  and  corporations  of  the 
United  States  for  municipal  or  mining  purposes,  and  for  the  pur- 
poses of  the  milling  and  reduction  of  ores,  during  the  period  of 
their  beneficial  use,  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  Secretary  of  the  Interior,  and'  subject  to  the 
laws  of  the  State  or  Territory  in  wrhich  said  reserves  are  respect- 
ively situated." 

Electric  Power  Act  of  March  4,  1911.— "That  the  head  of  the 
department  having  jurisdiction  over  the  lands  be,  and  he  hereby 
is,  authorized  and  empowered,  under  general  regulations  to  be 
fixed  by  him,  to  grant  an  easement  for  rights  of  way,  for  a  period 
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not  exceeding  fifty  years  from  the  date  of  the  issuance  of  such 
grant,  over,  across,  and  upon  the  public  lands,  national  forests, 
and  reservations  of  the  United  States  for  electrical  poles  and  lines 
for  the  transmission  and  distribution  of  electrical  power,  and  for 
poles  and  lines  for  telephone  and  telegraph  purposes,  to  the  ex- 
tent of  twenty  feet  on  each  side  of  the  center  line  of  such  elec- 
trical telephone  and  telegraph  lines  and  poles,  to  any  citizen,  asso- 
ciation, or  corporation  of  the  United  States,  where  it  is  intended 
by  such  to  exercise  the  right  of  way  herein  granted  for  any  one 
or  more  of  the  purposes  herein  named;  provided,  that  such  right 
of  way  shall  be  allowed  within  or  through  any  national  park, 
national  forest,  military,  Indian  or  any  other  reservation  only  upon 
the  approval  of  the  chief  officer  of  the  department  under  whose 
supervision  or  control  such  reservation  falls,  and  upon  a  finding 
by  him  that  the  same  is  not  incompatible  with  the  public  interest: 
provided,  that  all  or  any  part  of  such  right  of  way  may  be  for- 
feited and  annulled  by  declaration  of  the  head  of  the  department 
having  jurisdiction  over  the  lands  for  nonuse  for  a  period  of  two 
years  or  for  abandonment. 

"That  any  citizen,  association,  or  corporation  of  the  United 
States  to  whom  there  has  heretofore  been  issued  a  permit  for  any 
of  the  purposes  specified  herein  under  any  existing  law,  may  ob- 
tain the  benefit  of  this  act  upon  the  same  terms  and  conditions  as 
shall  be  required  of  citizens,  associations,  or  corporations  here- 
after making  application  under  the  provisions  of  this  statute." 
(Contained  in  the  Agricultural  Appropriation  Bill  of  March  4, 
1911,  --  Stat. .) 

This  was  a  Senate  Amendment .  to  the  Committee  on  the  Public  Lands, 

the    House    Bill.     In   reporting   it   to  It  is  practically  identical  with  a  pro- 

the   Senate   from   conference,   Senator  vision    which    was    reported    in    this 

Smoot    said:   "That    amendment    was  bill    a    year    or    two    ago    from    the 

agreed    to    by    the    House    conferees  Committee       on       Agriculture,       but 

with  an  amendment  striking  out  the  which  went  out  on  a  point  of  order, 

term    'the    Secretary    of    Agriculture'  It    has    the    approval    of    the    Secre- 

and    inserting    the    words    'the    head  tary   of   the   Interior   and   the   Secre- 

of    the    department    having    jurisdic-  tary   of  Agriculture,  and   I   may   say 

tion   over    said    lands'    wherever   that  that    it    changes    existing    law    only 

term    may    appear.     I    may    say    in  to   this  extent,  that   it  provides  that 

reference  to   this  amendment  that  it  a    permit    may    be    issued    for   rights 

is    identical    in    its    terms,    with    the  of    way    for    the    purposes    specified 

exception    of    the    amendment    which  for    a    fixed    term    of    fifty    years, 

I  have  just  stated,  with  a  bill  which  whereas  the  present  law  requires  all 

has    already    passed    the    Senate    and  such   permits  to  be  revocable  at  the 

which    is    upon    the    calendar    of    the  .  will  of  the  authority  granting  them." 

House  with  a  favorable  report  from  (46  Cong.  Rec.  4140,  March  2,  1911.) 


1344  (3ded.) 


Pt.VIII.     STATUTES. 


S1429 


[Bight  of  Way  and  Reservoir  Site  Acts] 

Rules,  Regulations  and  Procedure  Under  These  Acts. — The  For- 
est Service  publishes  its  requirements  in  the  "Use  Book."  The 
Interior  Department  has  also  issued  a  statement  of  requirements. 
See  34  Land  Dec.  212,  and  circulars  issued  at  various  times,  to  be 
had  upon  request. 

Text,  §  431  et  seq. 
Miscellaneous  Right  of  Way  Enactments. 


Railways. — A.  C.  March  3,  1875, 
c.  152;  18  Stat.  482;  U.  S.  Comp. 
Stats.  1901,  p.  1568.  (See,  also,  c. 
204,  p.  349,  Sess.  Laws  1909-10, 
61st  Cong.,  2d  Sess.,  granting  lands 
to  railways  for  reservoirs  on  Indian 
allotments.) 

Oil  Pipe-lines  in  Colorado  and 
Wyoming. — A.  C.  May  21,  1896 
(29  Stat.  197).  See,  also,  A.  C. 
April  12,  1910  (p.  296,  Sess.  Laws 
1909-10,  61st  Cong.,  2d  Sess.), 
granting  rights  of  way  for  oil  or 
gas  pipe-lines  in  Arkansas. 

Edison  Electric  Co. — Permits  to 
issue  under  regulation  of  the  Secre- 
tary of  the  Interior,  in  certain  Cali- 
fornia forest  reserves.  A.  C.  May 
1,  1906  (34  Stat.  163). 

Amendments  in  Extra  Session  of 
1911. — Some  amendments  are  pend- 
ing at  this  writing,  in  the  extra 
session  of  Congress  of  1911 ;  for 
example,  H.  R.  751  (Weeks  Bill)  con- 


cerning rights  of  way  over*  public 
lands;  H.  R.  8778  (Mondell  Bill), 
concerning  rights  of  way  in  forest 
reserves,  etc.;  Senate  1585  (Gronna 
Bill)  concerning  water-power. 

Grants  of  Bights  of  Way  by  Set- 
tlers Before  Patent.  — •  "Any  bona 
fide  settler  under  the  pre-emption, 
homestead,  or  other  settlement  law 
shall  have  the  right  to  transfer,  by 
warranty  against  his  own  acts,  any 
portion  of  his  claim  for  church, 
cemetery,  or  school  purposes,  or  for 
the  right  of  way  of  railroads,  canals, 
reservoirs  or  ditches  for  irrigation 
or  drainage  across  it;  and  the  trans- 
fer for  such  public  purposes  shall 
in  no  way  vitiate  the  right  to  com- 
plete and  perfect  the  title  to  his 
claim."  Rev.  Stats.  (U.  S.),  sec. 
2288,  as  amended  by  the  act  of 
1891  (Act  March  3,  1891,  c.  561; 
26  Stat.  1097;  U.  S.  Comp.  Stats. 
1901,  p.  1385). 


Water-power  Projects  on  Navigable  Waters.  (Dam  Act  of 
June  23,  1910,  c.  360,  p.  593 ;  2d  Sess.,  61st  Cong. ;  amending  A.  C. 
June  21,  1906,  34  Stat.  386.) 


""Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  "Con- 
gress assembled,  That  the  act  en- 
titled 'An  Act  to  regulate  the  con- 
struction of  dams  across  navigable 
waters,'  approved  June  twenty-first, 
nineteen  hundred  and  six,  be,  and 
the  same  is  hereby,  amended  to  read 
as  follows: 

"  'Section  1.  That  when  authority 
has  been  or  may  hereafter  be  granted 
by  Congress,  either  directly  or  in- 
directly or  by  any  official  or  officials 
of  the  United  States,  to  any  per- 
sons, to  construct  and  maintain  a 
dam.  for  water-power  or  other  pur- 
pose across  or  in  any  of  the  naviga- 


ble waters  of  the  United  States, 
such  dam  shall  not  be  built  or  com- 
menced until  the  plans  and  spec- 
ifications for  such  dam  and  all 
accessory  works,  together  with  such 
drawings  of  the  proposed  construc- 
tion and  such  map  of  the  proposed 
location  as  may  be  required  for  a 
full  understanding  of  the  subject, 
have  been  submitted  to  the  Secre- 
tary of  War  and  the  Chief  of 
Engineers  for  their  approval,  nor 
until  they  shall  have  approved  such 
plans  and  specifications  and  the 
location  of  such  dam  and  accessory 
works;  and  when  the  plans  and  spec- 
ifications for  any  dam  to  be  con- 
structed under  the  provisions  of  this 
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act  have  been  approved  by  the  Chief 
of  Engineers  and  by  the  Secretary 
of  War  it  shall  not  be  lawful  to 
deviate  from  such  plans  or  specifica- 
tions either  before  or  after  comple- 
tion of  the  structure  unless  the 
modification  of  such  plans  or  speci- 
fications has  previously  been  sub- 
mitted to  and  received  the  approval 
of  the  Chief  of  Engineers  and  of  the 
Secretary  of  War:  Provided,  That  in 
approving  the  plans,  specifications, 
and  location  of  any  dam,  such  condi- 
tions and  stipulations  may  be  im- 
posed as  the  Chief  of  Engineers  and 
the  Secretary  of  War  may  deem 
necessary  to  protect  the  present  and 
future  interests  of  the  United  States, 
which  may  include  the  condition  that 
the  persons  constructing  or  maintain- 
ing such  dam  shall  construct,  main- 
tain, and  operate  without  expense  to 
the  United  States,  in  connection  with 
any  dam  and  accessory  or  appurte- 
nant works,  a  lock  or  locks,  booms, 
duices,  or  any  other  structure  or 
structures  which  the  Secretary  of 
War  and  the  Chief  of  Engineers  or 
Congress  at  any  time  may  deem  nec- 
essary in  the  interests  of  navigation, 
in  accordance  with  such  plans  as  they 
may  approve,  and  also  that  whenever 
Congress  shall  authorize  the  construc- 
tion of  a  lock  or  other  structures  for 
navigation  purposes  in  connection 
with  such  dam,  the  persons  owning 
such  dam  shall  convey  to  the  United 
States,  free  of  cost,  title  to  such  land 
as  may  be  required  for  such  con- 
struction and  approaches,  and  shall 
grant  to  the  United  States  free  water 
power  or  power  generated  from  water 
power  for  building  and  operating 
such  constructions:  Provided  further, 
That  in  acting  upon  said  plans  as 
aforesaid  the  Chief  of  Engineers  and 
the  Secretary  of  War  shall  consider 
the  bearing  of  said  structure  upon 
a  comprehensive  plan  for  the  im- 
provement of  the  waterway  over 
which  it  is  to  be  constructed  with  a 
view  to  the  promotion  of  its  naviga- 
ble quality  and  for  the  full  develop- 
ment of  water-power;  and,  as  a  part 
nf  the  conditions  and  stipulations 
imposed  upon  them,  shall  provide 
for  improving  and  developing  navi- 
gation, and  fix  such  charge  or 
charges  for  the  privilege  granted  as 
Water  Rights — 85 


Waters] 

may  be  sufficient  to  restore  condi- 
tions with  respect  to  navigability  as 
existing  at  the  time  such  privilege  be 
granted  or  reimburse  the  United 
States  for  doing  the  same,  and  for 
such  additional  or  further  expense 
as  may  be  incurred  by  the  United 
States  with  reference  to  such  project, 
including  the  cost  of  any  investiga- 
tions necessary  for  approval  of  plans 
and  of  such  supervision  of  construc- 
tion as  may  be  necessary  in  the  in- 
terests of  the  United  States:  Provided 
further,  That  the  Chief  of  Engineers 
and  the  Secretary  of  War  are  hereby 
authorized  and  directed  to  fix  and  col- 
lect just  and  proper  charge  or  charges 
for  the  privilege  granted  to  all  dams 
authorized  and  constructed  under 
the  provisions  of  this  act  which  shall 
receive  any  direct  benefit  from  the 
construction,  operation  and  mainte- 
nance by  the  United  States  of  storage 
reservoirs  at  the  headwaters  of  any 
navigable  streams  or  from  the  acquisi- 
tion, holding,  and  maintenance  of 
any  forested  watershed,  or  lands 
located  by  the  United  States  at  the 
headwaters  of  any  navigable  stream 
wherever  such  shall  be,  for  the  de- 
velopment, improvement,  or  preserva- 
tion of  navigation  in  such  streams  in 
which  such  dams  may  be  constructed. 

"  'Sec.  2.  That  the  right  is  hereby 
reserved  to  the  United  States  to  con- 
struct, mantain,  and  operate,  in  con- 
nection with  any  dam  built  in 
accordance  with  the  provisions  of  this 
act,  a  suitable  lock  or  locks,  booms, 
sluices,  or  any  other  structures  for 
navigation  purposes,  and  at  all  times 
to  control  the  said  dam  and  the  level 
of  the  pool  caused  by  said  dam  to 
such  an  extent  as  may  be  necesary  to 
provide  proper  facilities  for  naviga- 
tion. 

"  'Sec.  3.  That  the  persons  con- 
structing, maintaining,  or  operating 
any  dam  or  appurtenant  or  accessory 
works,  in  accordance  with  the  pro- 
visions of  this  act,  shall  be  liable  for 
any  damage  that  may  be  inflicted 
thereby  upon  private  property,  either 
by  overflow  or  otherwise.  The  persons 
owning  or  operating  any  such  dam, 
or  accessory  works,  subject  to  the 
provisions  of  this  act,  shall  maintain, 
at  their  own  expense,  such  lights  and 
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other  signals  thereon  and  such  fish- 
ways  as  the  Secretary  of  Commerce 
and  Labor  shall  prescribe,  and  for 
failure  so  to  do  in  any  respect  shall 
be  deemed  guilty  of  a  misdemeanor 
and  subject  to  a  fine  of  not  less  than 
five  hundred  dollars,  and  each 
month  of  such  failure  shall  consti- 
tute a  separate  offense  and  subject 
such  persons  to  additional  penalties 
therefor. 

"  'Sec.  4.  That  all  rights  acquired 
under  this  act  shall  cease  and  be 
determined  if  the  person,  company, 
or  corporation  acquiring  such  rights 
shall,  at  any  time,  fail,  after  receiv- 
ing reasonable  notice  thereof,  to  com- 
ply with  any  of  the  provisions  and 
requirements  of  the  act,  or  with  any 
of  the  stipulations  and  conditions 
that  may  be  prescribed  as  aforesaid 
by  the  Chief  of  Engineers  and  the 
Secretary  of  War,  including  the  pay- 
ment into  the  Treasury  of  the  United 
States  of  the  charges  provided  for 
by  section  one  of  this  act:  Provided, 
That  Congress  may  revoke  any  rights 
conferred  in  pursuance  of  this  act 
whenever  it  is  necessary  for  public 
use,  and,  in  the  event  of  any  such 
revocation  by  Congress,  the  United 
States  shall  pay  the  owners  of  any 
dam  and  appurtenant  works  built 
under  authority  of  this  act,  as  full 
compensation,  the  reasonable  value 
thereof,  exclusive  of  the  value  of  the 
authority  or  franchise  granted,  such 
reasonable  value  to  be  determined  by 
mutual  agreement  between  the  Secre- 
tary of  War  and  the  said  owners, 
and  in  case  they  cannot  agree,  then 
by  proceedings  instituted  in  the 
United  States  Circuit  Court  for  the 
condemnation  of  such  properties:  And 
provided  also,  That  the  authority 
granted  under  or  in  pursuance  of  the 
provisions  of  this  act  shall  terminate 
at  the  end  of  a  period  not  to  exceed 
fifty  years  from  the  date  of  the 
original  approval  of  the  project 
under  this  act,  unless  sooner  revoked 
as  herein  provided  or  Congress  shall 
otherwise  direct :  Provided,  however, 
That  this  limitation  shall  not  apply 
to  any  corporation  or  individual 
heretofore  authorized  by  the  United 
States,  or  by  any  State,  to  construct 
a  dam  in  or  across  a  navigable 
waterway,  upon  which  dam  expendi- 


Waters] 

tures  of  money  have  heretofore  been 
made  in  reliance  upon  such  grant  or 
grants. 

"  'Sec.  5.  That  any  persons  who 
fail  or  refuse  to  comply  with  the 
lawful  order  of  the  Secretary  of 
War  and  the  Chief  of  Engineers, 
made  in  accordance  with  the  pro- 
visions of  this  act,  shall  be  deemed 
guilty  of  a  violation  of  this  act, 
and  any  persons  who  shall  be  guilty 
of  a  violation  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor  and 
on  conviction  thereof  shall  be  pun- 
ished by  a  fine  not  exceeding  five 
thousand  dollars,  and  every  month 
such  persons  shall  remain  in  default 
shall  be  deemed  a  new  offense  and 
subject  such  persons  to  additional 
penalties  therefor;  and  in  addition 
to  the  penalties  above  described  the 
Secretary  of  War  and  the  Chief  of 
Engineers  may,  upon  refusal  of  the 
persons  owning  or  controlling  any 
such  dam  and  accessory  works  to 
comply  with  any  lawful  order  issued 
by  the  Secretary  of  War  or  Chief 
of  Engineers  in  regard  thereto,  cause 
the  removal  of  such  dam  and  acces- 
sory works  as  an  obstruction  to  navi- 
gatian  at  the  expense  of  the  persons 
owning  or  controlling  such  dam,  and 
suit  for  such  expenses  may  be  brought 
in  the  name  of  the  United  States 
against  such  persons  and  recovery 
had  for  such  expense  in  any  court  of 
competent  jurisdiction.  Said  provi- 
sion as  to  recovery  of  expenses  shall 
not  apply  wherever  the  United 
States  has  been  previously  re- 
imbursed for  such  removal ;  and  the 
removal  or  any  structures  erected  or 
maintained  in  violation  of  the  pro- 
visions of  this  act  or  the  order  or 
direction  of  the  Secretary  of  War 
or  the  Chief  of  Engineers  made  in 
pursuance  thereof  may  be  enforced 
by  injunction,  mandamus,  or  other 
summary  process,  upon  application  to 
the  Circuit  Court  in  the  district  in 
which  such  structure  may,  in  whole  or 
in  part,  exist,  and  proper  proceedings 
to  this  end  may  be  instituted  under 
the  direction  of  the  Attorney  General 
of  the  United  States  at  the  request 
of  the  Chief  of  Engineers  or  the 
Secretary  of  War;  and  in  case  of  any 
litigation  arising  from  any  obstruc- 
tion or  alleged  obstruction  to  naviga- 
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tion   created   by    the   construction    of  "  'Sec.  7.     That  the  right  to  alter, 

any  dam  under  this  act  the  cause  or  amend,   or  repeal   this  act   is   hereby 

question  arising  may  be  tried  before  expressly  reserved  as  to  any  and  all 

the     Circuit     Court     of     the    United  dams    which    may    be    constructed    in 

States   in   any   district   in   which   any  accordance  with  the  provisions  of  this 

portion   of   said   obstruction    or    dam  act,    and    the    United    States     shall 

touches.  incur  no   liability   for   the   alteration, 

"  'Sec.  6.     That  whenever  Congress  amendment,  or  repeal  thereof  to  the 

shall  hereafter  by  law  authorize  the  owner  or  owners  or  any  other  persons 

construction   of  any   dam   across   any  interested    in    any    dam    which    shall 

of     the     navigable     waters     of     the  have  been   constructed  in  accordance 

United   States,   and  no   time   for  the  with  its  provisions, 

commencement     and     completion     of  "  'Sec.  8.     That     the     word     "per- 

such  dam  is  named  in  said  act,  the  sons"   as   used   in   this   act   shall   be 

authority  thereby  granted  shall  cease  construed  to  import  both  the  singular 

and  be  null  and  void  unless  the  actual  and  the  plural,  as  the  case  demands, 

construction    of    the    dam    authorized  and    shall   include   corporations,   com- 

in  such  act  to  be  commenced   within  panics,    and    associations.     The    word 

one  year  and  completed  within  three  "dam"   as  used  in   this   act   shall   be 

years    from    the    date    of    the    pas-  construed  to  import  both  the  singular 

sage  of  such  act.  and  the  plural,  as  the  case  demands.'  " 

Text,  c.  59. 

The  Carey  Act.— 28  Stat.  372-427,  c.  301 ;  2  Supp.  Rev.  Stats. 
259  (1894)  ;  amended  June  11,  1896  (29  Stat.  434;  2  Supp.  Rev. 
Stats.  52) ;  31  Stat.  1138-1188,  and  subsequent  amendments  below 
noted. 

The  act  is  as  follows:  "(Sec.  4.)  That  to  aid  the  public  land 
States  in  the  reclamation  of  the  desert  lands  therein,  and  the  set- 
tlement, cultivation  and  sale  thereof  in  small  tracts  to  actual  set- 
tlers, the  Secretary  of  the  Interior,  with  the  approval  of  the  Presi- 
dent, be,  and  hereby  is,  authorized  and  empowered,  upon  proper 
application  of  the  State  to  contract  and  agree,  from  time  to  time, 
with  each  of  the  States  in  which  there  may  be  situated  desert  lands 
as  defined  by  the  act  entitled  'An  act  to  provide  for  the  sale  of 
desert  land  in  certain  States  and  Territories,'  approved  March 
third,  eighteen  hundred  and  seventy-seven,  and  the  act  amenda- 
tory thereof,  approved  March  third,  eighteen  hundred  and  ninety- 
one,  binding  the  United  States  to  donate,  grant  and  patent  to  the 
State  free  of  cost  for  survey  or  price  such  desert  lands,  not  exceed- 
ing one  million  acres  in  each  State,  as  the  State  may  cause  to  be 
irrigated,  reclaimed,  occupied,  and  not  less  than  twenty  acres  of 
each  one  hundred  and  sixty  acre  tract  cultivated  by  actual  set- 
tlers, within  ten  years  next  after  the  passage  of  this  act,  as  thor- 
oughly as  is  required  of  citizens  who  may  enter  under  the  said 
desert  land  law. 
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"Before  the  application  of  any  State  is  allowed  or  any  contract 
or  agreement  is  executed  or  any  segregation  of  any  of  the  land 
from  the  public  domain  is  ordered  by  the  Secretary  of  the  Inte- 
rior, the  State  shall  file  a  map  of  the  said  land  proposed  to  be 
irrigated  which  shall  exhibit  a  plan  showing  the  mode  of  the  con- 
templated irrigation  and  which  plan  shall  be  sufficient  to  thor- 
oughly irrigate  and  reclaim  said  land  and  prepare  it  to  raise  ordi- 
nary agricultural  crops,  and  shall  also  show  the  source  of  the 
water  to  be  used  for  irrigation  and  reclamation,  and  the  Secre- 
tary of  the  Interior  may  take  necessary  regulations  for  the  reser- 
vation of  the  lands  applied  for  by  the  States  to  date  from  the  date 
of  the  filing  of  the  map  and  plan  of  irrigation,  but  such  reservation 
shall  be  of  no  force  whatever  if  such  map  and  plan  of  irrigation 
shall  not  be  approved.  That  any  State  contracting  under  this 
section  is  hereby  authorized  to  make  all  necessary  contracts  to 
cause  the  said  lands  to  be  reclaimed,  and  to  induce  their  settlement 
and  cultivation  in  accordance  with  and  subject  to  the  provisions 
of  this  section;  but  the  State  shall  not  be  authorized  to  lease  any 
of  said  lands  or  to  use  or  dispose  of  the  same  in  any  way  whatever, 
except  to  secure  their  reclamation,  cultivation  and  settlement. 

"As  fast  as  any  State  may  furnish  satisfactory  proof  accord- 
ing to  such  rules  and  regulations  as  may  be  prescribed  by  the  Sec- 
retary of  the  Interior,  that  any  of  said  lands  are  irrigated,  re- 
claimed and  occupied  by  actual  settlers,  patents  shall  be  issued  to 
the  State  or  its  assigns  for  said  lands  so  reclaimed  and  settled: 
Provided,  that  said  States  shall  not  sell  or  dispose  of  more  than 
one  hundred  and  sixty  acres  of  said  lands  to  any  one  person,  and 
any  surplus  of  money  derived  by  any  State  from  the  sale  of  said 
lands  in  excess  of  the  cost  of  their  reclamation,  shall  be  held  as 
a  trust  fund  for  and  be  applied  to  the  reclamation  of  other  desert 
lands  in  such  States.  That  to  enable  the  Secretary  of  the  Interior 
to  examine  any  of  the  lands  that  may  be  selected  under  the  pro- 
visions of  this  section,  there  is  hereby  appropriated  out  of  any 
moneys  in  the  treasury,  not  otherwise  appropriated,  one  thousand 
dollars." 

Amended  July  11,  1896  (29  Stat.  434):  "That  under  any  law 
heretofore  or  hereafter  enacted  by  any  State,  providing  for  the 
reclamation  of  arid  lands,  in  pursuance  and  acceptance  of  the 
terms  of  the  grant  made  in  section  four  of  an  act  entitled,  'An 
act  making  appropriations  for  the  sundry  civil  expenses  of  the 
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government  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  ninety-five,'  approved  August  eighteenth,  eighteen 
hundred  and  ninety-four,  a  lien  or  liens  is  hereby  authorized  to 
be  created  by  the  State  to  which  such  lands  are  granted  and  by 
no  other  authority  whatever,  and  when  created  shall  be  valid  on 
and  against  the  separate  legal  subdivisions  of  land  reclaimed,  for 
the  actual  cost  and  necessary  expenses  of  reclamation  and  reason- 
able interest  thereon  from  the  date  of  reclamation  until  disposed  of 
to  actual  settlers,  and  when  an  ample  supply  of  water  is  actually 
furnished  in  a  substantial  ditch  or  canal,  or  by  artesian  wells  or 
reservoirs,  to  reclaim  a  particular  tract  or  tracts  of  such  lands, 
then  patents  shall  issue  for  the  same  to  such  State  without  regard 
to  settlement  or  cultivation :  Provided,  that  in  no  event,  in  no 
contingency  and  under  no  circumstances  shall  the  United  States 
be  in  any  manner  directly  or  indirectly  liable  for  any  amount  of 
any  such  lien  or  liability,  in  whole  or  in  part." 

Amended  March  3,  1901  (31  Stat.  1138-1188):  "The  ten  years' 
period  within  which  any  State  shall  cause  the  lands  applied  for 
under  said  act  to  be  irrigated  and  reclaimed  as  provided  for  in 
said  act  as  amended  by  the  act  of  June  llth,  1896,  shall  be  begun 
to  run  from  the  date  of  approval  by  the  Secretary  of  the  Interior 
of  the  State's  application  for  the  segregation  of  such  lands;  and 
if  the  State  fails  within  said  ten  years  to  cause  the  whole  or  any 
part  of  the  land  so  segregated  to  be  irrigated  and  reclaimed,  the 
Secretary  of  the  Interior  may,  in  his  discretion,  continue  said  seg- 
regation for  a  period  of  not  exceeding  five  years,  or  may,  in  his 
discretion,  restore  such  lands  to  the  public  domain." 

Amended  March  15,  1910  (Sess.  Laws  1910,  c.  96,  p.  237,  61st 
Cong.,  2d  Sess.,  being  Public  No.  87,  H.  R.  21,428),  entitled  "An 
act  authorizing  the  Secretary  of  the  Interior  to  make  temporary 
withdrawals  of  public  lands  for  certain  purposes,"  provides:  "Be 
it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  that  to  aid  in 
carrying  out  the  purposes  of  section  four  of  the  act  of  August 
eighteenth,  eighteen  hundred  and  ninety- four,  entitled  'An  act 
making  appropriations  for  sundry  civil  expenses  of  the  govern*- 
ment  for  the  fiscal  year  ending  eighteen  hundred  and  ninety-five, 
and  for  other  purposes,'  it  shall  be  lawful  for  the  Secretary  of 
the  Interior,  upon,  application  by  the  proper  officer  of  any  State 
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or  Territory  to  which  said  section  applies,  to  withdraw  tempo- 
rarily from  settlement  or  entry  areas  embracing  lands  for  which 
the  State  or  Territory  proposes  to  make  application  under  said 
section,  pending  the  investigation  and  survey  preliminary  to  the 
filing  of  the  maps  and  plats  and  application  for  segregation  by 
the  State  or  Territory:  Provided,  that  if  the  State  or  Territory 
shall  not  present  its  application  for  segregation  and  maps  and 
plats  within  one  year  after  such  temporary  withdrawal  the  lands 
so  withdrawn  shall  be  restored  to  entry  as  though  such  withdrawal 
had  not  been  made."  (For  regulations  under  this  amendment, 
see  38  Land  Dec.  580.) 

See,  also,  A.  C.  February  18,  1909  Indian  Eeservation  in  Wyoming  out- 
(c.  150,  35  Stat.  638),  extending  the  side  of  forest  reserves;  Sess.  Laws 
Carey  Act  to  New  Mexico  and  1909-10  (61st  Cong.,  2d  Sess.,  p. 
Arizona;  A.  C.  1910  (c.  140  p.  288,  285),  extending  to  Wintah  Reserva- 
sec.  27,  Sess.  Laws  1909-10,  61st  tion  in  Utah;  Ibid.,  p.  583,  per- 
Cong.,  2d  Sess.),  extending  the  Carey  mitting  selection  of  coal  lands,  re- 
Act  to  the  Shoshone  or  Wind  Elver  serving  mining  rights. 

Text,  cc.  60-63. 

National  Irrigation  Act. — 32  Stats,  at  Large,  388;  approved 
June  17,  1902.  In  Stats.  1904-05,  page  706,  .this  act  is  referred 
to  as  "the  National  Irrigation  Law."  In  same,  page  1032,  it  is 
referred  to  as  "known  as  the  Reclamation  Act."  The  act  follows 
in  full: 

"An  act  appropriating  the  receipts  States  set  aside  by  law  for  educa- 

from  the  sale  and  disposal  of  public  tional  and  other  purposes,  shall  be, 

lands  in  certain  States  and  Territories  ana  the  same  are  hereby,  reserved, 

to  the  construction  of  irrigation  set  aside,  and  appropriated  as  a 

works  for  the  reclamation  of  arid  special  fund  in  the  treasury  to  be 

lands,  known  as  the  'reclamation  fund,'  to 

"Be  it  enacted  by  the  Senate  and  be  used  in  the  examination  and  sur- 

House  of  Eepresentatives  of  the  vey  for  and  the  construction  and 

United  States  of  America  in  Con-  maintenance  of  irrigation  works  for 

gress  assembled:  the  storage,  diversion,  and  develop- 

"Section  1.  That  all  moneys  re-  ment  of  waters  for  the  reclamation 

ceived  from  the  sale  and  disposal  of  of  arid  and  semi-arid  lands  in  the 

public  lands  in  Arizona,  California,  said  States  and  Territories,  and  for 

Colorado,  Idaho,  Kansas,  Montana,  the  payment  of  all  other  expenditures 

Nebraska,  Nevada,  New  Mexico,  provided  for  in  this  act:  Provided, 

North  Dakota,  Oklahoma,  Oregon,  that  in  case  the  receipts  from  the  sale 

South  Dakota,  Utah,  Washington,  and  and  disposal  of  public  lands  other 

Wyoming  beginning  with  the  fiscal  than  those  realized  from  the  sale  and 

year  ending  June  30,  1901,  including  disposal  of  lands  referred  to  in  this 

the  surplus  of  fees  and  commissions  section  are  insufficient  to  meet  the 

in  excess  of  allowances  to  registers  requirements  for  the  support  of 

and  receivers,  and  excepting  the  five  agricultural  colleges,  in  the  several 

per  centum  of  the  proceeds  of  the  States  and  Territories,  under  the  act 

sales  of  public  lands  in  the  above  of  August  30,  1890,  'An  act  to  apply 
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a  portion  of  the  proceeds  of  the 
public  lands  to  the  more  complete 
endowment  and  support  of  the  col- 
leges  for  the  benefit  of  agriculture 
and  the  mechanic  arts,  established 
under  the  provisions  of  an  act  of 
Congress  approved  July  2,  I860,'  the 
deficiency,  if  any,  in  the  sum  neces- 
sary for  the  support  of  the  said 
college  shall  be  provided  for  from 
any  moneys  in  the  treasury  not  other- 
wise appropriated. 

"Sec.  2.  That  the  Secretary  of ' 
the  Interior  is  hereby  authorized  and 
directed  to  make  examinations  and 
surveys  for,  and  to  locate  and  con- 
struct, as  herein  provided,  irrigation 
works  for  the  storage,  diversion,  and 
development  of  waters,  including 
artesian  wells,  and  to  report  to  Con- 
gress at  the  beginning  of  each  regu- 
lar session  as  to  the  results  of  such 
examinations  "and  surveys,  giving 
estimates  of  cost  of  all  contemplated 
works,  the  quantity  and  location  of 
the  lands  which  can  be  irrigated 
therefrom,  and  all  facts  relative  to 
the  practicability  of  each  irrigation 
project;  also  the  costs  of  works  in 
process  of  construction  as  well  as  of 
those  which  have  been  completed. 

"Sec.  3.  That  the  Secretary  of  the 
Interior  shall,  before  giving  the  public 
notice  provided  for  in  section  4  of 
this  act,  withdraw  from  public  entry 
the  lands  required  for  any  irrigation 
works  contemplated  under  the  pro- 
visions of  this  act,  and  shall  restore 
to  public  entry  any  of  the  lands  so 
withdrawn  when,  in  his  judgment, 
such  lands  are  not  required  for  the 
purposes  of  this  act ;  and  the  Secre- 
tary of  the  Interior  is  hereby  author- 
ized, at  or  immediately  prior  to  the 
time  of  beginning  the  surveys  for 
any  contemplated  irrigation  works,  to 
withdraw  from  entry,  except  under 
tlie  homestead  laws,  any  public  lands 
believed  to  be  susceptible  of  irriga- 
tion from  said  works:  Provided,  that 
all  lands  entered  and  entries  made 
under  the  homestead  laws  within  areas 
so  withdrawn  during  such  withdrawal 
shall  be  subject  to  all  the  provisions, 
limitations,  charges,  terms,  and  con- 
ditions of  this  act ;  that  said  surveys 
shall  be  prosecuted  diligently  to  com- 
pk'tion,  and  upon  the  completion 
thereof,  and  of  the  necessary  maps, 


plans  and  estimates  of  cost,  the 
Secretary  of  the  Interior  shall  deter- 
mine whether  or  not  said  project  is 
practicable  and  advisable,  and  if  de- 
termined to  be  impracticable  ana 
unadvisable,  he  shall  thereupon  re- 
store said  lands  to  entry ;  that  public 
lands  which  it  is  proposed  to  irri- 
gate by  means  of  any  contemplated 
works  shall  be  subject  to  entry  only 
under  the  provisions  of  the  home- 
stead laws  in  tracts  of  not  less  than 
forty  nor  more  than  one  hundred  and 
sixty  acres,  and  shall  be  subject  to 
the  limitations,  charges,  terms  and 
conditions  herein  provided:  Provided, 
that  the  commutation  provisions  of 
the  homestead  laws  shall  not  apply 
to  entries  made  under  this  act. 

"Sec.  4.  That  upon  the  determina- 
tion by  the  Secretary  of  the  Interior 
that  any  irrigation  project  is  prac- 
ticable, he  may  cause  to  be  let  con- 
tracts for  the  construction  of  the 
same  in  such  portions  or  sections  as 
it  may  be  practicable  to  construct 
and  complete  as  parts  of  the  whole 
project,  providing  the  necessary  funds 
for  such  portions  or  sections  are 
available  in  the  reclamation  fund,  and 
thereupon  he  shall  give  public  notice 
of  the  lands  irrigable  under  such  pro- 
ject, and  limit  of  area  per  entry, 
which  limit  shall  represent  the  acre- 
age which,  in  the  opinion  of  the 
Secretary,  may  be  reasonably  re- 
quired for  the  support  of  a  family 
upon  the  lands  in  question;  also  of 
the  charges  which  shall  be  made  per 
acre  upon  the  said  entries,  and  upon 
lands  in  private  ownership  which 
may  be  irrigated  by  the  waters  of 
the  said  irrigation  project,  and  the 
number  of  annual  installments,  not 
exceeding  ten,  in  which  such  charges 
shall  be  paid  and  the  time  when  such 
payments  shall  commence.  The  said 
charges  shall  be  determined  with  a 
view  of  returning  to  the  reclamation 
fund  the  estimated  cost  of  construc- 
tion of  the  project,  and  shall  be 
apportioned  equitably :  Provided,  that 
in  all  construction  work  eight  hours 
shall  constitute  a  day's  work,  and  no 
Mongolian  labor  shall  be  employed 

,  thereon. 

"Sec.  5.     That   the  entryman   upon 

I    lands   to   be  irrigated   by   such   works 
shall,  in  addition  to  compliance  with 
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the  homestead  laws  reclaim  at  least 
one-half  of  the  total  irrigable  area 
of  his  entry  for  agricultural  pur- 
poses, and  before  receiving  patents 
for  the  lands  covered  by  his  entry 
shall  pay  to  the  government  the 
charges  apportioned  against  such 
tract,  as  provided  in  section  4.  No 
right  to  the  use  of  water  for  land 
in  private  ownership  shall  be  sold 
for  a  tract  exceeding  one  hundred 
and  sixty  acres  to  any  one  land- 
owner, and  no  such  sale  shall  be 
made  to  any  landowner  unless  he  be 
an  actual  bona  fide  resident  on  such 
land,  or  occupant  thereof  residing 
in  the  neighborhood  of  said  land,  and 
no  such  right  shall  permanently 
attach  until  all  payments  therefor 
are  made.  The  annual  installments 
shall  be  paid  to  the  receiver  of  the 
local  land  office  of  the  district  in 
which  the  land  is  situated,  and 
failure  to  make  any  two  payments 
when  due  shall  render  the  entry  sub- 
ject to  cancellation,  with  the  for- 
feiture of  all  rights  under  this  act, 
as  well  as  any  moneys  already  paid 
thereon.  All  moneys  received  from 
the  above  sources  shall  be  paid  into 
the  reclamation  fund.  Registers  and 
receivers  shall  be  allowed  the  usual 
commissions  on  all  moneys  paid  for 
lands  entered  under  this  act. 

"Sec.  6.  That  the  Secretary  of  the 
Interior  is  hereby  authorized  and 
directed  to  use  the  reclamation  fund 
for  the  operation  and  maintenance 
of  all  reservoirs  sod  irrigation  works 
constructed  under  the  provisions  of 
this  act:  Provided,  that  when  the 
payments  required  by  this  act 
are  made  for  the  major  portion 
of  the  lands  irrigated  from  the 
waters  of  any  of  the  works  herein 
provided  for,  then  the  management 
and  operation  of  such  irrigation 
works  shall  pass  to  the  owners  of  the 
lands  irrigated  thereby,  to  be  main- 
tained at  their  expense  under  such 
form  of  organization  and  under  such 
rules  and  regulations  as  may  be 
acceptable  to  the  Secretary  of  the 
Interior:  Provided,  that  the  title  to, 
and  the  management  -and  operation 
of,  the  reservoirs  and  the  works 
necessary  for  their  protection  and 
operation  shall  remain  in  the  govern- 
ment until  otherwise  provided  by 
Congress. 


"Sec.  7.  That  where,  in  carrying 
out  the  provisions  of  this  act,  it  be- 
comes necessary  to  acquire  any  rights 
or  property,  the  Secretary  of  the 
Interior  is  hereby  authorized  to  ac- 
quire the  same  for  the  United  States 
by  purchase  or  by  condemnation 
under  judicial  process,  and  to  pay 
from  the  reclamation  fund  the  sums 
which  may  be  needed  for  that  pur- 
pose, and  it  shall  be  the  duty  of  the 
Attorney  General  of  the  United 
States  upon  every  application  of  the 
Secretary  of  the  Interior,  under  this 
act,  to  cause  proceedings  to  be  com- 
menced for  condemnation  within 
thirty  days  from  the  receipt  of  the 
application  at  the  Department  of 
Justice. 

"Sec.  8.  That  nothing  in  this  act 
1  shall  be  construed  as  affecting  or  in- 
tended to  affect  or  to  in  any  way 
interfere  with  the  "laws  of  any 
State  or  Territory  relating  to  the 
control,  appropriation,  use,  or  distribu- 
tion of  water  used  in  the  irrigation, 
or  any  vested  right  acquired  there- 
under, and  the  Secretary  of  the  In- 
terior, in  carrying  out  the  provisions 
of  this  act,  shall  proceed  in  con- 
formity with  such  laws,  and  nothing 
herein  shall  in  any  way  affect  any 
right  of  any  State  or  of  the  Federal 
government  or  of  any  landowner, 
appropriator,  or  user  of  water  in,  to, 
or  from  any  interstate  stream  or  tho 
waters  thereof:  provided,  that  tho 
right  to  the  use  of  water  acquired 
under  the  provisions  of  this  act  shall 
be  appurtenant  to  the  land  irrigated 
and  beneficial  use  shall  be  the  basis, 
the  measure,  and  the  limit  of  the 
right.  1 

"Ser.  9.  That  it  is  hereby  declared 
to  be  the  duty  of  the  Secretary  of  the 
Interior  in  carrying  out  the  provisions 
of  this  act  so  far  as  the  same  may  be 
practicable  and  subject  to  the  exist- 
ence of  feasible  irrigation  projects,  to 
expend  the  major  portion  of  the  funds 
arising  from  the  sale  of  public  lands 
within  each  State  and  Territory  here- 
inbefore named  for  the  benefit  of 
arid  and  semi-arid  lands  within  the 
limits  of  such  State  or  Territory; 
provided,  that  the  secretary  may 
temporarily  use  such  portion  of  said 
funds  for  the  benefit  of  arid  or  semi- 
arid  lands  in  any  particular  State  or 
Territory  hereinbefore  named  as  he 
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may  deem  advisable,  but  when  so  used 
the  excess  shall  be  restored  to  the 
fund  as  soon  as  practicable,  to  the 
end  that  ultimately,  and  in  any  event, 
within  each  ten-year  period  after  the 
passage  of  this  act,  the  expenditures 
for  the  benefit  of  the  said  States  and 
Territories  shall  be  equalized  accord- 
ing to  the  proportions  and  subject  to 


the  conditions  as  to  practicability  and 
feasibility  aforesaid. 

"Sec.  10.  That  the  Secretary  of 
the  Interior  is  hereby  authorized  to 
perform  any  and  all  acts  and  to  make 
such  rules  and  regulations  as  may  be 
necessary  and  proper  for  the  purpose 
of  carrying  the  provisions  of  this  act 
into  full  force  and  effect." 


An  act  authorizing  the  use  of  earth,  stone,  and  timber  on  the  public  lands  and 
forest  reserves  of  tJie  United  States  in  the  construction  of  works  under  the 
national  irrigation  law. 

"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  Congress 
assembled,  that  in  carrying  out  the 
provisions  of  the  national  irrigation 
law,  approved  June  seventeenth,  nine- 
teen hundred  and  two,  and  in  con- 
structing works  thereunder,  the  Sec- 
retary of  the  Interior  is  hereby  au- 


thorized to  use  and  to  permit  the  use 
by  those  engaged  in  the  construction 
of  works  under  said  law,  under  rules 
and  regulations  to  be  prescribed  by 


him,  such  earth,  stone,  and  timber 
from  the  public  lands  of  the  United 
States  as  may  be  required  in  the  con- 
struction of  such  works,  and  the  Sec- 
retary of  Agriculture  is  hereby  au- 
thorized to  permit  the  use  of  earth, 
stone,  and  timber  from  the  forest  re- 
serves of  the  United  States  for  the 
same  purpose,  under  rules  and  regu- 
lations to  be  prescribed  by  him." 
Approved  February  8,  1905  (33  Stat. 
706). 


An  act  to  provide  for  the  covering  into  the  reclamation  fund  certain  proceeds 
of  sales  of  property  purchased  by  the  reclamation, 

"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United 
States  of  America  in  Congress  assem- 
bled, that  there  shall  be  covered  into 
the  reclamation  fund  established  under 
the  act  of  June  seventeenth,  nineteen 
hundred  and  two,  known  as  the 
Reclamation  Act,  the  proceeds  of  the 
sales  of  material  utilized  for  tem- 
porary work  and  structures  in  con- 


nection  with  the  operations  under  the 
said  act,  as  well  as  of  the  sales  of 
all  other  condemned  property  which 
had  been  purchased  under  the  provi- 
sions thereof,  and  also  any  moneys 
refunded  in  connection  with  the 
operations  under  said  Reclamation 
Act."  Approved  March  3.  1905  (33 
Stats.  1032). 


An  act  providing  for  the  withdrawal  from  public  entry  of  lands  needed  for 
townsite  purposes  in  connection  with  irrigation  projects  under  the  Eeclama- 
tion  Act  of  June  seventeenth,  nineteen  hundred  and  two,  and  for  other 
purposes. 


"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  Con- 
gress assembled,  that  the  Secretary 
of  the  Interior  may  withdraw  from 
public  entry  any  lands  needed  for 
townsite  purposes  in  connection  with 
irrigation  projects  under  the  Recla- 
mation Act  of  June  seventeenth,  nine- 
teen hundred  and  two,  not  exceeding 
one  hundred  and  sixty  acres  in  each 
case,  and  survey  and  subdivide  the 
same  into  town  lots,  with  appropriate 
reservations  for  public  purposes. 


"Sec.  2.  That  the  lots  so  surveyed 
shall  be  appraised  under  the  direction 
of  the  Secretary  of  the  Interior  and 
sold  under  his  direction  at  not  less 
than  their  appraised  value  at  public 
auction  to  the  highest  bidders,  from 
time  to  time,  for  cash,  and  the  lots 
offered  for  sale  and  not  disposed  of 
may  afterward  be  sold  at  not  less 
than  the  appraised  value  under  such 
regulations  as  the  Secretary  of  the  In- 
terior may  prescribe.  Reclamation 
funds  may  be  used  to  defray  the 
accessary  expenses  of  appraisement 
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and  sale,   and  the  proceeds  of    such 
sales  shall  be  covered  into  the  reclama- 
tion fund. 

"Sec.  3.  That  the  public  reserva- 
tions in  such  townsites  shall  be  im- 
proved and  maintained  by  the  town 
authorities  at  the  expense  of  the 
town;  and  upon  the  organization 
thereof  as  municipal  corporations  the 
said  reservations  shall  be  conveyed  to 
such  corporations  by  the 'Secretary  of 
the  Interior,  subject  to  the  condition 
that  they  will  be  used  forever  for 
public  purposes. 

"Sec.  4.  That  the  Secretary  of  the 
Interior  shall,  in  accordance  with  the 
provisions  of  the  Reclamation  Act,  pro- 
vide for  water-rights  in  amount  he 
may  deem  necessary  for  the  towns 
established  as  herein  provided,  and 
may  enter  into  contract  with  the 
proper  authorities  of  such  towns,  and 
other  towns  or  cities  on  or  in  the 
immediate  vicinity  of  irrigation  pro- 
jects, which  shall  have  a  water-right 
from  the  same  source  as  that  of  said 
project  for  the  delivery  of  such  water 
supply  to  some  convenient  point,  and 
for  the  payment  into  the  reclamation 


fund  of  charges  for  the  same  to  bt» 
paid  by  such  towns  or  cities,  which 
charges  shall  not  be  less  nor  upon 
terms  more  favorable  than  those  fixed 
by  the  Secretary  of  the  Interior  for 
the  irrigation  project  from  which  the 
water  is  taken. 

"Sec.  5.  That  whenever  a  develop- 
ment of  power  is  necessary  for  the 
irrigation  of  lands  under  any  project 
undertaken  under  the  said  Reclama- 
tion Act,  or  an  opportunity  is  af- 
forded for  the  development  of  power 
under  any  such  project,  the  Secre- 
tary of  the  Interior  is  authorized  to 
lease  for  a  period  not  exceeding  ten 
years,  giving  preference  to  municipal 
purposes,  any  surplus  power  or  power 
privilege,  and  the  money  derived  from 
such  leases  shall  be  covered  into  the 
reclamation  fund  and  be  placed  to 
the  credit  of  the  project  from  which 
such  power  is  derived:  Provided,  that 
no  lease  shall  be  made  of  such  sur- 
plus power  or  power  privilege  as  will 
impair  the  efficiency  of  the  irriga- 
tion project."  Approved  April  16, 
1906  (34  Stat.  116). 


An  act  to  extend  the  Irrigation  Act  to 

"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  Con- 
gress assembled,  that  the  provisions 
of  the  act  entitled  'An  act  appropriat- 
ing the  receipts  from  the  sale  and 
ilisposal  of  public  lands  in  certain 
States  and  Territories  to  the  con- 


the  State  of  Texas. 

struction  of  irrigation  works  for  the 
reclamation  of  arid  lands,'  approved 
June  seventeenth,  nineteen  hundred 
and  two,  be,  and  the  same  are  here- 
by, extended  so  as  to  include  and  ap- 
ply to  the  State  of  Texas."  Ap- 
proved June  12,  1906  (34  Stat.  239). 


An  act  providing  for  the  subdivision  of 
for  other  purposes. 

"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United 
States  of  America  in  Congress  assem- 
bled, that  whenever,  in  the  opinion  of 
the  Secretary  of  the  Interior,  by  rea- 
son of  market  conditions  and  the 
special  fitness  of  the  soil  and  climate 
for  the  growth  of  fruit  and  garden 
produce,  a  lesser  area  than  forty  acres 
may  be  sufficient  for  the  support  of  a 
family  on  lands  to  be  irrigated  under 
the  provisions  of  the  act  of  June  seven- 
teenth, nineteen  hundred  and  two, 
known  as  the  Reclamation  Act,  he  may 
fix  a  lesser  area  than  forty  acres  as 
the  minimum  entry  and  may  establish 


lands  under  the  "Reclamation  Act,  and 

farm  units  of  not  less  than  ten  nor 
more  than  one  hundred  and  sixty 
acres.  That  whenever  it  may  be  nec- 
essary, for  the  purpose  of  accurate 
description,  to  further  subdivide  lands 
to  be  irrigated  under  the  provisions 
of  said  Reclamation  Act,  the  Secretary 
of  the  Interior  may  cause  subdivision 
surveys  to  be  made  by  the  officers  of 
the  Reclamation  Service,  which  subdi- 
visions shall  be  rectangular  in  form, 
except  in  cases  where  irregular  subdi- 
visions may  be  necessary  in  order  to 
provide  for  practicable  and  economi- 
cal irrigation.  Such  subdivision  sur- 
veys shall  be  noted  upon  the  tract 
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books  in  the  General  Land  Office,  and 
they  shall  be  paid  for  from  the  recla- 
mation fund:  Provided,  that  an 
entryman  may  elect  to  enter  under 
said  Reclamation  Act  a  lesser  area 
than  the  minimum  limit  in  any  State 
or  Territory. 

"Sec.  2.  That  wherever  the  Secre- 
tary of  the  Interior  in  carrying  out 
the  provisions  of  the  Reclamation  Act, 
shall  acquire  by  relinquishment  lands 
covered  by  a  bona  fide  unperfected 
entry  under  the  land  laws  of  the 
United  States,  the  entryman  upon 
such  tract  may  make  another  and  ad- 
ditional entry,  as  though  the  entry 
thus  relinquished  had  not  been  made. 

"Sec.  3.  That  any  townsite  here- 
tofore set  apart  or  established  by 
proclamation  of  the  president,  under 
the  provisions  of  sections  twenty- 
three  hundred  and  eighty  and  twenty- 
three  hundred  and  eighty-one  of  the 
Revised  Statutes  of  the  United  States, 
within  or  in  the  vicinity  of  any 
reclamation  project,  may  be  appraised 
and  disposed  of  in  accordance  with 
the  provisions  of  the  act  of  Congress 
approved  April  sixteenth,  nineteen 
hundred  and  six,  entitled  'An  act  pro- 
viding for  the  withdrawal  from  pub- 
lic entry  of  lands  needed  for  town- 
site  purposes  in  connection  with  irri- 
gation projects  under  the  Reclamation 
Act  of  June  seventeenth,  nineteen 
hundred  and  two,  and  for  other  pur- 
poses'; and  all  necessary  expenses  in- 
curred in  the  appraisal  and  sale  of 
lands  embraced  within  any  such  town- 
site  shall  be  paid  from  the  reclama- 
tion fund,  and  the  proceeds  of  the 
sales  of  such  lands  shall  be  covered 
into  the  reclamation  fund. 

"Sec.  5.  That  where  any  bona  "fide 
desert  land  entry  has  been  or  may  be 
embraced  within  the  exterior  limits  of 
any  land  withdrawal  or  irrigation 
project  under  the  act  entitled  'An 
act  appropriating  the  receipts  from 
the  sale  and  disposal  of  public  lands 
in  certain  States  and  Territories  to 
the  construction  of  irrigation  works 
for  the  reclamation  of  arid  lands,' 
approved  June  seventeenth,  nineteen 


hundred  and  two,  and  the  desert  land 
entryman  has  been  or  may  be  directly 
or  indirectly  hindered,  delayed,  or  pre- 
vented from  making  improvements 
or  from  reclaiming  the  land  embraced 
in  any  such  entry  by  reason  of  such 
land  withdrawal  or  irrigation  project, 
the  time  during  which  the  desert  land 
entryman  has  been  or  may  be  so  hin- 
dered, delayed,  or  prevented  from 
complying  with  the  desert  laud  law 
shall  not  be  computed  in  determining 
the  time  within  which  such  entryman 
has  been  or  may  be  required  to  make 
improvements  or  reclaim  the  land  em- 
braced within  any  such  desert  land 
entry:  Provided,  that  if  after  inves- 
tigation the  irrigation  project  has 
been  or  may  be  abandoned  by  the 
government,  time  for  compliance  with 
the  desert  land  law  by  any  such  entry- 
man shall  begin  to  run  from  the  date 
of  notice  of  such  abandonment  of  the 
project  and  the  restoration  to  the 
public  domain  of  the  lands  withdrawn 
in  connection  therewith,  and  credit 
shall  be  allowed  for  all  expenditures 
and  improvements  heretofore  made  on 
any  such  desert  land  entry  of  which 
proof  has  been  filed;  but  if  the 
reclamation  project  is  carried  to  com- 
pletion so  as  to  make  available  a 
water  supply  for  the  land  embraced 
in  any  such  desert  land  entry,  the 
entryman  shall  thereupon  comply  with 
all  the  provisions  of  the  aforesaid  act 
of  June  seventeenth,  nineteen  hun- 
dred and  two,  and  shall  relinquish  all 
land  embraced  within  his  desert  land 
entry  in  excess  of  one  hundred  and 
sixty  acres,  and  as  to  such  one  hun- 
dred and  sixty  acres  retained,  he  shall 
be  entitled  to  make  final  proof  and 
obtain  patent  upon  compliance  with 
the  terms  of  payment  prescribed  in 
said  act  of  June  seventeenth,  nineteen 
hundred  and  two,  and  not  otherwise. 
But  nothing  herein  contained  shall  be 
held  to  require  a  desert  land  entry- 
man who  owns  a  water-right  and  re- 
claims the  land  embraced  in  his  entry 
to  accept  the  conditions  of  said 
Reclamation  Act."  Approved  June 
27,  1906  (34  Stat.  519). 
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An  act  providing  for  the  reappraisement  of  unsold  lots  in  townsites  on  reclama- 
tion projects,  and  for  other  purposes. 


"Be  it  enacted  by  the  Senate 
and  House  of  Representatives  of  the 
United  States  of  America  in  Con- 
gress assembled,  that  the  Secretary 
of  the  Interior  is  hereby  authorized, 
whenever  he  may  deem  it  necessary, 
to  reappraise  all  unsold  lots  within 
townsites  on  projects  under  the 
Reclamation  Act  heretofore  or  here- 
after appraised  under  the  provisions 
of  the  act  approved  April  sixteenth, 
nineteen  hundred  and  six,  entitled  'An 
act  providing  for  the  withdrawal  from 
public  entry  of  lands  needed  for  town- 
site  purposes  in  connection  with  irri- 
gation projects  under  the  Reclama- 
tion Act  of  June  seventeenth,  nine- 
teen hundred  and  two,  and  for  other 
purposes,'  and  the  act  approved  June 
twenty-seventh,  nineteen  hundred  and 


six,  entitled  'An  act  providing  for 
the  subdivision  of  lands  entered  under 
the  Reclamation  Act,  and  for  other 
purposes';  and  thereafter  to  proceed 
with  the  sale  of  such  town  lota  in  ac- 
cordance with  said  acts. 

"See.  2.  That  in  the  sale  of  town 
lots  under  the  provisions  of  the  said 
acts  of  April  sixteenth  and  June 
twenty-seventh,  nineteen  hundred  and 
six,  the  Secretary  of  the  Interior  may, 
in  his  discretion,  require  payment  for 
such  town  lots  in  full  at  time  of  sale 
or  in  annual  installments,  not  exceed- 
ing five,  with  interest  at  the  rate  of 
six  per  centum  per  annum  on  deferred 
payments."  Approved  June  11,  1910. 
(Sess.  Laws  1910,  c.  284,  p.  465,  61st 
Cong.,  2d  Sess.) 


[Assignment  "by  Entrymen.] — An  act  providing  that  entrymen  for  homesteads 
within  reclamation  projects  may  assign  their  entries  upon  satisfactory  proof 
of  residence,  improvement  and  cultivation  for  -five  years,  the  same  as  though 
said  entry  had  been  made  under  the  original  Homestead  Act. 
"Be  it  enacted  by  the  Senate  upon  submitting  proof  of  the  reclama- 
tion of  the  lands  and  upon  payment 
of  the  charges  apportioned  against 
the  same  as  provided  in  the  said  act 
of  June  seventeenth,  nineteen  hun- 
dred and  two,  may  receive  from  the 
United  States  a  patent  for  the  lands: 
Provided,  that  all  assignments  made 
under  the  provisions  of  this  act  shall 
be  subject  to  the  limitations,  charges, 


and  House  of  Representatives  of  the 
United  States  of  America,  in  Con- 
gress assembled,  that  from  and  after 
the  filing  with  the  Commissioner  of  the 
General  Land  Office  of  satisfactory 
proof  of  residence,  improvement,  and 
cultivation  for  the  five  years  required 
by  law,  persons  who  have,  or  shall 
make,  homestead  entries  within  rec- 
lamation projects  under  the  provi- 
sions of  the  act  of  June  seventeenth 
nineteen  hundred  and  two,  may  assign 
such  entries,  or  any  part  thereof,  to 
other  persons,  and  such  assignees, 


terms,  and  conditions  of  the  Reclama- 
tion Act."  Approved  June  23,  1910. 
(Sess.  Laws  1910,  c.  357,  p.  592,  61st 
Cong.,  2d  Sess.) 


[Reclamation  Bonds.] — An  act  to  authorize  advances  to  the  "reclamation  fund," 
and  for  the  issue  and  disposal  of  certificates  of  indebtedness  in  reimburse- 
ment therefor,  and  for  other  purposes. 


"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  Con- 

fress  assembled,  that  to  enable  the 
ecretary  of  the  Interior  to  complete 
government  reclamation  projects  here- 
tofore begun,  the  Secretary  of  the 
Treasury  is  authorized,  upon  request 
of  the  Secretary  of  the  Interior  to 
transfer  from  time  to  time  to  the 
credit  of  the  reclamation  fund  created 


by  the  act  entitled  'An  act  appro- 
priating the  receipts  from  the  sale 
and  disposal  of  public  lands  in  cer- 
tain States  and  Territories  to  the  con- 
struction of  irrigation  works  for  the 
reclamation  of  arid  lands,'  approved 
June  seventeenth,  nineteen  hundred 
and  two,  such  sum  or  sums,  not  ex- 
ceeding in  the  aggregate  twenty  mill- 
ion dollars,  as  the  Secretary  of  the 
Interior  may  deem  necessary  to  com- 
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plete  the  said  reclamation  projects, 
and  such  extensions  thereof  as  he  may 
deem  proper  and  necessary  to  the 
successful  and  profitable  operation 
and  maintenance  thereof  or  to  pro- 
tect water-rights  pertaining  thereto 
claimed  by  the  United  States,  pro- 
vided the  same  shall  be  approved  by 
the  President  of  the  United  States; 
and  such  sum  or  sums  as  may  be  re- 
quired to  comply  with  the  foregoing 
authority  are  hereby  appropriated  out 
of  any  money  in  the  treasury  not 
otherwise  appropriated :  Provided, 
that  the  sums  hereby  authorized  to  be 
transferred  to  the  reclamation  fund 
shall  be  so  transferred  only  as  such 
sums  shall  be  actually  needed  to  meet 
payments  for  work  performed  under 
existing  law:  And  provided  further, 
that  all  sums  so  transferred  shall  be 
reimbursed  to  the  treasury  from  the 
reclamation  fund,  as  hereinafter  pro- 
vided: And  provided  further,  that  no 
part  of  this  appropriation  shall  be  ex- 
pended upon  any  existing  project 
until  it  shall  have  been  examined  and 
reported  upon  by  a  board  of  engineer 
officers  of  the  army,  designated  by  the 
President  of  the  United  States,  and 
until  it  shall  be  approved  by  the 
President  as  feasible  and  practicable 
and  worthy  of  such  expenditure ;  nor 
shall  any  portion  of  this  appropria- 
tion be  expended  upon  any  new  pro- 
ject. 

"Sec.  2.  That  for  the  purpose  of 
providing  the  treasury  with  funds 
for  such  advances  to  the  reclamation 
fund,  the  Secretary  of  the  Treasury 
is  authorized  to  issue  certificates  of 
indebtedness  of  the  United  States  in 
euch  form  as  he  may  prescribe  and  in 
denominations  of  fifty  dollars,  or 
multiples  of  that  sum;  said  certifi- 
cates to  be  redeemable  at  the  option 
of  the  United  States  at  any  time 
after  three  years  from  the  date  of 
their  issue  and  to  be  payable  five 
years  after  such  date,  and  to  bear  in- 
terest payable  semi-annually,  at  not 
exceeding  three  per  centum  per  an- 
num ;  the  principal  and  interest  to  be 
payable  in  gold  coin  of  the  United 
States.  The  certificate  of  indebted- 
ness herein  authorized  may  be  dis- 
posed of  by  the  Secretary  of  the 
Treasury  at  not  less  than  par.  under 
such  rules  and  regulations  as  he  may 
prescribe,  giving  all  citizens  of  the 


United  States  an  equal  opportunity 
to  subscribe  therefor,  but  no  commis- 
sion shall  be  allowed  and  the  aggre- 
gate issue  of  such  certificates  shall 
not  exceed  the  amount  of  all  advances 
made  to  said  reclamation  fund,  and  in 
no  event  shall  the  same  exceed  the 
sum  of  twenty  million  dollars.  The 
certificates  of  indebtedness  herein  au- 
thorized shall  be  exempt  from  taxes 
or  duties  of  the  United  States  as  well 
as  from  taxation  in  any  form  by  or 
under  State,  municipal,  or  local  au- 
thority; and  a  sum  not  exceeding  one- 
tenth  of  one  per  centum  of  the  amount 
of  the  certificates  of  indebtedness  is- 
sued under  this  act  is  hereby  appro- 
priated, out  of  any  money  in  the 
treasury  not  otherwise  appropriated, 
to  pay  the  expense  of  preparing,  ad- 
vertising, and  issuing  the  same. 

"Sec.  3.  That  beginning  five  years 
after  the  date  of  the  first  advance 
to  the  reclamation  fund  under  this 
act,  fifty  per  centum  of  the  annual 
receipts  of  the  reclamation  fund  shall 
be  paid  into  the  general  fund  of  the 
treasury  of  the  United  States  until 
payment  so  made  shall  equal  the  ag- 
gregate amount  of  advances  made  by 
the  treasury  to  said  reclamation  fund, 
together  with  interest  paid  on  the  cer- 
tificates of  indebtedness  issued  under 
this  act  and  any  expense  incident  to 
preparing,  advertising,  and  issuing 
the  same. 

"Sec.  4.  That  all  money  placed  to 
the  credit  of  the  reclamation  fund  in 
pursuance  of  this  act  shall  be  devoted 
exclusively  to  the  completion  of  work 
on  reclamation  projects  heretofore  be- 
gun as  hereinbefore  provided,  and  the 
same  shall  be  included  with  all  other 
expenses  in  future  estimates  of  con- 
struction, operation,  or  maintenance, 
and  hereafter  no  irrigation  project 
contemplated  by  said  act  of  June 
seventeenth,  nineteen  hundred  and 
two,  shall  be  begun  unless  and  until 
the  same  shall  have  been  recommended 
by  the  Secretary  of  the  Interior  and 
approved  by  the  direct  order  of  the 
President  of  the  United  States. 

"Sec.  5.  That  no  entry  shall  be 
hereafter  made  and  no  entryman  shall 
be  permitted  to  jjo  upon  lands  re- 
served for  irrigation  purposes  until 
the  Secretary  of  the  Interior  shall 
have  established  the  unit  of  acreage 
and  fixed  the  water  charges  and  the 
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date  when  the  water  can  be  applied 
and  made  public  announcement  of  the 
same.  (Sec.  5  was  amended  by  A. 
€.  February  24,  1911,  Pub.  No.  417, 
infra.) 

"Sec.  6.  That  section  nine  of  said 
act  of  Congress,  approved  June  seven- 
teenth, nineteen  hundred  and  two,  en- 
titled 'An  act  appropriating  the  re- 


ceipts from  the  sale  and  disposal  of 
public  lands  in  certain  States  and 
Territories  to  the  construction  of  irri- 
gation works  for  the  reclamation  of 
arid  lands,'  is  hereby  repealed."  Ap- 
proved, June  25,  1910.  (Sess.  Laws, 
c.  407,  p.  835,  61st  Cong.,  2d  Sess. 
Amended  by  A.  C.  February  24,  1911, 
Pub.  No.  417,  infra.) 


An  act  granting  leaves  of  absence  to  homesteaders  on  lands  to  be  irrigated 
under  the  provisions  of  the  act  of  June  seventeenth,  nineteen  hundred  and 
two. 


"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  Con- 
gress assembled,  that  all  qualified 
entrymen  who  have  heretofore  made 
bona  fide  entry  upon  lands  proposed 
to  be  irrigated  under  the  provisions 
of  the  act  of  June  seventeenth,  nine- 
teen hundred  and  two,  known  as  the 
National  Irrigation  Act,  may,  upon 
application  and  a  showing  that  they 
have  made  substantial  improvements, 
and  that  water  is  not  available  for  the 


irrigation  of  their  said  lands,  within 
the  discretion  of  the  Secretary  of  the 
Interior,  obtain  leave  of  absence  from 
their  entries,  until  water  for  irriga- 
tion is  turned  into  the  main  irrigation 
canals  from  which  the  land  is  to  be 
irrigated:  Provided,  that  the  period 
of  actual  absence  under  this  act  shall 
not  be  deducted  from  the  full  time  of 
residence  required  by  law."  Ap- 
proved June  25,  1910  (Sess.  Laws 
1910,  c.  432,  p.  864,  61st  Cong.,  2d 
Sess.) 


An  act  to  provide  for  the  sale  of  lands  acquired  under  the  provisions  of  the 
Reclamation  Act  and  which  are  not  needed  for  the  purposes  of  that  act. 


"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  Congress 
assembled,  that  whenever  in  the  opin- 
ion of  the  Secretary  of  the  Interior 
any  lands  which  have  been  acquired 
under  the  provisions  of  the  act  of 
June  seventeenth,  nineteen  hundred 
and  two  (Thirty-second  Statutes,  page 
three  hundred  and  eighty-eight),  com- 
monly called  the  'Reclamation  Act,' 
or  under  the  provisions  of  any  act 
amendatory  thereof  or  supplementary 
thereto,  for  any  irrigation  works  con- 
templated by  said  Reclamation  Act  are 
not  needed  for  the  purposes  for  which 
they  were  acquired,  said  Secretary  of 
the  Interior  may  cause  said  lands, 
together  with  the  improvements  there- 
on, to  be  appraised  by  three  disin- 
terested persons,  to  be  appointed  by 
him,  and  thereafter  to  sell  the  same 
for  not  less  than  the  appraised  value 
at  public  auction  to  the  highest  bid- 
der, after  giving  public  notice  of  the 


time  and  place  of  sale  by  posting 
upon  the  land  and  by  publication  for 
not  less  than  thirty  days  in  a  news- 
paper of  general  circulation  in  the 
vicinity  of  the  land. 

"Sec.  2.  That  upon  payment  of  the 
purchase  price,  the  Secretary  of  the 
Interior  is  authorized  by  appropriate 
deed  to  convey  all  the  right,  title,  and 
interest  of  the  United  States  of,  in, 
and  to  said  lands  to  the  purchaser 
at  said  sale,  subject,  however,  to  such 
reservations,  limitations  or  conditions 
as  said  Secretary  may  deem  proper: 
Provided,  that  not  over  one  hundred 
and  sixty  acres  shall  be  sold  to  any 
one  person. 

"Sec.  3.  That  the  moneys  derived 
from  the  sale  of  such  lands  shall  be 
covered  into  the  reclamation  fund  and 
be  placed  to  the  credit  of  the  project 
for  which  such  lands  had  been  ac- 
quired." 

Approved  February  2,  1911  (Public 
Xo.  338). 


An  act  to  authorize  the  Secretary  of  the  Interior  to  withdraw  public  notices 
issued  under  section  4.  of  the  Reclamation  Act,  and  for  other  purposes. 

"Be  it  enacted  by  the  Senate  and       United  States  of  America  in  Congress 
House     of    Representatives     of     the       assembled,  that  the  Secretary  of  the 
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Interior  may,  in  his  discretion,  with- 
draw any  public  notice  heretofore  is- 
sued under  section  four  of  the  Rec- 
lamation Act  of  June  seventeenth, 
nineteen  hundred  and  two,  and  he  may 
agree  to  such  modification  of  water- 
right  applications  heretofore  duly  filed 
or  contracts  with  water  users  associa- 
tions and  others,  entered  into  prior 


An  act  to  amend  section  5  of  the  act  of  Congress  of  June  twenty-fifth, 

hundred  and  ten,  entitled  "An  act  to  authorize  advances  to  the  'reclamation 
fund,'  and  for  the  issue  and  disposal  of  certificates  of  indebtedness  in 
reimbursement  therefor,  and  for  other  purposes." 


to  the  passage  of  this  act,  as  he  may 
deem  advisable,  or  he  may  consent  to 
th"  abrogation  of  such  water-right  ap- 
plications and  contracts,  and  proceed 
in  all  respects  as  if  no  such  notice  had 
been  given." 

Anprrved   February  13,  1911  (Pub- 
lic No.  353). 


"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  Con- 
gress assembled,  that  section  five  of 
an  act  entitled  'An  act  to  authorize 
advances  to  the  "reclamation  fund," 
and  for  the  issue  and  disposal  of 
certificates  of  indebtedness  in  reim- 
bursement therefor,  and  for  other 
purposes,'  approved  June  twenty-fifth, 
nineteen  hundred  and  ten  (Thirty- 
sixth  Statutes  at  Large,  page  eight 
hundred  and  thirty-five),  be,  and  the 
same  hereby  is,  amended  as  follows: 

"  'Sec.  5.  That  no  entry  shall  be 
hereafter  made  and  no  entryman  shall 
be  permitted  to  go  upon  lands  re- 
served for  irrigation  purposes  until 
the  Secretary  of  the  Interior  shall 
have  established  the  unit  of  acreage 
and  fixed  the  water  charges  and  the 


date  when  the  water  can  be  applied 
and  make  public  announcement  of  the 
same:  Provided,  that  where  entries 
made  prior  to  June  twenty-fifth,  nine- 
teen hundred  and  ten,  have  been  or 
may  be  relinquished  in  whole  or  in 
part,  the  lands  so  relinquished  shall 
be  subject  to  settlement  and  entry 
under  the  homestead  law  as  amended 
by  an  act  entitled  "An  act  appro- 
priating the  receipts  from  the  sale 
and  disposal  of  the  public  lands  in 
certain  States  and  Territories  to  the 
construction  of  irrigation  works  for 
the  reclamation  of  arid  lands,"  ap- 
proved June  seventeenth,  nineteen 
hundred  and  two  (Thirty-second  Stat- 
utes at  Large,  page  three  hundred 
and  eighty-eight).'" 

Approved  .February  18,  1911  (Pub- 
lic Xo.  38P). 


An  act  to  authorise  the  government  to  contract  for  impounding,  storing,  and 
carriage  of  water,  and  to  co-operate  in  the  construction  and  use  of  reser- 
voirs and  canals  under  reclamation  projects,  and  for  other  purposes. 


"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United 
States  of  America  in;  Congress  assem- 


bled, that  whenever 
provisions    of    th 
storage  or  carryi 
or  may  be  provj 
requirements  o 
gated   under 
tary  of  the 
right   to    la 
the  project 
such  term 
just  and  equita 


rryingout  the 
amation     law 
ity  has  been 
:cess  of  the 
to  be  irri- 
the   Secre- 
rving  a  first 
trymen    under 
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determine  to  be 
b  contract  for  the 


impounding,  storage,  and  carriage  of 
water  to  an  extent  not  exceeding  such 
excess  capacity  with  irrigation  sys- 
tems operating  under  the  act  of  Au- 
gust eighteenth,  eighteen  hundred  and 
ninety-four,  known  as  the  Carey  Act, 


and  individuals,  corporations,  associa- 
tions, and  irrigation  districts  organ- 
ized for  or  engaged  in  furnishing  or 
in  distributing  water  for  irrigation. 
Water  so  impounded,  stored,  or  car- 
ried under  any  such  contract  shall  be 
for  the  purpose  of  distribution  to  in- 
dividual water  users  by  the  party  with 
whom  the  contract  is  made:  Provided, 
however,  that  water  so  impounded, 
stored,  or  carried  shall  not  be  used 
otherwise  than  as  prescribed  by  law  as 
to  lands  held  in  private  ownership 
within  government  reclamation  pro- 
jects. In  fixing  the  charges  under  any 
such  contract  for  impounding,  storing, 
or  carrying  water  for  any  irrigation 
system,  corporation,  association.  <lis- 
trict.  or  individual,  as  herein  provided, 
the  Secretary  shall  take  into  considera- 
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tion  the  cost  of  construction  and 
maintenance  of  the  reservoir  by  which 
such  water  is  to  be  impounded  or 
stored  and  the  canal  by  which  it  is 
to  be  carried,  and  such  charges  shall 
be  just  and  equitable  as  to  water  users 
under  the  government  project.  No  ir- 
rigation system,  district,  association, 
corporation,  or  individual  so  contract- 
ing shall  make  any  charge  for  the 
storage,  carriage,  or  delivery  of  such 
water  in  excess  of  the  charge  paid 
to  the  United  States  except  to  such 
extent  as  may  be  reasonably  necessary 
to  cover  cost  of  carriage  and  delivery 
of  such  water  through  their  works. 

"Sec.  2.  That  in  carrying  out  the 
provisions  of  said  Reclamation  Act 
and  acts  amendatory  thereof  or  sup- 
plementary thereto,  the  Secretary  of 
the  Interior  is  authorized,  upon  such 
terms  as  may  be  agreed  upon,  to  co- 
operate with  irrigation  districts,  water 
users  associations,  corporations,  entry- 
men  or  water  users  for  the  construc- 
tion or  use  of  such  reservoirs,  canals, 
or  ditches  as  may  be  advantageously 
used  by  the  government  and  irriga- 
tion districts,  water  users  associations, 


corporations,  entrymen  or  water  users 
for  impounding,  delivering  and  carry- 
ing water  for  irrigation  purposes: 
Provided,  that  the  title  to  and  man- 
agement of  the  works  so  constructed 
shall  be  subject  to  the  provisions  of 
section  six  of  said  act:  Provided 
further,  that  water  shall  not  be  fur- 
nished from  any  such  reservoir  or  de- 
livered through  any  such  canal  or 
ditch  to  any  one  landowner  in  excess 
of  an  amount  sufficient  to  irrigate 
one  hundred  and  sixty  acres:  Pro- 
vided, that  nothing  contained  in  this 
act  shall  be  held  or  construed  as  en- 
larging or  attempting  to  enlarge  the 
right  of  the  United  States,  under  ex- 
isting law,  to  control  the  waters  of 
any  stream  in  any  State. 

"Sec.  3.  That  the  moneys  received 
in  pursuance  of  such  contracts  shall  be 
covered  into  the  reclamation  fund  and 
be  available  for  use  under  the  terms 
of  the  Reclamation  Act  and  the  acts 
amendatory  thereof  or  supplementary 
thereto." 

Approved,  February  21,  1911  (Pub- 
lic No.  406). 


An  act  to  amend  an  act  entitled  "An  act  providing  for  the  withdrawal  from 
public  entry  if  lands  needed  for  townsite  purposes  in  connection  with 
irrigation  projects  under  the  Reclamation  Act  of  June  seventeenth  nine- 
teen hundred  and  two,  and  for  other  purposes,"  approved  April  sixteenth, 
nineteen,  hundred  and  six. 


"Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  Congress 
assembled,  That  section  five  of  an  act 
entitled  'An  act  providing  for  the 
withdrawal  from  public  entry  of  lands 
needed  for  townsite  purposes  in  con- 
nection with  irrigation  projects  under 
the  Reclamation  Act  of  June  seven- 
teenth, nineteen  hundred  and  two,  and 
for  other  purposes,'  approved  April 
sixteenth,  nineteen  hundred  and  six, 
be  amended  so  as  to  read  as  follows: 

"  'Sec.  5.  That  whenever  a  develop- 
ment of  power  is  necessary  for  the 
irrigation  of  lands,  under  any*  project 
undertaken  under  the  said  'Reclama- 
tion Act,  or  an  opportunity  is  afforded 
for  the  development  of  power  under 
any  such  project,  the  Secretary  of 
the  Interior  is  authorized  to  lease  for 
a  period  not  exceeding  ten  years, 
giving  preference  to  municipal  pur- 
poses, any  surplus  power  or  power 
privilege,  and  the  money  derived  from 


such  leases  shall  be  covered  into  the 
reclamation  fund  and  be  placed  to 
the  credit  of  the  project  from  which 
such  power  is  derived:  Provided,  that 
no  lease  shall  be  made  of  such  sur- 
plus power  or  power  privileges  as 
will  impair  the  efficiency  of  the  irri- 
gation project  i^fovided,  further,  that 
""the  Interior  is  au- 
|cretion,  to  make 
jection  with  Rio 
fexas  and  New 
period  not  ex- 
the  approval 
aciation  or 
project, 
the  rules 


the  Secretary 
thorized,  in 
such  a  lease; 
Grande  Proj 
Mexico  for 
ceeding  fifty' 
of  the  water 
associations  unl 
organized  in  conl 
and  regulations  ^•PP^Jcl  by  the 
Secretary  of  the  interior  in  pursu- 
ance of  section  six  of  the  Reclamation 
Act  approved  June  seventeenth,  nine- 
teen hundred  and  two.' " 

Approved,  February  2&,  1911  (Pub- 
lic No.  417). 
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See,   also,   33   Stat.   347,   352,   359,  Ibid.,  p.  583,  withdrawing  coal  lands 

regarding  homestead  entries  under  the  in  connection  with  projects ;  Ibid.,  p. 

Reclamation  Act;  35  Stat.  44,  March  858    et   seq.,   regarding    Indian   allot- 

16,  1908,  extending  time  for  residence  ments  in  connection  with  reclamation 

on   Huntley  Project,   Montana;    Sess.  projects. 

Laws   1909-10,   61st   Cong.,   2d   Sess.,  At   this   writing,  some  amendments 

p.    422    appropriating    for    investiga-  are  pending  in  the  extra  session  of 

tion  of  utilization  of  reclaimed  lands;  Congress. 

Text,  c.  23. 

Debris  Act. — 27  Stats,  at  Large,  507;  amended  February  27, 
1907,  34  Stat.  1001,  c.  2077.  The  act  of  Congress  provides  for  the 
appointment  of  three  army  engineers  to  be  known  as  the  Cali- 
fornia Debris  Commission.  Its  jurisdiction,  so  far  as  it  affects 
hydraulic  mining,  extends  to  the  territory  drained  by  the  Sacra- 
mento and  San  Joaquin  Rivers.  Hydraulic  mining,  directly  or 
indirectly,  injuring  the  navigability  of  said  river  systems,  except 
as  permitted  under  the  provisions  of  the  act,  is  prohibited.  The 
commission  is  directed  to  adopt  plans  to  prevent  damage  from 
debris  resulting  from  mining  operations,  with  a  view  of  restoring 
the  navigability  of  said  rivers  to  the  condition  existing  in  1860, 
and  of  permitting  hydraulic  mining  so  far  as  it  can  be  done  "with- 
out injury  to  the  navigability  of  said  rivers  or  the  lands  adjacent 
thereto."  Any  person  or  persons  who  desire  to  operate  a  mine, 
or  mines,  by  hydraulic  process  must  file  with  the  commission  a 
verified  petition  and  a  release  or  surrender  to  the  United  States 
of  the  right  or  privilege  to  regulate  the  manner  in  which  the  de- 
bris from  such  mines  shall  be  restrained  and  the  amount  of  debris 
that  may  be  produced  from  such  mines.  Thereupon  a  notice, 
specifying  the  contents  of  the  petition  and  fixing  a  time  previous 
to  which  all  proofs  are  to  be  submitted,  is  to  be  published  in  a 
daily  paper,  or  in  three  issues  of  a  weekly  paper.  On  or  before 
the  time  fixed  "all  parties  interested,  either  as  petitioners  or  con- 
testants, whether  miners  or  agriculturists,  may  file  affidavits,  plans 
and  maps,  in  support  of  their  respective  claims.  Further  hear- 
ing, upon  notice  to  all  parties  of  record,  may  be  granted  by  the 
commission  when  necessary." 

If  "within  thirty  days  after  the  time  so  fixed"  a  majority  of 
the  commission  decide  in  favor  of  the  petitioner  the  commission 
must  thereupon  make  an  order  specifying  in  detail  the  method 
and  manner  of  operating  such  mine,  the  restraining  works  to  be 
built,  the  location  and  material  thereof,  and  such  further  safe- 
guards "as  will  protect  public  interests  and  prevent  injury  to  the 

Water  Rights — 86 
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navigable  rivers,  and  the  lands  adjacent  thereto,"  all  to  be  done 

at  the  ^expense  of  the  miner. 

The  mine  owner  must  then  construct  the  prescribed  works,  un- 
der the  supervision  of  the  commission,  and  upon  the  completion 
thereof  "permission  shall  thereupon  be  granted  to  the  owner  or 
owners  of  such  mine  or  mines  to  commence  mining  operations 
subject  to  the  conditions  of  said  order  and  the  provisions  of  this 
act."  The  order  may  be  modified  from  time  to  time  and  the 
permission  may  be  suspended,  as  conditions  may  demand.  The 
act  contains  many  other  provisions  relating  to  the  administrative 
duties  and  powers  of  the  board. 

By  act  February  27,  1907  (34  Stats,  at  Large,  1001),  the  Debris 
Act  is  amended,  giving  the  commission  power  to  license  mining  with- 
out restraining  works,  etc.,  where  properly  it  can  be  done,  and  ex- 
empting from  mining  tax. 

Irrigation  Investigation. — Congress  has  frequently  appropri- 
ated money  for  irrigation  reports  and  investigations.  See  25  Stat. 
618,  619,  526,  960;  26  Stat.  504,  526;  27  Stat.  74,  76,  734,  741; 
28  Stat.  264,  271,  727,  735;  30  Stat.  330,  335,  947,  953;  31  Stat. 
191,  199,  200,  922,  936;  32  Stat.  286,  302,  1147,  1165;  33  Stat. 
276,  294,  861,  882 ;  also  A.  C.  February  14,  1907,  and  subsequent 
appropriation  bills. 

Congress  has  provided  for  irrigation  by  Indians  on  reservations. 
31  Stat.  1058,  1075;  33  Stat.  1048,  1060.  Questions  concerning 
rights  of  Indians  also  involve  treaties. 

The  Public  Survey. — The  only  statutory  authority  for  the  me- 
andering of  any  stream  or  body  of  water  is  to  be  found  in  the 
first  paragraph  of  section  2395,  the  second  paragraph  of  section  2396, 
sections  2399  and  2407  of  the  Revised  Statutes  of  the  United 
States,  and  the  act  of  October  1,  1890  (26  Stat.  650).  Further 
rules  appear  in  the  "Manual  of  Instructions"  of  the  Division  of 
Public  Surveys  of  the  General  Land  Office. 

Miscellaneous. — See  25  Stat.  505,  par.  4,  1  Supp.  Rev.  Stats. 
626  (1888) ;  25  Stat.  939,  par.  4,  1  Supp.  Rev.  Stats.  698  (1889) ; 
26  Stat.  371,  par.  4,  1  Supp.  Rev.  Stats.  791,  792  (1891)  ;  29  Stat. 
599,  2  Supp.  Rev.  Stats.  563  (1897) ;  32  Stat.  at  Large,  677,  704 
(concerning  Philippines). 
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A.  C.  February  SO,  1909  (35  Stat.  to    distribute    water    over    them    in 

641,  Public  No.  248),  withdraws  San  order  to   have  it   sink  and   replenish 

Bernardino    Valley   lands   in   Califor-  the     ground-waters.     See     37     Land 

n:a  from  entry,  with  a  general  license  Dec.  375. 

Federal  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Federal  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Constitution. 

Article  4,   sec.   3 176,  201 

Amendment  V 647,  648 

Amendment  X 180 

Amendment  XIV 198,  647 

Statutes  at  Large. 

A.  C.  Mch.  3,  1S07,  2  Stat.  445  (9th  Cong.,  2d  Scss.,  c.  46) 87 

A.  C.  Feb.  2,  1848,  9  Stat.  928 66,  71,  174 

A.  0.  Sept.  9,  1850,  9  Stat.  453 201,  937 

A.  C.  May  20,  1862,  12  Stat.  392 284 

A.  C.  Feb.  27,  1865,  13  Stat.  440,  441 105 

A.  C.  July  26,  1866,  sec.  9,  14  Stat.  253.  .108,  112,  132,  178,  208,  214,  216,  274 

A.  C.  July  9,  1870,  sec.  17,  16  Stat.  218 108,  274 

A.  C.  May  10,  1872,  17  Stat.,  c.  152,  p.  9 107 

A.  C.  Mch.  3,  1875,  18  Stat.  482 462 

A.  C.  Mch.  3,  1877,  19  Stat.  377 157,  208,  232,  1097 

A.  C.  May  14,  1880,  21  Stat.  140 284 

A.  C.  Aug.  30,  1890,  26  Stat.  391 161,  254,  1282,  1283 

A.  C.  Mch.  3,  1891,  26  Stat.  1095 161,  179,  208,  236,  239,  242,  243, 

247,  250,  275,  461,  462,  463,  467,  476,  477 

A.  C.  Mch.  1,  1893,  27  Stat.  507 565 

A.  C.  Aug.  18,  1894,  28  Stat.  372,  422 162,  1265 

A.  C.  Jan.  21,  1895,  28  Stat.  635 161 

A.  C.  Jan.  13,  1897,  29  Stat.  484 161,  236,  409,  467 

A.  C.  Feb.  26,  1897,  29  Stat.  599 242,  1199 

A.  C.  June  4,  1897,  30  Stat.  11 243,  458,  474 

A.  C.  May  11,  1898,  30  Stat.  404 161,  462,  463 

A.  C.  June  6,  1900,  31  Stat.  321,  sec.  15 401 

A.  C.  June  6,  1900,  31  Stat.  522 . 6G2 

A.  C.  Feb.  15,  1901,  31  Stat.  790 161,  236,  464 

A.  C.  June  17,  1902,  32  Stat.  388 1280,  1290,  1291,  1293,  1310 

A.  C.  Feb.  1,  1905,  33  Stat.  628 161,  236,  242,  463 

A.  C.  June  11,  1906,  34  Stat.  234 139,  164,  184,  210,  243 

A.  C.  June  27,  1906,  34  Stat.  520 157,  1299 

A.  C.  Mch.  4,  1907,  34  Stat.  1256 ' 242 

A.  C.  Mch.  26,  1908,  35  Stat.  48 157 

A.  C.  Mch.  28,  1908,  35  Stat.  52 157 
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A.  C.  Feb.  18,  1909,  35  Stat.  638,  c.  150 '. 1266 

A.  C.  April  4,  1910  (61st  Cong.,  2d  Sesw.),  36  Stat.,  c,  140,  p.  269 241 

A.C.June  11,  1910  (61st  Cong.,  2d  Sess.),  36  Stat.,  c.  284,  p.  465 1277 

A.  C.  June  17,  1910  (61st  Cong.,  2d  Sesa.),  36  Stat.,  c.  298,  p.  531 1277 

A.  C.  June  20,  1910  (61st  Cong.,  2d  Sess.),  36  Stat.,  c.  310,  p.  557 237 

A.  C.June  23,  1910  (61st  Cong.,  2d  Sess.),  36  Stat.,  c.  357,  p.  592 1277 

A.  C.  June  25,  1910  (61st  Cong.,  2d  Sess.),  36  Stat.,  c.  407,  p.  835 163 

A.  C.  June  25,  1910  (61st  Cong.,  2d  Sess.),  36  Stat.,  c.  421,  p.  847 164,  237 

A.  C.  June  25,  1910  (61st  Cong.,  2d  Sess.),  36  Stat.,  c.  431,  p.  855 237,  241 

A.  C.  June  25,  1910  (61st  Cong.,  2d  Sess.),  36  Stat.,  c.  432,  p.  864- 1277 

A.C.  Feb.  2,  1911  (61st  Cong.,  3d  Sess.),  36  Stat.,  c.  32,  p.  895,  Pub.  No. 

338 1278 

A.  C.  Feb.  13,  1911  (61st  Cong.,  3d  Sess.),  36  Stat.,  c.  49,  p.  902,  Pub.  No. 

353 1278 

A.  C.  Feb.  18,  1911  (61st  Cong.,  3d  Sess.),  36  Stat.,  c.  Ill,  p.  917,  Pub.  No. 

386 1278 

A.  C.  Feb.  21,  1911  (61st  Cong.,  3d  Sess.),  36  Stat.,  c.  141,  p.  925,  Pub.  No. 

406 1266,1277 

A.  C.  Feb.  24,  1911  (61st  Cong.,  3d  Sess.),  36  Stat.,  c.  155,  p.  930,  Pub.  No. 

417 161 

A.  C.  Mch.  1,  1911  (61st  Cong.,  3d  Sess.),  36  Stat.,  c.  186,  p.  961,  Pub.  No. 

435 237 

A.C.  Mch.  4,  1911  (61st  Cong.,  3d  Sess.),  36  Stat.,  c.  238,  p.  1235,  Pub.  No. 

478 236,464,467 

Revised  Statutes. 

SECTION  PAGE        SECTION  PAGE 

2266   284       2340 108,  113,  161,  177,  186, 

2292    1286  £09,  231,  232,  235,  251,  269,  272, 

2339 107'  108'  112'  113'  151»  273,  275,  281,  282,  388,  456,  457, 

161,  177,  178,  186,  208,  209,  214,  '        '        ' 

216,  231,  232,  235,  247,  251,  257, 

269,  273,  275,  281,  282,  388,  456,       3202 245 

457,  473,  476,  477,  482,  492,  695 

Bevised  Statutes  Supplement. 

SECTION  PAGE  SECTION  PAGE 

698  161  943 236 

941 157  946  161 

942 157,  236 

Compiled  Statutes. 

1901,  p.  1437 108,  186,  216,  251 

1901,  p.  1548 232 

1901,  p.  1549 157 

1901,  p.  1570 254 
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§  1430.    ALASKA. 

The  Alaska  act  of  Congress  of  June  6,  1900,  31  Statutes  at 
Large,  321,  section  15,  provides  for  the  record  of  "waters  and 
declaration  of  water- rights, "  but  leaves  their  form  and  effect  to 
local  mining  district  rules.  The  rules  of  one  Alaska  district7  are 
substantially  a  copy  of  sections  1410  to  1422  of  the  California  Civil 
Code. 

As  a  general  principle,  the  Federal  public  land  legislation  does 
not  apply  to  Alaska  unless  made  to  do  so  by  special  mention.*' 
Consequently  the  land  office  ruled  that  it  would  not  receive  filings 
under  the  Federal  Right  of  Way  Act  of  March  3,  1891.9  But  it 
is  held  that  the  act  of  1866,10  recognizing  the  doctrine  of  prior 
appropriation  of  water  and  rights  of  way  upon,  public  land,  is  in 
force  in  Alaska.11 

There  are  no  specific  statutes  in  Alaska  upon  water  appropria- 
tion.12 The  laws  of  Oregon  govern  to  some  extent.13  In  Carter's 
Annotated  Alaska  Codes,  sections  5  and  33,  appear  statutes  mak- 
ing pollution  of  water  by  refuse  or  poison  a  crime. 

The  common  law  is  adopted  in  Alaska  in  general  terms,  irre- 
spective of  the  law  of  waters.  (Civ.  Code,  sec.  367;  Pen.  Code, 
sec.  218.  )14  But  after  some  uncertainty,  the  weight  of  authority 
now  holds  that  the  common  law  of  riparian  rights  is  not  in  force.15 

T  Quoted  in  Thorndyke  v.  Alaska  Dec.  305.  See  contra  (semble), 

etc.  Co.  (1908),  164  Fed.  657,  90  C.  Ketchikan  Co.  v.  Citizens'  Co.,  2 

C.  A.  473.  Alaska,  120. 

8  Martin  v.  Burford  (C.  C.  A.),  12  Miocene  D.  Co.  v.  Jacobsen,  146 

181  Fed.  922.  Fed.  680,  77  C.  C.  A.  106. 

8  35  Land  Dec.  297.  13  Noland  v.  Coon,  1  Alaska,  36. 

10  Rev.    Stats.    U.    S.,    sees.    2339,  n  McFarland  v.  Alaska  etc.  C&.,  3 
2340.  Alaska,     308;      McClaskey     T.     Pac. 

11  Van  Dyke  v.  Midnight  P;m  Co.,  Coast  etc.  Co.,  160  Fed.   794,   87  C. 
177  Fed.  85,  100  C.  C.  A.  503;   Me-  C.   A.  856. 

Farland  v.  Alaska  etc.  Co.,  3  Alaska,  is  Van  Dyke  v.  Midnight  Sun  Co., 
308;  Revenue  M.  Co.  v.  Balderston,  177  Fed.  85,  100  C.  C.  A.  503,  and 
2  Alaska,  363.  See,  also,  26  Land  cases  cited  supra,  sec.  118. 

Alaska  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Alaska  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Code,  c.  22,  sec.  204 662 

Carter's  Ann.  Code  1900,  sees.  5,  33 569 
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§  1431.    ARIZONA. 

Constitution. 

Declaration  of  public  owrership. 

Concerning  riparian  rights. 

Miscellaneous. 

Arizona  statutes  construed. 

The  law  of  Arizona  is  covered  by  the  chapter  in  Revised  Stat- 
utes of  1901,  page  1045.  For  the  history  of  the  Arizona  law  as 
borrowed  from  that  of  New  Mexico  and  Sonora,  see  Boquillas  etc. 
Co.  v.  Curtis,  11  Ariz.  128,  89  Pac.  504;  213  U.  S.  339,  29  Sup.  Ct. 
Rep.  493,  53  L.  Ed.  822.  There  was  no  legislation  in  1911. 

Constituti9n. — The  constitution  of  1910  (not  yet  ratified  by 
Congress)  contains  the  following  in  article  17: 

Sec.  1.  "The  common-law  doctrine  of  riparian  water-rights 
shall  not  obtain  or  be  of  any  force  or  effect  in  the  State." 

Sec.  2.  "All  existing  rights  to  the  use  of  any  of  the  waters  in 
the  State  for  all  useful  or  beneficial  purposes  are  hereby  recog- 
nized and  confirmed." 

There  are  the  usual  -  provisions  protecting  property,  and  con- 
cerning eminent  domain ;  and  article  22,  section  2,  continues  all 
existing  laws  not  repugnant  to  the  constitution.  \  Article  10,  section 
5,  and  article  20,  section  10,  provide  co-operation  with  the  United 
States  Reclamation  Service. 

Text,  §  170. 

Declaration  of  Public  Ownership. — Revised  Statutes  of  1901. 
section  4174  (Civil  Code)  :  "All  rivers,  creeks,  and  streams  of 
running  water  in  the  Territory  of  Arizona  are  hereby  declared 
public,  and  applicable  to  the  purposes  of  irrigation  and  mining 
as  hereafter  provided."  The  system  there  provided  is  in  many 
respects  peculiar  to  Arizona. 

Text,  §  118. 

Concerning  Riparian  Rights. — Revised  Statutes  of  1901,  sec- 
tion 4168  (Civil  Code)  :  "The  common-law  doctrine  of  riparian 
water-rights  shall  not  obtain  or  be  of  any  force  in  this  Territory." 
The  court  follows  the  Colorado  system  rejecting  riparian  rights 
in  toto. 

Miscellaneous. — By  the  statutory  Bill  of  Rights,  article  22,  all 
streams  capable  of  being  used  for  the  purposes  of  irrigation  are 
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declared  to  be  public  property,  and  no  one  shall  have  the  right 
to  appropriate  them  exclusively  except  under  such  equitable  regu- 
lations as  the  legislature  shall  provide.  In  another  chapter  (55), 
"Of  Acequias  or  Irrigating  Canals,"  after  again  declaring  streams 
of  running  water  public,  section  1,  enacts  that  "all  the  inhabitants 
of  this  territory  who  own  or  possess  arable  and  irrigable  lands 
shall  have  the  right  to  construct  public  or  private  acequias,  and 
obtain  the  necessary  water  for  the  same  from  any  convenient 
river,  creek,  or  stream  of  running  water,"  section  3.  By  section 
4,  when  such  acequias  run  through  the  lands  of  private  persons 
not  benefited,  the  damages  are  to  be  assessed  by  the  probate  judge 
in  a  summary  manner,  on  application  of  the  party  interested. 
By  section  5  preference  is  given  to  irrigation  over  other  uses.  By 
section  7  the  exclusive  right  to  the  water  is  given  to  the  persons 
taking  out  a  ditch  for  agricultural  purposes,  and  a  right  to  dam- 
ages if  the  water  afterward  is  taken  for  mining.  By  section  17 
precedence  is  given  in  time  of  scarcity  to  the  oldest  titles,  and 
by  section  25,  "the  regulations  of  acequias  which  have  been  worked 
according  to  the  laws  and  customs  of  Sonora  and  the  usages  of 
the  people  of  Arizona  shall  remain  as  they  were  made  and  used  up 
to  this  day." 

By  the  Statute  of  1907,  page  170,  there  is  an  exemption  from 
taxation  of  dams  and  reservoirs  hereafter  constructed  for  irriga- 
tion, watering  stock,  mining,  and  generating  electricity. 

Arizona  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Arizona  Statutes  are  construed  or  cited 
upon  the  following  pages: 

Constitution. 

Art.    1,  sec.  17  249 

Art.    2,  sec.    4  648 

Art.    2,  sec.  17  649 

Art.  10,  sec.    6  237 

Art.  17,  sec.    1  133 

Revised  Statutes. 

Rev.  Stats.,  e.  55,  sec.  5 324 

Rev.  Stats.  1901,  p.  1045  150 

Rev.  Stats.  1901,  sec.  2935  629,  639 

Rev.  Stats.  1901,  sec.  4168  (Civ.  Code)  153 

Rev.  Stats.  1901.  sec.  4169 387 

Rev.  Stats.  1901,  sec.  4174 194 

Stats.  1907,  p.  170 301 
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§  1432.     CALIFORNIA. 

Constitution. 

Declaration  of  State  or  public  ownership. 

Administration. 

Concerning  riparian  rights  of  private  land. 

Appropriation  of  water  on  public  land. 

Water-power  Act  of  1911. 

Interstate  waters. 

Percolating  water. 

Mineral  waters. 

Navigable  waters. 

Hydraulic  mining. 

Eminent  domain. 

Public  service — Water  companies  and  consumers — Constitution. 

Public  service — Civil  Code. 

Public  service — General  statutes. 

Mutual  companies. 

Municipal  ownership. 

Irrigation  district  statutes. 

Reclamation  districts. 

Injunctions. 

Penal   statutes. 

Public  Health  Act. 

Miscellaneous. 

California  statutes  construed. 

Constitution. — The  constitution  contains,  in  article  14,  a  pro- 
vision declaring  use  of  water  for  sale,  rental  or  distribution  a  public 
use,  subject  to  State  control.  (Quoted  below  under  the  topic  of 
' '  Public  Service. ")  It  also  contains  the  following : 

Article  1,  section  13.  "No  person  shall  be  ....  deprived  of 
life,  liberty  or  property  without  due  process  of  law." 

Article  1,  section  14.  "Private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation  having  been 
first  made  to,  or  paid  into  court,  for  the  owner,  and  no  right  of 
way  shall  be  appropriated  to  the  use  of  any  corporation  other  than 
municipal  until  full  compensation  therefor  be  first  made  in  money 
or  ascertained  and  paid  into  court  for  the  owner,  irrespective  of 
any  benefit  from  any  improvement  proposed  by  such  corporation, 
which  compensation  shall  be  ascertained  by  a  jury,  unless  a  jury 
be  waived,  as  in  other  civil  cases  in  a  court  of  record,  as  shall  be 
prescribed  by  law."  L(An  amendment  is  pending,  to  be  voted 
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upon  at  the  next  election.     See  Stats.  1911,  Senate  Amendment 

17,  c.  9.) 

Text,  §  170. 

Declaration  of  State  Ownership. — Civil  Code,  section  1410,  as 
amended  in  1911,  declares  waters  "the  property  of  the  people  of 
the  State  of  California."  (Quoted  below.) 

Text,  §  611. 

Administration. — There  is  a  considerable  body  of  statutes  gov- 
erning distribution  of  water  to  public  uses,  leaving  regulation  to 
the  local  boards  of  supervisors.  These  are  below  quoted  under  the 
head  of  "Public  Service."  In  1911  the  legislature  proposed  a 
constitutional  amendment  to  create  a  Public  Service  Commission. 

State  Engineer,  Board  of  Control,  Department  of  Engineering  and 
Conservation  Commission. — See'  Stats.  1909,  c.  704 ;  Stats.  1911,  c. 
409.  By  the  latter  the  governor  is  to  appoint  five  persons  as  a 
consulting  board  to  the  Department  of  State  Engineering  "upon 
all  matters  that  affect  irrigation,  drainage  and  river  improve- 
ment." By  Statutes  of  1911,  chapter  408,  a  Conservation  Commis- 
sion is  appointed  to  investigate  water  and  water  laws,  and  other 
things.  By  Statutes  of  1911,  chapter  406,  a  board  of  control  is 
appointed  to  govern  water-power  uses  (below  quoted).  As  yet 
the  State  Engineer  or  such  boards  have  not  been  operative  in  Cali- 
fornia. An  act  of  1854,  page  76,  provided  for  water  commission- 
ers but  was  little  operative.  In  1903  (Works  Bill)  and  1909 
(Black  Bill)  water  codes  based  upon  the  Wyoming  system  were 
introduced,  but  did  not  pass. 

Text,  §  117. 

Concerning  Riparian  Rights  of  Private  Land. — An  act  of  1863- 
64,  page  375,  section  10,  contained  a  provision  that  "No  person 
or  persons  shall  divert  the  water  of  any  river  or  stream  from  its 
natural  channel  to  the  detriment  of  any  person  or  persons  located 
below  them  on  the  stream." 

The  title  of  the  Civil  Code,  quoted  under  the  next  heading,  en- 
acting the  law  of  prior  appropriation  for  waters  upon  the  public 
domain,  had,  as  originally  enacted,  ended  with  the  declaration  in 
section  1422:  "The  rights  of  riparian  proprietors  are  not  affected 
by  the  provisions  of  this  title." 

In  the  session  of  1887  (Stats.,  p.  114),  the  year  following  the 
decision  of. Lux  v.  Haggin,  69  Cal.  255,  section  1422  was  repealed 
with  the  proviso  "that  the  repeal  of  this  section  shall  not  in  any 
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way  interfere  with  any  rights  already  vested."  The  effect  of 
this  repeal  has  never  been  directly  passed  upon  by  the  court,  but 
many  cases  since  then  have  affirmed  the  rights  of  riparian  pro- 
prietors, following  Lux  v.  Haggin.  The  fact  that  this  repeal  has 
not  disturbed  the  California  law  indicates  that  Lux  v.  Haggin  is 
taken  to  have  upheld  riparian  rights  as  much  upon  constitutional 
principles  as  on  section  1422  of  the  code.  This  is  fully  considered 
in  the  historical  chapters  of  the  text. 

There  is  some  occasional  mention'  in  chance  sections  in  other 
statutes,  referring  to  riparian  rights;  e.  g.,  Code  Civ.  Proc.,  sec. 
1248,  and  Civ.  Code,  sec.  1416  (as  amended  in  1907),  and  Pol. 
Code,  sec.  4043.  But  the  law  of  riparian  rights  in  California  to- 
day is  nonstatutory. 

The  common  law  of  riparian  rights  governs  waters  which,  at  the 
time  diversion  is  begun,  flow  over  or  by  private  land  in  Cali- 
fornia. 

is. 

Text,  cc.  10,  11  and  17. 

Appropriation  of  Water  on  Public  Land. — Civil  Code,  Division 
Second,  Title  VIII — Water-rights. — These  sections  are  primarily 
public  land  law,  as  streams  on  private  land  are  governed  by  the  law 
of  riparian  rights  just  mentioned.  See  the  chapters  in  the  text 
referred  to. 

Section  1410.  "All  water  or  the  use  of  water  within  the  State 
of  California  is  the  property  of  the  people  of  the  State  of  Cali- 
fornia, but  the  right  to  the  use  of  running  water  flowing  in  a 
river  or  stream  or  down  a  canyon  or  ravine  may  be  acquired  by 
appropriation  in  the  manner  provided  by  law,  provided  that  no 
water  for  the  generation  of  electricity  or  electrical  or  other  power 
may  be  appropriated  for  a  longer  period  than  twenty-five  years, 
except  by  a  municipal  corporation,  other  than  an  irrigation  dis- 
trict or  a  lighting  district,  or  by  an  irrigation  district  when  such 
electricity,  electrical  or  other  power  is  for  use  and  distribution 
only  within  its  own  limits,  and  as  subsidiary  to  and  mainly  for 
the  purpose  of  serving  and  carrying  out  irrigation,  or  by  a  light- 
ing district  when  such  electricity,  electrical  or  other  power  is  for 
use  and  distribution  only  within  its  own  limits."  As  amended 
by  Stats.  1911,  c.  407. 

Until  1911  section  1410  read:  "The       a  canyon  or  ravine,  may  be  acquired 
right    to    the    use    of   running    water       by    appropriation."     En.    March    21,    / 
flowing  in  a  river  or  stream,  or  down      1872. 

*~T 
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Section  1411.  Appropriation  must  be  for  a  Useful  Purpose. 
"The  appropriation  must  be  for  some  useful  or  beneficial  purpose, 
and  when  the  appropriator  or  his  successor  in  interest  ceases  to  use 
it  for  such  a  purpose,  the  right  ceases."  En.  March  21,  1872. 

Section  1412.  Point  of  Diversion  may  be  Changed.  "The  per- 
son entitled  to  the  use  may  change  the  place  of  diversion,  if  others 
are  not  injured  by  such  change,  and  may  extend  the  ditch,  flume, 
pipe,  or  aqueduct  by  which  the  diversion  is  made  to  places  beyond 
that  where  the  first  use  was  made."  En.  March  21,  1872. 

Section  1413.  Water  may  be  Turned  into  Natural  Channels. 
"The  water  appropriated  may  be  turned  into  the  channel  of  an- 
other stream  and  mingled  with  its  water,  and  then  reclaimed ;  but 
in  reclaiming  it  the  water  already  appropriated  by  another  must 
not  be  diminished."  En.  March  21,  1872. 

Section  1414.  First  in  Time,  First  in  Right.  "As  between 
appropriators.  the  one  first  in  time  is  the  first  in  right."  En. 
March  21,  1872. 

Section  1415.  Notice  of  Appropriation.  "A  person  desiring 
to  appropriate  water  must  post  a  notice,  in  writing,  in  a  conspic- 
uous place  at  the  point  of  intended  diversion,  stating  therein: 

"1.  That  he  claims  the  water  there  flowing  to  the  extent  of  (giv- 
ing the  number)  inches  measured  under  a  four-inch  pressure; 

"2.  The  purposes  for  which  he  claims  it,  and  the  place  of  in- 
tended use; 

"3.  The  means  by  which  he  intends  to  divert  it,  and  the  size 
of  the  flume,  ditch,  pipe,  or  aqueduct  in  which  he  intends  to  di- 
vert it. 

"A  copy  of  the  notice  must,  within  ten  days  after  it  is  posted, 
be  recorded  in  the  office  of  the  recorder  of  the  county  in  which  it 
is  posted. 

"After  filing  such  copy  for  record,  the  place  of  intended  diver- 
sion or  the  place  of  intended  use  or  the  means  by  which  it  is  in- 
tended to  divert  the  water,  may  be  changed  by  the  person  posting 
said  notice  or  his  assigns,  if  others  are  not  injured  by  such  change. 
This  provision  applies  to  notices  already  filed  as  well  as  to  notices 
hereafter  filed."  En.  March  21,  1872.  Amd.  1903,  361. 

Section  1416.  "Within  sixty  days  after  the  notice  is  posted, 
the  claimant  must  commence  the  excavation  or  construction  of  the 
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works  in  which  he  intends  to  divert  the  water,  or  the  survey,  road 
or  trail  building,  necessarily  incident  thereto,  and  must  prosecute 
the  work  diligently  and  uninterruptedly  to  completion,  unless 
temporarily  interrupted  by  snows  or  rain;  provided,  that  if  the 
erection  of  a  dam  has  been  recommended  by  the  California  Debris 
Commission  at  or  near  the  place  where  it  is  intended  to  divert  the 
water,  the  claimant  shall  have  sixty  days  after  the  completion 
of  such  dam  in  which  to  commence  the  excavation  or  construction 
of  the  works  in  which  he  intends  to  divert  the  water;  provided, 
that  whenever  any  city  and  county,  or  any  incorporated  city  or 
town  within  this  State  makes,  or  has  made,  or  acquires,  or  has  ac- 
quired any  appropriation 'of  any  of  the  waters  of  this  State  in 
accordance  with  the  provisions  of  section  1415  of  this  code,  it  shall 
not  be  necessary  for  such  city  and  county,  city  or  town  to  com- 
mence the  work  for  development  of  more  of  the  water  so  claimed 
than  is  actually  necessary  for  the  immediate  needs  of  such  city 
and  county,  city  or  town  and  it  shall  be  held  to  be  a  sufficient  com- 
pliance with  the  requirements  of  this  chapter,  to  the  full  amount 
of  water  stated  in  the  notice  posted  and  recorded,  for  such  city 
and  county,  city  or  town  to  within  sixty  days  make  the  necessary 
surveys,  or  within  six  months  to  authorize  the  issuance  of  munici- 
pal bonds,  for  the  construction  of  the  necessary  works  designed 
to  supply  such  city  and  county,  city  or  town  with  the  water  re- 
quired for  immediate  use.  Any  appropriation  heretofore  made 
by  any  such  city  and  county,  city  or  town  in  connection  with 
which  surveys  were  at  any  time  made,  or  an  issue  of  bonds  author- 
ized for  the  construction  of  any  portion  of  the  works  necessary  for 
a  diversion  of  any  part  of  the  water  appropriated,  is  hereby  con- 
firmed to  the  full  amount  of  water  stated  in  the  original  notice 
or  notices.?'  En.  March  21,  1872;  amd.  1895,  p.  70;  1903,  p.  396; 
1907,  c.  429 ;  1911,  c.  730. 

The  above  is  the  section  as  amended  plants  at  the  point  of  intended  diver- 

in  1911,  chapter  730.  An  amendment  sion  or  the  point  of  intended  use,  as 

of  1907,  chapter  429,  which  the  above  described  in  the  notice  of  appropria- 

does  not  preserve,  had  contained  the  tion  of  said  water,  or  if  there  shall 

following  provisos  in  place  of  those  be  conflicting  claims  to  the  waters  so 

following  the  words  "in  which  he  in-  appropriated,  then  the  party  so  ap- 

tends  to  divert  the  water,"  viz.:  propriating,  or  his  assigns,  shall 

"And  provided  further,  that  if  it  have  sixty  days  after  the  determina- 

shall  be  necessary,  by  proceedings  in  tion  of  legal  proceedings  by  final 

eminent  domain,  to  acquire  water-  judgment  in  which  to  commence  to 

rights  held  by  adverse  riparian  owners  excavate  or  construct  the  works  in 

or  to  acquire  sites  for  dams  or  power  which  he  intends  to  divert  the  water 
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as  provided  in  this  section;  and  pro-  by   law,    and   such    proceedings   shall 

vided  further,  that  if  suits  for  such  be  prosecuted  diligently  to  final  judg- 

purpose   are   not  already   pending   at  ment;    but  nothing  in  this  act  shall 

the  date  of  the  passage  of  this  act,  be  construed  to  revive  or  renew  ap- 

they  shall  be  commenced  within  sixty  propriations  of  water  heretofore  made 

days  after  this  act  takes  effect,  and  which  have  been  abandoned  and  lost, 

as  to  future  appropriations  of  water,  as  against  subsequent  claimants  who 

within  sixty  days  after  notice  of  such  have  complied  with  this  act." 
appropriation   is   posted    as    required 

Section  1417.  Completion  Defined.  "By  completion  is  meant 
conducting  the  waters  to  the  place  of  intended  use."  En.  March 
21,  1872. 

Section  1418.  Doctrine  of  Relation  Applied.  "By  a  compli- 
ance with  the  above  rules  the  claimant's  right  to  the  use  of  the 
water  relates  back  to  the  time  the  notice  was  posted."  En.  March 
21,  1872. 

Section  1419.  Forfeiture.  "A  failure  to  comply  with  such 
rules  deprives  the  claimants  of  the  right  to  the  use  of  the  water  as 
against  a  subsequent  claimant  who  complies  therewith."  En. 
March  21,  1872. 

Section  .1420.  Rights  of  Present  Claimant.  "Persons  who  have 
heretofore  claimed  the  right  to  water,  and  who  have  not  con- 
structed works  in  which  to  divert  it,  and  who  have  not  diverted 
nor  applied  it  to  some  useful  purpose,  must,  after  this  title  takes 
effect,  and  within  twenty  days  thereafter,  proceed  as  in  this  title 
provided,  or  their  right  ceases."  En.  March  21,  1872. 

Section  1421.  Recorder  to  Keep  Booft  in  Which  to  Record  No- 
tices. "The  recorder  of  each  county  must  keep  a  book,  in  which 
he  must  record  the  notices  provided  for  in  this  title."  En.  March 
21,  1872. 

Section'  1422.  Appropriations  on  Government  Reservations. 
Forest  Reserves,  etc.  "If  the  place  of  intended  diversion  or  any 
part  of  the  route  of  intended  conveyance  of  water  so  claimed,  be 
within,  and  a  part  of,  any  national  park,  forest  reservation,  or 
other  public  reservation,  and  be  so  shown  in  the  notice  of  appro- 
priation of  said  water,  then  the  claimant  shall  have  sixty  days, 
after  the  grant  of  authority  to  occupy  and  use  such  park  or  reser- 
vation for  such  intended  purpose,  within  which  to  commence  the 
excavation  or  construction  of  said  works ;  provided  that  within  sixty 
days  after  the  posting  of  said  notice  of  appropriation,  as  provided 
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in  section  1415  of  the  Civil  Code,  the  claimant  shall  in  good  faith 
commence  (and  thereafter  diligently  and  continuously,  except 
when  temporarily  interrupted  by  snow  or  rain,  prosecute  to  com- 
pletion) such  surveys  and  other  work  as  under  the  regulations 
governing  such  park  or  reservations,  may  be  required  as  prelimi- 
nary to,  or  for  use  with,  an  application  for  such  authority;  and 
provided  also  that  the  claimant  shall  in  good  faith,  on  completion 
of  said  survey  and  preliminary  work,  apply  to  the  officer,  board, 
or  body,  having  charge  of  such  park  or  reservation,  for  such  au- 
thority, and  shall  thereafter  prosecute  said  application  with  rea- 
sonable diligence."  En.  March  21,  1872.  Eep.  1887,  114.  En. 
1903,  p.  397. 

As  originally  enacted,  section  1422       prietors  are  not  affected  by  the  pro- 
read:   "The    rights    of    riparian    pro-       visions  of  this  title." 

Text,  cc.  18  and  19. 

Water-power  Act  of  1911.— Statutes  of  1911,  chapter  406,  ap- 
proved April  8,  1911. 


"An  act  regulating  and  limiting  the 
appropriation  of  water  for  generat- 
ing electricity  or  electrical  or  other 
power;  fixing  the  terms  and  condi- 
tions and  providing  the  manner 
and  procedure  upon  which  water 
for  generating  electricity  or  elec- 
trical or  other  power  may  ~be  ap- 
propriated and  providing  for  the 
renewal  of  licenses  granted  here- 
under ;  providing  for  the  issuing  of 
licenses  for  the  use  of  water  for 
generating  electricity  or  electrical 
or  other  power  and  limiting  rights 
under  such  licenses;  prohibiting  the 
appropriation  of  water  or  the  use 
of  water  for  generating  electricity 
or  electrical  or  other  power  for  a 
longer  period  than  twenty-five 
years;  limiting  the  right  to  the  use 
of  water  appropriated  for  generat- 
ing electricity  or  electrical  or  other 
power  to  the  specific  purposes  for 
which  it  is  appropriated;  declar- 
ing certain  water  to  be  unappro- 
priated; providing  for  the  granting 
of  licenses  to  divert  and  store 
surplus  and  flood  waters  for  gen- 
erating electricity,  or  electrical  or 
other  power  and  declaring  what  is 
surplus  water;  reserving  to  the 
State  the  right  to  regulate  and  fix 


the  rates  of  compensation  for  which 
electricity  or  electrical  or  other 
power  generated  by  water  appro- 
priated may  be  sold,  rented  or  dis- 
tributed; reserving  to  the  State  the 
right  to  impose  charges  for  the  use 
of  water  appropriated  for  elec- 
tricity or  electrical  or  other  power 
and  fixing  fees  and  charges;  pre- 
venting the  combination  or  forma- 
tion of  any  unlawful  trust  by 
appropriators  of  water  or  the  use 
of  water  for  generating  electricity 
or  electrical  or  other  power  and 
providing  a  penalty  therefor;  creat- 
ing and  establishing  a  State  board 
of  control;  providing  the  powers 
and  duties  of  said  board  of  control 
and  fixing  tlicir  compensation;  com- 
pelling persons,  firms,  associations 
and  corporations  supplying  electric- 
ity or  electrical  or  other  power 
generated  by  the  use  of  appro- 
priated water  to  keep  their  plants 
and  systems  in  repair  and  requir- 
ing an  annual  report  from  them 
to  said  board  of  control;  provid- 
ing for  the  appointment  and  com- 
pensation of  employees  and  assist- 
ants to  said  board  of  control; 
limiting  the  expenses  of  said  board 
of  control  and  providing  for  the 
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payment  thereof;  fixing  the  place 
of  business  of  said  board  of  con- 
trol; declaring  the  diversion  or 
use  of  water  for  generating  elec- 
tricity, or  electrical  or  other  power, 
otherwise  than  provided  in  this  act, 
to  be  a  misdemeanor  and  provid- 
ing a  penalty  therefdr,  and  also 
providing  penalties  for  other  viola- 
tions of  this  act;  repealing  all  acts 
and  parts  of  acts  in  conflict  with 
this  act. 

"The  people  of  the  State  of  Califor- 
nia, represented  in  senate  and  as- 
sembly, do  enact  as  follows: 

"Section  1.  Water  or  the  use  of 
water  for  the  generation  of  electricity 
or  of  electrical  or  other  power  shall 
not  be  appropriated  for  a  longer 
period  than  twenty-five  years. 

"Sec.  2.  Appropriation  of  water 
or  of  the  use  of  water  for  the  gen- 
eration of  electricity  or  of  electrical 
or  other  power  shall  be  made  as  pro- 
vided by  this  act,  and  not  otherwise. 

"Sec.  3.  Water  or  the  use  of 
water  appropriated  for  purposes  other 
than  the  generation  of  electricity  or 
of  electrical  or  other  power  shall  not 
,be  used  for  the  generation  of  elec- 
tricity or  of  electrical  or  other  power 
except  under  a  separate  and  distinct 
appropriation  made  as  provided  in 
this  act  for  such  purpose. 

"Sec.  4.  All  water  or  the  use  of 
water  which  has  been  heretofore  ap- 
propriated and  which  has  not  been 
put,  or  which  has  ceased  to  be  put 
to  some  useful  or  beneficial  purpose, 
or  which  is  not  now  in  process  of 
being  put  to  some  useful  or  beneficial 
purpose  with  due  diligence  in  pro- 
portion to  the  magnitude  of  the  work 
necessary  properly  to  utilize  for  the 
purpose  of  such  appropriation  such 
water  or  such  use  of  water,  is  hereby 
declared  to  be  unappropriated. 

"Sec.  5.  All  appropriations  of  water 
or  the  use  of  water  for  generating 
electricity  or  electrical  or  other 
power  shall  be  subject  to  the  right 
of  the  state  to  regulate  and  fix  the 
rates  of  compensation  for  which  such 
electricity  or  electrical  or  other 
power  may  be  sold,  rented  or  dis- 
tributed. 

"Sec.  3.  Any  person,  firm,  associa- 
tion or  corporation  hereafter  intend- 


ing to  appropriate  water  or  the  uso 
of  water  for  the  generation  of  elec- 
tricity, or  of  electrical  or  other  power, 
before  commencing  the  construction 
or  enlargement  or  extension  of  any 
building,  power-house,  ditch,  canal 
or  any  distributing  or  controlling 
works,  or  performing  any  work  in 
connection  with  said  appropriation 
or  proposed  appropriation,  shall  make 
an  application  in  duplicate  to  the 
board  of  control  provided  for  in  this 
act  for  a  permit  to  make  such  appro- 
priation. No  person,  firm,  associa- 
tion or  corporation  shall  willfully 
divert  or  use  water  or  shall  willfully 
attempt  to  divert  or  use  water  for 
generating  electricity  or  electrical  or 
other  power  without  first  complying 
with  the  provisions  of  this  act.  The 
possession  or  use  of  water  for  generat- 
ing electricity  or  electrical  or  other 
power  except  when  a  right  to  said 
water  or  the  use  thereof  shall  have 
been  acquired  in  accordance  with  law 
shall  be  prima  facie  evidence  of  such 
willful  diversion  or  use  or  attempted 
diversion  or  use  of  such  water. 

"Sec.  7.  Every  application  for  a 
permit  to  appropriate  water  or  the 
use  of  water  for  the  generation  of 
electricity  or  of  electrical  or  other 
power  shall  set  forth  the  residence, 
or  principal  place  of  business  if  the 
applicant  be  a  corporation  and  post- 
office  address  of  the  applicant,  the 
source  of  the  water  or  the  use  of 
water  to  be  appropriated  or  used, 
the  nature  and  amount  of  the  pro- 
posed use,  the  head  of  and  amount 
of  water  to  be  utilized,  the  uses  to 
which  the  water  and  electricity  or 
electrical  or  other  power  are  to  be 
applied,  the  nature,  the  location 
(which  may  be  changed  by  permis- 
sion of  the  board  of  control),  the 
character,  the  estimated  capacity,  and 
the  estimated  cost  of  the  works,  and 
whether  the  water  is  to  be  and  will 
be  returned  to  the  stream  or  source 
from  which  it  is  to  be  taken  and  if 
BO  at  what  point  on  the  stream  or 
source  it  is  proposed  to  return 
said  water  to  said  stream  or 
source.  If  the  application  is  for  the 
construction  of  a  reservoir  for  the 
purpose  of  storing  water  to  be  used 
for  the  generation  of  electricity  or  of 
electrical  or  other  power,  it  shall  give 
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th«  estimated  height  of  the  dam  and 
the  estimated  capacity  of  the  reser- 
voir in  addition  to  the  other  require- 
ments above  set  forth.  All  applica- 
tions shall  be  accompanied  by  such 
maps  and  drawings  in  duplicate  and 
such  other  data  in  duplicate  as  may 
be  prescribed  by  the  board  of  con- 
trol, and  such  accompanying  data 
shall  be  considered  as  a  part  of  the 
application.  A  true  copy  of  such 
application  without  such  accompany- 
ing data  and  maps  and  drawings 
shall  be  recorded  by  the  applicant  in 
the  office  of  the  recorder  of  the 
county,  or  city  and  county,  in  which 
the  proposed  works  are  to  be  erected, 
within  ten  days  after  said  applica- 
tion is  filed  with  said  board. 

"Sec.  8.  Upon  receipt  of  an  ap- 
plication under  this  act  it  shall  be 
the  duty  of  the  board  of  control  im- 
mediately to  cause  to  be  made  an 
indorsement  thereon  of  the  date  of 
its  receipt  and  to  keep  the  duplicate 
of  said  application  and  its  indorse- 
ment on  file  as  a  record  of  the  same. 
The  board  of  control  shall  imme- 
diately examine  the  said  application 
after  it  has  been  filed.  If  upon  such 
examination  the  application  is  found 
to  be  defective,  one  copy  of  it  and 
its  accompanying  data,  maps  and 
drawings  shall  be  returned  to  the 
applicant  for  correction  or  comple- 
tion, and  the  date  of  and  reasons  for 
the  return  thereof  shall  be  indorsed 
thereon  and  a  record  kept  of  such 
indorsement  in  the  office  of  the  board 
of  control.  No  application  shall  lose 
its  priority  of  filing  on  account  of 
such  defect,  provided  a  proper  ap- 
plication is  filed  in  the  office  of  the 
board  of  control  within  thirty  days 
of  the  date  of  said  return  to  the 
applicant.  It  shall  be  the  duty  of  the 
board  of  control  within  six  months 
to  enter  an  order  directing  the  re- 
jection of  such  application  if  after 
further  hearing  the  public  interests 
shall  seem  to  the  board  of  control  so 
to  demand.  Applications  may  be 
approved  for  a  less  amount  of  water 
or  the  use  of  water  than  that  applied 
for,  if  there  exist  substantial  reasons 
therefor,  but  in  any  event  shall  not 
be  approved  for  more  water  or  the 
use  of  water  than  can  be  applied  to 
the  use  for  which  application  is  made 


under  an  efficient  and  economical  use 
thereof. 

"Sec.  9.  The  approval  or  rejection 
of  an  application  shall  be  indorsed 
thereon  and  a  record  made  of  such 
indorsement  in  the  office  of  the  board 
of  control.  One  copy  of  the  appli- 
cation so  indorsed  shall  be  returned 
immediately  to  the  applicant  in  per- 
son or  by  registered  mail.  If  said 
application  be  approved,  the  applicant 
shall  immediately  record  said  ap- 
proved application,  together  with  the 
indorsement  thereon,  in  the  office  of 
the  recorder  of  the  county,  or  city 
and  county,  in  which  the  proposed 
works  are  to  be  constructed  and  shall 
be  authorized  on  receipt  of  said  ap- 
proval and  on  recording  the  same,  to 
proceed  with  the  construction  of  the 
necessary  works  and  to  take  all  steps 
required  to  apply  the  water  or  the 
use  of  the  water  to  the  purpose  of 
generating  electricity  or  electrical  or 
other  power  as  provided  in  the  ap- 
proved application,  and  to  perfect  the 
proposed  appropriation,  provided,  how- 
ever, that  no  right  in  or  to  such  water 
or  the  use  thereof  shall  vest  in  or 
accrue  to  the  said  applicant  until  the 
final  permit  is  issued  as  is  herein- 
after provided. 

"Sec.  10.  Actual  construction  work 
shall  begin  within  six  months  from 
the  date  of  the  approval  of  the  ap- 
plication and  the  construction  of  the 
work  shall  thereafter  be  prosecuted 
with  reasonable  diligence  in  propor- 
tion to  the  magnitude  of  the  under- 
taking, and  if  such  work  is  not  so 
commenced  and  prosecuted  the  board 
of  control  may  revoke  its  approval  of 
the  application;  and  such  work  shall 
be  completed  '  within  a  reasonable 
time  as  fixed  in  the  permit  not  to 
exceed  five  years  from  the  date  of 
such  approval.  Upon  application  of 
the  proposed  appropriator  the  board 
of  control  may  for  good  cause  shown 
extend  the  time  within  which  such 
work  shall  be  completed  under  any 
permit  but  no  such  extension  shall  bo 
for  a  longer  period  than  one  year 
beyond  the  period  fixed  in  the  permit. 

"Sec.  11.  Upon  the  completion  of 
the  works  for  the  diversion  and  appli- 
cation of  water  or  the  use  of  water 
under  this  act  the  holder  of  such 
permit  or  his  assigns  shall  report  such 
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completion  to  the  board  of  control, 
and  the  board  of  control  without 
delay  shall  cause  to  be  made  a  full 
inspection  and  examination  of  the 
works  constructed  and  a  report  upon 
their  construction  and  condition  and 
whether  or  not  they  conform  to  the 
terms  of  the  application  and  permit 
and  are  adequate  for  the  purposes 
intended. 

"Sec.  12.  Upon  the  receipt  of  such 
report,  the  board  shall,  if  the  law  has 
been  fully  complied  with,  and  if  the 
work  shall  have  been  completed  in 
accordance  with  the  application,  issue 
a  license  to  the  applicant  or  his 
assigns,  allowing  him  or  them  to 
divert  and  use  said  water  or  so  much 
thereof  as  may  be  necessary  for  the 
use  proposed,  for  a  certain  period  of 
time  therein  specified,  but  in  no  case 
for  more  than  twenty-five  (25)  years. 
Licenses  granted  upon  application 
made  under  this  act  for  water  or  the 
use  of  water  shall  be  numbered  con- 
secutively as  to  each  stream  or  other 
source  in  the  order  as  to  the  dates 
when  such  applications  are  filed. 

"Sec.  13.  Said  license  shall  set 
forth  the  name  of  the  licensee,  his 
place  of  residence,  and  if  a  corpora- 
tion or  firm  or  association  the  date 
of  its  organization  and  its  principal 
place  of  business,  the  stream  or 
source  from  which  the  water  is  to 
be  diverted  or  used,  the  quantity  of 
water  the  licensee  is  authorized  to 
divert  from  the  stream  or  source,  the 
point  or  points  on  said  stream  or 
source  at  which  said  water  is  to  be 
diverted  or  used,  the  location  of  the 
proposed  works,  the  period  of  time 
for  which  the  water  may  be  used, 
which  in  no  case  shall  be  for  more 
than  twenty-five  years,  by  what 
means  and  the  purposes  for  which 
the  licensee  is  authorized  to  use  the 
same. 

"Sec.  14.  Any  license  issued  as 
above  provided  for  water  or  the  use 
of  water  appropriated  under  this  act 
shall  vest  in  the  licensee  the  right  to 
the  use  of  the  amount  of  water 
mentioned  therein  for  the  period  of 
time  therein  set  forth,  in  the  man- 
ner and  for  the  purposes  therein 
mentioned  and  not  otherwise,  pro- 
vided that  such  license  shall  not  im- 
pair or  affect  any  rights  to  water  or 
Water  Rights — 87 


the  use  of  water  which  shall  have 
become  vested  prior  to  the  making  of 
the  application  above  provided  for. 

"Sec.  15.  Any  appropriator  of 
water  or  the  use  of  water  under  the 
provisions  of  this  act  for  the  pur- 
pose of  generating  electricity  or 
electrical  or  other  power,  or  the  suc- 
cessor or  assigns  of  said  appropriator, 
if  a  renewal  or  extension  of  the 
license  herein  provided  for  is  desired, 
shall,  not  less  than  one  or  more  than 
two  years  prior  to  the  termination  of 
the  license  granted  as  herein  provided, 
notify  the  board  of  control  that  a 
renewal  and  extension  of  such  license 
is  desired.  The  board  of  control 
shall  thereupon  issue  to  said  appro- 
priator a  renewal  and  extension  of 
said  license  for  a  fixed  period  but  in 
no  case  for  more  than  a  period  of 
twenty-five  years  from  the  date  of 
such  renewal  in  compliance  with  such 
laws  of  the  State  as  shall  then  be 
in  force  regulating  the  renewal, 
issuing  and  granting  of  any  license 
for  water  or  the  use  of  water  for 
generating  electricity  or  electrical  or 
other  power. 

"Sec.  16.  No  license  for  the  ap- 
propriation of  water  or  the  use  of 
water  as  herein  provided  shall  be 
valid  as  to  any  excess  of  the  capacity 
of  the  works  actually  constructed. 

"Sec.  17.  The  board  of  control 
may  upon  application  made  therefor 
in  the  manner  provided  in  this  act 
and  upon  like  procedure,  grant  to 
any  person,  firm,  association  or  cor- 
poration a  license  to  divert  and  store 
for  the  purpose  of  generating  elec- 
tricity or  electrical  or  other  power 
the  surplus  waters  of  any  stream  dur- 
ing floods  or  high  water  or  during 
those  portions  of  the  year  when  such 
water  is  not  required  or  being  stored 
for  irrigation  purposes,  and  for  the 
purpose  of  this  act  all  water  which 
is  not  used  during  the  season  of 
flood  or  high  water  is  declared  to  be 
surplus  water. 

"Sec.  18.  All  appropriations  of 
water  or  the  use  of  water  for  gen- 
erating electricity  or  electrical  or 
other  power  heretofore  or  hereafter 
made  shall  be  subject  to  the  right 
of  the  State  to  impose  the  fees  and 
charges  herein  provided  and  shall 
also  be  subject  to  the  right  of  the 
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State    to    increase    or    decrease    such 

fees  and  charges  from  time  to  time 

thereafter. 

"Sec.  19.  Every  person,  firm,  as- 
sociation or  corporation  making  ap- 
plication for  permission  to  appro- 
priate water  or  the  use  of  water 
under  this  act  shall  at  the  time  of 
filing  the  said  application  pay  to  said 
board  of  control  a  fee  of  ten  dollars. 
Every  person,  firm,  association  or 
corporation  at  the  time  of  receiving 
a  license  to  appropriate  water  or  the 
use  of  water  as  provided  in  this  act 
shall  pay  to  said  board  a  fee  of  one 
hundred  dollars  and  also  shall  pay 
to  said  board  when  the  said  license 
is  issued,  and  in  addition  thereto 
and  annually  thereafter  shall  pay  to 
said  board  a  charge  for  each  theoreti- 
cal horse-power  of  the  works  esti- 
mated as  follows:  For  the  first  one 
hundred  (100)  horse-power  there  shall 
be  no  charge;  and  for  all  above  one 
hundred  (100)  horse-power  ten  (10) 
cents  for  each  horse-power.  All  fees 
collected  shall  be  accounted  for  at  the 
following  regular  meeting  of  the 
board  of  control  and  paid  by  said 
board  into  the  general  fund  of  the 
state  treasury  within  thirty  days 
thereafter. 

"Sec.  20.  For  the  purpose  of  car- 
rying out  the  provisions  of  this  act, 
a  board  of  control,  to  consist  of  five 
persons,  is  hereby  created  and  estab- 
lished. Three  members  of  said  board 
shall  be  appointed  by  the  governor 
for  a  term  of  four  years,  provided, 
that  the  members  first  appointed 
shall  be  appointed  so  that  one  of 
them  shall  go  out  of  office  at  the 
end  of  one  year,  one  at  the  end  of 
two  years,  and  one  at  the  end  of 
three  years.  The  governor  and  the 
State  Engineer  are  hereby  made  ex- 
officio  members  of  said  board  of  con- 
trol in  addition  to  the  three  mem- 
bers appointed  by  the  governor.  The 
appointed  members  of  said  board 
shall  receive  as  compensation  for 
services  rendered  by  them,  as  such 
members,  the  sum  of  ten  (10)  dollars 
per  day  for  each  day's  service  actu- 
ally rendered.  If,  however,  there 
shall,  hereafter,  be  created  by  law, 
any  State  board  or  commission  hav- 
ing power  to  regulate  or  fix  rates  to 
be  charged  for  services  rendered,  or 


commodities  furnished,  by  public  utili- 
ties, or  by  persons  or  corporations 
engaged  in  public  service  business, 
or  if  any  State  board  or  commission 
now  existing  shall  hereafter  have 
such  powers  conferred  upon  it,  then 
the  powers  and  duties  of  the  board 
of  control  herein  created  shall  vest 
in  and  be  exercised  by  such  board 
or  commission,  and  said  board  of  con- 
trol shall  thereupon  cease  to  exist. 

"Sec.  21.  The  board  of  control  is 
hereby  authorized  and  empowered  to 
do  and  perform  the  acts  and  things 
required  of  it  by  this  act  and  to 
adopt  rules  and  regulations  necessary 
to  carry  out  the  provisions  of  this 
act,  and  it  shall  be  the  duty  of  the 
board  to  provide  for  the  public  hear- 
ing upon  the  merits  of  all  applica- 
tions filed  with  the  board  and  to  pre- 
scribe the  rules  of  procedure  to  be 
observed  at  such  hearings. 

"Sec.  22.  Every  member  of  said 
board  of  control  is  hereby  authorized 
to  administer  oaths  and  to  cause  the 
production  of  persons,  papers,  records 
and  books  in  all  matters  of  business 
transacted  before  said  board. 

"Sec.  23.  A  full  and  accurate 
record  of  the  business  transacted  or 
acts  performed  by  any  member  of  the 
board  of  control  and  the  proceedings 
of  the  meetings  of  said  board  shall 
be  kept  and  shall  be  placed  on  file 
in  the  office  of  said  board  of  control. 

"Sec.  24.  For  the  purpose  of  car- 
rying out  the  provisions  of  this  act, 
the  said  board  of  control  is  authorized 
to  employ  such  expert,  technical,  pro- 
fessional and  clerical  assistance  and 
upon  such  terms  as  it  may  deem 
proper.  For  the  purpose  of  carrying 
out  the  provisions  of  this  act  during 
the  sixty-third  and  sixty- fourth  fiscal 
years  the  sum  of  fifty  thousand 
(50,000)  dollars  is  hereby  appro- 
priated out  of  the  funds  of  the  State 
not  otherwise  appropriated,  and  the 
State  controller  is  hereby  authorized 
and  directed  to  draw  warrants  upon 
such  sum  from  time  to  time,  upon 
the  requisition  of  the  State  board  of 
control  approved  by  the  board  of 
examiners,  and  the  State  treasurer  is 
hereby  authorized  and  directed  to  pay 
such  warrants. 

"Sec.  25.  All  indebtedness  incur- 
red for  salaries  and  all  necessary 
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costs  and  traveling  and  other  expenses 
of  said  board  and  each  of  its  mem- 
bers and  persons  employed  by  it 
while  actually  engaged  in  the  busi- 
ness of  said  board,  shall  be  paid  by 
the  State  out  of  the  funds  hereby 
appropriated  upon  a  sworn  state- 
ment of  the  person  or  persons  in- 
curring such  indebtedness  and  upon 
the  approval  of  the  board  of  control 
and  the  State  board  of  examiners 
upon  warrants  drawn  upon  the  State 
treasurer  as  provided  by  law  for  the 
payment  of  similar  costs  and  expenses 
and  the  drawing  of  similar  warrants. 

"Sec.  26.  All  persons,  firms,  asso- 
ciations or  corporations  generating 
electricity  or  electrical  or  other  power 
by  water  or  the  use  of  water  appro- 
priated under  the  provisions  of  this 
act  shall  keep  their  plants  and  sys- 
tems in  proper  repair  and  shall  upon 
the  first  day  of  January  after  the 
passage  of  this  act,  and  annually 
thereafter  report  to  said  board  of 
control  the  condition  of  their  plants 
and  distributing  systems,  the  number 
of  kilowatt  hours  of  electricity  or 
electrical  or  other  power  generated 
during  each  month  of  said  year,  the 
number  of  kilowatt  hours  of  electric- 
ity or  electrical  or  other  power  rented, 
sold  or  distributed  during  each  month 
of  said  year  and  the  names  of  the 
persons,  firms,  associations  or  cor- 
porations to  whom  said  power  has 
been  rented,  sold  or  distributed. 

"Sec.  27.  The  board  of  control 
shall  maintain  its  office  at  Sacra- 
mento, California.  The  Secretary  of 
State  shall  furnish  and  set  aside  in 
the  capitol  rooms  suitable  for  offices 
for  said  .board  of  control,  and  if  the 
Secretary  of  State  shall  make  and  file 
an  affidavit  with  the  said  board  that 
it  is  not  possible  for  him  as  such 
Secretary  of  State  to  provide  offices 
for  said  board  in  the  capitol,  then  the 
said  board  may  rent  rooms  suitable 
for  offices,  and  said  rental  shall  be 
deemed  a  necessary  expense  of  said 
board. 

"Sec.  28.  No  person,  firm,  asso- 
ciation or  corporation  appropriating 
water  or  the  use  of  water  hereunder 
shall  enter  into  any  agreement,  com- 
bination or  trust  in  restraint  of  trade 
contrary  to  law,  and  if  any  of  the 
works  owned  or  operated  by  any  li- 


censee under  this  act  or  his  assign 
or  assigns  shall  be  owned,  leased, 
trusteed,  possessed  or  controlled  by 
any  device,  permanently,  temporarily, 
directly  or  indirectly,  tacitly,  or  in 
any  manner  whatsoever  so  that  it  or 
they  form  a  part  of  or  in  any  way 
affect  any  combination,  or  if  it  or 
they  are  in  anywise  controlled  by  any 
combination  or  conspiracy  to  limit  the 
output  of  electricity  or  electrical  or 
other  power,  or  to  increase  the  price 
at  which  electricity  or  electrical  or 
other  power  is  sold,  rented  or  dis- 
tributed, or  to  prevent  the  lowering 
of  said  price  or  in  restraint  of  trade 
with  foreign  nations  or  between  two 
or  more  States  or  Territories  or  with 
any  State  or  Territory  in  the  genera- 
tion, sale,  distribution  of  electricity 
or  electrical  or  other  power,  all  rigats 
to  the  appropriation  of  water  or  the 
use  of  water  shall  cease  and  be  for- 
feited to  the  people  of  the  State  by 
proceedings  instituted  in  the  courts 
for  that  purpose  by  the  attorney  gen- 
eral of  the  State  either  upon  his  own 
initiative  or  upon  demand  of  the 
board  of  control. 

"Sec.  29.  Any  violation  of  the  pro- 
visions of  this  act  or  of  any  order 
or  regulation  of  the  board  of  control 
is  hereby  declared  to  be  a  misde- 
meanor and  shall  be  punished  by  a 
fine  not  exceeding  five  thousand 
(5,000)  dollars,  or  by  imprisonment 
in  the.  county  jail  not  exceeding  one 
(1)  year,  or  by  both  such  fine  and 
imprisonment.  It  shall  be  the  duty 
of  the  board  of  control  to  enforce 
the  provisions  of  this  act  and  to 
prosecute  violations  thereof,  by  pro- 
ceeding in  a  court  of  competent  juris- 
diction, against  any  person,  firm,  asso- 
ciation or  corporation  violating  any 
such  provision  or  failing  or  refusing 
to  comply  with  any  regulation  or  re- 
quirement of  the  board  of  control 
made  pursuant  to  the  provisions  of 
this  act. 

"Sec.  30.  None  of  the  provisions 
of  this  act  shall  apply  to  municipal 
corporations,  other  than  irrigation 
districts  or  lighting  districts,  nor  to 
the  use  by  any  irrigation  district  of 
water  for  the  generation  of  electricity, 
electrical  or  other  power  only  for  use 
and  distribution  within  its  own  lim- 
its, and  as  subsidiary  to  and  mainly 
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for  the  purpose  of  serving  and  carry- 
ing out  irrigation,  nor  to  the  use  by 
any  lighting  district  of  water  for  the 
generation  of  electricity,  electrical  or 
other  power  only  for  use  and  distribu- 
tion within  its  own  limits;  provided, 
however,  that  all  municipal  corpora- 
tions, other  than  irrigation  districts 
and  lighting  districts,  desiring  to 
appropriate  water  for  the  generation 
of  electricity,  electrical  or  other 
power,  and  all  irrigation  districts  and 
lighting  districts  desiring  to  appro- 
priate water  for  the  generation  of 
electricity,  electrical  or  other  power, 
and  all  irrigation  districts  and  light- 
ing districts  desiltng  to  appropriate 
water  for  the  generation  of  electric- 
ity, electrical  or  other  power  for  the 
uses  hereinabove  in  this  section  speci- 
fied shall  within  ten  days  from  the 
time  that  they  post  and  record  no- 
tices of  appropriation,  as  required  by 
law,  file  with  the  board  of  control  a 
notice  of  said  appropriation,  together 
with  the  name  and  postoffice  address 
of  the  appropriator,  the  source  of  the 
water  to  be  appropriated  or  used,  the 
nature  and  amount  of  the  proposed 
use,  the  head  of  an  amount  of  water 
proposed  to  be  utilized,  the  uses  to 
which  the  water  and  power  are  to  be 
applied,  the  nature,  location,  character, 
estimated  capacity  and  estimated  cost 
of  the  works  and  whether  the  water  is 


to  he  and  will  be  returned  to  the 
stream  or  source  from  which  it  is  to 
be  taken  and  if  so,  at  what  point  on 
said  stream  or  source.  If  the  appro- 
priation contemplates  the  construction 
of  a  reservoir  for  the  purpose  of  stor- 
ing water  to  be  used  for  the  genera- 
tion of  electricity  or  electrical  or 
other  power,  the  notices  filed  with  the 
board  shall  also  give  the  estimated 
height  of  the  dam  and  the  estimated 
capacity  of  the  reservoir  in  addition 
to  the  other  requirements  above  set 
forth. 

"Sec.  31.  Wherever  in  this  act  the 
performance  or  doing  of  certain 
acts  or  things  by  any  firm,  associa- 
tion or  corporation  is  made  a  misde- 
meanor, and  a  penalty  provided 
therefor,  the  person,  officer,  member, 
manager,  agent,  director  or  employee 
of  any  such  firm,  association  or  cor- 
poration who  by  vote,  act,  authoriza- 
tion, direction,  order  or  request  shall 
have  caused  such  act  or  thing  to  be 
done  is  likewise  and  in  the  same  man- 
ner guilty  of  a  misdemeanor,  and 
shall  be  punished  likewise  and  in  the 
same  manner  as  the  person  actually 
performing  or  doing  the  aot  or  thing. 

"Sec.  32.  All  acts  and  parts  of 
acts  in  conflict  herewith  are  hereby 
repealed. 

"Sec.  33.  This  act  shall  take  effect 
immediately." 


Text,  §  340. 

Interstate  Waters.— Statute  of  1911,  chapter  104. 

"1.  It  shall  be  unlawful  for  any  person,  firm,  association  or  cor- 
poration to  transport  or  carry  through  pipes,  conduits,  ditches, 
tunnels  or  canals,  the  waters  of  any  fresh-water  lake,  pond,  brook, 
creek,  river  or  stream  of  this  State  into  any  other  State,  for  use 
therein. 

"2.  It  shall  be  the  duty  of  the  governor  to  keep  a  general  over- 
sight over  the  fresh-water  lakes,  ponds,  brooks,  creeks,  rivers  and 
streams  of  this  State  and  to  see  that  the  same  are  preserved  for 
the  use  and  benefit  of  the  citizens  and  inhabitants  of  this  State 
and  to  prevent  the  wraters  thereof  from  being  carried  or  trans- 
ported by  pipes,  conduits,  ditches,  tunnels  or  canals  into  other 
States  for  use  therein;  when  it  is  brought  to  the  attention  of  the 
governor  that  it  is  the  intention  of  any  person,  firm,  association 
or  corporation  to  so  carry  or  transport  into  any  other  State  for 


S  1432 


CALIFORNIA  STATUTES. 


(3<led.)   1381 


[Interstate  Waters] 

use  therein,  the  waters  of  any  such  fresh-water  lake,  pond,  brook, 
creek,  river  or  stream  of  this  State,  it  shall  be  his  duty,  through 
the  attorney  general  of  the  State  to  bring  such  action  in  the  name 
of  the  people  of  the  State  in  the  courts  of  this  State  or  of  the 
United  States  as  may  be  necessary  to  prevent  such  carrying  away 
or  transporting  of  such  waters  into  another  State. 
"3.  This  act  shall  take  effect  immediately." 


This  act  is  entitled  "An  act  to  pre- 
serve and  maintain  the  lakes,  ponds, 
brooks,  creeks,  rivers,  and  streams  of 
this  State,  and  to  prevent  the  waters 
thereof  from  being  carried  by  pipes, 
conduits,  ditches,  tunnels  or  canals 
into  other  States,  for  use  therein." 
(Approved  March  3,  1911.) 

The  legislature  of  1911  further" 
passed  the  following  joint  resolu- 
tion: "Assembly  Joint  Resolution  No. 
8.  Relative  to  Diverting  the  Waters 
of  the  Truckee  River  from  Their  Nat- 
ural Course. 

"Whereas,  the  government  of  the 
United  States  has  in  contemplation 
the  execution  of  a  contract  with  the 
Truckee  General  Electric  Company, 
by  which  it  is  agreed  to  allow  the 
said  company  to  construct  an  artificial 
outlet  to  Lake  Tahoe  by  driving  a 
tunnel  from  the  Nevada  side  of  said 
lake  to  tap  the  said  lake  beneath  the 
water  level  and  divert  its  waters 
through  the  State  of  Nevada;  and 
Whereas,  the  said  lake  and  the  water- 
shed of  the  same  lies  most  largely  in 
the  State  of  California,  and  the  pres- 
ent natural  outlet  of  said  lake  is  in 
the  State  of  California,  and  the 
Truckee  River,  through  which  the  over- 
flow and  flood  waters  of  said  lake  flow 
for  a  distance  of  over  thirty-five  miles 
through  the  State  of  California,  is  the 
source  of  millions  of  dollars  in  wealth 
to  this  State;  and  Whereas,  the  diver- 
sion of  the  waters  of  said  lake  from 


1  their  present  course  would  result  in 
great  damage  to  this  State  even  un- 
der the  present  condition,  with  the 
discouraging  prospect  of  much  greater 
loss  in  the  future  hf  surrendering  one 
of  its  greatest  and  most  valuable 
water  supplies,  which  carries  with  it 
by  far  the  greatest  possibilities  and 
probabilities  for  beneficial  use  in 
domestic  irrigation  and  power  pur- 
poses in  this  State;  and  Whereas,  the 
State  of  California  claims  to  own 
the  major  portion  of  the  waters  of 
said  lake  and  protests  against  the  di- 
version of  said  waters,  and  will  re- 
sist the  diversion  contemplated,  as  an 
invasion  of  the  rights  of  the  people 
of  this  State;  therefore  be  it 

"Resolved  by  the  assembly  and  sen- 
ate jointly,  That  his  excellency,  Will- 
iam H.  Taft,  President  of  the  United 
States,  be  and  he  is  hereby  most 
earnestly  and  respectfully  urged  not 
to  enter  into  the  contract  hereinbe- 
fore mentioned,  nor  to  permit  such 
a  contract  to  be  executed,  nor  to  allow 
any  change  to  be  made  in  the  outlet 
of  said  lake  that  would  result  in  the 
diversion  of  the  flood  or  overflow 
waters  of  said  lake  from  their  present 
course." 

This  resolution  was  forwarded  by 
the  governor  to.  President  Taft.  The 
projectors  of  the  enterprise  com- 
plained of  were  since  reported  as 
abandoning  the  project. 


Cext,  Part   V. 

Percolating  Waters.— Statutes  of  1877-78,  Page  195,  concern- 
ing waste  of  water  from  artesian  wells.  Another  similar  statute 
was  enacted  by  the  legislature  in  1907,  and  follows  in  full. 

Statutes  of  1907,  Page  122,  Chapter  101;  amended  1909,  Chapter 
427. 
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"An  act  to  prevent  the  waste  and  flow  of  water  from  artesian  wells,  and  pre- 
scribing penalties  therefor,  and  defining  waste  and  artesian  wells."  Ap- 
proved March  6, 1907.  (Section  S,  amd.  1909,  c.  427.) 

Section  1.  "Any  artesian  well  which  is  not  capped,  equipped  or 
furnished  with  such  mechanical  appliance  as  will  readily  and  ef- 
fectively arrest  and  prevent  the  flow  of  water  from  such  well,  is 
hereby  declared  to  be  a  public  nuisance.  The  owner,  tenant  or 
occupant  of  the  land  upon  which  such  well  is  situated,  who  causes, 
permits  or  suffers  such  public  nuisance,  or  suffers  or  permits  it 
to  remain  or  continue,  is  guilty  of  a  misdemeanor;  and  any  per- 
son owning,  possessing  or  occupying  any  land  upon  which  is  situ- 
ated an  artesian  well,  who  causes,  suffers,  or  permits  the  water 
to  unnecessarily  flow  from  such  well,  or  to  go  to  waste,  is  guilty 
of  a  misdemeanor." 

Section  2.  "For  the  purposes  of  this  act,  an  artesian  well  is 
defined  to  be  any  artificial  hole  in  the  ground  through  which  water 
naturally  flows  from  subterranean  sources  to  the  surface  of  the 
ground  for  any  length  of  time." 

Section  3.  "Waste  is  defined,  for  the  purposes  of  this  act,  to 
be  the  causing,  suffering  or  permitting  any  water  flowing  from 
an  artesian  well,  to  run  into  any  river,  creek,  or  other  natural 
watercourse  or  channel,  or  into  any  bay  or  pond  (unless  used 
thereafter  for  the  beneficial  purpose  of  irrigation  of  land  or  do- 
mestic use),  or  into  any  street,  road,  or  highway,  or  upon  the  land 
of  any  person,  or  upon  the  public  lands  of  the  United  States  or 
of  the  State  of  California,  unless  it  be  used  thereon  for  the  bene- 
ficial purposes  of  the  irrigation  thereof  or  for  domestic  use  or 
the  propagation  of  fish.  The  use  of  any  water  flowing  from  an 
artesian  well  for  the  irrigation  of  land  whenever  over  five  per 
cent  of  the  water 'received  on  such  land  for  such  purposes  is  al- 
lowed to  escape  therefrom,  is  also  hereby  declared  to  be  waste 
within  the  meaning  of  this  act ;  provided,  that  nothing  herein  shall 
prevent  the  running  of  artesian  water  into  an  artificial  pond  or 
storage  reservoir,  if  used  thereafter  for  a  beneficial  use;  provided, 
such  beneficial  use  shall  not  exceed  one-tenth  of  one  miner's  inch 
of  water  per  acre,  perpetual  flow,  but  such  user  of  water  shall  have 
the  right  to  cumulate  the  said  amount  within  any  period  of  each 
year."  (As  amended  1909,  c.  427.) 
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Section  4.  "Each  day's  continuance  of  such  waste  shall  con- 
stitute a  new  offense  under  this  act." 

Section  5.  "Any  person  violating  any  of  the  provisions  of  this 
act  shall,  for  each  offense,  upon  conviction  thereof,  be  punished 
by  a  fine  of  not  less  than  $25  and  not  more  than  $500,  or  by  im- 
prisonment in  the  county  jail  for  a  period  of  not  more  than  six 
months,  or  by  both  such  fine  and  imprisonment.  All  prosecutions 
for  the  violation  of  any  of  the  provisions  of  this  act  shall  be  insti- 
tuted in  the  justice's  court  of  the  county  in  which  such  well  is 
situated.  Any  fine  imposed  under  the  provisions  of  this  act  may 
be  collected  as  in  other  criminal  cases,  and  the  justice  may  also 
issue  an  execution  upon  the  judgment  therein  rendered  and  the 
same  may  be  enforced  and  collected  as  in  civil  cases." 

Section  6.  "All  acts  and  parts  of  acts  in  conflict  with  this  act 
are  hereby  repealed." 

Section  7,    "This  act  shall  take  effect  immediately." 

This    act    has  teen    held    constitu-  See,  also,  Statutes  of  1909,  c.  356, 

tional.     Ex  parte  Elam,  6  Cal.  App.  to  prevent  percolation  of  water  into 

233,  91  Pac.  811.     See,  also,  Hudson  oil  wells;  and  Statutes  of  1911,  chap- 

v.  Dailey,  156  Cal.  617,  105  Pac.  748,  ter  309,  regulating  natural  gas  wells, 
construing  the  statute  of  1878. 

Mineral  Waters. — Statutes  of  1911,  chapter  454.  approved  April 
14,  1911,  entitled,  "An  act  regulating  the  extraction  of  minerals 
from  the  waters  of  any  stream  or  lake  and  prohibiting  the  extrac- 
tion of  minerals  from  said  waters  except  under  lease  from  or  ex- 
press permission  of  the  State  for  a  period  not  exceeding  twenty- 
five  years."  The  act  reads:  "Section  1.  Minerals  contained  in 
the  waters  of  any  stream  or  lake  in  this  State  shall  not  be  ex- 
tracted from  said  waters  except  upon  charges,  terms  and  conditions 
prescribed  by  law.  No  person,  firm,  corporation  or  association 
shall  hereafter  gain  the  right  to  extract  or  cause  to  be  extracted 
said  minerals  from  said  waters  by  user,  custom,  prescription,  ap- 
propriation, littoral  rights,  riparian  rights,  or  in  any  manner  other 
than  by  lease  from  or  express  permission  of  the  State  as  pre- 
scribed by  law;  and  no  such  lease  or  permission  shall  be  granted 
for  a  longer  period  than  twenty-five  years. 

"Sec.  2.  All  acts  or  parts  of  acts  in  conflict  herewith  are 
hereby  repealed. 


1384  (3ded.)  Pt  VRL     STATUTES.  $  1432 

[Mineral  Waters] 

"Sec.  3.     This  act  shall  take  effect  immediately." 
See,  also,  Statutes  of  1911,  chapter  612,  providing  a  licensing 

system  for  mineral  waters  upon  State  lands. 

Text,  c.  39. 

Navigable  Waters. — Political  Code,  section  2349  et  seq.  See, 
also,  Statutes  of  1911,  chapter  742,  improvement  of  navigable 
rivers. 

Text,  c.  23. 

Hydraulic  Mining. — Civil  Code,  Section  1424.  Where  Hy- 
draulic Mining  can  be  Carried  on.  "The  business  of  hydraulic 
mining  may  be  carried  on  within  the  State  of  California  wherever 
and  whenever  the  same  can  be  carried  on  without  material  injury 
to  the  navigable  streams,  or  the  lands  adjacent  thereto."  En. 
Stats.  1893,  337. 

Section  1425.  Meaning  of  Hydraulic  Mining.  "Hydraulic 
mining,  within  the  meaning  of  this  title,  is  mining  by  means  of  the 
application  of  water,  under  pressure,  through  a  nozzle,  against  a 
natural  bank."  En.  Stats.  1893,  337. 

Text,  cc.  26  and  27. 

Eminent  Domain. — Code  of  Civil  Procedure,  as  amended  by 
Statutes  of  1911.  (Only  sections  mentioning  waters  or  rights  of 
way  are  here  quoted.) 

Section  1SS8  (as  amended  "by  Statutes  of  1911,  chapter  6S5.  An  earlier  chap- 
ter (251)  of  the  statutes  of  the  same  year,  also  amending  this  section,  is  prob- 
ably superseded  by  this). 

"1238.  Subject  to  the  provisions  "4.  Wharves,  docks,  piers,  chutes, 
of  this  title,  the  right  of  eminent  booms,  ferries,  bridges,  toll  roads,  by- 
domain  may  be  exercised  in  behalf  of  roads,  plank,  and  turnpike  roads; 
the  following  public  uses:  paths  and  roads  either  on  the  surface, 
elevated,  or  depressed,  for  the  use  of 

"3 Ponds,       lakes,      canals,  bicycles,    tricycles,     motorcycles     and 

aqueducts,  reservoirs,  tunnels,  flumes,  other  horseless  vehicles,  steam,  elec- 
ditches  or  pipes  for  conducting  or  trie,  and  horse  railroads,  canals, 
storing  water  for  the  use  of  any  ditches,  dams,  poundings,  flumes, 
county,  incorporated  city,  or  city  and  aqueducts  and  pipes  for  irrigation, 
county,  village  or  town,  or  the  inhab-  public  transportation,  supplying 
itants  thereof,  or  for  draining  any  mines  and  farming  neighborhoods 
county,  incorporated  city,  or  city  and  with  water,  and  draining  and  reclaim- 
county,  village  or  town ;  raising  the  ing  lands,  and  for  floating  logs  and 
banks  of  streams,  removing  obstruc-  lumber  on  streams  not  navigable, 
tions  therefrom,  and  widening  and  "5.  Roads,  tunnels,  ditches,  flumes, 
deepening  or  straightening  their  pipes  and  dumping  places  for  work- 
channels;  ....  ing  mines;  also  outlets,  natural  or 
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otherwise,  for  the  flow,  deposit,  or 
conduct  of  tailings  or  refuse  matter 
from  mines;  also  an  occupancy  in 
common  by  the  owners  or  possessors 
of  different  mines  of  any  place  for 
the  flow,  deposit,  or  conduct  of  tail- 
ings or  refuse  matter  from  their  sev- 
eral mines. 

"12.  Canals,  reservoirs,  dams, 
Jitches,  flumes,  aqueducts  and  pipes 
and  outlets  natural  or  otherwise  for 
supplying,  storing,  and  discharging 
water  for  the  operation  of  machinery 
for  the  purpose  of  generating  and 
transmitting  electricity  for  the  sup- 
ply of  mines,  quarries,  railroads, 
tramways,  mills,  and  factories  with 
electric  power;  and  also  for  the  ap- 
plying of  electricity  to  light  or  heat 
mines,  quarries,  mills,  factories,  in- 
corporated cities  and  counties,  vil- 


lages or  towns;  and  also  for  furnish- 
ing electricity  for  lighting,  heating 
or  power  purposes  to  individuals  or 
corporations,  together  with  lands, 
buildings  and  all  other  improvements 
in  or  upon  which  to  erect,  install, 
place,  use  or  operate  machinery  for 
the  purpose  of  generating  and  trans- 
mitting electricity  for  any  of  the  pur- 
poses or  uses  above  set  forth. 

"13.  Electric  power  lines,  electric 
heat  lines,  electric  light  lines,  electric 
light,  heat  and  power  lines,  and 
works  or  plants,  for  the  generation, 
transmission  or  distribution  of  elec- 
tricity for  the  purpose  of  furnishing 
or  supplying  electric  light,  heat  or 
power  to  any  county,  city  and  county 
or  incorporated  city  or  town,  or  the 
inhabitants  thereof." 


Section  1S39  (as  amended  in  Statutes  of  1911,  c.  S56). 


"The  following  is  a  classification  of 
the  estates  and  rights  in  lands  subject 
to  be  taken  for  public  use: 

"1.  A  fee  simple,  when  taken  for 
public  buildings  or  grounds,  or  for 
permanent  buildings,  for  reservoirs 
and  dams,  and  permanent  flooding 
occasioned  thereby,  or  for  an  outlet 
for  a  flow,  or  a  place  for  the  deposit 
of  debris  or  tailings  of  a  mine. 

"2.  An  easement,  when  taken  for 
any  other  use,  provided,  however,  that 
when  the  taking  is  by  a  municipal 
corporation,  and  is  for  the  purpose  of 
constructing,  equipping,  using,  main- 
taining or  operating  any  works,  road, 
railroad,  tramway,  power  plant,  tele- 


phone line,  or  other  necessary  works 
or  structures,  for  the  preparation, 
manufacture,  handling  or  transport- 
ing of  any  material  or  supplies  re- 
quired in  the  construction  or  comple- 
tion by  such  municipal  corporation  of 
any  public  work,  improvement,  or 
utility,  a  fee  simple  may  be  taken  if 
the  legislative  body  of  such  municipal 
corporation  shall,  by  resolution,  de- 
termine the  taking  thereof  to  be  nec- 
essary. 

"3.  The  right  of  entry  upon  and 
occupation  of  lands,  and  the  right  to 
take  therefrom  such  earth,  gravel, 
stones,  trees,  and  timber  as  may  be 
necessary  for  some  public  use." 


Section  1840   (as  amended  in  Statutes  of  1911,  chapter  S58.    An  earlier 
chapter  (115)  of  the  same  year  is  probably  superseded  by  this). 


"The  private  property  which  may  be 
taken  under  this  title  includes: 

"1.  All  real  property  belonging  to 
any  person ; 

"2.  Lands  belonging  to  this  State, 
including  tide  and  submerged  lands, 
not  within  the  corporate  limits  of  any 
city,  or  city  and  county,  or  to  any 
county,  incorporated  city,  or  city  and 
county,  village  or  town,  not  appro- 
priated to  some  public  use; 

"3.  Lands  belonging  to  the  United 
States  or  owned  or  held  by  the  United 


States  in  trust,  or  otherwise,  for  any 
purpose,  except  lands  owned  or  held 
for  lighthouses,  postoffices  or  other 
government  buildings,  forts,  arsenals, 
or  other  military  purposes; 

"4.  Property  appropriated  to  pub- 
lic use;  but  such  property  shall  not 
be  taken  unless  for  a  more  necessary 
public  use  than  that  to  which  it  baa 
already  been  appropriated ;  provided 
that  where  any  such  property  has 
been  so  appropriated  by  any  indi- 
vidual, firm  or  private  corporation, 
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the  use  thereof  for  a  public  street  or 
highway  of  a  municipal  corporation, 
or  the  use  thereof  by  a  municipal  cor- 
poration for  the  same  public  purpose 
to  which  it  has  been  so  appropriated, 
shall  be  deemed  more  necessary  uses 
than  the  public  use  to  which  such 
property  has  been  already  appropri- 
ated; and  provided,  further,  that 
where  property  already  appropriated 
to  a  public  use  or  purpose,  by  any 
person,  firm  or  private  corporation,  is 
sought  to  be  taken  by  a  municipal 
corporation,  for  another  public  use  or 
purpose,  which  is  consistent  with  the 
continuance  of  the  use  of  such  prop- 
erty or  some  portion  thereof  for  such 
existing  purpose,  to  the  same  extent 
as  such  property  is  then  used,  or  to 
a  less  or  modified  extent,  then  the 
right  to  use  such  property  for  such 
proposed  public  purpose,  in  common 
with  such  other  use  or  purpose,  either 
as  then  existing,  or  to  a  less  or  modi- 
fied extent,  may  be  taken  by  such 
municipal  corporation,  and  the  court 
may  fix  the  terms  and  conditions  upon 
which  such  property  may  be  so  taken, 
and  the  manner  and  extent  of  the  use 
thereof  for  each  of  such  public  pur- 
poses, and  may  order  the  removal  or 
relocation  of  any  structures  or  im- 
provements therein  or  thereon,  so  far 
as  may  be  required  by  such  common 
use. 

"6.  All  rights  of  way  for  any  and 
all  the  purposes  mentioned  in  section 
twelve  hundred  and  thirty-eight,  and 
any  and  all  structures  and  improve- 
ments on,  over,  across  or  along  such 
rights  of  way,  and  the  lands  held  or 
used  in  connection  therewith  shall  be 
subject  to  be  connected  with,  crossed, 


or  intersected  by  or  embraced  within 
any  other  right  of  way  or  improve- 
ments, or  structures  thereon.  They 
shall  also  be  subject  to  a  limited  use, 
in  common  with  the  owner  thereof, 
when  necessary;  but  such  uses,  cross- 
ings, intersections,  and  connections 
shall  be  made  in  manner  most  com- 
patible with  the  greatest  public  ben- 
efit and  least  private  injury: 

"No  railroad  main  track  crossing, 
outside  the  .... 

"7.  All  classes  of  private  property 
not  enumerated  may  be  taken  for 
public  use,  when  such  taking  is  au- 
thorized by  law; 

"8.  Proceedings  to  condemn  lands 
belonging  to  this  State  are  hereby 
authorized,  and  must  be  maintained 
and  conducted  in  the  same  manner  as 
are  other  condemnation  proceedings 
provided  for  in  this  title;  except,  that 
in  such  proceedings  the  summons  and 
a  copy  of  the  complaint  must  be 
served  on  the  governor,  attorney  gen- 
eral, and  surveyor  general  of  this 
State; 

"9.  Proceedings  to  condemn  any 
of  said  lands  belonging  to  the  United 
States  or  owned  or  held  by  the  United 
States  in  trust,  or  otherwise,  for  any 
purpose,  are  hereby  authorized;  and 
must  be  maintained  and  conducted  in 
the  same  manner  as  are  other  con- 
demnation proceedings  provided  for 
in  this  title;  except,  that  in  such  pro- 
ceedings, the  summons  and  a  copy 
of  the  complaint  must  be  served  on 
the  United  States  district  attorney  for 
the  district  in  which  the  land  sought 
to  be  condemned  is  situated  and  also 
upon  the  United  States  surveyor  gen- 
eral for  this  State." 


Section  1241   (as  amended  in  1911,  chapter  S58.    An  earlier  chapter  (115) 
of  the  same  year  is  probably  superseded  by  this). 


"Before  property  can  be  taken,  it 
must  appear: 

"1.  That  the  use  to  which  it  is  to  be 
applied  is  a  use  authorized  by  law; 

2.  That  the  taking  is  necessary  to 
such  use; 

"3.  If  already  appropriated  to  some 
public  use,  that  the  public  use  to 
which  it  is  to  be  applied  is  a  more 
necessary  public  use;  provided,  that 
where  such  property  has  been  so  ap- 


propriated by  any  individual,  firm 
or  private  corporation,  the  use  there- 
of for  a  public  street  or  highway  of 
a  municipal  corporation,  or  the  use 
thereof  by  a  municipal  corporation 
for  the  same  public  purpose  to  which 
it  has  been  so  appropriated,  shall  be 
deemed  more  necessary  uses  than  the 
public  use  to  which  such  property  has 
been  already  appropriated." 
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Section  1247a  (added  in  Statute*  of  1911,  c,  S58). 


"The  court  shall  also  have  power  to 
regulate  and  determine  the  place  and 
manner  of  removing  or  relocating 
structures  or  improvements,  or  of  en- 


joying the  common  use  mentioned  in 
the  fourth  subdivision  of  section 
twelve  hundred  and  forty." 


Section  1248  (as  amended  in  Statutes  of  1911,  c.  358). 


"The  court,  jury,  or  referee  must 
hear  such  legal  testimony  as  may  be 
offered  by  any  of  the  parties  to  the 
proceedings,  and  thereupon  must 
ascertain  and  assess: 

"1.  The  value  of  the  property 
sought  to  be  condemned,  and  all  im- 
provements thereon  pertaining  to  the 
realty,  and  of  each  and  every  sep- 
arate estate  or  interest  therein;  if  it 
consists  of  different  parcels/ the  value 
of  each  parcel  and  each  estate  or  in- 
terest therein  shall  be  separately  as- 
sessed ; 

"2.  If  the  property  sought  to  be 
condemned  constitutes  only  a  part  of 
a  larger  parcel,  the  damages  which 
will  accrue  to  the  portion  not  sought 
to  be  condemned,  by  reason  of  its 
severance  from  the  portion  sought  to 
be  condemned,  and  the  construction 
of  the  improvement  in  the  manner 
proposed  by  the  plaintiff; 

"3.  Separately,  how  much  the  por- 
tion not  sought  to  be  condemned,  and 
each  estate  or  interest  therein,  will 
be  benefited,  if  at  all,  by  the  con- 
struction of  the  improvement  pro- 
posed by  the  plaintiff ;  and  if  the  ben- 
efit shall  be  equal  to  the  damages  as- 
sessed under  subdivision  two,  the 
owner  of  the  parcel  shall  be  allowed 
no  compensation  except  the  value  of 
the  portion  taken;  but  if  the  benefit 
shall  be  less  than  the  damages  so 
assessed,  the  former  shall  be  deducted 


from  the  latter,  and  the  remainder 
shall  be  the  only  damages  allowed  in 
addition  to  the  value; 

"4.  If  the  property  sought  to  be 
condemned  be  water  or  the  use  of 
water,  belonging  to  riparian  owners, 
or  appurtenant  to  any  lands,  how 
much  the  lands  of  the  riparian  owner, 
or  the  lands  to  which  the  property 
sought  to  be  condemned  is  appur- 
tenant, will  be  benefited,  if  at  all,  by 
a  diversion  of  water  from  its  natural 
course,  by  the  construction  and  main- 
tenance, by  the  person  or  corporation 
in  whose  favor  the  right  of  eminent 
domain  is  exercised,  of  works  for  the 
distribution  and  convenient  delivery 
of  water  upon  said  lands ;  and  such 
benefit,  if  any,  shall  be  deducted 
from  any  damages  awarded  the  owner 
of  such  property; 

"5.  If  the  property  sought  to  be 
condemned  be  for  a  railroad,  the  cost 
of  goods  and  sufficient  fences,  along 
the  line  of  such  railroad,  and  the 
cost  of  cattle-guards,  where  fences 
may  cross  the  line  of  such  railroad; 

"6.  If  the  removal  or  relocation  of 
structures  or  improvements  is  sought, 
the  cost  of  such  removal  or  relocation 
and  the  damages,  if  any,  which  will 
accrue  by  reason  thereof; 

"7.  As  far  as  practicable,  compen- 
sation must  be  assessed  for  each 
source  of  damages  separately " 


Statute  of  1911,  chapter  719,  Irrigation  a  Public  Use. 


"Section  1.  Irrigation  in  the  State 
of  California  is  hereby  declared  to  be 
a  public  necessity  and  a  public  use,  and 
the  power  of  eminent  domain  may  be 
exercised  on  behalf  of  such  public  use 
in  accordance  with  the  provisions  of 
title  VII,  part  III  of  the  Code  of 
Civil  Procedure  of  the  State  of  Cali- 
fornia. Provided  that  any  person, 
firm  or  corporation,  exercising  the 
power  of  eminent  domain  and  in  con- 
trol of  water  appropriated  for  sale, 


rental  or  distribution,  shall  not,  by 
this  act,  be  relieved  from  the  duty  of 
furnishing  water  to  irrigate  the  lands 
over  which  any  right  of  way  is  ob- 
tained by  condemnation  for  irrigation 
purposes  as  required  by  an  act  en- 
titled 'An  act  to  regulate  and  control 
the  sale,  rental  and  distribution  of 
appropriated  water  in  this  State, 
other  than  in  any  city,  city  and 
county,  or  town  therein  and  to  secure 
the  rights  of  way  for  the  conveyance 
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of  such  water  to  the  places  of  use,'  for  the  conveyance  of  such  water  to 

approved     March    12,    1885,    or     any  the  place  of  use,'  approved  March  12, 

other  law  now  in  force  in  this  State.  1885,    and    other    acts    supplemental 

"Sec.  2.     This  act  shall  not  repeal  thereto    and    amendatory    thereof,    or 

or  modify  an  act  entitled,  'An  act  to  shall  the  same  be  construed  to  alter 

regulate  and  control  the  sale,  rental  or   change   the   law   of   the    State   of 

and      distribution     of      appropriated  California  as  to  the  duty  of  any  per- 

water  in  this  State,  other  than  in  any  son,  firm,  or  corporation  in  charge  of 

city,  city  and  county,  or  town  there-  a  public  use  to  furnish  water." 
in,  and  to  secure  the  rights  of  way 

Text,  Part  VII. 

Public  Service — Water  Companies  and  Consumers — Constitu- 
tion. 

Constitution,  Article  14,  Section  1.  "The  use  of  all  water  now 
appropriated,  or  that  may  hereafter  be  appropriated,  for  sale, 
rental,  or  distribution,  is  hereby  declared  to  be  a  public  use,  and 
subject  to  the  regulation  and  control  of  the  State,  in  the  manner 
to  be  prescribed  by  law;  provided,  that  the  rates  or  compensation 
to  be  collected  by  any  person,  company  or  corporation  in  this  State 
for  the  use  of  water  supplied  to  any  city  and  county  or  city  or 
town,  or  the  inhabitants  thereof,  shall  be  fixed,  annually,  by  the 
board  of  supervisors,  or  city  and  county,  or  city  or  town  council, 
or  other  governing  body  of  such  city  and  county,  or  city  or  town, 
by  ordinance  or  otherwise,  in  the  manner  that  other  ordinances 
or  legislative  acts  or  resolutions  are  passed  by  such  body,  and  shall 
continue  in  force  for  one  year  and  no  longer.  Such  ordinances 
or  resolutions  shall  be  passed  in  the  month  of  February  of  each 
year,  and  take  effect  on  the  first  day  of  July  thereafter.  Any 
board  or  body  failing  to  pass  the  necessary  ordinances  or  resolu- 
tions fixing  water  rates,  where  necessary,  within  such  time,  shall 
be  subject  to  peremptory  process  to  compel  action  at  the  suit  of 
any  party  interested,  and  shall  be  liable  to  such  further  processes 
and  penalties  as  the  legislature  may  prescribe.  Any  person,  com- 
pany or  corporation  collecting  water  rates  in  any  city  and  county, 
or  city  or  town  in  this  State,  otherwise  than  as  so  established,  shall 
forfeit  the  franchises  and  waterworks  of  such  person,  company 
or  corporation  to  the  city  and  county,  or  city  or  town  where  the 
same  are  collected,  for  the  public  use. ' ' 

Article  14,  Section  2.  "The  right  to  collect  rates  or  compen- 
sation for  the  use  of  water  supplied  to  any  county,  city  and  county, 
or  town,  or  the  inhabitants  thereof,  is  a  franchise,  and  cannot  be 
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exercised  except  by  authority  of  and  in  the  manner  prescribed  by 


In  1911  the  legislature  proposed  a  constitutional-  amendment  to 
create  a  Public  Service  Commission,  by  amending  section  23  of 
article  12.  Stats.  1911,  c.  60,  Senate  Amendment  47.  This  re- 
quires ratification  at  the  next  election.  It  provides  that  the  com- 
missioners shall  be  without  constitutional  restraint.  The  proposed 
amendment  reads  as  follows  : 


"Sec.  23.  Every  private  corpora- 
tion, and  every  individual  or  associa- 
tion of  individuals,  owning,  operating, 
managing,  or  controlling  any  com- 
mercial railroad,  interurban  railroad, 
street  railroad,  canal,  pipe-line,  plant, 
or  equipment,  or  any  part  of  such  rail- 
road, canal,  pipe-line,  plant  or  equip- 
ment within  this  state,  for  the 
transportation  or  conveyance  of  pas- 
sengers, or  express  matter,  or  freight 
of  any  kind,  including  crude  oil,  or 
for  the  transmission  of  telephone  or 
telegraph  messages,  or  for  the  pro- 
duction, generation,  transmission,  de- 
livery or  furnishing  of  heat,  light, 
water  or  power  or  for  the  furnishing 
of  storage  or  wharfage  facilities, 
either  directly  or  indirectly,  to  or  for 
the  public,  and  every  common  carrier, 
is  hereby  declared  to  be  a  public  util- 
ity subject  to  such  control  and  regu- 
lation by  the  railroad  commission  as 
may  be  provided  by  the  legislature, 
and  every  class  of  private  corpora- 
tions, individuals,  or  associations  of 
individuals  hereafter  declared  by  the 
legislature  to  be  public  utilities  shall 
likewise  be  subject  to  such  control 
and  regulation. 

"The  railroad  commission  shall  have 
and  exercise  such  power  and  juris- 
diction to  supervise  and  regulate  pub- 
lic utilities,  in  the  state  of  California, 
and  to  fix  the  rates  to  be  charged  for 
commodities  furnished,  or  services 
rendered  by  public  utilities  as  shall  be 
conferred  upon  it  by  the  legislature, 
and  the  right  of  the  legislature  to  con- 
fer powers  upon  the  railroad  commis- 
sion respecting  public  utilities  is  here- 
by declared  to  be  plenary  and  to  be  un- 
limited by  any  provision  of  this  con- 
stitution. 

"From  and  after  the  passage  by  the 
legislature  of  laws  conferring  powers 


upon  the  railroad  commission  respect- 
ing public  utilities,  all  powers  respect- 
ing such  public  utilities  vested  in 
boards  of  supervisors,  or  municipal 
councils,  or  other  governing  bodies  of 
the  several  counties,  cities  and  coun- 
ties, cities  and  towns,  in  this  state, 
or  in  any  commission  created  by  law 
and  existing  at  the  time  of  the  pas- 
sage of  such  laws,  shall  cease  so  far 
as  such  powers  shall  conflict  with  the 
powers  so  conferred  upon  the  railroad 
commission;  provided,  however,  that 
this  section  shall  not  affect  such 
powers  of  control  over  any  public 
utility  vested  in  any  city  and  county, 
or  incorporated  city  or  town  as,  at 
an  election  to  be  held  pursuant  to 
laws  to  be  passed  hereafter  by  the 
legislature,  a  majority  of  the  quali- 
fied electors  voting  thereon  of  such 
city  and  county,  or  incorporated  city 
or  town,  shall  vote  to  retain,  and 
until  such  election  such  powers  shall 
continue  unimpaired;  but  if  the  vote 
so  taken  shall  not  favor  the  continu- 
ation of  such  powers  they  shall  there- 
after vest  in  the  railroad  commission 
as  provided  by  law ;  and  provided, 
further  that  where  any  such  city  and 
county  or  incorporated  city  or  town 
shall  have  elected  to  continue  any 
powers  respecting  public  utilities,  it 
may,  by  vote  of  a  majority  of  its 
qualified  electors  voting  thereon,  there- 
after surrender  such  powers  to  the 
railroad  commission  in  the  manner  to 
be  prescribed  by  the  legislature;  or  if 
such  municipal  corporation  shall  have 
surrendered  any  powers  to  the  rail- 
road commission,  it  may,  by  like  vote, 
thereafter  reinvest  itself  with  such 
power. 

"Nothing   in   this   section    shall   be 
construed   as  a   limitation  upon  any 
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power    conferred    upon    the    railroad          Another  proposed  amendment  (Stats, 
commission  by  any  provision  of  this       1911>  c-  67»  Senate  Amendment,  49), 
...    ..  ...  .    ,       relates   to   municipal   ownership,   pro- 

constitution  now  existing  or  adopted  .       ^  amend  g^  19  of*kSS 

concurrently  herewith."  11. 

Text,  Part  VII. 

Public  Service — Civil  Code. 

Civil  Code,  Section  548.  Corporation  may  Obtain  Contract  to 
Supply  City  or  Town.  "No  corporation  formed  to  supply  any 
city,  city  and  county,  or  town  with  water  must  do  so  unless  pre- 
viously authorized  by  an  ordinance  of  the  authorities  thereof,  or 
unless  it  is  done  in  conformity  with  a  contract  entered  into  be- 
tween the  city,  city  and  county,  or  town  and  the  corporation. 
Contracts  so  made  are  valid  and  binding  in  law,  but  do  not  take 
from  the  city,  city  and  county,  or  town  the  right  to  regulate  the 
rates  for  water,  nor  must  any  exclusive  right  be  granted.  No 
contract  or  grant  must  be  made  for  a  term  exceeding  fifty  years." 
En.  March  21,  1872. 

Civil  Code,  Section  ,549.  Water  Corporations,  Duties,  etc.  "All 
corporations  formed  to  supply  water  to  cities  or  towns  must  fur- 
nish pure  fresh  water  to  the  inhabitants  thereof,  for  family  uses, 
so  long  as  the  supply  permits,  at  reasonable  rates  and  without 
distinction  of  persons,  upon  proper  demand  therefor;  and  must 
furnish  water  to  the  extent  of  their  means,  in  case  of  fire  or  other 
great  necessity,  free  of  charge.  The  board  of  supervisors,  or  the 
proper  city  or  town  authorities,  may  prescribe  proper  rules  relat- 
ing to  the  delivery  of  water,  not  inconsistent  with  the  laws  of  the 
State."  En,  March  21,  1872.  Amd.  1873-74,  21;  1905,  580. 

Civil  Code,  Section  551,  Construction  of  Canal,  etc.  "No  canal, 
flume,  or  other  appliance  for  the  conducting  of  water  must  be  so 
laid,  constructed,  or  maintained  as  to  obstruct  any  public  high- 
way; and  every  person  or  corporation  owning,  maintaining,  oper- 
ating or  using  any  such  canal,  flume,  or  appliance,  crossing  or  run- 
ning along  any  public  highway,  must  construct,  maintain,  and  keep 
in  repair  such  bridges  across  the  same  as  may  be  necessary  to  the 
safe  and  convenient  use  of  such  highway  by  the  public;  and  on 
failure  so  to  do,  the  board  of  supervisors  of  the  county,  after  seven 
days'  notice  in  writing  to  said  person  or  corporation,  may  con- 
struct or  repair  such  bridge  or  bridges,  and  recover  of  such  person 
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or  corporation  the  amount  of  the  expenditure  made  in  so  doing." 

En.  March  21,  1872.     Amd.  1905,  580. 

Civil  Code,  Section  552.  Right  of  Purchaser  to  Use  Water  for 
Irrigating.  ""Whenever  any  corporation,  organized  under  the  laws 
of  this  State,  furnishes  water  to  irrigate  lands  which  said  corpora- 
tion has  sold,  the  right  to  the  flow  and  use  of  said  water  is  and 
shall  remain  a  perpetual  easement  to  the  land  so  sold,  at  such 
rates  and  terms  as  may  be  established  by  said  corporation  in  pur- 
suance of  law.  And  whenever  any  person  who  is  cultivating  land, 
on  the  line  and  within  the  flow  of  any  ditch  owned  by  such  corpo- 
ration, has  been  furnished  water  by  it,  with  which  to  irrigate  his 
land,  such  person  shall  be  entitled  to  the  continued  use  of  said 
water,  upon  the  same  terms  as  tht»se  who  have  purchased  their 
land  of  the  corporation."  En.  Stats.  1875-76,  77. 

Text,  Part  VII. 

Public  Service — General  Statutes. 

Statute  of  1880,  Page  16.     Distribution  for  Irrigation. 

"An  act  authorizing  the  boards  of  supervisors  of  the  counties  in  which  water  it 
sold  for  the  purpose  of  irrigation  to  fix  the  rates  at  which  water  shall  be 
sold."  (Approved  March  26, 1880;  Stats.  1880,  p.  16  [Ban.  Ed.  59].) 

Section  1.  Supervisors  to  Fix  Rates.  "The  boards  of  super- 
visors of  the  several  counties  of  this  State  in  which  water  is  ap- 
propriated, furnished,  and  sold  principally  for  the  purpose  of  irri- 
gation are  hereby  authorized  and  required  to  fix  the  maximum 
rates  at  which  such  water  shall  be  furnished  and  sold,  at  a  meet- 
ing to  be  held  in  the  month  of  February  of  ea^h  year;  provided, 
that  in  the  year  eighteen  hundred  and  eighty  such  rates  shall  be 
fixed  at  the  first  meeting  after  the  passage  of  this  act.  The  rates 
so  fixed  and  established  shall  be  in  force  from  and  after  the  first 
day  of  July,  after  the  date  of  fixing  said  rates,  and  shall  continue 
in  force  for  the  period  of  one  year;  provided,  that  nothing  in  this 
section  shall  apply  to  water  furnished  within  the  limits  of  any  in- 
corporated city  and  county,  city,  or  town." 

Section  2.  Forfeiture  of  Franchise.  "Any  person,  company, 
or  corporation  collecting  rates  for  water  furnished  for  irrigation 
in  any  county  in  this  State  in  excess  of  the  rates  as  provided  in 
section  one  of  this  act  shall  forfeit  for  the  public  use  the  franchise 
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and  waterworks  of  such  person,  company,  or  corporation  to  the 

county  in  which  such  excessive  rates  were  charged." 

Section  3.  Action  to  Enforce  Forfeiture.  "Upon  affidavit  be- 
ing made  by  any  interested  party,  setting  forth  that  any  such 
company,  person,  or  corporation  has  charged  rates  for  water  fur- 
nished for  irrigating  purposes  in  excess  of  the  rates  established 
by  the  board  of  supervisors,  the  said  board  of  supervisors  shall 
cause  the  district  attorney  to  commence  an  action  in  the  superior 
court  of  the  county,  within  thirty  days  from  the  receipt  by  them 
of  such  affidavit,  to  enforce  the  forfeiture  of  the  franchise  and 
waterworks  of  such  person,  company,  or  corporation." 

Section  4.  To  Compel  the  Performance  of  the  Duties  of  Super- 
visors. "If  the  board  of  supervisors  fail  or  neglect  to  fix  the  rates, 
as  provided  in  section  one  of  this  act,  or  if  the  board  of  supervisors 
fail  or  neglect  to  commence  the  action  provided  for  in  section 
three  of  this  act,  as  therein  provided,  any  interested  person  may 
commence  proceedings  to  compel  the  performance  of  such  duties." 

Section  5.  Control  of  Use  of  "Water  Prohibited.  "No  person, 
company,  or  corporation  selling  water  for  irrigation  shall  be  per- 
mitted to  exercise  any  control  as  to  the  use  of  the  water  after  its 
delivery  to  the  purchaser." 

Section  6.     "This  act  shall  take  effect  immediately." 

Statute  of  1885,  Page  95.  General  Distribution. 
"An  act  to  regulate  and  control  the  sale,  rental,  and  distribution  of  appropri- 
ated water  in  this  State,  other  than  in  any  city,  city  and  county,  or  town 
therein,  and  to  secure  the  rights  of  way  for  the  conveyance  of  such  water 
to  the  places  of  use."  (Approved  March  IS,  1885;  1885,  95;  1897,  49; 
1901,  80.) 

Section  1.  Use  of  Appropriated  Water  Public.  "The  use  of 
all  water  now  appropriated,  or  that  may  hereafter  be  appropriated, 
for  irrigation,  sale,  rental,  or  distribution,  is  a  public  use,  and  the 
right  to  collect  rates  or  compensation  for  use  of  such  water  is  a 
franchise,  and  except  when  so  furnished  to  any  city,  city  and 
county,  or  town,  or  the  inhabitants  thereof,  shall  be  regulated  and 
controlled  in  the  counties  of  this  State  by  the  several  boards  of 
supervisors  thereof,  in  the  manner  prescribed  in  this  act." 

Section  2.  Supervisors  may  Fix  Rates.  "The  several  boards  of 
supervisors  of  this  State,  on  petition  and  notice  as  provided  in  sec- 
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tion  three  of  this  act,  are  hereby  authorized  and  required  to  fix 
and  regulate  the  maximum  rates  at  which  any  person,  company, 
association,  or  corporation,  having  or  to  have  appropriated  water 
for  sale,  rental,  or  distribution  in  each  of  such  counties,  may  and 
shall  sell,  rent,  or  distribute  the  same." 

Section  3.  Petition  for  Fixing  Rates.  "Whenever  a  petition 
of  not  less  than  twenty-five  inhabitants,  who  are  taxpayers  of  any 
county  of  this  State,  shall,  in  writing,  petition  the  board  of  super- 
visors thereof,  to  be  filed  with  the  clerk  of  said  board,  to  regulate 
and  control  the  rates  and  compensation  to  be  collected  by  any  per- 
son, company,  association,  corporation,  for  the  sale,  rental,  or  dis- 
tribution of  any  appropriated  water,  to  any  of  the  inhabitants  of 
such  county,  and  shall  in  such  petition  specify  the  persons,  com- 
panies, associations,  or  corporations,  or  any  one  or  more  of  them 
whose  water  rates  are  therein  petitioned  to  be  regulated  or  con- 
trolled, the  clerk  of  such  board  shall  immediately  cause  such  peti- 
tion, together  with  a  notice  of  the  time  and  place  of  hearing 
thereof,  to  be  published  in  one  or  more  newspapers  published  in 
such  county ;  and  if  no  newspaper  be  published  therein,  then  shall 
cause  copies  of  such  petition  and  notice  to  be  posted  in  not  less 
than  three  public  places  in  such  counties  and  such  publication  and 
notice  shall  be  for  not  less  than  four  weeks  next  before  the  hear- 
ing of  said  petition  by  said  board;  such  notice  to  be  attached  to 
said  petition  shall  specify  a  day  of  the  next  regular  term  of  the 
session  of  the  said  board  not  less  than  thirty  days  after  the  first 
publication  or  posting  thereof,  for  the  hearing  of  said  petition, 
which  shall  impart  notice  to  all  such  persons,  companies,  associa- 
tions, and  corporations  mentioned  in  such  petition,  and  all  persons 
interested  in  the  matters  of  such  petition  and  notice.  Such  board 
may  also  cause  citations  to  issue  to  any  person  or  persons  within 
such  county  to  attend  and  give  evidence  at  the  hearing  of  such  peti- 
tion, and  may  compel  such  attendance  by  attachment." 

Section  4.  Hearing  of  Petition — Value  of  Waterworks.  "At 
the  hearing  of  said  petition  the  board  of  supervisors  shall  estimate, 
as  near  as  may  be,  the  value  of  the  canals,  ditches,  flumes,  water- 
chutes,  and  all  other  property  actually  used  and  useful  to  the  ap- 
propriation and  furnishing  of  such  water,  belonging  to  and  pos- 
sessed by  each  person,  association,  company,  or  corporation,  whose 
franchise  shall  be  so  regulated  and  controlled;  and  shall  in  like 
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manner  estimate  as  to  each  of  such  persons,  companies,  associa- 
tions, and  corporations,  their  annual  reasonable  expenses,  includ- 
ing the  cost  of  repairs,  management,  and  operating  such  works; 
and,  for  the  purpose  of  such  ascertainment,  may  require  the  at- 
tendance of  persons  to  give  evidence,  and  the  production  of  papers, 
books,  and  accounts,  and  may  compel  the  attendance  of  such  per- 
sons and  the  production  of  papers,  books,  and  accounts,  by  attach- 
ments, if  within  their  respective  counties." 

Section  5.  Rules  to  be  Observed  in  Fixing  Rates.  "In  the  reg- 
ulation and  control  of  such  water  rates  for  each  of  such  persons, 
companies,  associations,  and  corporations,  such  board  of  super- 
visors may  establish  different  rates  at  which  water  may  and  shall 
be  sold,  rented,  or  distributed,  as  the  case  may  be;  and  may  also  es- 
tablish different  rates  and  compensation  for  such  water  so  to  be  fur- 
nished for  the  several  different  uses,  such  as  mining,  irrigating,  me- 
chanical, manufacturing,  and  domestic,  for  which  such  water  shall 
be  supplied  to  such  inhabitants,  but  such  rates  as  to  each  class  shall 
be  equal  and  uniform.  Said  board  of  supervisors, 'in  fixing  such 
rates,  shall,  as  near  as  may  be,  so  adjust  them  that  the  net  annual 
receipts  and  profits  thereof  to  the  said  persons,  companies,  associa- 
tions, and  corporations  so  furnishing  such  water  to  such  inhab- 
itants shall  be  not  less  than  six  nor  more  than  eighteen  per  cent 
upon  said  value  of  the  canals,  ditches,  flumes,  chutes,  and  all  other 
property  actually  used  and  useful  to  the  appropriation  and  fur- 
nishing of  such  water  of  each  of  such  persons,  companies,  asso- 
ciations, and  corporations;  but  in  estimating  such  net  receipts  and 
profits,  the  cost  of  any  extensions,  enlargements,  or  other  perma- 
nent improvements  of  such  water-rights  or  waterworks  shall  not 
be  included  as  part  of  the  said  expenses  of  management,  repairs, 
and  operating  of  such  works,  but  when  accomplished,  may  and 
shall  be  included  in  the  present  cost  and  cash  value  of  such  work. 
In  fixing  said  rates,  within  the  limits  aforesaid,  at  which  water 
shall  be  so  furnished  as  to  each  of  such  persons,  companies,  asso- 
ciations, and  corporations,  each  of  said  board  of  supervisors  may 
likewise  take  into  estimation  any  and  all  other  facts,  circumstances, 
and  conditions  pertinent  thereto,  to  the  end  and  purpose  that  said 
rates  shall  be  equal,  reasonable  and  just,  both  to  such  persons, 
companies,  associations,  and  corporations,  and  to  said  inhabi- 
tants; and  each  such  board  of  supervisors  shall  designate  what 
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proportion  of  the  rates  so  fixed  shall  be  for  the  said  annual 
reasonable  expenses  of  each  of  such  persons,  companies,  asso- 
ciations or  corporations,  and  what  proportion  of  the  rates  so  fixed 
shall  be  for  the  said  net  annual  receipts  and  profits  to  such  per- 
sons, companies,  associations,  or  corporations.  The  said  rates, 
when  so  fixed  by  such  board,  shall  be  binding  and  conclusive  for 
not  less  than  one  year  next  after  their  establishment,  and  until 
established  anew  or  abrogated  by  such  board  of  supervisors,  as 
hereinafter  provided.  And  until  such  rates  shall  be  so  established 
or  after  they  shall  have  been  abrogated  by  such  board  of  super- 
visors, as  in  this  act  provided,  the  actual  rates  established  and  col- 
lected by  each  of  the  persons,  companies,  associations,  and  corpo- 
rations now  furnishing,  or  that  shall  hereafter  furnish,  appropri- 
ated waters  for  sale,  rental,  or  distribution  to  the  inhabitants  of 
any  of  the  counties  of  this  State,  shall  be  deemed  and  accepted  as 
the  legally  established  rates  thereof."  (Amendment  approved 
February  28,  1901;  Stats.  1901,  p.  80.) 

Section  6.  Changing  Rates.  "At  any  time  after  the  establish- 
ment of  such  water  rates  by  an.y  board  of  supervisors  of  this  State, 
the  same  may  be  established  anew,  or  abrogated  in  whole  or  in 
part  by  such  board,  to  take  effect  not  less  than  one  year  next  after 
such  first  establishment,  but  subject  to  said  limitation  of  one  year, 
to  take  effect  immediately  in  the  following  manner:  Upon  the 
written  petition  of  inhabitants  as  hereinbefore  provided,  or  upon 
the  written  petition-  of  any  of  the  persons,  companies,  associations 
or  corporations,  the  rates  and  compensations  of  whose  appropriated 
waters  have  already  been  fixed  and  regulated,  and  are  still  sub- 
ject to  such  regulation  by  any  such  board  of  supervisors  of  this 
State,  as  in  this  act  provided;  and  upon  the  like  publication  or 
posting  of  such  petition  and  notice,  and  for  the  like  period  of 
time  as  hereinbefore  provided,  such  board  of  supervisors  shall  pro- 
ceed anew,  in  the  manner  hereinbefore  provided,  to  fix  and  estab- 
lish the  water  rates  for  such  person',  company,  association  or  cor- 
poration, or  any  number  of  them,  in  the  same  manner  as  if  such 
rates  had  not  been  previously  established,  and  may,  upon  petition 
of  such  inhabitants,  but  not  otherwise,  abrogate  any  and  all  exist- 
ing rates  theretofore  established  by  such  board.  All  water  rates, 
when  fixed  and  established  as  herein  provided,  shall  be  in  force 
and  effect  until  established  anew  or  abrogated,  as  provided  in  this 
act." 
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Section  7.  Record  of  Rates  to  be  Published.  "Each  board  of 
supervisors  of  this  State,  when  fixing  and  establishing,  or  fixing 
and  establishing  anew,  or  abolishing  any  previously  established 
water  rates,  as  hereinbefore  provided,  shall  cause  a  record  to  be 
made  thereof  in  the  records  of  such  board,  and  cause  the  same  to 
be  published  or  posted  in  the  manner  and  for  the  time  required 
for  the  publication  or  posting  of  said  petitions  and  notices." 

Section  8.  Water  to  be  Furnished  at  Rates  Fixed.  "Any  and 
all  persons,  companies,  associations,  or  corporations,  furnishing 
for  sale,  rental,  or  distribution,  any  appropriated  waters  to  the 
inhabitants  of  any  county  or  counties  of  this  State  (other  than  to 
the  inhabitants  of  any  city,  city  and  county,  or  town,  therein), 
shall  so  sell,  rent,  or  distribute  such  waters  at  rates  not  exceeding 
the  established  rates  fixed  and  regulated  therefor  by  the  boards 
of  supervisors  of  such  counties,  or  as  fixed  and  established  by  such 
person,  company,  association,  or  corporation,  as  provided  in  this 
act." 

Section  9.  Penalty  for  Excessive  Charges.  "If  any  person, 
company,  association,  or  corporation,  whose  water  rates  for  any 
county  of  this  State  have  been  fixed  and  regulated  by  a  board  of 
supervisors,  as  in  this  act  provided,  and  while  such  rates  are  in 
force,  shall  collect  for  any  appropriated  water,  furnished  to  any 
inhabitant  of  such  county  water  rates  in  excess  of  such  established 
rates,  shall  be  liable,  in  an  action  by  any  such  inhabitant  so  ag- 
grieved, to  a  recovery  of  the  whole  rate  so  collected,  together  with 
actual  damages  sustained  by  such  inhabitant,  with  costs  of  suit." 

Section  10.  To  Sell  to  All  Persons.  "Every  person,  company, 
association,  and  corporation,  having  in  any  county  in  the  State 
(other  than  in  any  city,  city  and  county,  or  town  therein)  ap- 
propriated waters  for  sale,  rental,  or  distribution,  to  the  inhab- 
itants of  such  county,  upon  demand  therefor,  and  tender  in  money 
of  such  established  water  rates,  shall  be  obligated  to  sell,  rent 
or  distribute  such  water  to  'such  inhabitants  at  the  established 
rates  regulated  and  fixed  therefor,  as  in  this  act  provided,  whether 
so  fixed  by  the  board  of  supervisors  or  otherwise,  to  the  ex- 
tent of  the  actual  supply  of  such  appropriated  waters  of  such 
person,  company,  association  or  corporation,  for  such  purposes.  If 
any  person,  company,  association  or  corporations,  having  water  for 
such  use,  shall  refuse  compliance  with  such  demand,  or  shall  neg- 
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lect,  for  the  period  of  five  days  after  such  demand  to  comply  there- 
with to  the  extent  of  his  or  its  reasonable  ability  so  to  do,  shall  be 
liable  in  damages  to  the  extent  of  the  actual  injury  sustained  by 
the  person  or  party  making  such  demand  and  tender,  to  be  re- 
covered, with  costs." 

Section  11.  Condemning  Land  for  Right  of  Way.  "Whenever 
any  person,  company,  association  or  corporation  shall  have  ac- 
quired the  right  to  appropriate  water,  or  shall  have  acquired  the 
right  to  appropriate  such  water  in  this  State,  such  person,  com- 
pany, association,  or  corporation,  may  proceed  to  condemn  the 
land  and  premises  necessary  to  such  right  of  way,  under  the  provi- 
sions of  title  VII  of  part  III  of  the  Code  of  Civil  Procedure  of 
this  State,  and  amendments  made  and  to  be  made  thereto,  and  all 
the  provisions  of  said  code,  so  far  as  the  same  can  be  made  appli- 
cable, relating  to  the  condemnation  and  taking  of  property  for 
the  public  uses,,  shall  be  applicable  to  the  provisions  of  this  act. ' ' 

Section  ll1/^.  Contracts  in  Existence,  How  Affected.  "Nothing 
in  this  act  contained  shall  be  construed  to  prohibit  or  invalidate 
any  contract  already  made,  or  which  shall  hereafter  be  made,  by 
or  with  any  of  the  persons,  companies,  associations,  or  corpora- 
tions described  in  section  two  of  this  act,  relating  to  the  sale,  rental 
or  distribution  of  water,  or  to  the  sale  or  rental  of  easements  and 
servitudes  of  the  right  to  the  flow  and  use  of  water;  nor  to  pro- 
hibit or  interfere  with  the  vesting  of  rights  under  any  such  con- 
tract." (New  section  added  March  2.  1897;  Stats.  1897,  49.) 

Section  12.  "This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage." 

Statute  of  1901,  Page  331.     Contracts  for  Service. 

"An  act  declaring  upon  what  terms  contracts  between  persons,  companies, 
associations,  or  corporations  furnishing  water  for  irrigation  to  the  con- 
sumers of  such  water  shall  be  valid,  and  to  provide  that  such  contracts  shall 
be  deemed  based  upon  sufficient  consideration."  (Approved  March  16, 
1901.  Stats.  1901,  p.  SSI.) 

Section  1.  "It  is  and  shall  be  lawful  for  any  person,  company, 
association,  or  corporation,  furnishing  for  sale,  rental,  or  distribu- 
tion any  appropriated  waters  for  purposes  of  irrigation,  to  enter 
into  contracts  with  individual  consumers  of  such  water  or  with 
bodies  of  such  consumers,  relating  to  the  sale,  rental,  or  distribu- 
tion of  such  water,  or  any  thereof,  which  contracts,  subject  to  the 
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restrictions  hereinafter  declared,  shall  be  valid  to  all  intents  and 

purposes,  any  law  or  rule  to  the  contrary  notwithstanding." 

Section  2.  "No  such  contract  shall  provide  for  the  sale,  rental,  or 
distribution  of  any  such  water  at  any  rate  exceeding  the  established 
rates  fixed  and  regulated  therefor  by  the  board  of  supervisors  of 
the  proper  counties,  or  fixed  and  established  by  such  person,  com- 
pany, association,  or  corporation,  as  provided  by  law." 

Section  3.  "Nothing  in  this  act  contained  shall  be  construed  to 
authorize  or  make  valid  any  contract  not  made  for  a  valuable  con- 
sideration ;  but  an  agreement  on  the  part  of  such  person,  company, 
association,  or  corporation  to  sell,  rent,  or  distribute  any  water 
to  a  consumer,  without  payment  in  advance  therefor,  or  upon  any 
other  terms  to  which  such  consumer  is  not  otherwise  lawfully  en- 
titled, shall  be  deemed  and  taken  to  be  a  valuable  and  sufficient 
consideration  for  such  contract." 

Section  4.  "Nothing  in  this  act  contained  shall  affect  any  con- 
tract made  prior  to  the  time  that  the  board  of  supervisors  fix  and 
establish  the  rates  and  regulations  for  and  under  which  water 
shall  be  sold  and  supplied." 

Section  5.  "This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage." 

Text,  §  1266   et  seq. 

Mutual  Companies. — Civil  Code,  Section  324.  Stock  in  Irri- 
gation Companies.  "Whenever  the  capital  stock  of  any  corpora- 
tion is  divided  into  shares  and  certificates  therefor  are  issued, 
such  shares  of  stock,  except  as  hereinafter  provided,  are  personal 
property,  and  may  be  transferred  by  indorsement  by  signature  of 
the  proprietor,  his  agent,  attorney,  or  legal  representative,  and  the 
delivery  of  the  certificate;  but  such  transfer  is  not  valid,  except 
as  to  the  parties  thereto,  until  the  same  is  so  entered  upon  the 
books  of  the  corporation  as  to  show  the  names  of  the  parties  by 
whom  and  to  whom  transferred,  the  number  of  the  certificate,  the 
number  or  designation  of  the  shares,  and  the  date  of  the  transfer; 
provided,  however,  that  any  corporation  organized  for,  or  engaged 
in  the  business  of  selling,  distributing,  supplying,  or  delivering 
water  for  irrigation  purposes  or  for  domestic  use,  may  in  its  by- 
laws provide  that  water  shall  only  be  so  sold,  distributed,  supplied, 
or  delivered  to  owners  of  its  capital  stock,  and  that  such  stock  shall 
be  appurtenant  to  certain  lands  when  the  same  are  described  in 
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the  certificate  issued  therefor;  and  when  such  certificate  shall  be 
so  issued,  and  a  certified  copy  of  such  by-law  recorded  in  the  office 
of  the  county  recorder  in  the  county  where  such  lands  are  situ- 
ated, the  shares  of  stock  so  located  on  any  land  shall  only  be  trans- 
ferred with  said  lands,  and  shall  pass  as  an  appurtenance  thereto. 
Whenever  any  officer  of  any  corporation  shall  refuse  to  make  en- 
tries upon  the  books  thereof,  or  to  transfer  stock  therein,  or  to 
issue  a  certificate  or  certificates  therefor  to  the  transferee  as  pro- 
vided by  this  and  the  next  preceding  section,  such  officer  shall 
be  subject  to  a  penalty  of  four  hundred  dollars,  to  be  recovered 
as  liquidated  damages,  in  an  action  brought  against  him  by  the 
person  aggrieved." 

Civil  Code,  Section  309.  Dividing  Water-rights  Among  Stock- 
holders. "  ....  "Where  a  corporation  has  been  heretofore  or 
may  hereafter  be  formed  for  the  purpose,  among  other  things,  of 
acquiring,  holding  and  selling  real  estate,  water,  and  water-rights, 
the  directors  of  such  corporation  may,  with  the  consent  of  stock- 
holders representing  two-thirds  of  the  capital  stock  thereof,  given 
at  a  meeting  called  for  that  purpose,  divide  among  the  stockholders 
the  land,  water  or  water-rights  so  by  such  corporation  held,  in 
the  proportions  to  which  their  holdings  of  such  stock  at  the  time 
of  such  division  entitle  them." 

Municipal  Ownership. — Statutes  of  1907,  Chapter  321.  "An 
act  authorizing  any  incorporated  city,  town  or  municipal  corpora- 
tion, to  construct,  equip,  use,  maintain  and  operate  any  works,  road, 
railroad,  tramway,  power  plant,  telephone  or  telegraph  line,  or 
other  necessary  works  or  structures,  for  the  preparation,  manufac- 
turing, handling  or  transporting  of  materials  or  supplies  required 
in  the  construction  or  completion  of  any  public  work,  improvement 
or  utility,  and  to  lease,  acquire,  by  purchase,  condemnation  or  other- 
wise, and  hold  and  use  lands  and  other  necessary  property  for  said 
purposes."  (Approved  March  18,  1907.) 

Section  1.  "Any  incorporated  city,  town  or  municipal  corpora- 
tion in  this  State  is  hereby  authorized  to  construct,  equip,  use, 
maintain  and  operate  any  works,  road,  railroad,  tramway,  power 
plant,  telephone  or  telegraph  line,  or  other  necessary  works  or 
structures,  within  or  without  such  city,  town  or  municipal  corpo- 
ation,  or  the  county  wherein  such  city,  town  or  municipal  corpo- 
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ration  is  located,  for  the  preparation,  manufacturing:,  handling  or 
transporting  of  any  materials  or  supplies  required  in  the  construc- 
tion or  completion  by  such  city,  town  or  municipal  corporation  of 
any  public  work,  improvement  or  utility,  and,  for  the  purpose  of 
constructing,  equipping,  using,  maintaining  or  operating  any  such 
works,  road,  railroad,  tramway,  power  plant,  telephone  or  tele- 
graph line,  or  other  necessary  'works  or  structures,  such  city,  town 
or  municipal  corporation  is  hereby  authorized  to  lease  or  acquire, 
by  purchase,  condemnation  or  otherwise,  and  hold  and  use,  any 
land,  rights  of  way,  water,  water-rights,  quarry,  gravel  bed  or 
other  mineral  deposits,  or  any  other  necessary  property,  within  or 
without  such  city,  town,  or  municipal  corporation,  or  the  county 
wherein  such  city,  town  or  municipal  corporation  is  located." 

Section  2.  "Nothing  in  this  act  contained  shall  be  construed  as 
extending  or  enlarging  any  limitation  prescribed  by  law  or  munici- 
pal charter  upon  taxation,  expenditure  of  public  funds,  or  the  in- 
curring of  indebtedness,  by  any  city,  town  or  municipal  corpora- 
tion." 

Section  3.     "This  act  shall  take  effect  immediately." 

Statutes  of  1909,  Chapter  352.  "An  act  granting  to  municipal 
corporations  of  the  State  of  California,  rights  of  way  over  public 
lands  of  the  State  for  the  location,  construction  and  maintenance 
of  waterworks  and  power  plants;  and  the  right  to  take  material 
from  such  lands  for  the  construction  of  such  works  and  to  take  any 
waters  belonging  to  the  State  for  the  purpose  of  supplying  any  such 
municipality  and  its  inhabitants  with  water." 

See,  also,  Statutes  of  1911,  426.  as  to  municipal  rights  of  way; 
and  Statutes  of  1911,  chapter  429,  authorizing  municipal  corpo- 
rations to  supply  outside  lands. 

Text,  c.  58. 

Irrigation  District  Statutes. — The  first  legislation  in  this  line 
was  the  Statute  of  1871-72,  p.  945.  This  is  probably  repealed  by 
the  act  of  1897.  (See  Gen.  Laws,  p.  498.)  The  first  elaborate 
act  for  the  formation  of  irrigation  districts  was  the  Wright  Act 
of  1887,  p.  29.  All  previous  acts  were  repealed  by  the  act  of  1897, 
p.  254.  (Gen.  Laws,  p.  498.)  The  present  law  is  briefly  as  fol- 
lows: 
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Act  1897,  pp.  254,  394.  Amd.  1901,  p.  815.  Supplemented  1903, 
p.  3.  Amd.  1905,  c.  33.  Amd.  1907,  c.  298.  Amd.  1909,  cc.  22, 
55,  91,  274,  284,  303,  660,  692,  698;  1911,  cc.  317,  588,  and  others 
below  noted. 

Purpose.  To  allow  organization  by  owners  of  land  susceptible 
of  one  system  of  irrigation. 

Proceedings  to  Organize.  Petition  by  owners  of  majority  in  value 
of  lands  to  board  of  supervisors ;  accompanied  by  a  bond  in  double 
amount  of  probable  cost  of  organization;  published.  (Sec.  2. 
Amd.  1909,  c.  22.)  Hearing  before  supervisors,  with  right  of  ob- 
jectors to  appeal  to  superior  court.  Five  subdivisions  formed  by 
order  of  supervisors,  one  director  to  be  elected  by  each  subdivision. 
Election  held  to  obtain  final  assent  of  owners  and  to  elect  offi- 
cers. Supervisors  declare  the  district  duly  organized,  if  carried, 
and  copy  of  this  order  recorded. 

Officers.  Board  of  five  (or  in  some  cases,  three)  directors,  as- 
sessor, tax  collector,  treasurer. 

Directors.  (See  Amd.  1909,  cc.  660,  692.)  Classified  by  length 
of  tenure  (some  two,  some  four  years;  sec.  20).  Must  meet 
monthly.  Records  open  for  inspection.  Must  publish  annual  re- 
ports. Control  and  carry  on  the  irrigation  works.  Powers  enu- 
merated in  detail.  Director  must  be  a  resident  and  freeholder 
of  the  district. 

Property.  District  may  acquire  water-rights  by  condemnation 
or  purchase.  (Sec.  15.)  Title  to  property  is  in  the  district  in 
trust.  (Sec.  15.)  The  district  is  given  all  waters  belonging  to 
the  State  within  the  district.  (Sees.  53-56.)  Has  right  of  way 
for  canals,  etc.,  but  otherwise  must  not  interfere  with  navigation 
or  mining  (sec.  64)  or  with  existing  vested  rights.  (Sec.  65.) 
Directors  may  sell  unnecessary  property.  (Amd.  1909,  c.  698.) 
Concerning  water-power  rights  of  districts,  see  Stats.  1911,  cc.  406 
and  407. 

Operations.  Controlled  by  directors,  who  may  establish  by-laws 
and  regulations,  to  be  printed  and  distributed.  Is  in  public  service. 
Water  shall  be  apportioned  in  proportion  to  the  money  last  assessed 
to  owner  for  district  purposes.  In  time  of  scarcity,  water  appor- 
tioned between  districts  by  a  board  of  water  commissioners  con- 
sisting of  the  chairmen  of  the  boards  of  directors  of  all  districts 
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affected.  (Sec.  62.)  May  contract  for  construction  work.  (Sees. 
53-56.)  May  lease  the  works.  Must  advertise  for  bids.  Lease 
must  not  be  for  longer  than  twenty-five  years.  Forfeited  for  non- 
payment of  rent  for  ninety  days.  (Sec.  100.)  See,  also,  Stats. 
1893,  p.  295. 

Election.  (Sees.  19-28.  See  Amd.  1909,  c.  692.)  Every  two 
years.  Vacancies  filled  by  board  of  directors.  Detailed  provi- 
sions governing  elections. 

Bonds.  May  issue  bonds.  (Sec.  30.)  First  submitted  at  an 
election.  Issued  in  ten  series.  May  assess  to  pay  interest  and 
principal.  Bonds  may  be  redeemed.  (Sec.  52.)  Validity  of 
bonds  and  organization  may  be  tested  and  confirmed  in  suit  in 
superior  court,  on  behalf  of  district  or  individual,  and  has  the 
effect  of  a  proceeding  in  rem,  summons  being  published.  (Sec. 
68.)  Bonded  debt  may  be  reduced.  Must  be  balloted  on.  Must 
have  consent  of  bondholders  to  take  up  outstanding  bonds.  (Sec. 
98  et  seq.)  See  Stats.  1891,  p.  53.  Regarding  cancellation  of 
bonds,  see  Stats.  1911,  c.  750. 

Assessments.  (See  Amd.  1909,  cc.  55,  303.)  All  real  property 
may  be  assessed  to  raise  funds.  (Sec.  33.)  If  voted  at  polls, 
assessor  must  perform  duties.  (Prescribed  in  detail.)  Directors 
act  as  board  of  equalization.  After  property  duly  assessed,  di- 
rectors must  levy  the  assessment.  County  officials  may  act  if 
district  officials  refuse  to  assess  and  levy  when  needed.  The  assess- 
ment is  a  lien  on  the  property  assessed.  Delinquent  notice,  delin- 
quent sale,  and  redemption  after  sale  provided  for  in  detail.  Re- 
demption must  be  within  twelve  months. 

Inclusion  and  Exclusion  of  Land  After  Organization.  Land 
may  be  excluded.  Consent  of  bondholders  or  decree  of  court  re- 
quired. If  excluded,  is  released  from  liens  thereon.  (Sees.  74- 
78.)  Land  may  be  included.  Petition.  Ballot.  (Sec.  85  et  seq.) 

Saving  Clauses.  Not  affect  navigation  or  mining  except  to  give 
right  of  way  for  canals,  etc.  (Sec.  64.)  Not  affect  existing  rights. 
(Sec.  65.)  Not  affect  existing  districts.  (Sec.  109.) 

Dissolution.  (Stats.  1903,  p.  3.  Amd.  1909,  c.  91.)  Petition 
to  board  of  directors.  Statement  made  of  assets  and  indebtedness 
and  plan  of  settlement.  Election  thereon,  which  must  be  carried 
by  two-thirds  vote.  Directors  then  petition  superior  court.  Sum- 
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mons  published.  Has  effect  of  a  proceeding  in  rem.  Corporation 
under  general  laws  may  take  over  the  property.  Decree  rendered 
settling  rights  of  creditors.  "When  all  settled  the  court  shall  enter 
a  final  decree  declaring  district  dissolved. 

Drainage.  Districts  may  provide  for  drainage.  Stats.  1907, 
c.  298. 

Validation.  "Turlock  Irrigation  District,  as  formed  by  the  board 
of  supervisors  of  Stanislaus  county,  State  of  California,  and  as 
now  existing  is  hereby  recognized  and  declared  valid,  and  all  pro- 
ceedings on  organization  and  formation  are  hereby  approved,  and 
declared  valid."  Stats.  1911,  c.  95.  Similar  acts  were  passed  in 
1911  for  Oakdale  (c.  96),  Modesto  (c.  97),  and  San  Joaquin  (c. 
98)  irrigation  districts. 

Statutes  for  the  formation  of  irrigation  districts  based  on  the 
original  Wright  Act  are  in  force  in  most  of  the  Western  States. 

Text,  c.  58. 

Reclamation  Districts. — The  law  relating  to  districts  for  the 
reclamation  of  swamp  lands  is  found  in  sections  3446  to  3493 V^, 
inclusive,  of  the  Political  Code.  It  is  provided  that,  after  the 
original  works  of  reclamation  are  completed,  if  they  are  of  such 
a  nature  that  other  work  must  be  done  continuously,  or  from  year 
to  year,  to  maintain  them  or  to  make  them  effective,  other  assess- 
ments may  be  made  upon  the  lands  of  the  district,  from  time  to 
time,  to  obtain  funds  for  that  purpose.  (Sec.  3459.)  The  trus- 
tees must  for  that  purpose  make  a  statement  of  the  work  to  be 
done  and  of  its  estimated  cost.  The  cost  is  to  be  assessed  to  the 
lands  in  proportion  to  the  benefits  which  it  is  believed  will  be 
caused  by  the  work.  The  list  of  assessments  is  to  be  filed  with 
the  treasurer  of  the  county  (sec.  3462),  the  several  amounts  as- 
sessed become  liens  upon  the  respective  tracts  of  land  upon  which 
they  are  assessed  (sec.  3463),  payment  thereof  may  be  made  at 
any  time  within  thirty  days  (sec.  3465),  and  if  not  so  paid  they 
become  delinquent  and  may  be  called  for  in  installments  by  the 
board  of  trustees,  and  if  any  installment  is  not  paid  in  twenty 
days  after  such  call,  a  suit  for  the  foreclosure  of  the  lien  to  that 
amount,  or  to  the  whole  amount  of  the  assessment  if  the  trustees 
so  elect,  may  then  be  instituted  by  the  district  (sec.  3466).  Numer- 
ous amendments  were  made  in  1911. 
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See  Swamp  etc.  Dist.  No.  341  v.  for     formation    of     levee     districts; 

Blumenberg    (1909),     156    Cal.    532,  Stats.  1911,  c.  266,  for  formation  of 

539,    106    Pac.    389,    392.     See,    also,  protection   districts   to    protect   banks 

Stats.    1911,    c.    365,    amending     the  and  channels  of  streams  from  storms; 

reclamation    district    statutes;    Stats.  Stats.    1911,    c.    637,    levee    districts; 

1907,  p.  16,  and  Stats.  1911,  c.  139,  Stats.  1911,  c.  718,  overflow  districts. 

Text,  §  641  et  seq. 

Injunctions. — Code  of  Civil  Procedure,  Section  530.  "In  all 
actions  which  may  be  hereafter  brought  when  an  injunction  or  re- 
straining order  may  be  applied  for  to  prevent  the  diversion,  dimi- 
nution or  increase  of  the  flow  of  water  in  its  natural  channels,  to 
the  ordinary  flow  of  which  the  plaintiff  claims  to  be  entitled,  the 
court  shall  first  require  due  notice  of  the  application  to  be  served 
upon  the  defendant,  unless  it  shall  appear  from  the  verified  com- 
plaint or  affidavits  upon  which  the  application  therefor  is  made, 
that,  within  ten  days  prior  to  the  time  of  such  application,  the 
plaintiff  has  been  in  the  peaceable  possession  of  the  flow  of  such 
water,  and  that,  within  such  time,  said  plaintiff  has  been  deprived 
of  the  flow  thereof  by  the  wrongful  diversion  of  such  flow  by  the 
defendant,  or  that  the  plaintiff,  at  the  time  of  such  application,  is, 
and  for  ten  days  prior  thereto  has  been,  in  possession  of  the  flow 
of  said  water,  and  that  the  defendant  threatens  to  divert  the  flow 
of  such  water ;  and  if  such  notice  of  such  application  be  given  and 
upon  the  hearing  thereof,  it  be  made  to  appear  to  the  court  that 
plaintiff  is  entitled  to  the  injunction,  but  that  the  issuance  thereof 
pending  the  litigation  will  entail  great  damage  upon  defendant, 
and  that  plaintiff  will  not  be  greatly  damaged  by  the  acts  com- 
plained of  pending  the  litigation,  and  can  be  fully  compensated 
for  such  damage  as  he  may  suffer,  the  court  may  refuse  the  injunc- 
tion upon  the  defendant  giving  a  bond  such  as  is  provided  for  in 
section  five  hundred  and  thirty-two;  and  upon  the  trial  the  same 
proceedings  shall  be  had,  and  with  the  same  effect  as  in  said  sec- 
tion provided."  As  amended  by  Stats.  1911,  c.  733. 

Code  of  Civil  Procedure,  Section  532.  "  ....  In  all  actions 
pending,  or  which  may  hereafter  be  brought,  when  an  injunction 
or  restraining  order  has  been  or  may  be  granted  or  applied  for, 
to  prevent  the  diversion  pending  the  litigation,  of  water  used  or 
to  be  used  for  irrigation  or  domestic  purposes  only,  if  it  be  made 
to  appear  to  the  court  that  great  damage  will  be  suffered  by  the 
person  enjoined,  in  case  the  injunction  is  continued,  and  that  the 
person  in  whose  behalf  it  issued  can  be  fully  compensated  for  any 
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damages  he  may  suffer  by  reason  of  the  continuance  of  the  acts 
enjoined  during  the  pendency  of  the  litigation,  the  court  in  its  dis- 
cretion may  dissolve  or  modify  the  injunction,  upon  the  person  en- 
joined giving  a  bond  with  sureties  to  be  approved  by  the  judge, 
and  in  such  amounts  as  may  be  fixed  by  the  court  or  judge,  condi- 
tioned that  such  enjoined  person  will  pay  all  damages  which  the 
person  in  whose  behalf  the  injunction  issued  may  suffer  by  reason 
of  the  continuance,  during  the  litigation,  of  the  acts  complained 
of.  Upon  the  trial  the  amount  of  such  damages  must  be  ascer- 
tained, and  in  case  judgment  is  rendered  for  the  person  in  whose 
behalf  the  injunction  was  granted,  the  amount  fixed  as  such  dam- 
ages must  be  included  in  the  judgment,  together  with  reasonable 
attorney's  fees.  In  any  suit  brought  on  the  bond,  the  amount 
of  such  damages  as  fixed  in  said  judgment  is  conclusive  on  the 
sureties."  En.  March  11,  1872.  Amd.  1887,  241.  Amd.  1907, 
342. 


Preliminary  Injunctions. — Code  of 
Civil  Procedure,  section  527,  as 
amended  by  Statutes  of  1911,  chapter 
42,  reads:  "An  injunction  may  be 
granted  at  any  time  before  judgment 
upon  a  verified  complaint,  or  upon 
affidavits  if  the  complaint  in  the  one 
case,  or  the  affidavits  in  the  other, 
show  satisfactorily  that  sufficient 
grounds  exist  therefor.  A  copy  of 
the  complaint  or  of  the  affidavits, 
upon  which  the  injunction  was 
granted,  must,  if  not  previously 
served,  be  served  therewith.  No  pre- 
liminary injunction  shall  be  granted 
without  notice  to  the  opposite  party; 
nor  shall  any  temporary  restraining 
order  be  granted  without  notice  to 
the  opposite  party,  unless  it  shall  ap- 
pear from  facts  shown  by  affidavit  or 
by  the  verified  complaint  that  great 
or  irreparable  injury  would  result  to 
the  applicant  before  the  matter  can 
be  heard  on  notice.  In  case  a  tem- 
porary restraining  order  shall  be 
granted  without  notice,  in  the  con- 
tingency above  specified,  the  matter 
shall  be  made  returnable  on  an  order 
requiring  cause  to  be  shown  why  the 
injunction  should  not  be  granted,  on 
the  earliest  day  that  the  business  of 
the  court  will  admit  of,  but  not  later 
than  ten  days  from  the  date  of  such 
order.  When  the  matter  first  comes 


up  for  hearing  the  party  who  ob- 
lained  the  temporary  restraining  order 
must  be  ready  to  proceed  and  must 
have  served  upon  the  opposite  party 
at  least  two  days  prior  to  such  hear- 
ing, a  copy  of  the  complaint  and  of 
all  affidavits  to  be  used  in  such  appli- 
cation and  a  copy  of  his  points  and 
authorities  in  support  of  such  appli- 
cation; if  he  be  not  ready,  or  if  he 
shall  fail  to  serve  a  copy  of  his  com- 
plaint, affidavits  and  points  and  au- 
thorities, as  herein  required,  the  court 
shall  dissolve  the  temporary  restrain- 
ing order.  The  defendant,  however, 
shall  be  entitled,  as  of  course,  to  one 
continuance  for  a  reasonable  period, 
if  he  desire  it,  to  enable  him  to  meet 
the  application  for  the  preliminary  in- 
junction. The  defendant  may,  in 
response  to  such  order  to  show  cause, 
present  affidavits  relating  to  the 
granting  of  the  preliminary  injunc- 
tion, and  if  such  affidavits  are  served 
on  the  applicant  at  least  two  days 
prior  to  the  hearing,  the  applicant 
shall  not  be  entitled  to  any  continu- 
ance on  account  thereof.  On  the  day 
upon  which  such  order  is  made  re- 
turnable, such  hearing  shall  take  pre- 
cedence of  all  other  matters  on  the 
calendar  of  said  day,  except  older 
matters  of  the  same  character,  and 
matters  to  which  special  precedence 
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may  be  given  by  law.  When  the 
cause  is  at  issue  it  shall  be  set  for 
trial  at  the  earliest  possible  date  and 
shall  take  precedence  of  all  other 


cases,  except  older  matters  of  the  same 
character,  and  matters  to  which  special 
precedence  may  be  given  by  law." 


Text,  §  658. 

Penal  Statutes. — There  are  a  number  of  sections  of  the  Penal  Code 
containing  criminal  provisions  respecting  waters.  These  are  here 
quoted. 


Penal  Code,  Section  S47.  Willfully 
Poisoning  Food,  Medicine,  or  Water. 
"Every  person  who  willfully  mingles 
any  poison  with  any  food,  drink,  or 
medicine,  with  intent  that  the  same 
shall  be  taken  by  any  human  being,  to 
his  injury,  and  every  person  who  will- 
fully poisons  any  spring,  well,  or  reser- 
voir of  water,  is  punishable  by  im- 
prisonment in  the  State  prison  for  a 
term  not  less  than  one  nor  more  than 
ten  years."  En.  February  14,  1872. 

Penal  Code,  Section  374.  Putting 
Dead  Animals  in  Streets,  Elvers,  etc* 
"Every  person  who  puts  the  carcass 
of  any  dead  animal,  or  the  offal  from 
any  slaughter-pen,  corral,  or  butcher- 
shop,  into  any  river,  creek,  pond,  res- 
ervoir, stream,  street,  alley,  public 
highway  or  road  in  common  use,  or 
who  attempts  to  destroy  the  same  by 
fire  within  one-fourth  of  a  mile  of 
any  city,  town,  or  village,  except  it 
be  in  a  crematory,  the  construction 
and  operation  of  which  is  satisfactory 
to  the  board  of  health  of  such  city, 
town,  or  village ;  and  any  person  who 
puts  any  water-closet  or  privy,  or  the 
carcass  of  any  dead  animal,  or  any 
offal  of  any  kind,  in  or  upon  the  bor- 
ders of  any  stream,  pond,  lake  or 
reservoir  from  which  water  is  drawn 
for  the  supply  of  any  portion,  of  the 
inhabitants  of  this  State,  so  that  the 
drainage  of  such  water-closet,  privy, 
carcass,  or  offal  may  be  taken  up  by 
or  in  such  stream,  pond,  lake,  or  res- 
ervoir; or  who  allows  any  water- 
closet,  or  privy,  or  carcass  of  any 
dead  animal,  or  any  offal  of  any 
kind,  to  remain  in  or  upon  the  bor- 
ders of  any  such  stream,  pond,  lake, 
or  reservoir  within  the  boundaries  of 
any  land  owned  or  occupied  by  him, 
so  that  the  drainage  from  any  such 
water-closet,  privy,  carcass,  or  offal 
may  be  taken  up  by  or  in  such  stream, 


pond,  lafce,  or  reservoir;  or  who  keeps 
any  horses,  mules,  cattle,  swine,  sheep, 
or  livestock  of  any  kind,  penned,  cor- 
ralled, or  housed  on,  over,  or  on  the 
borders  of  any  such  stream,  pond, 
lake,  or  reservoir,  so  that  the  waters 
thereof  become  polluted  by  reason 
thereof;  or  who  bathes  in  any  such 
stream,  pond,  lake,  or  reservoir;  or 
who  by  any  other  means  fouls  or 
pollutes  the  waters  of  any  such 
stream,  pond,  lake,  or  reservoir,  is 
guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished 
as  prescribed  in  section  three  hundred 
and  seventy-seven."  En.  February 
14,  1872.  Amd.  1875-76,  111;  1893, 
56;  1905,  767;  Amd.  1907,  73. 

Penal  Code,  Section  4SO.  Prevent- 
ing Person  from  Entering  upon  Pub- 
lic Lands.  "Every  person  who  unlaw- 
fully prevents,  hinders,  or  obstructs 
any  person  from  peaceably  entering 
upon  or  establishing  a  settlement  or 
residence  on  any  tract  of  public  land 
of  the  United  States  within  the  State 
of  California,  subject  to  settlement 
or  entry  under  any  of  the  public  land 
laws  of  the  United  States ;  or  who  un- 
lawfully hinders,  prevents  or  obstructs 
free  passage  over  or  through  the  pub- 
lic lands  of  the  United  States  within 
the  State  of  California,  for  the  pur- 
pose of  entry,  settlement,  or  residence, 
as  aforesaid,  is  guilty  of  a  misde- 
meanor." En.  Stats.  1877-78,  117; 
Rep.  Stats.  1880,  1;  En.  Stats.  1905, 
675. 

Penal  Code,  Section  499.  Stealing 
ll'tifo:  "Every  person  who,  with  in- 
tent to  injure  or  defraud,  connects 
or  causes  to  be  connected,  any  pipe, 
tube,  or  other  instrument,  with  any 
main,  service-pipe,  or  other  pipe,  or 
conduit  or  flume  for  conducting 
water,  for  the  purpose  of  taking 
water  from  such  main,  service-pipe, 
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conduit  or  flume,  without  the  knowl- 
edge of  the  owner  thereof,  and  with 
intent  to  evade  payment  thereof  is 
guilty  of  a  misdemeanor."  En.  Feb- 
ruary 14,  1872. 

Penal  Code,  Section  598.  Taking 
Water  from  or  Obstructing  Canals. 
"Every  person  who  shall  without  au- 
thority of  the  owner  or  managing 
agent,  and  with  intent  to  defraud, 
take  water  from  any  canal,  ditch, 
flume,  or  reservoir,  used  for  the  pur- 
pose of  holding  or  conveying  water 
for  manufacturing,  agricultural,  min- 
ing, irrigating  or  generation  of  power 
or  domestic  uses,  or  who  shall,  with- 
out like  authority,  raise,  lower,  or 
otherwise  disturb  any  gate  or  other  ap- 
paratus thereof,  used  for  the  control 
or  measurement  of  water,  or  who 
shall  empty  or  place,  or  cause  to 
be  emptied  or  placed,  into  any  such 
canal,  ditch,  flume,  or  reservoir,  any 
rubbish,  filth,  or  obstruction  to  the 
free  flow  of  the  water,  is  guilty  of 
a  misdemeanor."  En.  1877-78.  Amd. 
1899,  146. 

Penal  Code,  Section  607.  Destroy- 
ing or  Injuring  Bridges,  Dams,  etc. 
"Every  person  who  willfully  and 
maliciously  cuts,  breaks,  injures,  or 
destroys  any  bridge,  dam,  canal, 
flume,  aqueduct,  levee,  embankment, 
reservoir,  or  other  structure  erected 
to  create  hydraulic  power,  or  to  drain 
or  reclaim  any  swamp  and  overflowed 
tide  or  marsh  land,  or  to  store  or 
conduct  water  for  mining,  manufac- 
turing, reclamation,  or  agricultural 
purposes,  or  for  the  supply  of  the 
inhabitants  of  any  city  or  town,  or 
any  embankment  necessary  to  the 
same,  or  either  of  them,  or  willfully 
or  maliciously  makes,  or  causes  to  be 
made,  any  aperture  in  such  dam, 
canal,  flume,  aqueduct,  reservoir,  em- 
bankment, levee,  or  structure,  with  in- 
tent to  injure  or  destroy  the  same; 
or  draws  up,  cuts,  or  injures  any 
piles  fixed  in  the  ground  for  the  pur- 
pose of  securing  any  sea-bank,  or  sea- 
wall, or  any  dock,  quay,  or  jetty,  lock, 
or  seawall ;  or  who,  between  the  first 
day  of  October  and  the  fifteenth  day 
of  April  of  each  year,  plows  up  or 
loosens  the  soil  in  the  bed  or  on  the 
Bides  of  any  natural  watercourse  or 
channel,  without  removing  such  soil 


within  twenty-four  hours  from  inch 
watercourse  or  channel;  or  who,  be- 
tween the  fifteenth  day  of  April  and 
the  first  day  of  October  of  each  year, 
shall  plow  up  or  loosen  the  soil  in  the 
bed  or  on  the  sides  of  such  natural 
watercourse  or  channel,  and  shall  not 
remove  therefrom  the  soil  so  plowed 
up  or  loosened  before  the  first  day  of 
October  next  thereafter,  is  guilty  of 
a  misdemeanor,  and  upon  conviction, 
punishable  by  a  fine  not  less  than  one 
hundred  dollars  and  not  exceeding  one 
thousand  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  two 
years,  or  by  both;  provided,  that 
nothing  in  this  section  shall  be  con- 
strued so  as  to  in  any  manner  pro- 
hibit any  person  from  digging  or  re- 
moving soil  from  any  such  water- 
course or  channel,  for  the  purpose  of 
mining."  En.  February  14,  1872. 
Amd.  1880,  36. 

Penal  Code,  Sections  624,  625.  Re- 
garding water-rights  in  cities. 

Penal  Code,  Section  629.  Screen 
Over  Mill-race,  Pipe,  etc.;  Penalty; 
Disposition  of  Fines.  "Any  person, 
company,  or  corporation,  owning,  in 
whole  or  in  part,  or  leasing,  operat- 
ing or  having  in  charge  any  mill-race, 
irrigating  ditch,  pipe,  flume,  or  canal, 
taking  or  receiving  its  waters  from 
any  river,  creek,  stream,  or  lake  in 
which  fish  have  been  placed,  or  may 
exist,  shall  put,  or  cause  to  be  placed 
and  maintained,  over  the  inlet  of  such 
pipe,  flume,  ditch,  canal,  or  mill-race, 
a  screen  of  such  construction  and  fine- 
ness, strength  and  quality  as  shall 
prevent  any  such  fish  from  entering 
such  ditch,  pipe,  flume,  canal,  or  mill- 
race,  when  required  to  do  so  by  the 
State  board  of  fish  commissioners. 
Any  person,  company,  or  corporation 
violating  any  of  the  provisions  of  this 
section,  or  who  shall  neglect  or  refuse 
to  put  up  or  maintain  such  screen, 
shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  pun- 
ished by  a  fine  of  not  less  than  twenty 
dollars  or  imprisoned  in  the  county 
jail  of  the  county  in  which  the  convic- 
tion shall  be  had  not  less  than  ten 
days,  or  by  both  such  fine  and  im- 
prisonment ;  and  all  fines  imposed  and 
collected  for  violation  of  any  of  the 
provisions  of  this  section  shall  be  paid 
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into  the  State  treasury  to  the  credit 
of  the  'Fish  Commission  Fund';  pro- 
vided, that  the  continuance  from  day 
to  day  of  the  neglect  or  refusal,  after 
notification  in  writing  by  the  State 


board  of  fish  commissioners,  shall  con- 
stitute a  separate  offense  for  each 
day."  En.  February  14,  1872.  Rep. 
1883,  82.  En.  Stats.  1895,  260. 
Amd.  1903,  24;  1905,  187. 


Public  Health  Act.— Statutes  of  1907,  chapter  492 ;  amended  by 
Statutes  of  1911,  chapter  339  (amending  sections  2,  3,  13  and  21). 
This  act  makes  it  unlawful  to  pollute  waters  in  ways  dangerous 
to  health.  The  act  as  amended  is  too  long  to  be  reprinted  here. 


Miscellaneous. — Without  further  attempt  at  classification,  a  few 
other  statutory  provisions  are  appended. 


Political  Code,  sec.  2737,  ditches  on 
highways.  Political  Code,  sec.  4042 
(En.  1907,  p.  372),  improvement  by 
counties  of  innavigable  streams. 
Political  Code,  sec.  4043  (En.  1907, 
p.  373),  protection  of  roads  from 
storms.  See,  also,  Stats.  1911,  c.  266. 

Taxation.  Political  Code,  Section 
366S.  Assessment  of  Water  Ditches, 
Toll  Roads  and  Telegraph  Lines. 
"Water  ditches  constructed  for  min- 
ing, manufacturing  or  irrigating  pur- 
poses, and  wagon  and  turnpike  toll 
roads  must  be  assessed  the  same  as 
real  estate  by  the  assessor  of  the 
county,  at  a  rate  per  mile  for  that 
portion  of  such  property  as  lies  within 
his  county."  (Text,  supra,  §  284.) 

Fishing  on  innavigable  streams. 
See  Stats.  1911,  c.  706. 

Co-owners.  (Act  of  1889,  Page  202 
Codified.)  Civil  Code,  Section  842. 
"When  two  or  more  persons  are  as- 
sociated by  agreement  in  the  use  of 
a  ditch,  flume,  pipe-line  or  other  con- 
duit for  the  conveyance  of  water,  or 
who  are  using  such  ditch,  flume,  pipe- 
line or  other  conduit,  or  any  part 
thereof,  for  the  irrigation  of  land  or 
for  any  other  lawful  purpose,  to  the 
construction  of  which  they  or  their 
grantors  have  contributed,  he  is  liable 
to  the  others  for  the  reasonable  ex- 
penses of  maintaining  and  repairing 
the  same,  and  of  distributing  such 
water  in  proportion  to  the  share  to 
which  he  is  entitled  in  the  use  of  the 
water." 


Civil  Code,  Section  84S.  "If  any 
one  of  them  neglects,  after  demand  in 
writing,  to  pay  his  proportion  of  such 
expenses,  he  is  liable  therefor  in  an 
action  for  contribution,  and  in  any 
judgment  obtained  against  him  inter- 
est from  the  time  of  such  demand 
must  be  included.  The  action  author- 
ized by  this  section  must  be  brought 
by  any  or  all  of  the  parties  who  have 
contributed  more  than  his  or  their 
just  proportion  of  such  expenses,  and 
may  be  joint  or  several,  and  therein 
plaintiff  may  recover  as  costs,  reason- 
able counsel  fees,  to  be  fixed  by  the 
court."  See  Arroyo  D.  Co.  v.  Be- 
quette,  149  Cal.  543,  87  Pac.  10. 

Servitudes.  Civil  Code,  Section  806. 
"The  extent  of  a  servitude  is  deter- 
mined by  the  terms  of  the  grant,  or 
the  nature  of  the  enjoyment  by  which 
it  was  acquired."  Civil  Code,  section 
811.  "A  servitude  is  extinguished. 
....  (4)  When  the  servitude  was 
acquired  by  enjoyment,  by  disuse 
thereof  by  the  owner  of  the  servitude 
for  the  period  prescribed  for  acquir- 
ing title  by  enjoyment." 

Damage  from  Flood,  etc.  Political 
Code,  Section  S486.  Occupants  of 
Land  on  Sanies  of  Stream  Liable  for 
Damages,  When.  "Any  person  own- 
ing or  occupying  lands  upon  the  banks 
of  any  stream  where  the  lands  lying 
back  of  such  stream  are  lower  than 
the  bank  thereof,  is  responsible  for 
all  damages  which  may  be  sustained 
by  the  owners  or  occupants  of  lower 
lands  by  reason  of  any  cut  or  em- 
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brasure  made  in  the  bank  of  such 
stream  by  the  owner  or  occupant  of 
the  bank." 

Section  S487.  Proof  in  Mitigation 
of  Damages.  "If  such  cuts  were 
made  for  the  purpose  of  irrigation, 
and  headgates  and  culverts  have  been 
made  which  competent  persons  con- 
sider sufficient  to  restrain  the  water, 
and  where  great  diligence  has  been 
made  to  prevent  damages,  these  facts 
may  be  pleaded  and  proved,  in  mitiga- 
tion of  damages."  (Text,  supra,  $  461 
et  seq.) 

Mouth  of  Creek,  etc.,  Defined.  Po- 
litical Code,  Section  S908.  "The 
mouth  of  a  creek,  river  or  slough 
which  empties  into  another  creek,  river 
or  slough,  is  the  point  where  the 
middle  of  the  channels  intersect." 


United  States  Reclamation  Service. 
Statutes  of  1905,  page  152,  chapter 
157,  provides  for  co-operation  of  the 
State  of  California  with  the  Federal 
government's  irrigation  plans  under 
the  National  Irrigation  Act,  provided 
it  does  not  "interfere  with  the  water 
already  appropriated  or  in  reservoirs 
or  now  in  use  for  irrigation  purposes, 
or  domestic  purposes,  under  the  laws 
of  this  State."  Statutes  of  1906,  p. 
13,  chapter  13,  grants  the  United 
States  a  right  of  way  in  regard  to 
Calaveras  River.  See,  also,  Statutes 
of  1907,  chapters  161,  461,  giving  the 
officials  a  right  of  entry  for  inspection 
upon  private  and  State  lands,  and 
Statutes  of  1907,  chapter  407,  con- 
cerning water  users  associations. 
And  Statutes  of  1907,  page  848,  giv- 
ing rights  of  way  over  State  lands 
and  making  State  patents  subject 
thereto. 


California  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  California  Statutes  are  construed  or 
cited  upon  the  following  pages: 

Constitution. 

Art.  1,  sec.  13  64^ 

Art.  1,  sec.  14  648,  725 

Art.  6,  sec.  5  692 

Art.  11,  sec.  15  326 

Art.  12,  sec.  10  1177 

Art.  12,  sec.  23  1196 

Art.  14,  sec.  1 306,  410,  650,  1161,  1166,  1168,  1198,  1214,  1221,  1226 

Art.  14,  sec.  2  1198 

Proposed  amendment  (Sen.  Am.  47,  c.  60,  to  amend  art.  12,  sec.  23).  .454,  1196 

Civil  Code. 


SECTION  PAGE 

309  349,  1173 

324  1175 

361a  1173 

458  624 

551  1165,  1166 

552  1154,  1161, 

1170,  1198,  1225,  1229,  1233 

655  23 

«59  1040 

662 567,  •> 

670  93* 

Water  Right  § — 89 


SECTION  PAGE 

801  298,  303,  903 

Sll  625,  903 

830  938,940 

842  343,  344,  345 

843 344,  345 

1007  626,  640 

1014  938 

1015  938 

1084  591 

1104  .  .  591 
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3512  556 

3513  1214,  1221 

3514  776 

3516  642 

3522  591 

3524  .265 


Code  of  Civil  Procedure. 


SECTION  PAGE 

315 629,  640 

318  629 

322  632,  633 

323  633 

324  632 

325 629,  639 

382  686 

527  725 

532  .  .  706 


SECTION  PAGE 

748  74,  696 

1238  650,  662 

1240  180 

1248  669,  746 

1963  : 265 

1971  600 

1973  600 

2077  .  .  938 


Penal  Code. 


SECTION  PAGE 

347  732 

420  232 

499 34,  732 


SECTION  PAGE 

592   732 

607   732 

629  733,  948 


Political  Code. 


SECTION 
19  

PAGE 

1112 

2349  

934 

2875  

934 

3446  

382 

3478  

383 

3479  

934 

3486  . 

.  490  I 

SECTION  PAGB 

3487  490 

3663 300,  301 

3908  355 

4042  944 

4043  746 

4468  ,...75,  330,  975 
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Session  Laws. 

1850,  p.  155  69 

1850,  p.  219  75,  80,  330,  975 

1851,  p.  51,  Prac.  Act,  sec.  621 696 

1851,  Act  of  March  5 941 

1852,  p.  158  90 

1853,  p.  87  1145 

1854,  p.  76  1112 

1S55,  p.  145  90 

I860,  p.  419  96 

1862,  p.  234 1112 

1862,  p.  540  1145 

1863-64,  p.  375,  sec.  10  133,  145 

1871-72,  pp.  945-948  156,  1251 

1877-78,  p.  195  1073 

1877-78,  p.  634  1111 

1877-78,  p.  1070 133,  159,  184,  194 

1880,  p.  16 1148,  1190,  1198,  1221 

1S85,  p.  25  1170 

1885,  p.  95 669,  1148,  1154,  1161,  1180,  1183,  1191,  1198,  1200,  1202, 

1205,  1208,  1209,  1213,  1217,  1218,  1221,  1222,  1225 

1885,  p.  98  699 

1887,  p.  29 156,  1252 

1887,  p.  144  137 

1889,  p.  202  344,  345 

1889,  c.  328  1112 

1897,  p.  49 1148,  1154,  1198,  1213,  1217,  1218,  1221,  1222,  1225,  1229 

1897,  pp.  254,  259 323,  1256 

1897,  p.  263  1255 

1901,  p.  80  1148,  1198,  1217,  1218 

1901,  p.  331 1148,  1191,  1198,  1213,  1217,  1218,  1221 

1901,  p.  660 402,  520,  521 

1905,  p.  152  1309 

1907,  c.  101,  p.  122 524,  733,  1038,  1072 

1907,  c.  161  1309 

1907,  c.  183  1112 

1907,  c.  407  1309 

1907,  c.  429  416 

1907,  c.  461,  p.  848 254,  1309 

1907,  c.  492,  p.  893 569,  732 

1909,  c.  22  1253 

1909,  c.  93  936 

1909,  c.  222  377 

1909,  c.  356  1072 

1909,  c.  427 524,  1037,  1072 

1909,  c.  698  1252 

1909,  c.  704  1112 
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Session  Laws — Continued. 

1911,  c.  8  384 

1911,  c.  42  725 

1911,  c.  60  1196 

1911,  cc.  95-98 1259 

1911,  c.  104  365 

1911,  c.  339  732 

1911,  c.  406.  .155,  166,  184,  381,  413,  418,  454,  555,  614,  615,  733,  866,  880,  1103 

1911,  c.  407  166,  184,  194,  454 

1911,  c.  408  454 

1911,  c.  409  454 

1911,  c.  426 254 

1911,  c.  454  455 

1911,  c.  719  650,  1180 

1911,  c.  730  413,  416,  454 

1911,  Sen.  Const.  Amendment  47,  c.  60 454,  1196 


r. 
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§  1433.     COLORADO. 

Declaration  of  public  ownership. 

Appropriation. 

Preferences  and  pro-rating. 

Concerning  riparian  rights. 

Ditches  on  private  land — Eminent  domain. 

Administration. 

Determination  of  existing  priorities. 

Change  of  point  of  diversion. 

Method  of  appropriating. 

Fees  of  State  Engineer. 

Public  service — Water  companies  and  consumers. 

Crimes. 

Irrigation  districts. 

Miscellaneous. 

References  are  to  Constitution,  article  16;  Mills'  Annotated 
Statutes,  volumes  1,  2,  3  (1905  ed.)  ;  Revised  Statutes  of  1908, 
sec.  3165  et  seq.  and  succeeding  session  laws  (which,  however,  con- 
tain but  little).  There  is  much  statutory  law  upon  this  subject 
in  Colorado,  and  the  courts  have  frequently  declared  irrigation 
to  be  one  of  the  most  urgent  matters  in  the  State.  A  water  code 
commission  was  appointed  in  Laws  of  1889,  page  466,  but  accom- 
plished little. 

References  to  the  laws  of  1911  are  to  their  numbers  in  the  Senate 
and  House  files. 

These   were    specially    examined   in  new    initiative   and    referendum    con- 

the  office  of  the  Secretary  of  State  by  stitutional  amendment,  in  which  -case 

Mr.  Lawrence  Lewis,  attorney,  of  Den-  it  would  be  a  considerable  time  before 

ver.     The  volume  containing  the  1911  they  go  into  force.     Laws  not  referred 

Session  Laws  will  not  be  published  for  go   into   force   August   4th,   the   date 

several  months.     Some  of  the  1911  en-  upon  which  the  time  for  referendum 

actments  may  be  referred  under  the  petition  expires. 

Text,  §§  6,  170. 

Declaration  of  Public  Ownership. — "The  water,  of  every  natural 
stream  not  heretofore  appropriated,  within  the  State  of  Colorado, 
is  hereby  declared  to  be  the  property  of  the  public,  and  the  same 
is  dedicated  to  the  use  of  the  people  of  the  State,  subject  to  appro- 
priation as  hereinafter  provided."  (Const.,  art.  16,  sec.  5.) 

The  legislature  in  1911  (Laws  of  1911,  c. ,  House  Bill  305) 

passed  an  act  authorizing  a  joint  legislative  committee  "to  investi- 
gate the  question  of  the  interference  by  the  acts  of  the  Federal 
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Government  or  of  any  State,  corporation  or  individual,  with  the 
right  of  this  State  to  control  the  waters  thereof  while  within  its 
borders ;  to  authorize  legal  action  concerning  the  same ;  and  making 
an  appropriation  for  said  purpose"  (of  $50,000). 

Text,  §  108. 

Appropriation. — "The  right  to  divert  unappropriated  waters 
of  any  natural  stream  for  the  beneficial  uses  shall  never  be  denied" 
(Const.,  art.  16,  sec*.  6)  ;  and  priority  shall  give  the  better  right. 
(Ibid.) 

Text,  §  308. 

Preferences  and  Pro-rating. — In  case  of  deficiency  of  water, 
domestic  uses  prevail  over  others,  and  next,  irrigation  (Const.,  art. 
16,  sec.  6).  This  preference  to  domestic  uses  is  construed  as  not 
extending  beyond  the  common-law  preference  under  riparian 
rights  (see  text).  The  water  commissioners  may  pro-rate  the 
water  in  time  of  deficiency  between  all  appropriators,  by  vol- 
ume or  by  time  of  use  (M.  A.  S.  2259,  2267).  Between  consum- 
ers from  the  same  ditch,  pro-rating  is  provided  in  times  of  scarcity 
(M.  A.  S.,  sec.  2267).  An  appropriation  for  domestic  use  shall 
not  be  used  for  irrigation  to  any  extent  whatever,  saving  cities 
the  right  to  sprinkle  streets  (3  M.  A.  S.,  1905  ed.,  2269a).  It  is 
a  misdemeanor  to  change  from  domestic  use  to  irrigation  (Rev. 
Stats.  1908,  sees.  3178,  3179;  Laws  1891,  p.  402,  sec.  1;  Laws  1891, 
p.  403,  sec.  2). 

By  an  act  of  1911  (Senate  Bill  134),  a  preference  (in  act  of 
1891,  p.  194,  sec.  4)  to  direct  irrigation  over  storage  was  repealed. 
This  is  known  as  the  "Carpenter  Bill,"  and  at  this  writing  there  is 
some  possibility  of  a  referendum.  The  supporters  of  the  bill  claim 
that  the  bill  has  the  support  of  the  farming  elements,  but  is  being 
opposed  by  city  elements  under  the  current  opposition  to  large 
enterprises  such  as  reservoir-building. 

Text,  §§  118, 119.  - 

Concerning  Riparian  Rights. — The   common  law   of  riparian 

rights  is  rejected  in  toto. 

The  courts  have  declared  that  the  rejection  of  riparian  rights  is 
not  impaired  by  a  statute  which  provides  that  all  landowners  on 
the  banks  of  a  stream  are  entitled -to  the  use  of  the  water  for  irri- 
gation, as  that  merely  confers  the  right  to  appropriate.  (Rev. 
Stats.  1908,  sees.  316  et  seq.,  3427;  Gen.  Stats.,  sees.  1714,  1375; 
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[Concerning  Eiparian  Rights] 

M.  A.  S.  2256;  Laws  1861,  p.  67,  sec.  1;  1862.  p.  48,  sec.  13;  1864, 
p.  68,  sec.  32;  1870,  p.  158,  sec.  1,  amdg.  Rev.  Stats.,  p.  363,  sec.  4.) 
In  Colorado  Laws  of  1861,  page  67,  section  1,  it  was  provided  that  all 
landowners  on  a  stream  are  entitled  to  use  the  water  for  irrigation. 
In  Session  Laws  of  1862,  section  13,  page  48,  it  is  provided  that  no 
stream  shall  be  diverted  to  the  detriment  of  any  landowner  along 
it.  In  Laws  of  1864,  page  68,  section  32,  the  words  "who  have 
a  priority  of  right"  were  inserted.  When  controversies  arise  be- 
tween such  landowners,  the  court  was  directed,  through  commis- 
sioners, to  "apportion  in  a  just  and  equitable  proportion"  (not 
saying  "by  priority") .  Colo.  Rev.  Stats.  1908,  sec.  3166.  This  stat- 
ute is  held  in  Colorado  to  have  rejected  riparian  rights,  because 
it  permitted  irrigation  by  the  landowners  along  the  stream.  See 
text,  supra,  §§  119,  366,  367. 


Section  1  of  the  act  of  1861  above 
cited  is  as  follows:  "All  persons  who 
claim,  own  or  hold  a  possessory  right 
or  title  to  any  land  or  parcel  of  land 
within  the  boundary  of  the  State  of 
Colorado,  as  denned  in  the  constitu- 
tion of  said  State,  when  those  claims 
are  on  the  bank,  margin  or  neighbor- 
hood of  any  stream  of  water,  creek 
or  river,  shall  be  entitled  to  the  use 
of  the  water  of  said  stream,  creek  or 
river  for  the  purposes  of  irrigation, 
and  making  said  claims  available  to 
the  full  extent  of  the  soil,  for  agri- 
cultural purposes."  (Rev.  Stats.  1908, 
sec.  3165;  Gen.  Stats.,  sec.  1711;  Gen. 
Laws,  sec.  1372;  Rev.  Stats.,  p.  363, 
sec.  1;  Laws  1861,  p.  67,  sec.  1.) 

Compare  the  "Meadow  Act"  of 
1879.  "All  persons  who  shall  have 
enjoyed  the  use  of  the  water  in  any 
natural  stream  for  the  irrigation  of 
any  meadow  land,  by  the  natural 
overflow  or  operation  of  the  water  of 
such  stream,  shall,  in  case  the  dimin- 
ishing of  the  water  supplied  by  such 
stream,  from  any  cause,  prevent  such 
irrigation  therefrom  in  as  ample  a 
manner  as  formerly,  have  right  to  con- 
struct a  ditch  for  the  irrigation  of 
such  meadow,  and  to  take  water  from 
such  stream  therefor,  and  his  or  their 
right  to  water  through  such  ditch  shall 
have  the  same  priority  as  though  such 
ditch  had  been  constructed  at  the  time 
he,  she  or  they  first  occupied  and  used 


such  land  as  meadow  ground."  (Rev. 
Stats.  1908,  sec.  3176;  M.  A.  S.,  sec. 
2268;  Gen.  Stats.,  sec.  1723;  Laws 
1879,  p.  106,  sec.  37.)  See  text, 
supra,  §  366. 

Because  of  such  Colorado  acts  as 
these,  appearing  to  preserve  the  com- 
mon law  of  riparian  rights  for  irriga- 
tion, and  certain  Federal  court  rulings 
in  Colorado  appearing  to  preserve  it 
as  respects  everything  else  (supra,  § 
366  of  the  text),  and  certain  State 
court  rulings  appearing  to  apply  the 
law  of  riparian  rights  to  domestic 
uses  (below  mentioned),  there  was 
ground  for  some  uncertainty  upon 
riparian  rights  in  Colorado.  More- 
over, it  is  the  impression  in  that  State 
that  the  constitutional  provision  that 
the  right  to  appropriate  unappropri- 
ated water  shall  never  be  denied  pre- 
cludes statutory  regulation  of  new  ap- 
propriations in  so  far  as  such  regula- 
tion would  deny  the  right  to  make  an 
appropriation  at  the  discretion  or  de- 
termination of  a  public  officer,  such 
as  the  State  Engineer.  For  these  rea- 
sons Colorado  is  perhaps  not  the  best 
exponent  of  the  doctrine  of  the  arid 
States  as  opposed  to  the  California 
doctrine.  The  writer  has,  however, 
used  the  name  "Colorado  doctrine," 
following  Long  on  Irrigation,  in 
designating  the  doctrine  of  the  desert 
States  as  opposed  to  the  "California 
doctrine";  and  the  general  tone  of 
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[Concerning  Riparian  Bights] 

the  decisions  of  both  State  and  Fed-  exist  at  all  in  that  State.  See  es- 
eral  courts  in  Colorado  is  now  very  pecially  Sternberger  v.  Seaton  etc.  Co. 
emphatic  that  riparian  rights  do  not  (1909),  45  Colo.  401,  102  Pac.  168. 

~-     — 

Text,  c.  10. 

Ditches  on  Private  Land  —Eminent  Domain. — In  the  territorial 
court  it  was  held  that  irrigation  ditches  could  be  built  over  private 
land  without  condemnation  or  compensation  (just  as,  with  the 
rejection  of  riparian  rights,  it  is  held  that  water  may  be  diverted 
away  from  private  land),  and  this  has  passed  into  the  constitu- 
tion, article  2,  section  14.  The  discussion  in  the  text  has  led  to 
the  conclusion  that  the  courts  nevertheless  have  withdrawn  this 
rule;  and  that  the  provision  would  violate  the  constitution  of  the 
United  States  (amendment  XIV).  The  Colorado  constitution  con- 
tains, however,  a  requirement  for  compensation  in  the  same  re- 
gard in  article  16,  section  7 ;  see,  also,  M.  A.  S.,  section  3158,  which 
prohibits  building  a  ditch  over  a  mining  claim  without  condemna- 
tion. And  see  article  2,  section  15,  which  contains  the  usual  emi- 
nent domain  provision  for  a  hearing  and  just  compensation. 

To  obtain  a  right  of  way  over  private  land  for  a  ditch  con- 
demnation may  be  resorted  to,  making  compensation.  Likewise 
for  enlarging  the  existing  ditch  of  another,  or  for  changing  the 
point  of  diversion  on  another's  private  land.  A  landowner  shall 
not  be  subjected  to  more  than  one  ditch,  where  enlargement  of 
existing  ditches  is  possible,  and  the  shortest  route  must  be  taken. 

Rev.  Stats.  1908,  sees.  3167-3174  (see  Laws  1911,  c. ,  Sen.  Bill 

103,  repealing  sec.  3166  of  Rev.  Stats,  of  1908). 

Gen.  Stats.,  sees.  1373-1 376,  1712-1721;  Eev.  Stats.  363;  Laws  of  1861,  p.  67; 
1870,  p.  158;  1879,  p.  95;  1881,  pp.  161,  164. 

Text,  c.  49. 

Administration. — All  waters  are  dedicated  to  the  use  of  the 
people  of  the  State,  subject  to  appropriation  (Const.,  art.  16,  sec. 
5).  The  whole  State  is  divided  into  five  irrigation  divisions  (3  M. 
A.  S.  1905  ed.,  2440  et  seq.;  Rev.  Stats.  1908,  sees.  3321-3352). 
The  office  of  superintendent  of  irrigation  is  abolished,  and  five 
irrigation  division  engineers  established,  one  for  each  division 
(Ibid.).  The  Irrigation  Division  Engineer  has  general  control 
over  the  water  commissioners  of  the  districts  within  his  division, 
and  makes  rules  for  carrying  out  the  decreed  priorities  (Ibid.). 
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Within  the  irrigation  divisions  there  are  water  districts  (un- 
incorporated). There  are  sixty-eight  of  these,  formed  according 
to  the  location  of  the  water  supplies,  and  they  are  enumerated  in 
M.  A.  S.  2310  et  seq.  (Amd.  Laws  1909,  c.  177).  There  is  one 
water  commissioner  for  each  district  whose  duties  are  to  carry 
out  the  priorities  decreed  by  court  (M.  A.  S.  2381,  2384),  and  to 
keep  a  general  lookout  over  the  district  (see  3  M.  A.  S.,  1905  ed., 
2381-2385a;  Rev.  Stats.  1908,  sees.  3427-3439).  He  may  invoke 
the  aid  of  the  sheriff  or  constable  (M.  A.  S.  2384),  and  has  him- 
self the  power  of  a  constable  (M.  A.  S.  2366). 

By  Laws  of  1911,  chapter ,  Senate  Bill  531,  amendments  were 

made  to  sections  3335,  3341,  3342,  3344,  3346  of  the  Revised  Statutes 
of  1908,  and  increased  the  term  of  division  engineers  from  two  to 
four  years,  and  the  salaries  from  $125  per  month  to  $1,500  a  year 
for  some  divisions  and  $2,500  a  year  for  others. 

The  State  Engineer  has  general  control  over  all  (3  M.  A.  S., 
1905  ed.,  2447h),  and  general  supervising  control  over  all  waters 
within  the  State  (M.  A.  S.  2459;  3  M.  A.  S.,  1905  ed.,  sees.  2286a, 
2286b).  The  State  Engineer  is  the  nominal  head  of  the  admin- 
istrative system  of  the  State,  but,  in  fact,  he  has  less  to  do  with 
distributing  water  than  either  the  division  engineers  or  the  water 
commissioners  (Bulletin  168,  U.  S.  Dept.  Agric.). 

Owners  must  maintain  headgates,  measuring  devices,  etc.  Fail- 
ure to  do  so  is  a  misdemeanor.  The  water  commissioner  may  put 
them  in  and  recover  cost,  or  he  may  shut  off  the  water  (Colo.  Rev. 
Stats.  1908,  sees.  3223,  3244  et  seq.,  3329,  as  amended  in  Stats. 
1911,  c; 1  Senate  Bill  134). 

Gen.  Stats.,  sec.  1736  et  seq.;  Laws  1881,  p.  165;  1889,  p.  161;  1889,  p.  374, 
sec.  9;  1897,  p.  176,  sec.  2;  1901,  p.  193. 

Text,  c.  51. 

Determination  of  Existing  Priorities. — Rev.  Stats.  1908,  sees. 
3276-3290.  The  Colorado  system  of  determining  and  adjusting 
rights,  which  has  been  copied  in  some  other  States,  consist  exclu- 
sively (3  M.  A.  S.  2339,  1905  ed.)  in  a  special  proceeding  before 
court.  The  claimant  makes  an  application  to  the  district  court 
or  a  judge  thereof,  and  a  notice  thereof  is  published  (M.  A.  S. 
2405  et  seq.).  The  form  of  hearing  is  specially  provided  for  (M. 
A.  S.  2403).  The  judge  may  order  the  hearing  before  a  referee, 
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in  which  case  the  form  of  hearing  is  likewise  specially  provided 

for  (M.  A.  S.  2409  et  seq.;  Rev.  Stats.  1908,  sees.  3291-3306). 

The  decree  must  be  specific.  A  certificate  thereof  is  given  and 
the  holder  files  the  certificate  with  the  water  commissioners,  who 
act  accordingly  (M.  A.  S.  2404).  The  certificates  must  be  num- 
bered consecutively  (M.  A.  S.  2408),  and  be  recorded  (M.  A.  S. 
2404).  An  appeal  may  be  taken  to  the  supreme  court  (M.  A.  S. 
2427  et  seq.;  Rev.  Stats.  1908,  sees.  3307-3312).  A  list  of  decreed 
priorities  is  kept  by  the  State  Engineer  and  the  Irrigation  Divi- 
sion Engineer  (3  M.  A.  S.,  1905  ed.,  2447i). 

A  similar  procedure  is  provided  for  appropriations  for  other 
uses  as  well  as  for  irrigation  (3  M.  A.  S.,  1905  ed.,  2399a  et  seq.). 

The  decree  is  declared  conclusive  on  all  after  four  years,  and 
non presented  claims  are  then  barred  (Rev.  Stats.  1908,  sees.  3313, 
3314;  Gen.  Stats.  1796,  1797;  Laws  1881,  p.  159,  sees.  34,  35). 
Claimants  who  have  taken  part  in  the  proceedings  may  seek 
a  review  or  appeal  within  two  years,  but  appeal  or  review  is  barred 
thereafter  (Rev.  Stats.  1908,  sec.  3318;  Gen.  Stats.  1788  j  Laws 
1881,  p.  156,  sec.  26). 

Text,  §  506. 

Change  of  Point  of  Diversion. — A  similar  procedure  is  provided 
for  changes  in  the  point  of  diversion.  Change  thereof  can  be 
made  only  if  no  vested  rights  are  thereby  impaired,  and  to  ascer- 
tain in  advance  whether  anyone  will  be  injured,  a  petition  must  be 
made  to  the  district  court;  and  the  procedure  thereunder  is  the 
same  as  above  (Rev.  Stats.  1908,  sec.  3226  et  seq.;  3  M.  A.  S.,  1905 
ed.,  2273d  et  seq.;  Laws  1903,  p.  278  et  seq.). 

If  any  vested  right  will  be  infringed  by  the  change,  condemna- 
tion proceedings  must  be  further  resorted  to  (Rev.  Stats.  1908, 
sec.  3173;  Gen.  Stats,  sec.  1719;  Laws  1881,  p.  161.  sec.  1).  This 
illustrates  the  point  that  the  law  of  appropriation  arose  upon  the 
public  domain,  where  there  were  no  private  rights  to  be  infringed, 
and  the  United  States  in  the  past  permitted  unlimited  freedom 
as  against  itself. 

Text,  cc.  17,  18. 

Method  of  Appropriating. — The  first  Colorado  act  for  maps 
and  filings  was  held  unconstitutional  because  of  a  defective  title 
(Lamar  etc.  Co.  v.  Amity  etc.  Co.,  26  Colo.  370,  77  Am.  St.  Rep. 
261,  38  Pac.  600 ;  Rio  Grande  etc.  Co.  v.  Prairie  etc.  Co.,  27  Colo. 
225,  60  Pac.  726 ;  Beaver  etc.  Co.  v.  St.  Vrain  etc.  Co.,  6  Colo.  App. 
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30,  40  Pac.  1066).  The  present  act  of  1903  provides:  Within 
sixty  days  after*  beginning  work  the  appropriator  must  file  two 
duplicate  maps  with  the  State  Engineer,  in  a  form  satisfactory 
to  him,  showing  headgates,  route,  high-water  line  of  reservoirs, 
feeders,  etc.,  ditches  leading  to  or  from  canals,  etc.,  and  the  lands 
where  built.  Attached  to  the  maps  must  be  sworn  statements  of 
location  of  headgate,  dimensions  of  works,  capacity,  time  of  com- 
mencement of  work,  estimate  of  cost.  The  State  Engineer,  if  he 
approves,  returns  the  duplicate  map  and  statement  with  a  certifi- 
cate of  approval,  which  claimant  records  with  county  clerk  and 
recorder.  The  same  is  required  for  enlargements  of  works. 
"Provided  nothing  herein  contained  shall  be  construed  so  as  to 
dispense  with  the  necessity  for  due  diligence  in  the  construction 
of  such  projects,  or  to  the  injury  of  those  having  prior  rights  to 
those  of  the  claimants" — or  to  prevent  adjudication  of  priority 
as  elsewhere  provided.  (3  M.  A.  S.,  1905  ed.,  sees.  2265a-2265h; 
Rev.  Stats.  1908,  sec.  3181  et  seq.;  Laws  1903,  p.  289.)  Some 
amendments  to  these  provisions  were  made  in  Laws  of  1911,  chapter 
-  (Sen.  Bill  533). 

Reservoirs. — Special  provisions  for  reservoirs  having  a  capacity 
of  over  seventy-five  million  cubic  feet,  etc.,  are  contained  in  3  M. 
A.  S.,  1905  ed.,  2270a  et  seq.,  2286d  et  seq. ;  M.  A.  S.  2270 ;  Rev. 
Stats.  1908,  sec.  3205.  Dams  over  ten  feet  in  height  require  the 
approval  of  the  State  Engineer  (Rev.  Stats.  1908,  sec.  3323:  Laws 
1889,  p.  372,  sec.  3).  Concerning  State  reservoirs  and  canals,  see 
Rev.  Stats.  1908,  sec.  3499  et  seq. 

Fees  of  State  Engineer.— (Stats.  1911,  c. ,  Sen.  Bitt  537.) 

For  the  examination  and  filing  of  each  one  thousand  (1,000)  acre-feet  or 

each  map  and  statement  describing  a  fraction  thereof   of  storage   capacity 

claim    to    a   water-right,    $10    if    the  claimed. 

amount  of  water  claimed  does  not  ex-  For  filing  each  judicial  decree  order- 

ceed  twenty  (20)  cubic  feet  per  second  ing  the  transfer  of  a  water-right  or 

and  an  additional  $1   for  each  cubic  the  change  of  a  point  of  diversion,  $%J. 

foot  per  second  claimed  in  excess  of  If  more  than  one  transfer  is  per- 

twenty.  mitted  in  such  decree,  two  dollars  will 

One  claim  consists  of  one  ditch  or  be  charged  for  each  additional  trans- 
one  reservoir  deriving  its  supply  from  fer. 

one  stream.  Two  claims  will  consist  of  For  each  certificate,  other  than  those 
two  ditches  or  reservoirs  deriving  their  which  may  be  required  in  the  case  of 
supply  of  water  from  one  source  or  one  original  filings  of  claims  to  water- 
reservoir  or  one  ditch  deriving  its  sup-  rights,  requiring  official  signature  and 
ply  of  water  from  two  different  seal,  $2. 
sources,  etc.  For  tho  examination  and  filing  of 

For  the  examination  and  filing  of  each  set  of  plans  and  specifications  for 

each  map  and  statement  describing  a  a  reservoir,  dam,  embankment  or  other 

claim  to  water  for  storage,  $10   for  structure  for  the  purpose  of  storing  or 
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utilizing  water,  $1  for  each  $1.000  or  For  copies  of  records,  twenty  (20) 

fraction  thereof  of  the  estimated  cost  cents  per  folio. 

of  such  structure  or  structures.  For  rating  any  ditch,  canal,  reser- 

For  copies   of  maps,   $1    for  each  voir  inlet  or  outlet  at  the  request  of 

hour  or  fraction  thereof  necessary  for  the  owner  or  owners  thereof  or  of  any 

the  making  of  such  copies.  agent  or  employee  having  control  of 

For    each   blue-print    of    a   tracing  £«*  ^^  S^ 

forming  a  public  record,  $2.  ^  employed  £  the  h;drographer 

A  white  print  of  a  filing  three  (3)  jn  making  such  rating, 

dollars  for  each  sheet.  (Fee  for  inspection  of  reservoir  is 

If  a  filing  consists  of  two  or  more  specified  in  Revised  Statutes  of  1908, 

sheets  each  additional  sheet  will  be  $2.  sections  3206  and  3211.) 

Text,  Part  VII. 

Public  Service — Water  Companies  and  Consumers. — Constitu- 
tion, article  16,  section  8,  provides:  "The  General  Assembly  shall 
provide  by  law  that  the  board  of  county  commissioners,  in  their 
respective  counties,  shall  have  power,  when  application  is  made 
to  them  by  either  party  interested,  to  establish  reasonable  maxi- 
mum rates  to  be  charged  for  the  use  of  water,  whether  furnished 
by  individuals  or  corporations."  (Art.  16,  sec.  8.)  The  statutes 
provide  for  rate  regulation  by  the  county  commissioners,  upon 
petition,  etc.  (Rev.  Stats.  1908,  sees.  3262  et  seq.,  3265-3268). 

Compulsory  service  is  provided  in  various  disconnected  sections 
(e.  g.,  Rev.  Stats.  1908,  sees.  3254,  3264;  Laws  1879,  p.  96,  sec.  3; 
1893,  p.  299,  sec.  1)  ;  and  the  company  must  keep  the  canal  in 
repair  to  enable  it  to  furnish  the  service,  and  must  construct  the 
necessary  outlets  in  its  canal  to  deliver  the  water  to  the  consumers 
(Ibid.  See  especially  Rev.  Stats.  1908,  sec.  3255;  Laws  1887,  p. 
305,  sec.  2).  A  neglect  or  refusal  to  deliver  water  is  a  misde- 
meanor (Rev.  Stats.  1908,  sec.  3257).  Consumers  must  see  that 
they  do  not  receive  more  water  than  entitled  (Rev.  Stats.  1908, 
sec.  3260;  Laws  1887,  p.  312). 

In  times  of  scarcity  it  is  enacted  that  the  supply  of  any  given 
company  shall  be  pro- rated  among  its  consumers  (Rev.  Stats.  1908, 
sec.  3175;  Gen.  Stats.,  sec.  1722;  Laws  1879,  p.  974). 

Certain  sections  of  the  Law  of  1887,  p.  309  (Rev.  Stats.  1908, 
sees.  3271-3275),  are  as  follows: 

"S871.     Bonus    Deemed    as    Extor-  pensation  for  irrigation,  mining,  mill- 

tionate  Bate — Recovery. — Sec.  107.    It  ing,  or  domestic  purposes,  to  persons 

shall   not   be   lawful   for   any   person  not   interested   in   such   ownership   or 

owning,  or  controlling,  or  claiming  to  control,  to   demand,   bargain   for,   ac- 

own    or    control   any    ditch,    canal   or  cept  or  receive  from  any  person  who 

reservoir,  carrying  or  storing,   or  de-  may  apply  for  water  for  any  of  the 

signed  for  the  carrying  or  storing  of  aforesaid     purposes,    any    money    or 

any    water    taken    from    any    natural  other   valuable    thing    whatsoever,    or 

stream   or  lake  within   this   State,   to  any    promise   or    agreement    therefor, 

be    furnished   or    delivered    for    com-  directly     or    indirectly,     as    royalty, 
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bonus,  or  premium  prerequisite  or 
condition  precedent  to  the  right  or 
privilege  of  applying,  or  bargaining 
for,  or  procuring  such  water.  But 
such  water  shall  be  furnished,  carried 
and  delivered  upon  payment  or  tender 
of  the  charges  fixed  by  the  county 
commissioners  of  the  proper  county,  as 
is,  or  may  be,  provided  by  law.  Any 
and  all  moneys,  and  every  valuable 
thing,  or  consideration  of  whatsoever 
kind,  which  shall  be  so,  as  aforesaid, 
demanded,  charged,  bargained  for,  ac- 
cepted, received,  or  retained,  contrary 
to  the  provisions  of  this  section,  shall 
be  deemed  and  held  an  additional  and 
corrupt  rate,  charge,  or  consideration 
for  the  water  intended  to  be  furnished 
and  delivered  therefor,  or  because 
thereof,  and  wholly  extortionate  and 
illegal ;  and  when  paid,  delivered,  or 
surrendered,  may  be  recovered  back 
by  the  party  paying,  delivering,  or 
surrendering  the  same  from  the  party 
to  whom,  or  for  whose  use,  the  same 
shall  have  been  paid,  delivered,  or 
surrendered,  together  with  costs  of 
suit,  including  reasonable  fees  of  at- 
torneys of  plaintiff,  by  proper  action 
in  any  court  having  jurisdiction." 
(Laws  1887,  p.  308,  sec.  1.) 

"3272.  Penalty  for  Collecting  Ex- 
cessive Bate. — Sec.  108.  Every  per- 
son owning  or  controlling,  or  claim- 
ing to  own  or  control,  any  ditch,  canal 
or  reservoir,  such  as  is  mentioned  in 
the  first  section  of  this  act,  who  shall, 
after  demand  in  writing  made  upon 
him  for  the  supply  or  delivery  of 
water  for  irrigation,  mining,  milling 
or  domestic  purposes,  to  be  delivered 
from  the  canal,  ditch  or  reservoir, 
owned,  possessed  or  controlled  by  him, 
and  after  tender  of  the  lawful  rate 
of  compensation  therefor,  in  lawful 
money,  demand,  require,  bargain  for, 
accept,  receive  or  retain  from  the 
party  making  such  application,  any 
money  or  other  thing  of  value,  or  any 
promise  or  contract,  or  any  valuable 
consideration  whatever,  as  such  roy- 
alty, bonus,  premium,  prerequisite  or 
condition  precedent,  as  is  by  the  pro- 
visions of  this  said  first  section  pro- 
hibited, shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction 
thereof,  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars, 
nor  more  than  five  thousand  dollars, 
or  imprisonment  for  a  term  not  less 


Consumers] 

than  three  months  nor  more  than  one 
year,  or  both  such  fiue  and  imprison- 
ment, in  the  discretion  of  the  court." 
(Laws  1887,  p.  309,  sec.  2.  Section 
1  referred  to  above  is  section  3171  of 
Revised  Statutes  of  1908.) 

"S273.  Penalty  for  Refusal  to  De- 
liver Water. — Sec.  109.  Every  person 
owning  or  controlling,  or  claiming  to 
own  or  control,  any  ditch,  canal  or 
reservoir,  such  as  is  mentioned  in  the 
first  section  of  this  act,  who  shall, 
after  demand  in  writing,  made  upon 
him  for  the  supply  or  delivery  of 
water  for  irrigation,  mining,  milling 
or  domestic  purposes,  to  be  delivered 
from  the  canal,  ditch  or  reservoir, 
owned,  possessed  or  controlled  by  him, 
and  after  tender  of  the  lawful  rate 
of  compensation  therefor,  in  lawful 
money,  refuse  to  furnish  or  carry  and 
deliver  from  such  ditch,  canal  or  res- 
ervoir, any  water  so  applied  for,  which 
water  can  or  may  be  by  use  of  reason- 
able diligence  in  that  behalf,  and 
within  the  carrying  or  storage  capac- 
ity of  such  ditch,  canal  or  reservoir, 
be  lawfully  furnished  and  delivered, 
without  infringement  of  prior  rights, 
shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof, 
shall  be  punished  by  fine  of  not  less 
than  one  hundred  dollars,  nor  more 
than  five  thousand  dollars,  or  impris- 
onment for  a  term  of  not  less  than 
three  months,  nor  more  than  one 
year,  or  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court." 
(Laws  1887,  p.  309,  sec.  3.  Section 
1  referred  to  above  is  section  3271 
of  Revised  Statutes  of  1908.  See, 
also,  section  992  of  Revised  Statutes 
of  1908.) 

"8274.  Action  When  Corporation 
Refuses  to  Deliver  Water. — Sec.  110. 
When  any  corporation,  in  defiance  or 
by  attempted  evasion  of  the  provisions 
of  this  act,  shall,  after  tender  of  the 
compensation  hereinbefore  provided 
for,  refuse  to  deliver  water,  such  as 
is  mentioned  in  the  third  section  of 
this  act,  to  any  person  lawfully  en- 
titled to  apply  therefor,  it  shall  be 
the  duty  of  the  attorney  general, 
upon  request  of  the  county  commis- 
sioners of  the  proper  county,  or  upon 
his  otherwise  receiving  due  notice 
thereof,  to  institute  and  prosecute  to 
judgment  and  final  determination,  pro- 
ceedings in  quo  warranto,  for  the  for- 
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feiture  of  the  corporate  rights,  privi-  well    as    the    singular    number.     And 

leges  and  franchises  of  any  such  cor-  every  officer  of  a  corporation,  or  mem- 

p<j  ration  so  offending  or  by  mandamus  ber  of  an  association,  or  co-ownership, 

or  other  proper  proceedings  to  com-  and  every  agent  violating  any  of  the 

pel    it    to   its   duty   in   that   behalf."  provisions  of  this  act,  shall  be  liable 

(Laws   1887,  p.  310,  sec.  4.     Section  to  restore  the  unlawful  consideration 

3   referred   to   above  is   section   3273  extorted,  and  be  punishable  under  the 

of  Revised  Statutes  of  1908.)  penal  provisions  of  this  act,  the  same 

•W75.     'Penan*  Defined-Liability.  fs  "  the  ***?«  done  ^disobedience 

Sec    111      The  word  'oerson  '  as  used  to    lts    Provisions    wcre   done    for   his 

' 


. 

and    associations,    and    the   plural   as 

Text,  §  1280. 

Crimes.  —  Interference  with  headgate,  flume,  etc.,  is  a  crime 
(Colo.  Rev.  Stats.  1908,  sec.  3495  et  seq.;  Gen.  Stats.,  sec.  1759 
et  seq.  ;  Laws  1881,  p.  163  ;  Laws  1901,  p.  196,  sec.  1  et  seq.  ;  Laws 
1879,  p.  108,  sec.  44).  "Any  person  who  shall  be  found  using 
water  taken  through  any  such  headgate  water-box  or  measuring 
device  so  unlawfully  interfered  with,  shall  prima  facie  be  deemed 
guilty  of  a  violation  of  this  section."  Rev.  Stats.  1908,  sec.  3497. 
(Laws  1901,  p.  196,  sec.  1;  amdg.  Gen.  Stats.,  sec.  1755;  Laws 
1879,  p.  108,  sec.  44.) 

Changing  use  from  domestic  use  to  irrigation  is  a  misdemeanor 
(Rev.  Stats.  1908,  sees.  3178,  3179  ;  Laws  1891,  p.  402  et  seq.). 

The  following  are  some  other  criminal  provisions  in  the  Revised 
Statutes  of  1908,  viz.  :  Bribery  of  water  commissioner  (section 
1732).  Failure  to  cover  ditch  (section  3243).  Polluting  stream 
(section  1817).  Allowing  water  to  waste  (section  3240;.  Cut- 
ting trees  which  conserve  the  snow  (section  2626). 

Text,  c.  58. 
Irrigation    Districts.  —  Irrigation     districts    based    upon    the 

Wright  Act  of  California  are  provided  in  Statutes  of  1901,  chap- 
ter 87,  page  198  ;  and  Laws  of  1903,  chapter  123,  page  265  ;  and 
Laws  1905,  page  246.  Amended  in  Laws  of  1907,  chapter  194, 
page  488  ;  Laws  of  1909,  chapter  176  ;  Laws  of  1911,  chapter  - 
(Sen.  Bill  281).  The  substance  of  these  statutes  is  set  forth  in  ex- 
tenso  in  Anderson  v.  Grand  Valley  Irr.  Dist.,  35  Colo.  525,  85  Pac. 
313.  In  this  case  it  was  held  :  (a)  The  title  to  the  act  is  not  insuffi- 
cient ;  (b)  The  act  is  in  all  substantial  particulars  the  same  as  the 
California  acts,  and  is  constitutional;  (c)  The  difference  in  doc- 
trine as  to  the  law  of  waters  in  the  two  States  has  no  bearing. 
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The  table  of  contents  of  the  Colo- 
rado statute,  as  given  in  the  Revised 
Statutes  of  1908,  is  as  follows  (num- 
bers refer  to  sections)  :  3440,  irriga- 
tion districts.  3441,  petition.  3442, 
presentation  and  allowance  of  peti- 
tion. 3443,  notice — election.  3444, 
same — canvass  of  votes — proclama- 
tion. 3445,  officers — election — bond. 
3446,  same — election  notice.  3447, 
same — election  officers'  duties.  3448, 
same — canvass  of  votes.  3449,  same 
— records — vacancies  and  term  of  of- 
fice. 3450,  board  of  directors — offi- 
cers— general  duties — ratio  of  water 
distribution.  3451,  directors — meet- 
ings —  duties  —  domain  —  public  use. 
3452,  property — title.  3453,  convey- 
ances— suits.  3454,  bonds — elections. 
3455,  bonds  —  sale  —  proceeds.  3456. 
bonds — payment — lien.  3457,  board  of 
directors  —  levy.  3458,  assessor  —  as- 
sessment. 3459,  county  commissioners. 
3460,  district  treasurer.  3461,  assess- 
ment— collection.  3462,  construction — 
contracts.  3463,  claim — audit — pay- 
ment— financial  report.  3464,  expense 
of  organization,  how  defrayed.  3465, 
crossing  streams,  highways,  railroads, 


State  lands,  etc.  3466,  officers'  sal- 
aries— not  interested  in  contracts. 
34G7,  limit  of  indebtedness.  3468,  in- 
sufficient supply — distribution.  3469, 
compensation  for  property  taken. 
3470,  boundaries — change  of — effect. 
3471  (amd.  by  Laws  1911,  Sen.  Bill 
281),  contiguous  territory — annexa- 
tion— petition.  3472,  contiguous  ter- 
ritory— notice.  3473,  contiguous  terri- 
tory— hearing.  3474,  payment.  3475, 
boundaries — orders.  3476,  order — rec- 
ord— effect.  3477,  records — evidence. 

3478,  legal  representatives,  petitioners. 

3479,  redivision    of    district — election 
of  officers.     3480,  exclusion  of  lands. 
3481,    petition    for    exclusion.     3482, 
same — notice.     3483,      same — hearing. 
3484,     same — orders.     3485,     order — 
record — effect.    3486,  division  of  dis- 
trict.    3487,   dissolution   of  district — 
election.      3488,    same — canvass — rec- 
ord.    3489,  judicial  examination  and 
confirmation.      3490,     same — petition. 
3491,  same — notice  of  hearing.     3492, 
same — answer — pleading.     3493,  same 
— determination — costs.     3494,    repeal 
— saving  clause. 


Miscellaneous. — Without  further  attempt  at  classification,  cer- 
tain miscellaneous  provisions  are  here  given  that  seem  worth  spe- 
cial notice. 


Text,  §§  486,  487. 

Measurement  of  Water. — The  State 
Engineer  shall  furnish  a  rating  table 
to  be  used  in  measuring  the  water 
flowing  to  or  from  a  public  stream 
into  which  it  has  been  discharged  for 
conveyance  (3  M.  A.  S.,  1905  ed., 
2286c).  The  unit  of  measurement  in 
general  is,  for  flowing  water,  one 
cubic  foot  per  second ;  for  volume, 
one  cubic  foot  (M.  A.  S.  2467). 

Text,  §  38. 

Recapture.  —  The  introduction  of 
water  into  a  stream  for  purpose  of 
conveying  it  and  reclaiming  it  below 
is  permitted,  subject  to  the  super- 
vision of  the  water  officials.  See  Rev. 
Stats.  1908,  sees.  3203,  3222-3225; 
Gen.  Stats.,  sec.  1725;  Laws  1879,  p. 
107,  sec.  39;  Laws  1907,  p.  176. 

Text,  §  461  et  seq. 
"Damage    from    Escape    of    Water, 
Flooding,  etc. — The  inspection  and  ap- 


proval of  the  State  Engineer  of  the 
construction  of  works  does  not  relieve 
the  owner  from  liability  for  damages 
in  case  of  a  break,  etc.  (Rev.  Stats. 
1908,  sec.  3213;  Laws  1899,  p.  316, 
sec.  9.)  "The  owners  of  the  reser- 
voirs shall  be  liable  for  all  damages 
arising  from  leakage  or  overflow  of 
the  waters  therefrom  or  by  floods 
caused  by  breaking  of  the  embank- 
ments of  such  reservoirs."  Rev.  Stats. 
1908,  sec.  3204;  Gen.  Stats.,  sec.  1726; 
Laws  of  1879,  p.  107,  sec.  40.  Like- 
wise as  to  the  owners  of  ditches  or 
canals.  Rev.  Stats.  1908,  sees.  3233, 
3238. 

Waste  of  Water  Forbidden. — Re- 
vised Statutes  of  1908,  section  3239 
(Gen.  Stats.  1734;  Gen.  Laws,  1386; 
Laws  1876,  p.  78,  sec.  2)  providing: 
"During  the  summer  season  it  shall 
not  be  lawful  for  any  person  or  per- 
sons to  run  through  his  or  their  irri- 
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gating  ditch  any  greater  quantity  of 
water  than  is  absolutely  necessary  for 
irrigating  his  or  their  said  land,  and 
for  domestic  and  stock  purposes;  it 
being  the  intent  and  meaning  of  this 
section  to  prevent  the  wasting  and 
useless  discharge  and  running  away 
of  water." 

Text,  c.  4. 

Use  of  Waste  or  Seepage  Waters.— 
"That  all  ditches  now  constructed  or 
hereafter  to  be  constructed  for  the 
purpose  of  utilizing  the  waste,  seep- 
age or  spring  waters  of  the  State, 
shall  be  governed  by  the  same  laws 
relating  to  priority  of  right  as  those 
ditches  constructed  for  the  purpose 
of  utilizing  the  water  of  running 
streams:  Provided,  that  the  person 
upon  whose  lands  the  seepage  or 
spring  waters  first  arise,  shall  have 
the  prior  right  to  such  waters  if 
capable  of  being  used  upon  his  lands." 
(Rev.  Stats.  1908,  sec.  3177;  Laws 
1889,  p.  215,  sec.  1.)  Concerning 
rights  to  water  hoisted  from  a  mine, 
see  Revised  Statutes  of  1908,  section 
4231. 

Text,  §  548. 

Loan  or  Exchange  of  Water. — "It 
shall  be  lawful,  however,  for  the 
owners  of  ditches  and  water-rights 
taking  water  from  the  same  stream, 
to  exchange  with,  and  loan  to,  each 
other,  for  a  limited  time,  the  water 
to  which  each  may  be  entitled,  for  the 
purpose  of  saving  crops  or  of  using 
the  water  in  a  more  economical  man- 
ner; provided,  that  the  owner  or 
owners  making  such  loan  or  exchange, 
shall  give  notice  in  writing  signed  by 
all  the  owners  participating  in  said 
loan  or  exchange,  stating  that  such 
loan  or  exchange  has  been  made,  and 
for  what  length  of  time  the  same  shall 
continue,  whereupon  said  water  com- 
missioner shall  recognize  the  same  in 
his  distribution  of  water."  (Rev. 


Stats.  1908,  sec.  3232;  Laws  1899,  p. 
236,  sec.  3.) 

Text,  §  348  et  seq. 

Drainage. — Drainage  district  laws 
are  contained  in  Laws  of  1909,  chap- 
ter 161.  See  Laws  1911,  c. (Sen. 

Bill  570).  Concerning  enlarging  or  es- 
tablishing drains,  see  Revised  Statutes 
of  1908,  section  3188  et  seq.;  Laws 
of  1903,  page  209  et  seq. 

Various. — Concerning  irrigation  un- 
der the  Carey  Act,  sec  Laws  of  1907, 

page  367;  Laws  1911,  c. (Sen.  Bill 

56) ;  Laws  191 1,  c. (Sen.  Bill  544). 

Concerning  city  water-works  districts, 
see  Laws  of  1907,  page  612.  Cities 
may  supply  surplus  water  to  outside 

projects  (Laws  1911,  c.  ,  House 

Bill  325).  Concerning  water  users  as- 
sociations under  the  National  Irriga- 
tion Act,  see  Laws  of  1905,  page  360, 
chapter  141;  3  M.  A.  S.,  third  edi- 
tion, section  491,  s,  t.  The  consti- 
tution, article  10,  section  3,  provides 
that  ditches,  canals  and  flumes  owned 
and  used  by  individuals  or  corpora- 
tions, for  irrigating  land  owned  by 
such  individuals  or  corporations,  or 
the  individual  members  thereof,  shall 
not  be  separately  taxed  so  long  as 
they  shall  be  owned  and  used  exclu- 
sively for  such  purposes.  See,  also, 
Rev.  Stats.  1908,  sees.  5545,  5546. 

Water-rights  must  be  conveyed  as 
real  estate  (Rev.  Stats.  1908,  sec. 
669).  As  to  the  right  to  place  wheels 
in  a  stream,  see  Rev.  Stats.  1908,  sec. 
3180;  Gen.  Stats.,  see.  1727;  Gen. 
Laws,  sec.  1377;  Rev.  Stats.,  p.  364, 
sec.  4.  Regarding  liens  of  co-owners 
for  work  done,  see  Rev.  Stats.  1908, 
p.  1027,  sec.  4051 ;  Laws  1893,  p.  312. 
Regarding  mechanic's  lien  attaching 
to  water-rights,  see  Rev.  Stats.  1908, 
sec.  4031. 

Irrigation  of  State  lands  is  con- 
tained in  an  act  of  1911,  c.  ,  Sen. 

Bill  548,  granting  to  the  State  Board 
of  Land  Commissioners  power  to  enter 
into  contracts  therefor,  etc. 
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Colorado  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Colorado  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Constitution. 

Art.    2,  sec.  14  249,  657 

Art.    2,  sec.  15   249,  648 

Art.  10,  sec.    3  301 

Art.  16,  sec.    5 143,  197,  1097,  1149,  1236 

Art.  16,  sec.    6 120,  143,  308,  309,  324,  320,  444 

Art.  16,  sec.    7   249,  657 

Art.  16,  se«.    8   1166,  1198 

General  Statutes. 

Gen.  Stats.,  sees.  1373-1376 657,  666 

Gen.  Stats.,  sec.  1375    144 

Gen.  Stats.,  sec.  1377    479 

Gen.  Stats.,  sees.  1712-1721  657,  666 

Gen.  Stats.,  sec.  1714    144 

Gen.  Stats.,  sec.  1722  1245,  1246 

Gen.  Stats.,  sec.  1723   397 

Gen.  Stats.,  sec.  1725  44 

Gen.  Stats.,  sec.  1726   490 

Gen.  Stats.,  sec.  1727   479 

Mills  Annotated  Statutes. 

M.  A.  S.  24    1121 

M.  A.  S.,  2d  ed.,  sees.  491s,  491t  1309 

M.  A.  S.  2256 144,  249,  657 

M.  A.  S.  2257  249 

M.  A.  S.  2259  328 

M.  A.  S.  2261 249,  657 

M.  A.  S.  2262  657 

M.  A.  S.  2263  . . . . 249,  657 

M.  A.  S.  2265  ..." 437 

M.  A.  S.  2265a  453 

M.  A.  S.  2265f 413 

M.  A.  S.  2265h  453 

M.  A.  S.  2267  328 

M.  A.  S.  2269  49 

M.  A.  S.,  1905  ed.,  sec.  2269a 324 

M.  A.  S.  2270  439 

M.  A.  S.,  1905,  2270a 439 

M.  A.  S.,  2d  ed.,  sees.  2271a-2271e 585 

M.  A.  S.  2272   490 

M.  A.  S.  (Rev.  Supp.),  sec.  2273c 585 

M.  A.  S.,  1905  ed.,  2273d 542,  544,  1128 

\V»t«r  Right* — 90 
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Mills  Annotated  Statutes — Continued. 

M.  A.  S.,  2d  ed.,  sees.  2273d-2273f   542 

M.  A.  S.,  1905  ed.,  sec.  2886   1100 

M.  A.  S.,  1905,  2286c   522,  1097 

M.  A.  S.,  1905,  2286d   439 

M.  A.  S.,  1905  ed.,  sec.  2309a   1259 

M.  A.  S.  2310    1099 

M.  A.  S.,  1905  ed.,  2339  1122 

M.  A.  S.  2366  1100 

M.  A.  S.  2381  1099 

M.  A.  S.  2384  1099,  1100 

M.  A.  S.  2386  1100 

M.  A.  S.,  1905  ed.,  2399a  1122 

M.  A.  S.  2403  498,  1121 

M.  A.  S.  2404  1122 

M.  A.  S.  2405  11 21 

M.  A.  S.  2408 ' 498,  1122 

M.  A.  S.  2409  1121 

M.  A.  S.  2421  1133 

M.  A.  S.  2425  1133,  1 134 

M.  A.  S.  2427  1134 

M.  A.  S.  2434 1134,  1135 

M.  A.  S.  2435  1135 

M.  A.  S.,  1905  ed.,  2440  1098 

M.  A.  S.,  1905  ed.,  2447h  1097 

M.  A.  S.,  1905  ed.,  24471  1122 

M.  A.  S.  2448  1109 

M.  A.  S.  2459  1097 

M.  A.  S.  2467  521 

M.  A.  S.  2923  629,  639 

M.  A.  S.  3158  249,  250 

M.  A.  S.  4643  520,  521 

Revised  Statutes  1908. 

SECTION  PAGE  SECTION  .  "AGE 

363  657,  666  3176  397 

669  579  3177  49 

992  1181  3178 324,555,733 

993  1186  3179 324,  555,  733 

1723  733  3180  479 

1817  733  3188  379 

2626  733  3203 44 

3165  144  j  3204  490 

3136  144  3213  490 

3167-3174 657,  666 
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Revised  Statutes  1908 — Continued. 


SECTION  PAGE 

3222-3225  44 

3223  1100 

3226  544 

3232  585 

3233  490 

3238  490 

3239  733 

3240  733 

3243  733 

3244  1100 

3254 1166,  1181 

3255 1181,  1186 

3257  1181 

3260  1195 

3262 1166,  1198 

3264 1181,  1184 

3271 1166,  1181,  1182,  1230 

3275 1181,  1245 


SECTION  PAGE 

3276  1121 

3291-3306  1121 

3313  1134 

3314  1134 

3318  1133 

3323 436,  439 

3335  1098 

3352 1098 

3427  144 

3427-3439  .  ..1099 


3495 
3497 
3499 
4051 
4231 
5545 
5546 


733 
733 
233 
345 
49 
301 
301 


Session  Laws. 

Laws  1861,  p.  67 144,  248,  657,  666 

Laws  1861,  p.  68,  sec.  4    144 

Laws  1862,  p.  48,  sec.  48 144 

Laws  1864,  p.  68,  sec.  32 144 

Laws  1870,  p.  11    1037 

Laws  1870,  p.  158  657,  666 

Laws  1872,  p.  144,  sec.  1 490 

Laws  1874,  p.  177 629 

Laws  1876,  p.  78,  sec.  2  490 

Laws  1879,  p.  95   657,  666 

Laws  1879,  p.  96,  sec.  3   1184 

Laws  1879,  p.  97,  sec.  4    1245 

Laws  1879,  p.  107^  see.  39    44 

Laws  1879,  p.  107,  sec.  40    490 

Laws  1879,  p.  176,  sec.  37  397 

Laws  1881,  p.  161   657,  666 

Laws  1881,  p.  164   657,  666 

Laws  1887,  p.  295 1123 

Laws  1887,  p.  305     1181 

Laws  1887,  p.  305,  sec.  2 1186 

Laws  1887,  p.  308 1181,  1182,  1230 

Laws  1887,  p.  312   1181,  1195 

Laws  1889,  p.  215,  sec.  1  49 

Laws  1889,  p.  372,  sec.  3    436,  439 

Laws  1891,  p.  402,  see.  1 324 
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Session  Laws — Continued. 

Laws  1891,  p.  402,  sec.  2 555 

Laws  1891,  p.  403,  sec.  2 324 

Laws  1893,  p.  299,  sec.  1    1181 

Laws  1893,  p.  312 345 

Laws  1897,  p.  96,  sec.  3    1181 

Laws  1899,  p.  236,  sec.  3  580 

Laws  1899,  p.  316,  sec.  »    490 

Laws  1901,  p.  87 1259 

Laws  1901,  p.  194,  sec.  4 327 

Laws  1901,  p.  196  733 

Laws  1903,  p.  209 379 

Laws  1903,  p.  265 1259 

Laws  1903,  p.  278 544,  545,  546 

Laws  1905,  c.  134,  sec.  22 1319 

Laws  1905,  c.  141 1319 

Laws  1905,  p.  246,  c.  13   1259 

Laws  1905,  p.  360 1309 

Laws  1907,  p.  176 44 

Laws  1907,  p.  367    1266 

Laws  1907,  p.  448,  c.  194   1259 

Laws  1909,  c.  161 379 

Laws  1909,  c.  176   1259 

Laws  1911,  c. (Sen.  Bill  56)  1266 

Laws  1911,  c. (Sen.  Bill  134)     327 

Laws  1911,  c. (Sen.  Bill  281)    1259 

Laws  1911,  c. (Sen.  Bill  544)   1266 
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§  1434.    HAWAIIAN  ISLANDS. 


The  king  was  ultimate  proprietor  in  Hawaii  of  all  rights  in 
water,  as  he  was  of  land,  but  by  custom  it  became  a  rule  during 
the  last  century  that  tenants  should  be  allowed  to  use  both  water 
and  land  as  by  usage  they  had  been  doing,  and  should  not  be  dis- 
possessed without  cause.  (Haw.  Com.  Co.  v.  Wailuku  S.  Co.,  15 
Haw.  675.)  Rights  in  water  are  thus,  as  against  the  government, 
founded  and  defined  by  immemorial  usage,  and  between  individ- 
uals these  customary  rights  are  varied  by  grant  and  prescription. 
(Cleghorn's  Appeal,  3  Haw.  216.)  The  decisions  of  the  supreme 
court  are  usually  based  on  prescription.  In  localities  where  use 
is  only  recent  and  cannot  be  traced  to  immemorial  custom,  it  is 
doubtful  what  system  of  law  will  prevail.  The  general  common 
law  has  been  adopted  in  the  Islands  by  statute,  and  one  decision 
assumes  the  applicability  of  the  common  law  of  riparian  rights, 
though  a  later  decision  expressly  left  open  whether  that  system 
is  in  force  in  the  Islands  or  not.  (Peck  v.  Bailey,  8  Haw.  658; 
Wong  Leong  v.  Irwin  (1896),  10  Haw.  271.)  The  latter  contains 
an  excellent  statement  of  the  common-law  principle.  As  to  per- 
colating waters,  the  English  rule  is  applied.  (Davis  v.  Afong,  5 
Haw.  216;  Wong  Leong  v.  Irwin,  10  Haw.  270.) 

In  1860  a  board  of  commissioners  was  established  for  all  con- 
troversies over  rights  of  way  and  water-rights,  the  decision  to  be 
such  as  appears  to  them  just  and  equitable,  and  after  several 
amendments,  this  system  is  now  established  by  sections  2199  to 
2206,  Revised  Laws  of  1905,  as  amended  in  Laws  of  1907,  page  66, 
chapter  56,  substituting  a  Circuit  Judge,  sitting  in  chambers,  for 
the  commissioners  in  the  older  acts;  and  allowing  appeal  to  the 
supreme  court  from  his  decision.  Under  the  previous  statutes 
the  proceedings  before  the  commissioners  were  held  to  be  judicial 
(Cleghorn's  Appeal,  3  Haw.  216),  and  not  exclusive  of  the  usual 
equity  jurisdiction  in  civil  suits  (Wailuku  S.  Co.  v.  Corn  well,  10 
Haw.  476)  ;  and  the  commissioners  could  only  define  rights  and 
not  give  damages  for  past  violations  (Davis  v.  Afong,  5  Haw.  216). 
They  apportioned  the  water  usually  by  periods  of  time,  and  ex- 
ercised a  large  discretion. 
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Rights  resting  on  custom,  grant  or  prescription  are  usually  ap- 
purtenant to  land,  but  may  be  separated  therefrom  for  use  on 
other  land,  or  the  purpose  of  use  may  be  changed,  if  no  one  is  in- 
jured thereby  (Kaalaea  Mill  Co.  v.  Stewart,  4  Haw.  416;  Lonoaea 
v.  Wailuku  S.  Co.,  9  Haw.  651)  ;  and  there  are  certain  "surplus" 
rights  which  are  not  appurtenances  to  any  land  (Haw.  Com.  Co. 
v.  Wailuku  S.  Co.,  15  Haw.  675). 

Revised  Laws  of  1905,  Section  366. — "The  people  shall  also  have 
a  right  to  drinking  water,  and  running  water,  and  rights  of  way. 
The  springs  of  water,  running  water,  and  roads  shall  be  free  to 
all,  on  all  lands  granted  in  fee  simple,  provided  that  this  shall  not 
be  applicable  to  wells  and  watercourses  which  individuals  have 
made  for  their  own  use."  (By  people  is  meant  tenants  of  plan- 
tations or  landed  proprietors.) 

Revised  Laws  of  1905,  Chapter  223,  Page  1153. — Special  statute 
to  prevent  waste  of  artesian  well  water  on  island  of  Oahu,  and 
prohibiting  use  of  the  same  for  running  machinery  where  it  pre- 
vents use  thereafter  for  other  purposes. 

There  appears  to  be  nothing  in  the  treaty  of  annexation  or  the 
organic  law  upon  the  subject. 

In  1910  the  Congress  of  the  United  States  enacted  for  Hawaii: 
"The  legislature  may  by  general  act  provide  for  the  condemna- 
tion of  property  for  public  uses,  including  the  condemnation  of 
rights  of  way  for  the  transmission  of  water  for  irrigation  and  other 
purposes."  Sess.  Laws,  61st  Cong.,  2d  Sess.  (1910-11),  e.  258, 
sec.  4. 

Hawaiian  Islands  Statutes  Construed. — In  the  earlier  parts  of 
this  book  (Parts  I  to  VII,  inclusive)  Hawaiian  Islands  Statutes  are 
construed  or  cited  upon  the  following  pages : 

Code. 

Code,  sec.  997  1107 

Code,  see.  998 1108 

Session  Laws. 

Laws'  1878,  c.  19   1108 

Law*  1888,  c.  26  1107 
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§  1435.    IDAHO. 

Declaration  of  State  ownership. 

Appropriation. 

Concerning  riparian  rights. 

Ditches  on  private  land. 

Eminent  domain. 

Preferences  and  pro-rating. 

Administration. 

Determination  of  existing  priorities. 

Method  of  appropriating. 

Public  service — Water  companies  &r.ii  consumer*. 

Irrigation  districts. 

Measurement  of  water. 

Crimes — Police  regulations. 

Carey  Act. 

Miscellaneous. 

Idaho  statutes  construed. 

References  are  to  Constitution,  article  15,  Laws  of  1903,  page 
223,  and  amendments  in  Laws  of  1905  to  1911,  and  to  Civil  Code, 
1901,  section  2625  et  seq. ;  Code  of  Civil  Procedure,  1901,  section 
3791  et  seq. ;  MacLean's  Revised  Codes,  section  3240  et  seq.,  covering 
"Water-rights  and  Irrigation." 


A  history  of  the  Idaho  water  laws 
is  given  in  Speer  v.  Stephenson 
(Idaho,  1909),  102  Pac.  365.  The 
following  history  is  from  MacLean's 
Revised  Codes,  title  IX : 

"Two  acts  passed  in  1881  were  the 
basis  of  the  irrigation  law  of  the 
State  for  a  number  of  years.  The 
act  of  February  10,  1881  (Laws  1881, 
267),  regulated  the  appropriation  of 
water,  requiring  the  posting  of  notices 
at  the  point  of  diversion  and  the 
recording  of  the  same  as  in  the  case 
of  mining  claims,  and  prescribing  the 
manner  of  procuring  rights  of  way  by 
proceedings  before  the  county  com- 
missioners. The  act  of  February  7 
(Laws  1881,  273)  regulated  the  dis- 
tribution of  water  through  water- 
masters  whose  election  and  duties  were 
therein  provided  for.  The  provisions 
of  these  two  acts  were  substantially 
perpetuated  in  the  Revised  Statutes 
of  1887,  Civil  Code,  title  9  (sees. 
3155-3205).  A  new  act  covering  the 


appropriation  of  water  and  providing 
for  fixing  water  rates  by  the  district 
court  was  enacted  in  1895  (Laws  1895, 
174).  This  act  was  in  part  re-en- 
acted and  in  part  repealed  by  the  act 
of  February  25,  1899  (Laws  1899, 
380),  which  added  several  new  pro- 
visions to  the  law  and  gave  to  the 
county  commissioners  jurisdiction  to 
fix  water  rates.  [These  previous  laws 
were  based  upon  the  California  Civil 
Code,  sees.  1410-1422.  See  MacLean's 
Idaho  Codes,  sec.  3242  et  seq].  The 
appropriation  provisions  of  the  1899 
law  were  repealed  by  Laws  of  1903, 
223,  which,  for  the  first  time,  de- 
parted from  the  old  system  of  post- 
ing and  recording  notices  of  appro- 
priation, placing  the  matter  in  the 
hands  of  the  State  Engineer.  The 
present  Idaho  appropriation  law  is 
based  on  the  statutes  of  Wyoming  and 
( 'olnrado." 

The  constitution   was  adopted   Au- 
gust 6,   1889,   ratified  by  the  people 
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November,    1889,    and    approved    by       Btitution  for  the  regulation  of  water 
Congress  July  3,  1890  (Act  of  July  3,       rates  was  March  7,  1895  (Acts  1895, 
1890,  c.  656,  26  Stat.  215).     The  first       p.  174). 
legislative  act  in  pursuance  of  the  con- 
Text,  §§6,  170. 

Declaration  of  State  Ownership. — There  is  no  express  declara- 
tion on  this  point  in  the  law  of  1903  or  its  amendments;  but  the 
Civil  Code  of  1901,  section  2625  (Laws  1901,  p.  191,  sec.  9b; 
MacLean's  Rev.  Codes,  sec.  3240),  contains  the  following:  "All 
waters  of  the  State,  when  flowing  in  their  natural  channels,  includ- 
ing the  waters  of  all  natural  springs  and  lakes  within  the  bound- 
aries of  the  State,  are  declared  to  be  the  property  of  the  State." 

Text,  §  108. 

Appropriation. — The  right  to  appropriate  unappropriated 
water  "shall  never  be  denied."  Const.,  art.  15,  sec.  3. 

Text,  §  118. 

Concerning  Riparian  Rights. — "All  rights  to  divert  and  use 
the  waters  of  this  State  for  beneficial  purposes  shall  hereafter  be 
acquired  and  confirmed  under  the  provisions  of  this  act."  (Stats. 
1903,  p.  223,  sec.  41.  See,  also,  Const.,  art.  15.)  The  courts  fol- 
low the  Colorado  system  rejecting  riparian  rights  in  toto;  except 
for  a  recent  recognition  of  a  qualified  "residuary"  riparian  right 
against  "mere  interlopers."  (See  text.) 

The  Colorado  statute  that  all  landholders  on  a  stream  have  a 
right  to  the  use  of  its  waters  was  copied,  but,  as  in  Colorado,  is 
construed  not  to  adopt  riparian  rights.  (See  text,  section  119.) 

This  Idaho  act  is  as  follows:   "All  of  the  waters  of  such  stream  for  the 

persons,  companies,  and  corporations,  purpose  of  irrigating  the  land  so  held 

owning   or   claiming    any   lands   situ-  or    claimed."     Eev.    Stats.    1887,    sec. 

ated  on  the  banks  or  in  the  vicinity  3180;     MacLean's    Eev.    Codes,    sec. 

of  any  stream,  are  entitled  to  the  use  3299. 

Text,  c.  10. 

Ditches  on  Private  Land. — The  early  Colorado  law  in  this  re- 
spect (that  irrigators.  on  the  ground  of  necessity,  shall  have  free 
rights  to  build  ditches,  etc.,  on  another's  private  land,  just  as, 
owing  to  the  rejection  of  riparian  rights,  they  may  divert  water 
from  it)  was  enacted  in  the  Civil  Code,  section  2549;  Rev.  Stats. 
1887,  3181;  11  Terr.  Sess.  (1881),  269;  MacLean's  Rev.  Codes, 
sees.  3300,  3305;  Laws  1889,  p.  380.  sec.  10.  But  there  are  also 
provisions  that  condemnation  proceedings  must  (and  may)  be  re- 
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sorted  to  for  that  purpose.  11  Terr.  Sess.  (1881)  271;  Rev.  Stats. 
1887,  sec.  3184;  Laws  1899,  p.  380,  sees.  10,  14;  MacLean's  Rev. 
Codes,  sees.  3303,  3304,  3305. 


The  statutes,  however,  are  not  clear 
upon  the  matter;  as,  for  example,  the 
following  recently  enacted:  "Where 
any  lateral  ditch  has  heretofore  been, 
or  may  hereafter  be,  constructed 
across  the  lands  of  another,  the  per- 
son or  persons  owning  or  controlling 
the  said  land,  shall  have  the  right  at 
their  own  expense  to  change  said  lat- 


eral ditch  to  any  other  part  of  said 
land,  but  such  change  must  be  made 
in  such  a  manner  as  not  to  impede 
the  flow  of  the  water  therein,  or  to 
otherwise  injure  any  person  or  per- 
sons using  or  interested  in  such  lat- 
eral ditch."  Laws  1907,  p.  237,  sec. 
4;  MacLean's  Rev.  Codes,  sec.  331  la. 


Text,  c.  26. 
Eminent  Domain. — In  the  Constitution,  article  1,  section.  14,  it  is 

enacted:  "The  necessary  use  of  lands  for  the  construction  of  res- 
ervoirs or  storage  basins,  for  the  purposes  of  irrigation,  or  for  the 
rights  of  way  for  the  construction  of  canals,  ditches,  flumes  or 
pipes  to  convey  water  to  the  place  of  use,  for  any  useful,  beneficial 
or  necessary  purpose,  or  for  drainage ;  or  for  the  drainage  of 
mines,  or  the  working  thereof,  by  means  of  roads,  railroads,  tram- 
ways, cuts,  tunnels,  shafts,  hoisting  works,  dumps,  or  other  neces- 
sary means  to  their  complete  development,  or  any  other  use  neces- 
sary to  the  complete  development  of  the  material  resources  of  the 
State  or  the  preservation  of  the  health  of  its  inhabitants,  is  hereby 
declared  to  be  a  public  use,  and  subject  to  the  regulation  and  con- 
trol of  the  State. 

"Private  property  may  be  taken  for  public  use,  but  not  until 
a  just  compensation,  to  be  ascertained  in  a  manner  prescribed  by 
law,  shall  be  paid  therefor." 


Subdivision  3  of  section  5210  of 
the  Revised  Statutes  of  1887,  as 
amended  by  the  Laws  of  1903,  page 
204,  is  as  follows:  "Sec.  5210.  Sub- 
ject to  the  provisions  of  this  title,  the 
right  of  eminent  domain  may  be  ex- 
ercised in  behalf  of  the  following  pub- 
lic uses:  ....  (3)  Wharves,  docks, 
piers,  chutes,  booms,  ferries,  bridges, 
toll-roads,  by-roads,  plank  and  turn- 
pike roads,  steam,  electric  and  horse 
railroads,  reservoirs,  canals,  ditches, 
flumes,  aqueducts  and  pipes,  for  pub- 
lic transportation,  supplying  mines 
and  farming  neighborhoods  with 
water,  and  draining  and  reclaiming 
lands,  and  for  storing  and  floating 
logs  and  lumber  on  streams  not  navi- 


gable."    See  the  California  Code  of 
Civil  Procedure,  supra. 

Further  reference  is  made  to  the 
following  sections  in  MacLean's  Re- 
vised Codes:  5210,  uses  for  which 
authorized.  5211,  what  may  be 
taken.  5212,  private  property  de- 
fined (amended  in  Laws  1911,  c.  75). 
5213.  what  must  appear  to  authorize 
condemnation.  5214,  survey  and  loca- 
tion of  land  required.  5215,  juris- 
diction in  district  court.  5216,  com- 
plaint. 5217,  summons.  5218,  who 
may  defend.  5219.  powers  of  court. 
5220,  assessment  o(  damages.  5221, 
same,  date  of  accrual.  5222,  curing 
defective  title.  5223,  payment  of 
damages.  5224,  same,  failure  to  make 
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payment.     5225,    final    order   of   con-  5228,   rules  of  practice  and  appeals. 

demnation.     5226,  possession  by  plain-  5229,    other    provisions    not   repealed 

tUT,   parent   of   d.mage,,   .p^in,-  tS 

ment  of  commissioners.     5227,  costs.  for  drainage. 

Text,  §  308. 

Preferences  and  Pro-rating. — (Constitution,  article  15,  sec- 
tion 3.)  First,  domestic  uses;  second,  mining  (in  mining  dis- 
tricts) ;  third,  agricultural;  fourth,  manufacturing. 

Text,  c.  49. 
Administration. — The  Constitution   (article  15,  sections  4  and 

5)  provides  for  State  control.  The  State  of  Idaho  is,  by  statute, 
divided  into  three  water  divisions,  numbered  1,  2  and  3  (Stats. 
1903,  p.  223,  sees.  13-16),  with  one  water  commissioner  for  each 
division  (Ibid.,  sec.  17),  to  hold  office  for  six  years  (Ibid.,  sec.  18). 
He  shall  have  general  control  over  his  division,  under  the  general 
supervision  of  the  State  Engineer  (Ibid.,  sec.  19,  as  amended  1905. 
p.  361).  See  further,  regarding  administration,  the  Statutes  of 
1907,  page  532. 

Eegarding  the  State  Engineer,  ref-  156,   same.     157,   duty   to   supply   in- 

erence  is  also  made  to  the   following  formation.     158,   attorney   general   to 

sections  of  MacLean's  Kevised  Codes:  advise     engineer.     159,     engineer     to 

149,  appointment  and  qualifications  of  make   report.     160,   additional    duties 

engineer.     150,   office  to  be  provided.  of  engineer. 

151, -oath  of  office.     152,  bond.     153,  An  act  of  1911,  chapter  58,  further 

salary   and   expenses.     154,   duties   of  gives   the   horticultural   inspector   the 

engineer.     154a,  examination  of  plans  right  to  examine  ditches,  etc. 
for   dams.     155,   inspection   of   dams. 

The  State  Engineer,  after  the  passage  of  this  act,  shall  make  an 
examination  of  the  streams  of  the  State  (beginning  with  those 
whose  waters  have  not  yet  been  allotted),  with  maps  and  complete 
information,  on  which  maps  he  shall  add  all  rights  hereafter 
licensed  or  decreed.  (Stats.  1903,  p.  223,  sec.  33.) 

A  State  Board  of  Irrigation  is  constituted,  consisting  of  the 
State  Engineer  and  the  three  water  commissioners.  No  meeting 
of  said  board  shall  exceed  five  days,  once  a  year.  The  board  shall 
provide  general  rules  and  regulations  concerning  proof  of  com- 
pletion of  works,  and  for  the  distribution  of  water  (Stats.  1903, 
p.  223,  sec.  22).  See  Laws  of  1909,  page  326,  chapter  68,  regard- 
ing the  Board  of  Irrigation  and  water  officials. 

The  Board  of  Irrigation  shall  divide  the  State  into  water  dis- 
tricts from  time  to  time  as  priorities  become  adjudicated;  with 
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one  water-master  for  each,  appointed  by  the  water  commissioner 
of  the  division,  and  holding  office  for  one  year;  in  some  cases 
elected  by  the  appropriators.  The  water-master  regulates  the  dis- 
tribution of  water  among  the  several  ditches  and  to  the  several 
appropriators  (Stats.  1903,  p.  223,  sees.  23,  24;  see  Laws  1909, 
c.  166,  p.  104,  regarding  water-masters).  The  water-master  must 
report  to  the  division  commissioner,  who  issues  such  orders  as  are 
necessary  to  enforce  the  tabulated  priorities  of  his  whole  division 
without  inequality  among  districts  (Stats.  1903,  p.  223,  sec.  25). 
The  water-master  shall  shut  headgates  when  necessary,  having 
power  to  arrest  all  who  waste  water  or  interfere  with  measuring 
devices,  headgates,  etc.  (Ibid.,  sec.  26).  The  water-masters  shall 
not  begin  work  until  requested  in  writing  by  two  or  more  appro- 
priators (Ibid.,  sec.  27),  the  pay  of  the  water-master  being  a 
charge  against  the  land  of  the  users  who  call  him  in,  or  against  the 
canal  of  the  canal  company,  if  called  in  by  such  company.  Con- 
cerning pay  of  water-masters,  see,  also,  Statutes  of  1907,  page  482. 

Text,  c.  51. 

Determination  of  Existing  Priorities. — Where  the  waters  of 
any  stream  have  not  yet  been  adjudicated,  the  water  commissioner, 
within  three  months  after  the  passage  of  this  act  must  bring  suit 
In  the  district  court  against  any  and  all  claimants  whose  rights 
are  unadjudicated,  serving  summons  by  publication.  The  pro- 
ceedings shall  be  conducted  in  the  same  manner  as  actions  for  the 
adjudication  of  water-rights,  and  the  decree  shall  be  deemed  a 
part  of  and  supplementary  to  the  original  decree.  (Stats.  1903, 
p.  223,  sees.  34,  35.  See,  also,  Code  Civ.  Proc.  (1901),  sec.  3791.) 
This  procedure  was  held  unconstitutional.  (See  text,  §  1227.) 

Whenever  suit  is  filed  in  the  district  court  for  the  adjudication 
of  priorities,  the  judge  shall  ask  the  State  Engineer  to  make  an 
examination  of  the  stream  as  provided  in  section  33  of  the  act 
of  1903,  preparing  a  map  and  gathering  information,  his  expenses 
being  part  of  the  costs  in  the  action,  and  a  lien  on  the  lands  and 
water- rights  of  the  parties  (Stats.  1903,  p.  223.  sec.  37,  as  amended 
in  1905,  p.  357).  This  part  of  the  act  was  held  constitutional  in 
Boise  etc.  Co.  v.  Stewart,  10  Idaho,  38,  77  Pac.  25.  The  decree 
must  specify  the  time  (not  exceeding  four  years)  and  amount 
allowed  for  future  needs.  (Ibid.,  see.  38.  See,  also,  Laws  1907, 
p.  507.). 
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Certified  copies  of  decrees  now  on  file  must  be  sent  by  the 
clerks  of  the  various  district  courts  to  the  State  Engineer,  who 
tabulates'  them  and  sends  a  certified  copy  to  each  water  commis- 
sioner, who  in  turn  tabulates  those  of  his  division  and  distributes 
printed  copies  to  the  users.  The  commissioner  each  year  shall  print 
a  list  of  all  decrees  or  licenses  issued  from  time  to  time  and  distrib- 
ute copies  among  the  users  (Ibid.,  sees.  39,  40).  Certified  copies  of 
all  decrees  hereafter  are  transmitted  by  the  clerks  of  the  courts  to 
the  State  Engineer  (Ibid.,  sec.  39). 

An  act  of  1911  (c.  224,  p.  709)  provides  a  summary  procedure 
to  establish  prima  facie  evidence  of  a  water  right  omitted  from 
or  arising  subsequent  to  an  adjudication  decree.  Suit  is  to  be 
brought  against  the  water-master,  the  claimant  admitting  the  for- 
mer decree  and  publishing  notice.  The  decision  is  to  be  prima 
facie  only,  and  open  to  collateral  attack. 

Text,  c.  18. 

Method  of  Appropriating. — Before  commencing  the  construc- 
tion, enlargement  or  extension,  or  change  in  the  point  of  diver- 
sion of  the  ditch,  canal  or  other  distributing  works,  an  application 
must  be  made  to  the  State  Engineer  for  a  permit.  "Such  appli- 
cation must  set  forth:  (1)  The  name  and  postoffice  address  of 
the  applicant;  (2)  the  source  of  the  water  supply;  (3)  the  nature 
of  the  proposed  use;  (4)  the  location  and  description  of  the  pro- 
posed ditch,  channel  or  other  work,  and  the  amount  of  water  to 
be  diverted  and  used;  (5)  the  time  required  for  the  completion 
of  construction  of  such  works,  which  in  no  case  shall  exceed  five 
years  from  the  date  of  approval  of  application;  (6)  the  time  re- 
quired for  the  complete  application  of  the  water  to  the  proposed 
use,  which  must  be  within  four  years  after  the  date  set  for  the 
completion  of  such  works."  Duplicate  detailed  maps  must  ac- 
company the  application ;  also,  if  a  corporation,  specified  detailed 
matters  must  be  stated  concerning  the  corporation.  If  for  other 
than  irrigation  purposes,  a  statement  of  the  purpose,  description 
of  works,  whether  the  water  is  to  be  returned  to  the  stream,  and 
where.  If  for  agricultural  purposes  a  description  of  the  land  to 
be  irrigated,  (Stats.  1903,  p.  223,  sec.  1,  as  amended  1905,  p.  357. 
See,  generally,  MacLean's  Rev.  Codes,  sec.  3252  et  seq.)  These 
applications  must  be  numbered  consecutively  by  the  State  Engi- 
neer, who  indorses  thereon  the  date  of  receipt,  and  makes  a  rec- 
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ord  thereof.  He  may  require  the  application  to  be  corrected.  On 
approval,  the  application  is  so  indorsed  and  returned  to  the  appli- 
cant, constituting  a  permit  to  proceed.  (Stats.  1903,  p.  223,  sec. 
2,  as  amended  1905,  p.  357.) 

In  1911  (Stats.  1911,  c.  64),  section  3254  of  the  Revised  Codes 
was  amended,  and  pursuant  to  the  amendment,  the  State  Engineer 
must  examine  the  application,  and  require  its  correction  if  not  in 
proper  form.  Corrected  application  shall  be  returned  to  the  State 
Engineer  within  a  period  of  sixty  (60)  days,  or  it  will  be  treated 
as  an  original  application.  "It  shall  be  the  duty  of  the  State  En- 
gineer to  approve  all  applications  made  in  proper  form  which 

contemplate  the  application  of  water  to  a  beneficial  use 

The  application  so  indorsed  shall  constitute  a  permit,  and  shall 
be  returned  to  the  applicant,  and  he  shall  be  authorized,  on  re- 
ceipt thereof,  to  proceed  with  the  construction In  his  in- 
dorsement of  approval  on  any  application  the  State  Engineer  shall 
require  that  actual  construction  work  shall  be  completed  within 
a  period  named  by  him,  not  exceeding  five  (5)  years  from  the 
date  of  such  approval,  and  that  one-fifth  (%)  of  such  work  of  con- 
struction shall  be  done  within  one-half  (^2)  the  period  of  time 

allowed,"  etc "Extensions  of  time  shall  not,  together  with 

original  permit,  be  for  a  longer  period  than  five  (5)  years."  Ap- 
plicant may  appeal  to  the  district  court  within  sixty  (60)  days. 
Maps  must  contain  the  name  of  the  proposed  work,  names  of  the 
applicant  or  applicants,  and  when  the  proposed  works  have  a 
capacity  of  more  than  twenty-five  (25)  second-feet,  a  certificate 
of  the  surveyor. 

By  the  same  amendment  in  1911.  one  appropriating  twenty-five 
(25)  cubic  feet  or  less  per  second  must,  within  sixty  (60)  days 
from  issuance  of  permit,  "commence  the  excavation  or  construc- 
tion of  the  works  by  which  he  intends  to  divert  the  water,  and 
must  prosecute  the  work  diligently  and  uninterruptedly  to  com- 
pletion, unless  temporarily  interrupted,  through  no  fault  of  the 
holder  of  such  permit,  by  circumstances  over  which  he  has  no  con- 
trol." One  appropriating  more  than  twenty-five  (25)  cubic  feet 
per  second  must,  within  sixty  (60)  days  from  issuance  of  permit, 
file  with  the  State  Engineer  a  bond  in  an  amount  to  be  fixed  by 
the  State  Engineer,  not  exceeding  ten  thousand  dollars  ($10.000). 
"conditioned  upon  faithfully  carrying  to  completion  the  works 
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of  diversion  as  specified  in  said  permit,  the  amount  of  the  bond  to 
be  fixed  by  the  State  Engineer  within  the  limits  hereinbefore  pre- 
scribed." 

"The  holder  of  any  permit  who  shall  fail  to  comply  with  the 
provisions  of  this  section  within  the  time  or  times  specified  shall 
be  deemed  to  have  abandoned  all  right  under  his  permit"  (Stats. 
1911,  supra).  If  one-fifth  of  the  work  is  not  done  within  one-half 
the  time  allowed,  any  other  holder  of  a  permit  may  petition  the 
State  Engineer  for  a  cancellation  of  the  permit  of  the  other,  sub- 
ject to  appeal  to  the  district  court  (Stats.  1903,  p.  223,  sec.  3, 
amd.  1907,  p.  532).  See  further  as  to  cancellations,  Laws  1909, 
chapter  223,  page  300. 

On  completion  of  the  work,  proof  of  completion  must  be  filed 
with  the  State  Engineer  on  a  form  furnished  by  him,  stating  a 
given  list  of  facts,  and  if  to  carry  over  fifty  cubic  feet  per  second, 
must  be  certified  to  by  a  well-known  and  competent  irrigation  en- 
gineer. This  proof  is  published  for  four  weeks  in  a  newspaper 
at  the  expense  of  the  person  making  the  proof.  The  State  En- 
gineer may  require  further  matters  in  proof  of  completion  (Stats. 
1903,  p.  223,  sec.  4) ,  and  must  make  a  full  inspection  of  the  works 
and  render  a  report.  He  then  issues  a  certificate  setting  forth 
certain  enumerated  details  concerning  the  work  (Stats.  1903,  p. 
223,  sec.  5).  Any  person  aggrieved  by  his  determination  may 
appeal  to  the  courts  (Stats.  1903,  p.  223,  sec.  6). 

Following  completion,  proof  must  be  made  within  four  years  of 
the  actual  application  and  use  of  the  water.  A  notice  in  writing, 
stating  enumerated  details,  upon  forms  furnished  by  the  State 
Engineer,  is  published  for  four  w^eeks.  After  an  inspection  of 
the  works,  and  submission  of  written  proof  of  use,  the  State  En- 
gineer, if  satisfied,  issues  a  license  confirming  such  use,  bearing 
the  date  of  the  original  application  for,  and  the  number  of,  the 
permit,  and  stating  other  details  (Stats.  1903,  p.  223,  sec.  8). 
Protests  against  such  proof  of  beneficial  application  may  be  filed 
with  the  State  Engineer  (Ibid.,  sec.  12).  Any  person  aggrieved 
by  the  issuance  or  refusal  of  a  license  may  appeal  to  the  courts 
(Ibid,,  sec.  12). 

Priority  of  right  dates  from  the  original  application  for  per- 
mit to  construct  the  works  (Stats.  1903.  p.  223,  sec.  8),  the  licenses 
and  permits  being  consecutively  numbered  (Ibid.).  Priority  on 
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any  enlargement,  extension,  or  grant  of  extra  time  for  comple- 
tion dates  from  the  application  for  permit  to  make  such  enlarge- 
ment, extension,  or  to  have  extra  time  (Stats.  1903,  p.  223,  sees. 
5  and  8),  unless  the  rights  of  others  are  injured  (Stats.  1907,  p. 
314). 

Change  of  place  of  use  may  be  made  upon  application  to  the 
State  Engineer,  stating  enumerated  details,  and  therewith  a  plat 
if  required  by  him.  If  no  one  is  injured  by  the  change,  the  State 
Engineer  issues  a  certificate  authorizing  the  transfer  (Stats.  1903, 
p.  223.  See,  also,  Laws  1907,  p.  507.  See  text,  chapter  22). 

Concerning  method  of  appropriation  on  State  lands,  see  Laws 
of  1907,  page  526. 

Fees  of  State  Engineer. 

For  filing  application  to  appropriate,  For  examination  of  proof  of  final 

one  dollar  for  the  first  cubic  foot  to  use   of   water,    two    dollars    for   each 

be  appropriated,  and  ten  cents  for  each  forty  acres  of  land  irrigated,  and  if 

additional  cubic  foot.     (Stats.  1903,  p.  for  other  use  than  irrigation,  five  dol- 

223,  sec.  1,  as  amended  1905,  p.  357.)  lars.     (Ibid.) 

For   certificate   of   completion,   five  Certified     copies     of     any     papers 

dollars   for   a   capacity  of   ten   cubic  twenty  cents  per  folio  (Ibid.). 

feet    per   second    or   less,   and    thirty  For  certificate  of  change  of  place 

cents  for  each  second-foot  additional.  of  use,  two  dollars.     (Ibid.,  sec.   11, 

(Stats.  1903,  p.  22.3,  sec.  10.)  as  amended  1905,  p.  27.) 

Text,  Part  VII. 

Public  Service — Water  Companies  and  Consumers. 

Public  Use. — Const.,  art.  15,  sec.  1.  "The  use  of  all  waters  now 
appropriated,  or  that  may  hereafter  be  appropriated  for  sale, 
rental  or  distribution ;  also  of  all  water  originally  appropriated  for 
private  use,  but  which  after  such  appropriation  has  heretofore 
been,  or  may  hereafter  be,  sold,  rented,  or  distributed,  is  hereby 
declared  to  be  a  public  use,  and  subject  to  the  regulation  and  con- 
trol of  the  State  in  the  manner  prescribed  by  law."  (See  Cali- 
fornia Constitution,  supra.) 

Sec.  2.  "The  right  to  collect  rates  or  compensation  for  the  use 
of  water  supplied  to  any  county,  city,  or  town,  or  water  district, 
or  the  inhabitants  thereof,  is  a  franchise,  and  cannot  be  exercised 
except  by  authority  of  and  in  the  manner  prescribed  by  law." 
(See  California  Constitution,  supra.) 

Irrigation  companies  selling  water-rights  are  required  to  obtain 
from  the  State  Engineer  a  permit  to  do  so  (Laws  1909,  c.  276,  p. 
335),  and  must  make  annual  reports  to  the  State  officials  (Rev. 
Codes,  sec.  2844). 
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See  text,  9  1280. 

Compulsory  Service. — The  constitu- 
tion, article  15,  section  4,  reada: 
"Whenever  any  waters  have  been,  OF 
shall  be,  appropriated  or  used  for 
agricultural  purposes,  under  a  sale, 
rental,  or  distribution  thereof,  such 
sale,  rental  or  distribution  shall  be 
deemed  an  exclusive  dedication  to  such 
use;  and  whenever  such  waters  so 
dedicated  shall  have  once  been  sold, 
rented  or  distributed  to  any  person 
who  has  settled  upon  or  improved 
land  for  agricultural  purposes  with 
the  view  of  receiving  the  benefit  of 
such  water  under  such  dedication, 
such  person,  his  heirs,  executors,  ad- 
ministrators, successors,  or  assigns, 
shall  not  thereafter,  without  his  con- 
sent, be  deprived  of  the  annual  use 
of  the  same,  when  needed  for  domes- 
tic purposes,  or  to  irrigate  the  land 
so  settled  upon  or  improved,  upon 
payment  therefor,  and  compliance 
with  such  equitable  terms  and  condi- 
tions as  to  the  quantity  used  and 
times  of  use,  as  may  be  prescribed 
by  law."  (Re-enacted  with  slight  ad- 
ditions, in  Rev.  Codes,  sec.  3291 ;  Laws 
1895,  p.  174,  sec.  14.) 

Eev.  Codes,  sec.  3289.  "Any  per- 
son, company  or  corporation  owning 
or  controlling  any  canal  or  irrigation 
works  for  the  distribution  of  water 
under  a  sale  or  rental  thereof,  shall 
furnish  water  to  any  person  or  per- 
sons owning  or  controlling  any  land 
under  such  canal  or  irrigation  works 
for  the  purpose  of  irrigating  such 
land  or  for  domestic  purposes,  upon 
a  proper  demand  being  made  and  rea- 
sonable security  being  given  for  the 
payment  thereof:  Provided,  that  no 
person,  company  or  corporation  shall 
contract  to  deliver  more  water  than 
such  person,  company  or  corporation 
has  a  title  to,  by  reason  of  having 
complied  with  the  laws  in  regard  to 
the  appropriation  of  the  public  waters 
of  this  State."  (Laws  1899,  p.  380, 
sec.  19.) 

See,  also,  as  to  compulsory  service, 
Eev.  Stats.  1887,  sec.  3189;  Laws 
1901,  p.  191,  sec.  9b;  MacLean's  Rev. 
Codes,  sees.  3240,  3248.  Refusal  to 
supply  is  a  misdemeanor,  Rev.  Codes, 
sec.  7149. 


Consumers] 

See  text,  §§  1287-1305. 

Hates. — Constitution,  article  15,  sec- 
tion 6,  reads:  "The  legislature  shall 
provide  by  law  the  manner  in  which 
reasonable  maximum  rates  may  be  es- 
tablished to  be  charged  for  the  use 
of  water  sold,  rented  or  distributed 
for  any  useful  or  beneficial  purpose." 

Application  to  fix  rates  may  be 
made  to  the  county  commissioners, 
who  shall  proceed  to  fix  a  maximum 
rate  for  any  canal.  Rev.  Codes,  sees. 
3294-3298. 

".  .  .  .  no  demand  for  the  purchase 
of  a  so-called  'perpetual  water-right,' 
or  any  contract  fixing  the  annual 
charges  or  the  quantity  of  water  to 
be  used  per  acre  shall  be  imposed  as 
a  condition  precedent  to  the  delivery 
of  water  annually  as  provided  in  this 
chapter;  but  the  consumer  of  water 
shall  be  the  judge  of  the  amount  and 
the  duty  of  the  water  required  for 
the  irrigation  of  his  land;  and  the 
annual  charges  to  be  made  and  to  be 
fixed  under  the  further  provisions  of 
this  title,  shall  hereafter  be  based 
upon  the  quantity  of  water  delivered 
to  consumers,  and  shall  not  in  any 
case  depend  upon  the  number  of  acres 
irrigated  by  means  of  such  amount 
of  water  delivered."  Rev.  Codes,  sec. 
3290;  Laws  1899,  p.  380,  sec.  20. 

Concerning  water  rates  in  cities,  see 
Stats.  1907,  p.  556. 

See  text,  §  1315  et  seq. 

Contracts. — Revised  Codes,  section 
3288  (Laws  1895,  p.  174,  see.  17), 
among  other  things,  provides:  "Any 
person,  association  or  corporation 
which  may  contract  to  deliver  a  cer- 
tain quantity  of  water  to  any  party 
or  parties,  shall  deliver  the  same  to 

such  party  or  parties The 

amount  to  be  paid  by  said  party  or 
parties  for  the  delivery  of  said  water, 
which  amount  may  be  fixed  by  con- 
tract, or  may  be  as  provided  by  law, 
is  a  first  lien  upon  the  land  for  the 
irrigation  of  which  said  water  is  fur- 
nished and  delivered." 

Whenever  p  contract  gives  a  per- 
petual right,  "said  water-right  shall 
forever  remain  a  part  of  said  tract 
of  land,"  unaffected  by  subsequent 
transfers  of  title  to  the  water  system, 
or  foreclosure  of  any  of  the  company's 
bonds.  Rev.  Codes,  sec.  3292. 
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See  text,  §  1282. 

Facilities. — Water  companies  must 
keep  a  flow  in  their  ditches  sufficient 
to  the  requirements  of  consumers,  so 
far  as  physically  possible  (Rev.  Codes, 
sec.  3306),  and  must  furnish  outlets, 
headgates  and  measuring  devices 
(Ibid.,  sees.  3286,  3307),  and  must 
keep  the  canal  in  good  order  and  re- 
pair (Ibid.,  sees.  3307,  3308;  Laws 
1899,  p.  380,  sec.  16).  The  con- 
sumers must  keep  their  own  laterals 
in  good  condition  (Rev.  Codes,  sec. 
3288;  Laws  1895,  p.  174,  sec.  17). 

See  text,  §  1283  et  seq. 
Preferences     Among     Consumers. — 
Priority     of     time    of     use     governs 


Consumers'! 

among  consumers  unless  the  legisla- 
ture shall  provide  otherwise  for  times 
of  scarcity  (Const.,  art.  15,  sec.  5). 
Consumers  must  apply  each  year  be- 
fore January  1st,  and  preference  shall 
be  given  to  applicants  using  water 
the  previous  year,  after  which  the  sur- 
plus shall  be  distributed  to  new  ap- 
plicants in  the  numerical  order  of 
their  application  (Rev.  Codes,  sec. 
3290;  Laws  1899,  p.  380,  sec.  20). 
The  company  may  divide  the  lands 
into  classes,  having  relative  rights  of 
supply,  with  reference  to  enlargement 
from  time  to  time  of  the  water  sys- 
tem (Rev.  Codes,  sec.  3287;  Laws 
1901,  p.  191,  sec.  9a). 


Text,  c.  58. 

Irrigation  Districts. — Irrigation  districts  based  on  the  "Wright 
Act  of  California  are  provided  (Stats.  1899,  p.  408;  1903,  p.  150), 
and  previous  acts  amended  at  length  in  Statutes  of  1907,  page  484. 
See,  also,  Stats.  1911,  cc.  22,  46,  71,  154,  181.  Irrigation  districts 
may  exercise  the  power  of  eminent  domain  or  purchase  water- 
rights  (Stats.  1907,  p.  221). 


The  first  act  in  this  State  on  the 
subject  is  Laws  of  1895,  183,  which 
was  superseded  by  Laws  of  1897,  146. 
The  latter  act  was  amended,  and  re- 
enacted  as  amended  by  Laws  of  1899, 
408;  and  repealed  by  Laws  of  1903, 
150,  which  is  amended  by  Laws  1907, 
484.  The  present  law  appears  in 
title  14  of  MacLean's  Revised  Codes, 
in  the  following  chapters:  1,  organi- 
zation of  district.  2,  election  of  direc- 
tors. 3,  powers  and  duties  of  the 
board  of  directors.  4,  issuance,  con- 


firmation and  sale  of  bonds.  5,  levy 
and  collection  of  assessments.  6,  con- 
struction work  and  acquirement  of 
property.  7,  changing  boundaries  and 
consolidation.  8,  miscellaneous  provi- 
sions. 

In  the  Statutes  of  1911,  chapter  22 
concerns  Black  Canyon  Irr.  Dist. ; 
chapter  46  amends  section  2434  et  seq. 
of  the  Revised  Codes  concerning  ex- 
clusion of  lands.  See,  also,  chapter 
71. 


Text,  §§  486,  487. 

Measurement  of  Water. — Xo  one  shall  be  authorized  to  divert 
for  irrigation  purposes  more  than  one  cubic  foot  per  second  for 
each  fifty  acres  unless  it  is  shown  to  the  satisfaction  of  the  State 
Engineer  that  more  is  needed  (Laws  1903,  p.  223,  sec.  1,  as 
amended  1905,  p.  357).  For  irrigation  no  license  must  exceed 
one  second-foot  for  each  fifty  acres,  unless  the  State  Engineer  or 
court  is  convinced  that  more  is  necessary;  and  the  right  to  use 
water  shall  always  be  subject  to  local  or  community  customs,  rules 
and  regulations  adopted  by  a  majority  of  the  users  from  a  com- 
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mon  source  of  supply  (Stats.  1903,  p.  223,  sec.  9,  as  amended  1905, 

p.  174). 

Crimes — Police  Regulations. — Appropriators  must  maintain 
headgates,  rating  flumes,  and  measuring  devices,  under  plans  fur- 
nished by  the  State  Engineer,  and  if  they  fail  to  do  so,  the  county 
may  build  them  at  the  cost  of  the  appropriator,  closing  the  head- 
gate  if  he  refuses  to  pay  (Stats.  1903,  p.  223,  sec.  31).  Changing 
headgates,  and  interference  in  general  with  water  officials,  is  a 
crime  (Stats.  1907,  p.  237). 


Reference  is  also  made  to  the  fol- 
lowing sections  of  MacLean's  Revised 
Codes:  7144,  wasting  water  used  for 
irrigation.  7144a,  obstruction  of  over- 
flow and  gauges.  7144b,  wrongful  di- 
version of  water.  7144c,  interference 
with  headgate,  cutting  banks  of 
stream.  7145,  injuries  to  ditches  and 


appurtenances.  7146,  injury  to  meas- 
uring devices.  7147,  change  of  lat- 
eral ditch.  7148,  punishment  for  vio- 
lation of  preceding  sections.  7148a, 
unauthorized  tampering  with  measur- 
ing devices.  7149,  neglect  to  deliver 
water,  interference  with  delivery. 


Text,  c.  59. 

Carey  Act. — The  State  law  under  the  Federal  act  is  contained 
in  MacLean's  Revised  Codes,  in  the  following  sections  thereof: 


1613,  acceptance  of  the  Carey  Act. 
1614,  duties  of  register.  1615,  pro- 
posals to  construct  irrigation  works. 
1616,  certified  check  to  accompany 
proposal.  1617,  application  for  ap- 
propriation permit  to  be  filed.  1618, 
submission  of  proposal  to  State  En- 
gineer. 1619,  approval  of  applica- 
tion by  board.  1620,  adverse  report 
by  engineer.  1621,  contract  of  pro- 
posed contractor.  1622,  same,  limi- 
tations on  terms.  1623,  forfeiture  of 
contract  for  contractor's  default. 


1624,  State  not  to  be  responsible  for 
work.  1625,  publication  of  notice  of 
opening.  1626,  application  to  enter 
land.  1627,  disposition  of  proceeds  of 
sale.  1628,  proof  of  reclamation  by 
settlers.  1629,  water  contracts  a  lien 
on  land,  foreclosure.  1630,  rights  of 
way  for  canals.  1631,  board  to  pre- 
scribe rules,  reports  of  contractors. 
1632,  fees  of  board.  1633,  board  to 
issue  report.  1634,  suits  by  board. 

In  the  Statutes  of  1911,  see  chap- 
ters 3,  14,  35,  51,  201,  219. 


Miscellaneous.  —  Ditches  and  water-rights  are  declared  real 
property  (Rev.  Stats.  1887,  sec.  2825).  Nonuse  for  five  years 
causes  loss  of  right  (Laws  1907,  p.  507),  with  a  proviso  which 
seems  to  except  from  this  provision  nonuse  during  annual  increase 
of  use,  or  what  we  have  called  '  '  appropriations  for  future  needs.  '  ' 
Water-rights  shall  be  appurtenant  to  the  land  or  other  thing  with 
which  used  (Rev.  Codes,  sec.  3240;  Laws  1901,  sec.  9b). 


See  text,  c.  21. 

Beneficial  Use.  —  Revised  Codes,  sec- 
tion  3293.  "No  person  entitled  to  the 
use  of  water  from  any  guch  ditch  or 


canal,  must,  under  any  circumstances, 
use  more  water  than  good  husbandry 
requires  for  the  crop  or  crops  that 
he  cultivates}  and  any  person  using 
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an  excess  of  water,  is  liable  to  the 
owner  of  such  ditch  or  canal  for  the 
value  of  such  excess;  and  in  addition 
thereto,  is  liable  for  all  damages  sus- 
tained by  any  other  person,  wHo  would 
have  been  entitled  to  the  use  of  such 
excess  of  water,  as  fixed  by  this  sec- 
tion." Rev.  Stats.  1887,  sec.  3190  j 
11  Terr.  Sess.  (1881)  273. 

See  text,  §  55. 

Waste  Water,  Use  of. — Revised 
Codes  section  3246,  reads:  "All 
ditches  now  constructed  or  which  may 
hereafter  be  constructed  for  the  pur- 
pose of  utilizing  seepage,  waste  or 
spring  water  of  the  State,  shall  be 
governed  by  the  same  laws  relating 
to  priority  of  right  as  those  ditches, 
canals,  and  conduits  constructed  for 
the  purpose  of  utilizing  the  waters  of 
running  streams."  Laws  1899,  p.  380, 
sec.  23. 

See  text,  §  284. 

Exemption  from  Taxation. — "The 
following  property  is  exempt  from 
taxation:  All  irrigating  canals  and 
ditches  and  water-rights  appurtenant 
thereto,  when  the  owner  or  owners 
of  said  irrigating  canals  and  ditches 
use  the  water  thereof  exclusively  upon 
land  or  lands  owned  by  him  or  her 
or  them:  Provided,  in  case  any  water 
be  sold  or  rented  from  any  such  canal 


or  ditch,  then,  in  that  event,  such 
canal  or  ditch  shall  be  taxed  to  the 
extent  of  such  sale  or  rental."  Rev. 
Stats.,  sec.  1402;  Laws  1899,  p.  221. 
(See,  also,  Laws  1911,  c.  127.) 

See  text,  §  38  et  aeq. 
Carriage  of  Stored  Water  in 
Streams. — Approval  of  State  Engineer 
is  required  by  Laws  of  1909,  page 
150,  chapter  197.  See,  also,  Laws 
1911,  e.  149,  p.  454. 

Various. — Liability  for  damages 
from  breaking  ditches  and  flooding, 
MacLean's  Rev.  Codes,  sec.  3300;  Rev. 
Stats.  1887,  sec.  3181;  11  Terr.  Sess. 
(1881)  269.  Rights  and  duties  of 
'tenants  in  common,  Rev.  Codes,  sec. 
3311;  see,  also,  Laws  1909,  p.  108. 

Water  users  associations  under 
National  Irrigation  Act,  see  Rev. 
Codes,  sees.  2842,  2843;  Laws  1905, 
p.  373,  sec.  3.  Regarding  reservoirs 
and  rights  of  way  on  State  lands,  see 
Rev.  Codes,  sees.  1635-1638;  Laws 
1909,  c.  —  (House  Bill  No.  196). 
An  act  of  1911,  chapter  9,  gives  coun- 
ties the  right  to  spend  one  thousand 
dollars  in  seeking  Federal  aid  for 
projects.  See  Stats.  1911,  c.  221,  p. 
703,  regarding  private  bridges,  etc. 

Lakes  on  private  land  (under  five 
acres  in  area)  cannot  be  appropriated 
against  the  landowner.  (Stats.  1911, 
c.  230. 


Idaho  Statutes  Construed. — In  the  earlier  parts  of  this  hook 
(Parts  I  to  VII,  inclusive)  Idaho  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Constitution. 

Art.  1,  sec.  14   650,  1166 

Art.  2,  sec.  17    649 

Art.  15,  sec.  1  1097,  1161,  1166 

Art.  15,  sec.  2  1161 

Art.  15,  sec.  3 120.  143,  154,  324 

Art.  15,  sec.  4  194,  1181,  1184 

Art.  15,  sec.  5  194,  1246 

Art.  15,  sec.  6  , 1199 
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Revised  Statutes,  1887. 

Rev.  Stats.  1887,  sec.  2825 298,  300 

Rev.  Stats.  1887,  sec.  3180 .144 

Rev.  Stats.  1887,  sec.  3181 249,  490,  657 

Rev.  Stats.  1887,  sec.  3184 ...: 144,  657 

Rev.  Stats.  1887,  sec.  3189   1181 

Rev.  Stats.  1887,  sec.  4043 301,  629,  639 

Eev.  Stats.  1887,  sec.  5210,  subd.  3 650 

Codes,  1901, 

Civ.  Code,  sec.  2549    249 

Civ.  Code,  sec.  2625   194 

Code  Civ.  Proc.,  sec.  3791  1121 

Sevise'd  Codes. 


SECTION  PAGE 

1635-1638 233 

2434 1260,  1261 

2435 1261 

2436 1261 

2437 1261 

2583 387 

2842 1309 

2843 1309 

2844 1194 

3056 448 

3240 194,  296,  587,  1181 

3242 387 

3246 50 

3248 1181 

3250 .' 409 

3251 418 

3254 442,  444,  449,  451,  454 

3257  .  ..1182 


SECTION  PAGE 

3286 1185 

3287 1184 

3289 1181 

3290 1181,  1182,  1193,  1230,  1246 

3291  1181 

3292 588,  1219,  1226,  1243 

3294  1199 

3299  144 

3300 249,  490,  1185 

3301  249 

3302  249 

3303 249,  657 

3304 249,  657 

3305 249,  657 

3307  1186 

3311  345 

7149 1181,  1182 


Session  Laics. 

11  Terr.  Sess.  (1881)  269 249 

11  Terr.  Sess.  (18S1)  271 657 

Laws  1889,  p.  380    249 

Laws  1889,  p.  380,  sec.  1    520 

Laws  1889,  p.  380,  sec.  18 1182 

Laws  1895,  p.  174,  see.  14 1181 

Laws  1897,  p.  127,  sec.  2 1185 

Laws  1899,  p.  221 301 

Laws  1899.  p.  380,  sec.  10 657 
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Session  Laws — Continued. 

Laws  1899,  p.  380,  sec.  14 657 

Laws  1899,  p.  380,  sec.  16 1186 

Laws  1899,  p.  380,  aec.  19 1181 

Laws  1899,  p.  380,  sec.  20 1181,  1182,  1193,  1230 

Laws  1899,  p.  380,  sec.  23 50 

Laws  1899,  p.  408 1260 

Laws  1901,  p.  191 387 

Laws  1901,  p.  191,  sec.  9a 1181 

Laws  1901,  p.  191,  sec.  9b 194,  296,  587,  1181 

Laws  1903,  p.  150 1260 

Laws  1903,  p.  204 650 

Laws  1903,  p.  223..  154,  296,  445,  449,  453,  454,  515,  551,  587,  696,  733, 1098, 1123 

Laws  1903,  p.  223,  sec.  9 • 523 

Laws  1903,  p.  223,  sec.  34 1121 

Laws  1903,  p.  223,  sec.  37 1121 

Laws  1903,  p.  250,  sec.  38 1132 

Laws  1905,  p.  — ,  c.  23,  sec.  52b 120 

Laws  1905,  p.  27 620 

Laws  1905,  p.  174 523,  587,  695 

Laws  1905,  p.  357 449,  515,  1121 

Laws  1905,  p.  373 1309 

Laws  1905,  p.  373,  sec.  2 1319 

Laws  1905,  p.  373,  sec.  3 1319 

Laws  1907,  p.  221 1260 

Laws  1907,  p.  237 542,  733,  1100 

Laws  1907,  p.  314 453,  454 

Laws  1907,  p.  484,  c.  140 1260 

Laws  1907,  p.  507 296,  516,  551,  620 

Laws  1907,  p.  526 233 

Laws  1907,  p.  556 1199 

Laws  1909,  p.  104,  c.  166 1093 

Laws  1909,  p.  108 345 

Laws  1909,  p.  150,  c.  197 44 

Laws  1909,  p.  300,  sec.  223 452 

Laws  1909,  p.  326,  c.  68 1098 

Laws  1909,  p.  335,  c.  276 1194 

Laws  1911,  c.  3 1266 

Laws  1911,  c.  9 1309 

Laws  1911,  c.  22 1260 

Laws  1911,  c.  35 1266 

Laws  1911,  c.  46 1260,  ll'Gl 

Laws  1911,  c.  51 1266 

Laws  1911,  c.  64 442,  444,  449,  451,  454 
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Session  Laws — Continued. 

Laws  1911,  c.  71 1260 

LBWB  1911,  c.  154,  p.  461 1260 

Laws  1911,  c.  181,  p.  587 1260 

Laws  1911,  e.  201 1266 

Laws  1911,  c.  219 1266 

Laws  1911,  c.  224,  p.  709 687,  1122 

Laws  1911  (Sen.  Bill  20,  House  Bills  111,  245) 1266 
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§  1436.    KANSAS. 

Concerning  riparian  rights.  . 

Administration. 

Eminent  domain — Canals  on  private  land.        » 

Preferences. 

Method  of  appropriating. 

Public  service — Water  companies  and  consumers. 

Underground  water. 

Irrigation  districts. 

Miscellaneous. 

Kansas  statutes  construed. 

The  statutes  of  Kansas  resemble  the  Civil  Code  of  California, 
though  with  variations  and  additions.  (Gen.  Stats.  1909,  c.  59, 
sec.  4403  et  seq.;  Gen.  Stats.  1901,  sees.  3609-3613.)  There  is 
nothing  in  the  State  constitution  upon  this  subject.  References 
include  the  Session  Laws  of  1911. 

Text,  §  118. 

Concerning  Riparian  Rights. — The  court  has  followed  the  Cali- 
fornia system,  recognizing  the  common  law  of  riparian  rights  for 
private  lands. 



Text,  c.  49. 
Administration. — Kansas  has  no  State  Engineer.     An  act  of 

1895,  chapter  162,  provided  for  a  board  of  irrigation.  In  General 
Laws  of  1909,  section  4443  et  seq.,  are  provisions  regarding  main- 
tenance of  headgates,  etc.  In  1911  (chapter  210,  page  363)  a  sys- 
tem of  administration  over  artesian  wells,  under  an  "artesian  well 
supervisor,"  was  provided  for.  There  are  numerous  provisions 
regarding  public  control  of  public  service,  below  referred  to. 

Text,  cc.  10,  26,  37. 

Eminent  Domain — Canals  on  Private  Land. — See  General  Laws 
of  1909,  sections  4410  et  seq.,  4431,  4437,  4438. 

Text,  {  308. 
Preferences. — West  of  the  99th  meridian,  domestic  uses  are 

first,  irrigation  second,  and  other  uses  third;  condemnation  being 
required  before  a  preferred  use  can  oust  an  unpreferred  one. 
Gen.  Laws  1909,  sec.  4423. 
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Text.cc.  17,  18. 
Method  of  Appropriating. — The  General  Statutes  of  Kansas  of 

1909  (section  4403  et  seq.)  upon  this  subject  cover  numerous 
pages.  One  of  the  earliest  is  a  law  of  February  26,  1886  (chapter 
115),  which  reads  as  follows:  "The  right  to  the  use  of  running 
water  flowing  in  a  river  or  stream  in  this  State  for  the  purposes 
of  irrigation  may  be  acquired  by  appropriation.  As  between  ap- 
propriators,  the  one  first  in  time  is  the  first  in  right."  (Gen. 
Stats.  1909,  sec.  4405;  Gen.  Stats.  1901,  sec.  3501.)  A  notice  of 
the  proposed  appropriation  must  be  posted  at  the  point  of  in- 
tended diversion  and  within  ten  days  thereafter  a  copy  of  the 
same  must  be  posted  in  a  conspicuous  place  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  diversion  is  situated  and 
be  recorded  by  the  county  clerk  (Gen.  Stats.  1909,  sec.  4407). 

"Within  six  months  after  the  notice  is  posted,  the  claimant 
must  commence  the  excavation  or  construction  of  the  works  in 
which  such  claimant  intends  to  divert  the  water  and  must  prose- 
cute the  work  diligently  and  uninterruptedly  to  completion,  unless 
interrupted  by  stress  of  weather  or  other  unavoidable  circum- 
stance. By  compliance  with  the  above  the  claimant's  right  to 
the  use  of  the  water  relates  back  to  the  time  the  notice  was  posted. 
A  failure  to  comply  with  the  above  conditions  shall  deprive  the 
claimant  of  the  right  to  use  of  the  water  as  against  a  subsequent 
claimant  who  complies  therewith;  provided,  that  in  any  case 
wherein  such  notice  has  already  been  posted  and  the  said  sixty  days 
has  not  yet  expired  the  party  or  parties  posting  said  notice,  or 
their  grantees  or  assigns  shall  have  six  months  from  the  taking 
effect  of  this  act  within  which  to  commence  the  excavation  or  con- 
struction of  the  works  as  herein  provided."  (Gen.  Stats.  1909, 
sec.  4408,  as  amended  by  Laws  1911,  c.  216,  p.  380.) 

Text,  Part  VII. 

Public  Service. — The  Railroad  Commission  is  created  a  Public 
Service  Commission,  with  jurisdiction  over  water  and  irrigation 
companies  and  their  rates  (Laws  1911,  c.  238,  p.  417;  Gen.  Stats. 
1909,  sec.  4477).  Exacting  a  bonus  is  criminal  (Gen.  Stats.  1909, 
sec.  4503  et  seq.,  similar  to  the  Colorado  statute).  There  are  vari- 
ous provisions  covering  the  rights  of  consumers  (see  Gen.  Laws 
'1909,  sees.  4432  et  seq.,  4443  et  seq.;  Laws  1905,  cc.  23,  52b). 
Canal  owners  have  a  lien  upon  the  land  for  irrigation  rates  (Gen. 
Laws  1909,  sec.  4403)  ;  and  are  under  duty  to  keep  the  canal  in 
repair  so  as  to  properly  deliver  water  (Stats.  1911,  c.  213,  p.  377). 
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Text,  Part  V. 

Underground  Water. — In  General  Laws  1909,  sections  4427- 
4429,  inclusive  (Gen.  Stats.  1901,  sees.  3631-3633,  inclusive),  are 
the  following  provisions  regarding  underground  water: 

Section  4427  (as  amended  by  Stats.  1911,  c.  212,  p.  376).  "All 
waters  flowing  in  subterranean  channels  and  courses,  or  flowing 
or  standing  in  subterranean  sheets  or  lakes,  south  of  township  18 
and  west  of  the  99th  meridian,  shall  belong  and  be  appurtenant 
to  the  lands  under  which  they  flow  or  stand,  and  shall  be  devoted, 
first,  to  the  irrigating  of  such  lands  in  aid  of  agriculture,  subject 
to  ordinary  domestic  use.  Second,  subject  to  such  use,  may  be 
devoted  to  other  industrial  purposes;  provided,  however,  that 
nothing  herein  contained,  shall,  in  any  way,  affect  appropriations 
heretofore  made." 

This    section    had    formerly    (until  quarrying,  or  carrying  on  like  works 

1911)    read  as   follows:  on  his  own  lands,  nor  for  excavating 

"Waters  flowing  in  well-defined  sub-  drains  for  draining  and  improving  his 
terranean  channels  and  courses,  or  own  lands,  nor  so  as  to  prohibit  the 
flowing  or  standing  in  subterranean  proprietor  of  any  lands  from  sinking 
sheets  or  lakes,  shall  be  subject  to  wells  therein,  and  thereby  collecting 
appropriation  with  the  same  effect  as  the  waters  percolating  through  lands, 
the  water  of  superficial  channels;  and  and  by  means  of  pumps,  buckets,  and 
no  person  shall  be  allowed  by  drains,  other  appliances  withdrawing  the  same 
ditches,  fountains,  subterranean  gal-  for  beneficial  uses  on  his  own  land: 
leries,  or  other  works  to  collect  and  And  provided  further,  that  any  appro- 
divert  percolating  waters  manifestly  priation  and  diversion  of  subterra- 
supplying  such  subterranean  supplies,  nean  waters  which  simply  lower  a 
to  the  prejudice  of  any  prior  appro-  water  level  without  in  fact  exhausting 
priator  thereof:  Provided,  that  noth-  or  seriously  diminishing  the  actual 
ing  in  this  section  contained  shall  be  and  needful  supply  of  any  prior  ap- 
so  construed  as  to  render  any  per-  propriator  for  domestic  or  other  bene- 
son  liable  in  damages  for  the  diver-  ficial  uses  shall  not  be  considered  an 
sion  or  obstruction  of  the  flow  of  unlawful  appropriation  or  diversion 
subterranean  waters  by  lawfully  ex-  thereof." 
cavating  for  cellars,  or  for  mining, 

Section  4428.  Not  to  Take. — "No  person  shall  be  permitted  to 
take  or  appropriate  the  waters  of  any  subterranean  supply  which 
naturally  discharge  into  any  superficial  stream,  to  the  prejudice 
of  any  prior  appropriator  of  the  water  of  such  superficial  chan- 
nel." 

Section  4429.  Who  Deemed  to  Jiave  Appropriated. — "Every 
person  complying  with  the  provisions  of  this  act,  and  applying  the 
waters  obtained  by  means  of  any  artesian  well  to  beneficial  uses, 
shall  be  deemed  to  have  appropriated  such  waters  to  the  extent 
to  which  the  same  shall  be  so  applied  within  a  reasonable  time 
after  the  commencement  of  the  works,  axid  such  appropriation 
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shall  have  effect  as  of  the  day  of  commencement  of  such  works, 
provided  the  same  is  prosecuted  within  reasonable  diligence ;  other- 
wise, from  the  time  of  the  application  of  the  waters  thereof  to 
beneficial  uses." 

There  is  also  an  extensive  system  to  regulate  artesian  wells. 
(Gen.  Stats.  1909,  sec.  4452  et  seq.;  Laws  1911,  c.  210,  p.  363.) 

Text,  c.  58. 

Irrigation  Districts. — Irrigation  districts  under  the  Wright 
Act  of  California  appear  in  General  Statutes  of  1909,  section  4479 
et  seq. ;  and  section  4527  et  seq.  (Gen.  Stats.  1899,  sec.  3575  et  seq. ; 
Gen.  Stats.  1901,  sec.  3683  et  seq.).  See,  also,  Statutes  of  1911, 
chapters  168  to  177,  regarding  Drainage  and  Drainage  Districts. 

Miscellaneous. — Beneficial  use  limits  appropriations  (Gen.  Laws 
1909,  sec.  4424),  and  the  use  may  be  changed  (Ibid.,  sec.  4406). 
Nonuse  is  an  abandonment  (Ibid.,  sec.  4430),  and  a  right  of  way 
is  lost  by  nonuse  for  two  years  (semble,  Ibid.,  sec.  4442),  and 
sale  or  lease  of  a  water-right  is  an  abandonment  (semble,  Ibid.. 
sec.  4436),  the  water-right  being  appurtenant  to  the  land  and 
passing  with  it  on  a  sale  unless  expressly  reserved  (Laws  1911, 
c.  215,  p.  379).  Water  may  be  run  into  a  stream  and  taken  out 
again,  or  recaptured  (Gen.  Laws  1909,  sec.  4425).  Injuring  water 
structures  is  a  crime  (Ibid.,  sec.  4404).  See,  also,  Statutes  of 
1909,  page  542,  to  protect  public  health;  Statutes  of  1911,  chap- 
ter 211,  page  374,  giving  a  bonus  by  remission  of  taxes  to  land- 
owners building  reservoirs  to  impound  surface  water  on  their 
lands;  and  Statutes  of  1911,  chapter  214,  page  378,  providing  for 
an  irrigation  investigation. 

Kansas  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Kansas  Statutes  are  construed  or  cited 
upon  the  following  pages : 

General  Statutes  and  Laws. 

Gen.  Stats.  1899,  sees.  3575-3598 1261 

Gen.  Stats.  1901,  sec.  3501    413 

Gen.  Stats.  1901,  sec.  3523    1072 

Gen.  Stats.  1901,  sees.  3609-3613  388 

Gen.  Stat§.  1901,  sec.  3631    1078 
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General  Statutes  and  Laws — Continued. 

Gen.  Stats.  1901,  sec.  3632    1024 

Gen.  Stats.  1901,  sec.  3683    1261 

Gen.  Stats.  1905,  sec.  3791   388 

Gen.  Stats.  1905,  sec.  4883  629 

Gen.  Stats.  1909,  sec.  4430   620 

Gen.  Stats.  1909,  sec.  4436 586,  596,  607 

Gen.  St%ts.  1909,  sec.  4442   620 

Gen.  Stats.  1909.  sec.  4479    1261 

Gen.  Stats.  1909,  sec.  4503    1181 

Gen.  Stats.  1909,  sec.  4527   1261 

Stats.  1911,  c.  210,  p.  363 1072 

Stats.  1911,  c.  213,  p.  377 : 1186 

Stats.  1911,  c.  215,  p.  379 591 

Stats.  1911,  c.  238,  p.  417 1197 
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(3d  ed.) 
§  1437.    MONTANA. 

Declaration  of  State  ownership. 

Concerning  riparian  rights. 

Administration. 

Method  of  appropriating. 

Determination  of  existing  priorities. 

Public  service — Water  companies  and  consumers. 

Irrigation  districts. 

Miscellaneous. 

Montana  statutes  construed. 

References  are  to  Constitution,  article  3;  Revised  Codes  of  1907, 
sections  4840  et  seq.,  4881  et  seq. ;  Compiled  Statutes  of  1887, 
section  250  et  seq. ;  Civil  Code  of  1895,  sections  1880-1892,  Amended 
Statutes  of  1901,  page  152 ;  Session  Laws  of  1905-11.  An  Irriga- 
tion Code  Commission  was  created  in  Laws  of  1905,  page  184, 
chapter  90,  and  an  irrigation  statute  passed  in  Laws  of  1907.  chap- 
ter 185,  page  489,  based  rather  on  the  original  California  sys- 
tem than  on  the  water  codes  of  the  arid  States,  although  the 
commission  had  prepared  a  draft  based  upon  the  latter. 

Text,  §§  6,  170. 

Declaration  of  State  Ownership. — Civil  Code,  section  1880  et 
seq.  (Rev.  Codes  1907,  sec.  4840  et  seq.),  recognizes  the  doctrine 
of  prior  appropriation,  and  has  been  said  to  declare  waters  the 
property  of  the  State.  (See  Smith  v.  Denniff,  23  Mont.  65.)  The 
actual  wording  is  that  the  waters  "of  this  State"  may  be  appro- 
priated. 

Text,  §  117. 

Concerning  Riparian  Rights. — The  decisions  uphold  the  ripa- 
rian rights  of  private  land,  following  the  California  system.  All 
landowners  on  the  banks  of  a  stream  have  by  statute  the  right  to 
use  the  water  thereon  for  irrigation.  (Ban.  Stats.,  367,  sees.  1,  2.) 
This  statute  in  some  States  is  held  to  recognize  riparian  rights;  in 
others,  only  the  law  of  prior  appropriation  (see  text,  §  119  et  seq.). 

Text,  c.  49. 

Administration. — Water  commissioners  are  provided  to  carry 
out  court  decrees.  (Stats.  1911,  c.  43,  p.  72 j  Stats.  1905,  p.  145; 
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Stats.  1899,  p. .)     These  commissioners  have  little  resemblance 

to  those  under  water  codes. 

A  statute  conferring  on  commissioners  the  power  to  apportion 
the  water  of  any  creek  according  to  the  legal  rights  of  the  parties 
was  held  unconstitutional  as  conferring  on  them  judicial  powers. 
(Text,  §  1192). 

Montana  has  a  State  Engineer,  who  is  secretary  of  the  Carey 
Land  Act  Board,  but  otherwise  is  not  connected  with  the  use  of 
waters,  except  to  make  a  stream  survey  of  the  State.  (Stats.  1911, 
c.  128,  p.  352.) 

Text,  cc.  17  and  18. 

Method  of  Appropriating. — Statutes  of  1907,  chapter  185,  page 
489  (Rev.  Codes  1907,  sec.  4871  et  seq.). 

Sec.  4.  "Any  person  desiring  to  appropriate  water  in  any 
stream,  creek,  canyon,  river  or  ravine,  wherein  the  rights  of  water 
therein  have  been  adjudicated  and  decreed,  shall  post  a  notice  in 
writing  in  a  conspicuous  place  at  the  point  of  the  intended  diver- 
sion, stating  therein:  1.  The  flow  claimed,  expressed  in  cubic  feet 
per  second;  2.  The  purpose  for  which  said  water  is  claimed,  and 
the  place  of  intended  use;  3.  The  name  of  the  stream,  creek, 
spring,  canyon,  river  or  ravine;  4.  The  name  of  the  appropriator 
or  appropriators ;  5.  The  date  of  posting  said  notice. 

"The  work  in  the  construction  and  completion  of  the  means  of 
diverting  and  conveying  water  to  place  of  use,  shall  be  prosecuted 
with  reasonable  diligence,  otherwise  no  rights  shall  be  acquired 
by  such  appropriator,  and  no  appropriator  shall  acquire  any  rights 
to  water  in  excess  of  the  carrying  capacity  of  the  ditch  or  means 
of  conveying  water,  nor  in  excess  of  the  amount  actually  needed 
by  the  appropriator  for  some  useful  and  beneficial  purpose." 

Within  forty  days  after  completion  (for  irrigation)  applica- 
tion must  be  made  to  the  clerk  of  the  district  court  (with  a  sworn 
statement),  who  orders  examination  by  some  competent  civil  en- 
gineer, to  be  finished  within  thirty  days.  The  clerk  publishes 
once  a  week  in  three  successive  issues  of  a  newspaper  a  notice,  and 
before  the  last  publication,  written  objections  by  others  may  be 
filed  with  the  clerk.  If  no  objection  is  filed,  the  court  enters  an 
order  allowing  the  appropriation.  If  there  are  objections,  a  hear- 
ing is  had,  and  the  court  may  make  any  order  it  deems  proper. 
The  fees  of  court  and  of  the  surveyor  must  be  deposited  with  the 


1454  (3ded.)  PtVIIL     STATUTES.  81437 

[Method  of  Appropriating] 

clerk  of  the  court  in  advance  (e.  g.,  cost  of  survey  not  over  ten 
dollars  per  day  and  traveling  expenses;  plats,  five  dollars  each), 
and  until  the  fees  are  paid  no  water-right  shall  be  valid  (section 
7).  The  clerk  of  the  court  shall  keep  a  separate  book  for  these 
records  (section  9). 

Text,  Part  VI. 

Determination  of  Existing  Priorities. — No  comprehensive  sys- 
tem for  determining  existing  priorities  is  fixed;  but  new  appro- 
priations, as  above,  are  established  at  their  initiation  by  decrees 
of  court.  It  is  also  provided  that  appropriations  hereafter  are 
subject  to  all  existing  decrees  of  court  concerning  the  stream 
(Stats.  1907,  c.  185,  sees.  1-3;  Rev.  Codes  1907,  sec.  4871  et  seq.). 

All  existing  claimants  may  be  made  parties  to  a  single  suit  (Civ. 
Code,  sec.  1891).  After  rights  have  been  decreed,  commissioners 
may  be  appointed  by  the  court  to  execute  them  (supra),  and  own- 
ers must  maintain  headgates,  measuring  devices,  etc.  (Laws  1905, 
p.  145,  sec.  7). 

Text,  Part  VII. 

Public  Service — Water  Companies  and  Consumers. — The  Con- 
stitution, article  3,  section  15,  contains  the  following  variation  of 
article  14,  section  1,  of  the  California  Constitution: 

"The  use  of  all  water  now  appropriated,  or  that  may  hereafter 
be  appropriated,  for  sale,  rental,  distribution  or  other  beneficial 
use,  and  the  right  of  way  over  the  lands  of  others  for  all  ditches, 
drains,  flumes,  canals  and  aqueducts  necessarily  used  in  connec- 
tion therewith,  as  well  as  the  sites  for  reservoirs  necessary  for  col- 
lecting and  storing  the  same,  shall  be  held  to  be  a  public  use." 

The  Civil  Code  contains  the  follow-  continue  so  to  convey  and  deliver  the 

ing  sections,  among  others:  same  weekly  so  long  as  said  surplus 

Section  1897.     "Any  person  having  of  unused  or  unsold  water  exists  and 

the  right   to  use,   sell  or   dispose   of  said  payment  or  tender  be  made  as 

water,  and  engage  in  using,  selling  or  aforesaid." 

disposing  of  the  same,  who  has  a  sur-  Section    1898.     "Any   person   desir- 

plus  of  water  not  used,   or  sold,   or  ing  to  avail  himself  of  the  provisions 

any  person  having  a  surplus  of  water.  of  the  preceding  section  must,  at  his 

and  the  right   to   sell  or  dispose   or  own    cost   and    expense,   construct   or 

the  same,  is  required,  upon  the  pay-  dig   the   necessary   flumes   or    ditches 

ment  or  tender  to  the  person  entitled  to    receive    and    convey    the    surplus 

thereto  an  amount  equal  to  the  usual  water  so  desired  by  him,  and  pay  the 

and  customary  rates  per  inch,  to  con-  tender  to  the  person  having  the  right 

vey   and   deliver   to   the   person  such  to  the  use,  sale  or  disposal  thereof, 

surplus  of  unsold  water,  or  so  much  an  amount  equal  to  the  necessary  cost 

thereof    for   which    said    payment   or  and    expense   of   tapping   any    gulch, 

tender  shall  have  been  made,  and  shall  stream,  reservoir,  ditch,  flume  or  aque- 
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duct,  and  putting  in  gates,  gauges  or 
other  proper  and  necessary  appliances 
usual  and  customary  in  such  cases, 
and  until  the  same  shall  be  so  done, 
the  delivery  of  the  said  surplus  water 
shall  not  be  required  as  provided  in 
the  preceding  section." 

Section  1899.  "Any  person  con- 
structing the  necessary  ditches,  aque- 
ducts or  flumes,  and  making  the  pay- 
ments or  tenders  hereinbefore  pro- 
vided, is  entitled  to  the  use  of  so 
much  of  said  surplus  water  as  said 
ditches,  flumes  or  aqueducts  have  the 
capacity  to  carry,  and  for  which  pay- 
ment or  tender  is  made,  and  may  in- 
stitute and  maintain  any  appropriate 


action  at  law  or  in  equity  for  the 
enforcement  of  such  right  or  recovery 
of  damages  arising  from  a  failure  to 
deliver  or  wrongful  diversion  of  the 
same." 

•  Section  1900.  "Nothing  in  the 
three  preceding  sections  shall  be  so 
construed  as  to  givb  the  person  ac- 
quiring the  right  to  the  use  of  water 
as  therein  provided,  the  right  to  sell 
or  dispose  of  the  same  after  being  so 
used  by  him,  or  prevent  the  original 
owner  or  proprietor  from  retaking, 
selling  and  disposing  of  the  same  in 
the  usual  and  customary  manner,  after 
it  is  so  used  as  aforesaid." 


Text,  c.  58. 

Irrigation  Districts. — Irrigation  districts  based  on  the  Wright 
Act  of  California  are  provided  in  Statutes  of  1907,  page  136 ;  Laws 
of.  1909,  page  254,  chapter  146. 

Miscellaneous. — The  amount  of  an  appropriation  is  limited  to 
beneficial  use,  and  any  unused  surplus  diverted  must  be  returned 
to  the  stream  on  written  demand  by  a  subsequent  appropriator,  or 
he  will  be  entitled  to  damages  resulting  from  the  failure  to  do  so 
(Stats.  1907,  p.  109.  See,  also,  Civ.  Code,  sees.  1881,  1884).  One 
hundred  miner's  inches  are  declared  equal  to  two  and  one-half 
cubic  feet  per  second  ("second-feet")  (Stats.  1907,  p.  489,  sec. 

10.     See,  also,  Laws  1899,  p. ).    Appropriations  by  the  United 

States  Reclamation  Service  are  authorized  (Stats.  1905,  c.  44.  p. 
80).  Concerning  water  users  associations,  see  Laws  1909,  page  86. 
Regarding  change  of  name  of  streams,  see  Laws  1911,  c.  101,  p. 
175.  Regarding  floating  logs,  see  Laws  1911,  chapter  147,  page  496. 
Concerning  water  or  irrigation  of  State  lands,  see  Laws  1911,  chap- 
ter 118,  page  254;  Laws  1911,  chapter  123,  page  338. 


In  Billings  etc.  Co.  v.  Fish,  40 
Mont.  256,  106  Pac.  571,  the  supreme 
court  of  Montana  says  (referring  to 
statutes  for  the  formation  of  drain- 
age districts)  : 

"Montana,  for  years  past,  has  been 
known  to  the  world  as  a  great  min- 
ing State,  and  our  mining  industries 
are  still  prosecuted  on  a  gigantic 
scale;  but  we  believe  statistics  show 
that  our  agricultural  development  in 
the  past  few  years  has  been  so  great 


that  the  products  thereof  now  exceed 
in  value  the  wealth  produced  by  our 
mines.  While  we  have  a  gross  area 
of  almost  150,000  square  miles,  there 
are  in  the  State  great  regions  of 
mountainous  country  which,  it  would 
now  appear,  can  never  be  cultivated. 
Our  lands  that  are  suitable  for  agri- 
cultural purposes  are  being  settled 
very  rapidly,  and  the  legislative  and 
executive  departments  of  the  govern- 
ment are  constantly  engaged  in  com- 
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mendable  and  successful  endeavor  to 
attract  immigration  to  the  State. 
The  time  has  come  when  public  pol- 
icy and  the  welfare  of  the  whole 
people  seem  to  demand  that  all  avail- 
able portions  of  the  State  should  be 
made  productive.  In  the  early  days 
it  was  necessary,  on  account  of  the 
very  limited  development  of  our  agri- 
cultural resources,  to  bring  into  the 
territory  and  State  nearly  all  of  those 
products  of  the  soil  which  were  in 
constant  daily  demand  by  the  people. 
We  produced  large  quantities  of  gold, 
silver,  copper,  lead,  and  other  valuable 
metals,  and  raised  great  herds  of 
cattle  and  sheep.  The  products  of 


our  mines  and  ranges  were  shipped 
mostly  out  of  the  State,  and  in  re- 
turn we  were  buyers  of  almost  every- 
thing, save  cattle  and  sheep,  raised 
upon  a  farm.  This  system  neces- 
sitated the  expenditure  of  vast  sums 
in  the  aggregate  for  transportation, 
and  the  price  of  farm  products  was 
correspondingly  high.  This  condition 
affected  all  of  the  people  in  the  State. 
To-day  great  lumbering  operations  are 
being  carried  on;  our  mines  are  in 
operation;  new  fields  of  industry  are 
constantly  being  exploited;  our  cities 
and  towns  are  growing  in  population, 
and,  in  consequence,  our  home  market 
is  increasing  in  scope  and  demand." 


Montana  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Montana  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Constitution. 
Art.  3,  sec.  15 658 

Bannock's  Statutes. 
Bannock's  Stats.,  367,  sees.  1,2 144 

Compiled  Statutes. 
Comp.  Stats.  1887,  sec.  1240 249,  657 

Civil  Code. 

Civ.  Code,  sec.  1880 194,  251,  388 

Civ.  Code,  sec.  1881    503,  619 

Civ.  Code,  sec.  1882 542,  548,  555 

Civ.  Code,  sec.  1883   38 

Civ.  Code,  sec.  1884  503 

Civ.  Code,  sec.  1885 309 

Civ.  Code,  sec.  1891  1126 

Civ.  Code,  sec.  1892 388 

Civ.  Code,  sec.  1894 657 

Civ.  Code,  Isec.  1897 1166,  1181 

Civ.  Code.  sec.  1898 1185 

Civ.  Code,  sec.  1900 551,  1190,  1248 

Revised  Codes,  1907. 

Rev.  Codes,  sec.  4840 .251,  934 

Rev.  Codes,  sec.  4842 532 

Rev.  Codes,  sec.  4846 1276 
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Session  Laws. 

Laws  1899,  p.  117  520 

Laws  1901,  p.  152  388 

Laws  1905,  p. 670 

Laws  1905,  c.  44,  p.  80  1276,  1309,  1319 

Laws  1905,  c.  53,  p.  116  1309,  1319 

Laws  1905,  p.  145  705 

Laws  1905,  c.  66,  p.  150 1309,  1319 

Laws  1905,  p.  184  150 

Laws  1907,  p.  109 297,  503 

Laws  1907,  c.  70,  p.  136  1261 

Laws  1907,  p.  484 506 

Laws  1907,  c.  185,  p.  489 388,  401,  413,  416,  503,  521,  681 

Laws  1909,  p. 705 

Laws  1909,  p.  86  1309 

Laws  1909,  p.  254,  c.  146  1261 

Laws  1911,  c.  43,  p.  72  705,  1112 

Laws  1911,  c.  118,  p.  254 233 

Laws  1911,  c.  123,  p.  338  233 

Laws  1911,  c.  128,  p.  352  1112 

Water  Rights — 92 
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Declaration  of  public  ownership. 

Appropriation. 

Concerning  riparian  rights. 

Ditches  on  private  land. 

Eminent  domain. 

Preferences  and  pro-rating. 

Administration. 

Determination  of  existing  priorities. 

Method  of  appropriating. 

Measurement  of  water — Beneficial  use — Forfeiture  for  nonuse. 

Public  service — Water  companies  and  consumers. 

Mutual  companies. 

Federal  water-rights. 

Water-power. 

Crimes. 

Irrigation  districts. 

Percolating  water. 

Fees  of  State  Engineer. 

Miscellaneous. 

Nebraska  statutes  construed. 

References  are  to  the  Compiled  Laws  of  1909,  section  6400  et 
seq. ;  Compiled  Laws  of  1903;  Cobbey's  Annotated  Statutes;  and 
to  amendments  in  the  Session  Laws  since  1905.  The  State  Con- 
stitution contains  nothing  on  the  subject.  The  chief  statute  is 
that  of  1895,  page  224,  which  is  said  to  have  been  substantially 
an  adoption  of  the  Wyoming  statutes  (Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  136,  100  N.  W.  286).  The  irrigation  laws  are,  in 
general  terms,  applicable  also  to  power  and  other  canals  (Cobbey's 
Ann.  Stats.,  sec.  6754). 

References  to  laws  of  1911  are  to  at  our  disposal  a  set  of  such  as  were 

the  file  of    senate  bills.     This  is  pos-  passed.     At  this  writing  the  Statutes 

sible    through   the   kindness   of    State  of    1911    of   Nebraska    have    not   yet 

Senator  Richard  Horton,  who  placed  been  published  in  official  form. 

Text,  §§6,  170. 
Declaration  of  Public  Ownership. — The  water  of  every  natural 

'  stream  not  heretofore  appropriated  is  declared  to  be  the  property 
of  the  public  (Comp.  Stats.  1903,  sec.  6450;  Cobbey's  Ann.  Stats., 
sec.  6796 ;  Laws  1895,  c.  69,  p.  260) . 
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Text,  §108. 

Appropriation. — "The  right  to  divert  unappropriated  waters 
of  every  natural  stream  for  beneficial  use  shall  never  be  denied." 
CComp.  Stats.  1903,  sec.  6451;  Cobbey's  Ann.  Stats.,  sec.  6797; 
Laws  1895,  c.  69,  p.  260,  sec.  43.) 

Text,  S  117. 

Concerning  Riparian  Rights. — The  courts  protect  the  riparian 
rights  of  private  land  patented  before  the  year  1889. 

In  the  opinion  of  Judge  Holcomb  beneficial  use  and  of  which  he  can- 
in  the  case  of  Crawford  Co.  v.  Hath-  not  be  deprived  except  in  some  of  the 
away,  67  Neb.  325,  108  Am.  St.  Rep.  modes  prescribed  by  law.  The  time 
647,  93  N.  W.  781,  60  L.  R.  A.  889,  when  either  right  accrues  must  deter- 
decided  by  the  supreme  court  of  Ne-  mine  the  superiority  of  the  title  as 
braska,  it  is  said:  "The  two  doctrines  between  conflicting  claimants."  It 
stand  side  by  side.  They  do  not  seems  that  the  legislature  of  the 
necessarily  overthrow  each  other,  but  State  of  Nebraska  had  in  1889  abro- 
one  supplements  the  other.  The  ripa-  gated  the  common-law  rule  of  ripa- 
rian owner  acquires  title  to  his  usu-  rian  ownership  in  water,  and  substi- 
fructuary  interest  in  the  water  when  tuted  therefor  the  doctrine  of  prior 
he  appropriates  the  land  to  which  it  appropriation ;  but  it  was  held  in  the 
is  an  incident,  and  when  the  right  is  case  cited  that  the  act  could  not,  and 
once  vested  it  cannot  be  devested  ex-  did  not,  have  the  effect  of  abolishing 
cept  by  some  established  rule  of  law.  riparian  rights  which  had  already  ac- 
The  appropriator  acquires  title  by  ap-  crued,  but  only  of  preventing  the  ac- 
propriation  and  application  to  some  quisition  of  such  rights  in  the  future. 

Text,  c.  10. 

Ditches  on  Private  Land. — The  right  to  construct  any  ditch, 
dam,  etc.,  on  another's  private  land,  for  private  enterprise,  or  to 
enlarge  another's  ditch,  or  to  change  one's  own  ditch,  may  be 
obtained  by  condemnation  under  the  power  of  eminent  domain, 
making  compensation;  but  no  land  shall  be  burdened  with  more 
than  one  ditch  where  enlargement  of  an  existing  ditch  can  be  made 
to  serve.  (Cobbey's  Ann.  Stats.,  sees.  6730,  6793;  Laws  1889,  c. 
,  p.  504,  sec.  3;  Laws  1911,  c. ,  Sen.  Bill  376.) 

Text,  cc.  26  and  37. 

Eminent  Domain. — Compiled  Statutes  of  1901  (article  2.  sec- 
tion 41 ;  article  3,  section  10)  authorize  condemnation  for  irriga- 
tion. The  concluding  words  of  section  41,  article  2  (which  is  the 
latter  part  of  the  first  section  of  an  act  of  1877)  are  as  follows: 
"Upon  the  filing  of  said  petition  [for  condemnation]  the  same 
proceedings  for  condemnation  of  such  right  of  way  for  railroad 
corporations,  the  payment  of  damages  and  the  rights  of  appeal, 
shall  be  applicable  to  canals,  irrigation  ditches,  and  other  works 
provided  for  in  this  act." 
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Text,  5  308. 

Preferences  and  Pro-rating. — In  times  of  deficiency,  domestic 
use  is  to  be  supplied  first;  next  agricultural  uses  (Comp.  Stats. 
1903,  sec.  6451).  The  preference  to  domestic  uses  does  not  extend 
beyond  that  at  common  law  (see  text,  supra).  Storage  reservoirs 
shall  not  impound  water  during  the  time  direct  irrigation  can  be 
made  from  the  stream.  (Cobbey's  Ann.  Stats.  1909,  sec.  6835; 
Amd.  Stat.  1911,  c. ,  Sen.  Bill  236,  sec.  32.) 

Text,  c.  49. 

Administration. — The  statutes  upon  this  matter  (Cobbey's  Ann. 
Stats.  1909,  sec.  6781  et  seq.)  were  extensively  amended  in  1911 
by  Laws  1911,  chapter ,  Senate  Bill  236. 

Water  for  the  purpose  of  irrigation  is  declared  "to  be  a  natural 
want"  (Comp.  Stats.  1903,  sec.  6473),  and  the  works  therefor  are 
declared  works  of  internal  improvement  (Comp.  Stats.  1903,  sec. 
6456;  Comp.  Stats.  1909,  sec.  6409  et  seq.). 

The  general  control  vests  in  a  board  of  irrigation  (name  changed 
by  Laws  1911,  c. ,  Sen.  Bill  293,  to  "The  State  Board  of  Irri- 
gation, Highways  and  Drainage"),  consisting  of  the  governor,  at- 
torney general,  and  commissioner  of  public  lands  (Comp.  Stats. 
1903,  sec.  6412;  Stats.  1911.  c.  -  —  Sen.  Bill  236).  The  gov- 
ernor is  president  (Ibid.).  They  appoint  a  secretary  to  be  called 
"State  Engineer,"  to  hold  office  for  two  years,  who  shall  measure 
all  streams  and  gather  data,  etc.  (Comp.  Stats.  1903,  sec.  6425; 
Stats.  1911,  supra.)  The  State  Engineer  may  appoint  an  Assist- 
ant State  Engineer.  The,  State  is  divided  into  two  water  divisions 
(Comp.  Stats.  1903,  sec.  6409;  Cobbey's  Ann.  Stats.  1909,  sees, 

6781,  6782;  Amd.  Laws  1911,  c. ,  Sen.  Bill.  236,  sees.  1  and  2). 

and  the  control  of  each  division  rests  in  an  under-secretary  (now 
called  "Superintendent,"  Stats.  1911,  supra),  appointed  for  each 
by  the  State  board  (Comp.  Stats.  1903,  sec.  6419  et  seq.;  Stats. 
1911,  supra).  Within  the  divisions  (which  may  be  divided  into 
subdivisions),  the  State  board  may,  as  necessity  arises,  create 
water  districts,  the  control  of  which  rests  with  an  under-assistant 
or  "water  commissioner"  for  each  district.  (Cobbey's  Ann.  Stats. 
1909,  sec.  6812  et  seq.;  amd.  by  Laws  1911,  supra,  sec.  24  et  seq.) 
The  immediate  duty  of  administering  the  water  supply  rests  with 
these  water  commissioners,  who  may  administer  priorities,  shut 
off  water,  make  arrests,  etc.  (Comp.  Stats.  1903,  sec.  6443).  Own- 
ers must  maintain  headgates  and  measuring  devices  for  this  pur- 
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pose,  or  the  water  may  be  shut  off,  and  if  they  disobey  or  obstruct 
the  officials,  are  punishable  criminally  (Comp.  Stats.  1903,  sees. 
6443,  6445;  Cobbey's  Ann.  Stats.  1909,  sees.  6814  et  seq.,  6829; 
Stats.  1911,  supra,  sees.  26  et  seq.,  31).  Upon  April  1st  of  each 
year  appropriators  are  to  give  the  superintendent  of  the  water 
division  a  list  of  lands  to  be  watered,  which  shall  be  the  basis  of 

distribution  by  him  during  the  year  (Laws  1911,  c. ,  Sen.  Bill 

277). 

Text,  c.  50. 

Determination  of  Existing-  Priorities. — Priorities  existing  at 
the  time  of  the  passage  of  the  act  are  to  be  determined  as  the 
board  of  irrigation  shall  determine  (Comp.  Stats.  1903,  sec.  6424; 

Stats.  1911,  c. ,  Sen.  Bill  236).  Priorities  are  to  be  recorded, 

when  determined,  in  the  office  of  the  State  board  (Comp.  Stats. 
1903,  sec.  6427 ;  Stats.  1911,  supra) ,  and  a  certificate  is  to  be  issued 
to  appropriators  (Comp.  Stats.  1903,  sec.  6429).  Appeal  lies  to 
court  (Comp.  Stats.  1903,  sec.  6430  et  seq.;  Stats.  1911,  c.  -  — , 
Sen.  Bill  236,  sec.  20,  amending  Cobbey's  Ann.  Stats.  1909,  sec. 
6804). 

The  rules  adopted  by  the  State  Board  of  Irrigation  in  Nebraska 
provide  that  there  shall  be,  on  ten  days'  notice,  a  hearing,  presided 
over  by  the  secretary  of  the  board,  to  receive  testimony.  Claim- 
ants may  appear  in  person  or  by  attorney,  or  may  file  claim  affi- 
davits, in  which  case  they  need  not  appear  further.  The  record  in 
the  case  of  each  claim  consists  of  the  original  notice  filed  with 
the  county  clerk,  a  verified  claim  affidavit,  any  additional  testi- 
mony offered,  points  of  law,  etc.,  submitted  in  writing,  and  the  de- 
cision of  the  secretary.  A  failure  to  make  claim  constitutes  an 
abandonment  of  such  claim.  Further  rules  are  adopted  to  cover 
practice  in  matters  of  contest  and  to  cover  appeals. 

Text,  c.  18. 

Method  of  Appropriating. — Before  commencing  work,  applica- 
tion must  be  made  to  the  State  Board  of  Irrigation  on  a  form 
furnished  by  them.  This  must  set  forth  the  source,  amount,  loca- 
tion of  works,  time  required,  time  when  actual  application  of  the 
water  will  be  made  ("which  time  shall  be  limited  to  that  required 
for  the  completion  of  the  work  when  prosecuted  with  diligence"), 
purpose,  and  if  for  irrigation,  the  land  to  be  irrigated;  also  such 
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further  details  as  the  board  may  require.  If  approved  (the  ap- 
plication may  be  amended  or  cut  down  by  the  board,  or  rejected 
if  against  public  welfare,  or  for  other  specified  reasons,  subject  to 
appeal  to  court),  the  application  is  indorsed  approved,  the  ap- 
proval recorded  and  the  application  is  returned  to  the  applicant, 
who  may  then  go  ahead  (Cobbey's  Ann.  Stats.  1909,  sec.  6807. 

as  amd.  by  Stats.  1911,  c. ,  Sen.  Bill  236,  sec.  21).     He  must 

file  a  map  with  the  board  and  begin  work  within  six  months  (Comp. 
Stats.  1903,  sees.  6437,  6470;  Cobbey's  Ann.  Stats.  1909,  sec.  6808; 
Stats.  1911,  supra).  A  failure  of  diligence  in  the  work  results 
in  forfeiture  of  the  right  (Comp.  Stats.  1903,  sec.  6470).  "When 
the  application  has  been  perfected,"  the  State  board  issues  a  cer- 
tificate which  is  recorded  with  the  county  clerk  (Comp.  Stats. 
1903,  sec.  6438).  Priority  dates  from  the  filing  of  the  applica- 
tion (Ibid.,  sec.  6439;  Cobbey's  Ann.  Stats.,  sec.  6807;  Stats.  1911, 
supra). 

A  similar  procedure  is  provided  for  making  changes  later 
(Comp.  Stats.  1903,  sec.  6436).  Point  of  diversion,  or  line  of 
ditch,  etc.,  may  be  changed,  but  require  approval  of  the  State 
Board  of  Irrigation,  etc.  (Laws  1911,  c.  -  — ,  Sen.  Bill  263). 

Likewise,  permit  must  be  obtained  in  case  water  is  turned  from 
one  stream  into  another  for  carriage.  (Cobbey's  Ann.  Stats.,  sees. 
6752,  6799 ;  Laws  1897,  c.  85,  p.  359,  sec.  1 ;  Laws  1903,  c.  119,  p. 
612.) 

Some  special  provisions  concern  storage  reservoirs  (Cobbey's 
Ann.  Stats.  1909,  sec.  6835;  Stats.  1911,  c.  -  — ,  Sen.  Bill  236. 
sec.  32).  Dams  over  ten  feet  high  require  approval  of  the  State 
board  (Comp.  Stats..  1903,  sees.  6447,  6464;  Cobbey's  Ann.  Stats., 
sec.  6792;  Laws  1895,  c.  69,  p.  258,  sec.  38). 

Measurement  of  Water— Beneficial  Use — Forfeiture  for  Non- 
use. — One  cubic  foot  per  second  is  the  standard  measurement. 
Fifty  miner's  inches  are  declared  equal  to  one  cubic  foot  per  sec- 
ond; while  the  acre-foot  is  the  standard  for  volume  (Cobbey's 

Ann.  Stats.  1909,  sec.  6811,  as  amd.  by  Laws  1911,  c. ,  Sen. 

Bill  236,  sec.  23.  See,  also,  Laws  1895,  c.  69,  p.  254,  sec.  32). 

Appropriations  are  measured  by  beneficial  use,  and  water  must 
not  be  wasted  (Cobbey's  Ann.  Stats.  1909,  sees.. 6797,  6799,  as 

amd.  by  Laws  1911,  c. ,  Sen.  Bill  236,  sees.  17  and  19).  April 

1st  to  November  15th  is  declared  the  irrigating  season  (Cobbey's 
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Ann.  Stats.  1909,  sec.  6825,  amended  in  Laws  1911,  c.  -  — ,  Sen. 
Bill  236,  sec.  30).  No  allotment  for  irrigation  shall  exceed  one 
cubic  foot  per  second  for  each  seventy  acres  of  land  nor  three 
acre-feet  in  the  aggregate  per  acre  per  year,  except  that  areas  un- 
der forty  acres  may  have,  for  a  limited  time,  such  additional  flow 
as  is  needed  to  supply  a  head,  etc.,  to  carry  the  water  and  dis- 
tribute it  on  the  land  (Cobbey's  Ann.  Stats.  1909,  sec.  6799,  as 

amd.  by  Laws  1911,  c. ,  Sen.  Bill  236,  sec.  19).     No  allotment 

for  storage  shall  exceed  for  irrigation  three  acre-feet  per  acre  per 
year  (Ibid.,  sec.  6835,  as  amd.  by  Ibid.,  sec.  32). 

Three  years'  nonuse  causes  loss  of  right,  and  forfeiture  for  non- 
use  may  be  declared  by  the  board  of  irrigation  after  notice  to  show 
cause,  and  the  sworn  report  of  the  water  officials  is  prima  facie 
evidence  of  the  forfeiture.  Appeal  lies  to  court  (Stats.  1911,  c. 

— ,  Sen.  Bill  236,  sec.  17,  amending  Cobbey's  Ann.  Stats.  1909, 
sec.  6797). 

Text,  Part  VII. 

Public  Service — Water  Companies  and  Consumers. — Regarding 
compulsory  service,  see  Statutes  of  1895,  chapter  69,  page  261, 
sections  46,  57;  Cobbey's  Annotated  Statutes  of  1909,  section  6825 

et  seq. ;  Amended  Laws  of  1911,  chapter  ,  Senate  Bill  236, 

section  30  et  seq. 

Foreclosure  of  mortgage  on  a  company's  plant  shall  not  affect 
rights  of  consumers  (Cobbey's  Ann.  Stats.,  sec.  6817;  Laws  1895, 
c.  69,  p.  267,  sec.  63). 

"The  owner  or  operator  of  any  works  for  the  storage,  carriage 
or  diversion  of  water  must  deliver  all  water  legally  appropriated 
to  the  parties  entitled  to  the  use  of  the  water  for  beneficial  pur- 
poses, at  a  reasonable  rate,  to  be  fixed  by  the  State  Railway  Com- 
mission, according  to  the  law  in  such  cases  relating  to  common  car- 
riers" (Laws  1911,  c. ,  Sen.  Bill  328). 

Mutual  Companies. — "Any  corporation  or  association  organized 
under  the  laws  of  this  State  for  the  purpose  of  constructing  and 
operating  canals,  reservoirs  and  other  works  for  irrigation  pur- 
poses and  deriving  no  revenue  from  the  operation  of  such  canal, 
reservoir  or  works,  shall  be  termed  a  mutual  irrigation  company, 
and  any  by-laws  adopted  by  such  company  prior  to,  or  after  the 
passage  of  this  act,  not  in  conflict  herewith,  shall  be  deemed  lawful 
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and  so  recognized  by  the  courts  of  this  State;  provided,  such  by- 
laws do  not  impair  the  rights  of  one  shareholder  over  another." 
(Cobbey's  Ann.  Stats.,  sec.  6820;  Laws  1895,  c.  69,  p.  268,  sec.  66.) 

Federal  Water-rights. — Right  of  way  is  granted  to  the  United 
States  over  State  lands  (Cobbey's  Ann.  Stats.,  sec.  6891;  Laws 
1905,  p.  -  — ,  sec.  1).  Concerning  water  users  associations,  see 
Ibid.,  section  6894.  The  United  States  Reclamation  Service  may  ap- 
propriate water,  and  if  in  excess  of  the  needs  of  Federal  projects, 
any  surplus  may  be  furnished  by  the  service  to  other  appropri- 
ators,  the  terms  of  service  to  rest  with  the  United  States,  and 
supervision  of  delivery  to  rest  with  the  State  Engineer  (Laws 

1911,  c. ,  Sen.  Bill  264).    Appropriations  by  the  United  States 

require  application  to  the  State  board  like  other  appropriators 
(Laws  1911,  c.  -  — ,  Sen.  Bill  236,  sec.  21,  amending  Cobbey's 
Ann.  Stats.  1909,  sec.  6807). 

Water-power. — "Any  canal  constructed  for  the  purpose  of  de- 
veloping water-power,  or  any  other  useful  purpose,  and  from 
which  water  can  be  taken  for  irrigation,  is  hereby  declared  to  be 
an  irrigation  canal,  and  all  laws  relating  to  irrigation  canals  shall 
be  deemed  applicable  thereto."  (Stats.  1893,  c.  40,  p.  378;  Cob- 
bey's Ann.  Stats.,  sec.  6754.) 

Crimes. — Wasting  artesian  well  water  is  subject  to  a  fine 
(Comp.  Stats.  1903,  sec.  6407).  Disobeying  officials  is  a  misde- 
meanor (Comp.  Stats.  1903,  sec.  6407).  Damaging  works  or  steal- 
ing water  is  a  crime  (Comp.  Stats.  1903,  sec.  6458;  Cobbey's  Ann. 
Stats.,  sec.  6804) ;  and  there  are  numerous  other  police  regulations. 

Text,  c.  58. 

Irrigation  Districts. — Irrigation  districts  based  upon  the 
Wright  Act  of  California  are  provided  in  Laws  of  1895,  chapter 
70,  page  270 ;  1903,  chapter  121,  page  616 ;  1903,  chapter  123,  page 
625;  Compiled  Statutes  of  1903,  section  6476  et  seq.;  Cobbey's 
Annotated  Statutes,  section  6822  et  seq. ;  amended  by  Statutes  of 
1905,  chapters  165,  166,  page  648  et  seq. ;  amended  by  Statutes  of 
1909,  pages  558-572  (several  acts)  ;  Compiled  Laws  of  1909. 
section  6476  et  seq.;  Cobbey's  Annotated  Statutes  of  1909,  chap- 
ter 26. 
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Amendments  to  the  irrigation  dis- 
trict laws  in  1911  were  extensive. 
Among  others,  Senate  Bill  190  de- 
clares unauthorized  indebtedness  in- 
curred by  the  officers  to  be  void,  and 
provides  for  drainage  of  lands  in  the 
district  (amending  Cobbey's  Ann. 
Stats.  1909,  sec.  6877);  Senate  Bill 
191  amends  Cobbey's  Annotated  Stat- 
utes of  1909,  section  6855,  by  allow- 
ing exclusion  of  lands  which,  because 
of  subirrigation,  no  longer  need  the 


water;  Senate  Bill  192  amends  Cob- 
bey's Annotated  Statutes  of  1909,  sec- 
tion 6879,  regarding  the  furnishing  of 
water  to  the  irrigators;  Senate  Bill 
193  amends  Cobbey's  Annotated  Stat- 
utes of  1909,  section  6856,  regarding 
regular  meetings  of  board  of  directors 
during  the  irrigation  season ;  Senate 
Bill  225  makes  irrigation  districts  lia- 
ble (after  notice)  for  negligence  in 
delivering  or  failing  to  deliver  water. 


Text,  Part  V. 

Percolating  Water. — "That  it  shall  be  unlawful  for  any  owner 
or  owners,  lessee  or  lessees,  occupier  or  occupiers,  foreman  or  su- 
perintendent of  any  farm,  town  lot  or  other  real  estate  in  the 
State  of  Nebraska  where  artesian  water  has  been  found  or  may 
be  found  hereafter,  to  allow  the  water  from  wells  or  other  borings 
or  drillings  on  any  farm,  town  lot  or  other  real  estate  in  Ne- 
braska to  flow  out  and  run  to  waste  in  any  manner  to  exceed  what 
will  flow  or  run  through  a  pipe  one-half  of  one  inch  in  diameter, 
except  where  the  water  is  first  used  for  irrigation,  or  to  create 
power  for  milling  or  other  mechanical  purposes."  (Cobbey's  Ann. 
Stats.,  sec.  6888  et  seq.) 

Fees  of  State  Engineer. — By  Statutes  of  1911,  chapter  , 

Senate  Bill  236,  section  34,  Cobbey's  Annotated  Statutes  of  1909, 
section  6918,  was  amended  to  read  as  follows: 


"There  shall  be  paid  to  the  State 
Board  of  Irrigation,  Highways  and 
Drainage  in  advance  for  the  services 
of  the  secretary,  by  the  party  demand- 
ing or  necessitating  the  service,  the 
following  fees:  For  filing,  recording 
and  examining  each  application  for  a 
storage  reservoir  for  each  five  thou- 
sand acre-feet  or  fraction  thereof,  five 
dollars;  for  filing,  recording  and  ex- 
amining each  application  for  water 
for  irrigation  for  each  thousand  acres 
of  land  or  fraction  thereof,  five  dol- 
lars; for  filing,  recording  and  exam- 
ining each  application  for  water  for 
power  purposes,  for  each  theoretical 
fifty  horse-power  or  fraction  thereof, 
five  dollars;  for  filing,  recording  and 
examining  each  application  for  water 
for  each  fish-pond,  ice-pond  or  other 
useful  purpose  for  which  no  fee  has 
been  fixed,  five  dollars;  for  filing  any 


petition,  affidavit  or  other  paper,  fifty 
cents;  for  recording  any  instrument 
other  than  an  application,  one  dollar 
for  the  first  one  hundred  Words  and 
for  each  additional  hundred  words,  fif- 
teen cents,  and  fifty  cents  per  hour  for 
copying  drawings  in  connection  there- 
with; for  making  copy  of  any  instru- 
ment recorded  or  filed  in  the  office  of 
the  State  board,  fifteen  cents  for  each 
hundred  words;  for  blue-print  copy  of 
any  map  or  drawing,  ten  cents  per 
square  foot;  for  other  copies  of  draw- 
ings, fifty  cents  per  hour  for  the  time 
actually  employed ;  for  the  examina- 
tion of  plans  for  any  proposed  dnm, 
fiftv  cents  for  each  foot  in  height, 
and  actual  expenses  while  visiting  and 
examining  the  site  thereof;  for  cer- 
tificate and  seal,  one  dollar.  The  sec- 
r«'t:iry  of  tlio  State  board  shall  keep 
a  record  of  all  money  thus  received, 
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and  at  the  end  of  each  calendar  month       the   same    with     the    records    of    his 

shall  pay  the  same  to  the  State  treas-       office." 

urer  for  the  use  of  the  general  fund          See,  also,  Stats.  1905,  c.  167,  p.  652. 

and  take  his  receipt  therefor,  and  file 

Miscellaneous. — Ditches  for  utilizing  waste,  seepage,  swamp 
or  spring  waters  are  to  be  governed  by  the  same  laws  as  ditches 
using  waters  of  natural  streams  (Comp.  Stats.  1903,  sec.  6452; 
Cobbey's  Ann.  Stats.,  sec.  6798;  Laws  1895,  c.  69,  p.  260,  sec.  44). 
Concerning  drainage  districts,  see  Laws  of  1907,  page  474;  Laws 
of  1909,  page  247;  Laws  of  1909,  page  530.  Drainage  of  lakes 
requires  approval  of  State  Board  of  Irrigation  (Laws  1909,  p. 
525).  Concerning  water-main  districts,  see  Laws  of  1907,  page 
136.  Concerning  city  waterworks,  see  Laws  of  1907,  page  120. 
Concerning  appropriations  on  State  lands,  see  Laws  of  1907,  page 
437.  The  law  of  appropriation  is  declared  applicable  to  State 
lands  (Comp.  Stats.  1903,  sec.  6448;  Stats.  1907,  p.  437).  Ditches 
may  cross  highways  (Cobbey's  Ann.  Stats.  1909,  sees.  6819,  6837, 
as  amd.  1911,  c. ,  Sen.  Bill  236,  sees.  29,  33). 

Irrigation  works  are  exempt  from  taxation  (Cobbey's  Ann. 
Stats.,  sec.  6815;  Laws  1895,  c.  69,  p.  266). 

Appropriations  may  be  made  to  get  additional  water,  in  times 
of  scarcity,  for  land  for  which  water  has  already  been  appropri- 
ated, but  is  insufficient  (Laws  1911,  c. ,  Sen.  Bill  266).  A 

repeal  of  Cobbey's  Ann.  Stats.  1909,  sec.  6823,  was  made  by  Laws 
of  1911,  c. ,  Sen.  Bill  262. 

Nebraska  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Nebraska  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Constitution. 

Art.  1,  sec.  21 921 

Art.  3,  sec.  15 1161,  1166,  1181 

Compiled  Statutes. 

Comp.  Stats.,  sec.  6429    1117 

Comp.  Stats.,  sec.  6436   296 

Comp.  Stats.,  sec.  6473    802 

Comp.  Stats.  1891,  c.  93a,  p.  844 387 

Comp.  Stats.  1901,  art.  2,  sec.  41   672,  921 

Comp.  Stats.  1901,  art.  3,  sec.  10    672 
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Comp.  Stats.  1903,  sec.  6407 733,  1072,  1100 

Comp.  Stats.  1903,  sec.  6409   1098 

Comp.  Stats.  1903,  sec.  6412    1097 

Comp.  Stats.  1903,  sec.  6419 1098 

Comp.  Stats.  1903,  see.  6425   1098 

Comp.  Stats.  1903,  sec.  6427  1117 

Comp.  Stats.  1903,  sec.  6428  521 

Comp.  Stats.  1903,  sec.  643G    551 

Comp.  Stats.  1903,  sec.  6439   453  , 

Comp.  Stats.  1903,  sec.  6440   521 

Comp.  Stats.  1903,  sec.  6441    1099 

Comp.  Stats.  1903,  sec.  6442   1093 

Comp.  Stats.  1903,  sec.  6443  733,  1100 

Comp.  Stats.  1903,  sec.  6445 733,  3100 

Comp.  Stats.  1903,  sec.  6447   440 

Comp.  Stats.  1903,  sec.  6448   233 

Comp.  Stats.  1903,  sec.  6450 194 

Comp.  Stats.  1903,  sec.  6451   120 

Comp.  Stats.  1903,  sec.  6452   50 

Comp.  Stats.  1903,  sec.  6456    1097,  1 166 

Comp.  Stats.  1903,  sec.  6458   732,  733 

Comp.  Stats.  1903,  sec.  6464    440 

Comp.  Stats.  1903,  sec.  6473   1097,  1166 

Comp.  Stats.  1903,  sec.  6476  1262 

Comp.  Stats.  1903,  sec.  6541 324 
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Session  Laws. 

Laws  1889,  c.  68,  p.  504,  sec.  3 657 

Laws  1889,  c.  68,  p.  504,  sec.  6 38 

Laws  1889,  c.  68,  p.  504,  sec.  7 309 

Laws  1893,  c.  40,  p.  378,  sec.  3 38,  410 

Laws  1895,  p.  23,  sec.  52    489 

Laws  1895,  c.  69,  p.  260 194 

Laws  1895,  c.  69,  p.  254,  sec.  31 45:5 

Laws  1895,  c.  69,  p.  260,  sec.  43 120 

Laws  1895,  c.  69,  p.  260,  sec.  44 50 

Laws  1895,  c.  69,  p.  261,  sec.  46 1181 

Laws  1895,  c.  69,  p.  261,  sec.  57  1181 

Laws  1895,  c.  69,  p.  266,  sec.  61 301 

Laws  1895,  c.  69,  p.  267,  sec.  63 1219 

Laws  1895,  c.  69,  p.  268,  sec.  66 1173 

Laws  1895,  c.  70,  p.  273 1262 

Laws  1897,  c.  85,  p.  359,  sec.  1 44 

Laws  1903,  c.  119,  p.  612 44 

Laws  1903,  c.  120,  p.  613    489 

Laws  1903,  c.  121,  p.  616   1262 

Laws  1903,  c.  123,  p.  625    1262 

Laws  1905,  p. ,  sec.  1 1276,  1309 

Laws  1905,  c.  165,  p.  649 1262 

Laws  1905,  c.  166,  p.  649 1262 

Laws  1907,  p.  437 233 

Laws  1909,  p.  525 375,  378,  439 

Laws  1909,  pp.  558-572    1262 

Laws  1911,  c.  1197 
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§  1439.    NEVADA. 

Declaration  of  State  ownership. 

Concerning  riparian  rights. 

Determination  of  existing  priorities. 

Method  of  appropriating. 

Fees  of  State  Engineer. 

Duty  and  measurement  of  water. 

Public  service — Water  companies  and  consumers. 

Crimes  and  police  regulations. 

Irrigation  districts. 

Miscellaneous. 

Nevada  statutes  construed. 

References  are  to  the  Compiled  Laws  of  1900,  section  354  et  seq. ; 
Session  Laws  of  1901  (page  73),  1903  (page  18),  1905  (pages  66, 
93,  193,  197),  and  Laws  of  1909  and  1911..  There  is  nothing  in 
the  State  Constitution.  The  laws  of  1903  and  1905  were  repealed 
in  1907,  chapter  18,  page  30,  and  a  new  code  substituted.  Exten- 
sive changes  proposed  in  1911  did  not  pass.  The  act  of  1903  had 
applied  only  to  adjudication  of  existing  rights;  that  of  1905  added 
a  method  of  making  new  appropriations;  the  amendments  of  1907 
and  1909  applied  to  matters  of  detail.  There  were  no  changes 
of  importance  in  1911.  (A  new  compilation  of  Nevada's  laws  is 

now  in  preparation,  Stats.  1911,  c.  126.)  / 

cJ 

Nevada  is  reconstructing  her  laws  furnished  the  paramount  industry  in 

concerning  water  in  order  to  advance  Nevada,  but  now  the  energies  of  the 

irrigation.     The  law  of  appropriation  State  are  turning  to  the  development 

was  originally  established  in  Nevada,  of  the  valleys  by  means  of  irrigation, 

and  the  law  of  riparian  rights  rejected  Everything  is  being  done  to  aid  the 

tn  toto,  by  the  decisions  of  the  courts  national  government  in  its  plans  under 

independent   of    legislation,    and    this  the  act  of  Congress  of  June  17,  1902, 

is  the  basis  of  Nevada's  present  laws.  and   the   work   of  building   irrigation 

Water    is    scarce    in    Nevada.     The  systems  is  proceeding  on  a  large  scale, 

lands  are  susceptible  of  excellent  cul-  The    recent    mining     development   in 

ture   where   water    can   be    had,    but  Nevada  has  caused  every  little  stream 

Nevada    is    mostly  a  series    of    dry,  of  water,  however  small,  to  be  of  great 

waterless    deserts    separated   by    bare  value,  if  not  for  irrigation,  for  min- 

mountains.     Hitherto     the     mountain  ing,  milling  or  domestic  use. 
ranges  with    their  great    mines  have 

Text,  §5  6,  170. 

Declaration  of  State  Ownership. — "All  natural  watercourses 
and  natural  lakes  and  the  waters  thereof  which  are  not  held  in 
private  ownership  belong  to  the  State,  and  are  subject  to  regula- 
tion and  control  by  the  State"  (Comp.  Laws  1900,  sec.  354.  To 
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the  same  effect,  Stats.  1907,  p.  30,  sec.  1).  All  waters  not  held  in 
private  ownership  are  declared  (by  Stats.  1903,  p.  24,  sec.  1)  to 
"belong  to  the  public,"  and  the  use  thereof  is  a  public  use. 

Text,  §  118. 

Concerning  Riparian  Rights. — The  right  to  waters  can  arise 
only  by  the  method  prescribed  in  the  statutes,  which  is  the  method 
of  appropriation  (Comp.  Laws  1900,  sec.  359).  The  Statute  of 
1907  (page  30,  section  7)  says:  "The  prior  right  to  the  use  of  the 
unappropriated  waters  of  the  natural  watercourses  and  natural 
lakes,  as  defined  in  this  act,  may  be  acquired  in  the  manner  pro- 
vided in  this  act  and  not  otherwise."  Riparian  rights  are  not  ex- 
pressly mentioned  in  any  of  the  statutes.  The  Statute  of  1903  (page 
24,  section  1)  provides  "beneficial  use  shall  be  the  basis,  the  meas- 
ure, and  the  limit  of  the  right,"  a  common  phrase  in  the  States 
rejecting  the  California  doctrine,  of  which  Nevada  is  one.  The 
Statute  of  1907  (page  30,  section  2)  saves,  however,  all  existing 
rights  to  water,  "whether  acquired  by  appropriation  or  otherwise." 

The  court  follows  the  Colorado  system  rejecting  riparian  rights 
in  toto. 

Text,  c.  49. 

Administration. — There  is  a  State  board  of  irrigation,  consist- 
ing of  the  governor,  surveyor  general,  and  attorney  general  of  Ne- 
vada (Stats.  1901,  p.  72;  Stats.  1907,  p.  30,  sec.  21,  adding  the 
State  Engineer  as  a  member,  to  be  its  secretary).  This  board 
shall  subdivide  the  State  into  water  subdivisions,  divisions  and 
districts  (Stats.  1907,  p.  30,  sec.  22),  and  appoint  water  commis- 
sioners, whose  duty  shall  be  to  administer  and  apportion  the 
water  according  to  priority  (Stats.  1907,  p.  30,  sec.  20).  Four 
districts  have  been  established  in  Carson  Valley.  The  board  of 
irrigation  shall  make  such  rules  and  fix  such  penalties  as  it  shall 
deem  advisable  (Stats.  1903,  p.  18;  Stats.  1905,  p.  66).  The  State 
Engineer,  appointed  by  the  governor  (Stats.  1907,  p.  30,  sec.  8), 
is  in  effect  given  power  of  keeping  a  general  lookout  over  all 
waters  in  the  State  (Stats.  1903,  p.  18,  sec.  5 ;  Stats.  1907,  p.  30,  sec. 
10;  Stats.  1909,  c.  31,  p.  31),  and  shall  co-operate  with  the  United 
States  Reclamation  Service  (Ibid.).  Any  person  obstructing  the 
officials  in  these  matters  is  guilty  of  a  misdemeanor  (Stats.  1907, 
p.  30;  Stats.  1903,  p.  18,  sec.  20.  See,  also,  Comp.  Laws  1900, 
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sees.  361,  373,  possibly  repealed  by  Stats.  1903,  p.  18).  Owners 
must  install  headgates  when  ordered  by  State  Engineer;  failure 
to  do  so  is  a  crime,  and  the  State  Engineer  may  put  them  in  at 
the  owners'  expense  (Stats.  1909,  p.  86). 

Text,  c.  50. 

Determination  of  Existing  Priorities. — The  State  Engineer  shall 
prepare  for  each  stream  in  the  State  of  Nevada  a  list  of  existing 
appropriations  according  to  priority.  For  this  purpose  he  shall  send 
blanks  to  existing  claimants  to  be  filled  out  and  sworn  to  (failure 
of  claimant  for  ninety  days  to  file  statement  is  a  crime,  Stats.  1907, 
p.  30,  sec.  16),  and  existing  decrees  of  courts  shall  be  collected. 
An  examination  shall  be  made  and  record  and  maps  prepared  by 
the  State  Engineer  (in  1905-06,  maps  were  made  of  about  150,000 
acres  on  Carson,  Walker,  Truckee  and  Humboldt  Rivers),  who 
shall  prepare  from  these  data  a  list  of  priorities  and  within  thirty 
days  thereafter  issue  certificates  of  priority.  The  list  shall  be 
recorded  with  the  county  recorder.  Within  one  year  parties  ag- 
grieved may  bring  an  action  against  the  State  Engineer  and  others 
in  court.  Expert  engineers  shall  be  employed  by  the  court  and 
not  by  the  parties.  From  the  recorded  list  the  water  commission- 
ers shall  administer  the  water  (Stats.  1903,  p.  18;  Stats.  1907,  p. 
30,  sec.  14  et  seq.).  In  1905-06  three  hundred  and  seventy-six  cer- 
tificates were  issued  and  recorded  on  Carson  River,  and  no  appeals 
were  taken. 

Text,  c.  18. 

Method  of  Appropriating.— (Stats.  1905,  p.  66;  Stats.  1907,  p. 
30,  sec.  24  et  seq.)  Application  must  be  made  to  State  Engineer, 
containing  details  of  plan,  etc.,  and  any  additional  facts  required 
by  the  State  Engineer,  in  a  form  prescribed  by  him,  and  he  shall 
record  date  of  filing  with  him.  He  may  send  it  back  for  correc- 
tion, and  must  cancel  it  if  not  returned  corrected  within  sixty  days 
(Stats.  1907,  p.  30,  sec.  25;  amd.  1909,  p.  31).  In  some  news- 
paper, if  the  application  is  satisfactory,  the  State  Engineer  pub- 
lishes (once  a  week  for  four  weeks  at  expense  of  applicant,  Stats. 
1907,  p.  30,  sec.  25)  a  notice  of  the  application  "showing  by  whom 
made,  the  quantity  of  water  sought  to  be  appropriated ;  the  stream 
from  which  the  appropriation  is  to  be  made  and  at  what  point  on 
the  stream ;  the  use  for  which  it  is  to  be  appropriated,  and  by  what 
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means,  which  notice  shall  be  published  once  a  week  for  four 
•weeks."  (The  quotation  is  from  the  statute  of  1905.)  Within 
thirty  days  after  completion  of  publication  written  protest  may 
be  filed  With  State  Engineer,  who  shall  fix  a  time  for  hearing,  not 
less  than  fifteen  days  after  filing  the  protest,  and  who  may  take 
such  action  at  the  hearing  as  he  deems  proper  (Stats.  1907,  p.  30, 
sec.  25;  amd.  1909,  p.  31).  "But  vested  rights  to  the  use  of  such 
waters  shall  in  nowise  be  lost,  prejudiced  or  impaired  by  failure 
to  protest  against  an  application  to  appropriate  the  same  under 
this  act"  (Stats.  1907,  p.  30,  sec.  25,;  Stats.  1909,  p.  31).  If  the 
application  is  approved  by  him,  he  shall  return  it  indorsed  to 
applicant,  amended  or  cut  down,  if  necessary  (subject  to  suit 
against  him  in  court  within  sixty  days  after  the  indorsement,  Stats. 
1907,  p.  30,  sec.  27).  The  State  Engineer  must  refuse  permit 
where  there  is  no  water,  or  where  it  would  injure  others,  and  go- 
ing on  after  rejection  is  a  crime  (Stats.  1907,  p.  30,  sees.  26,  27; 
Stats.  1909,  p.  31).  The  appropriator  must  file  an  affidavit  within 
thirty  days  after  time  required  by  the  permit  for  commencement 
of  work,  stating  what  work  he  has  so  far  done,  and  within  six 
months  after  issuance  of  permit,  must  file  a  map  with  the  State 
Engineer  (Stats.  1907,  p.  30,  sees.  26,  28;  amd.  1909,  p.  31).  Time 
for  beginning  and  completing  work  is  left  to  the  discretion  of  the 
State  Engineer  (Stats.  1907,  p.  30,  sec.  26).  "Upon  satisfactory 
proof  being  made  to  the  State  Engineer  that  any  application  to 
appropriate  water  has  been  perfected  in  accordance  with  the  pro- 
visions of  this  act,  said  State  Engineer  shall  issue  to  the  appli- 
cant a  certificate  setting  forth  the  name  of  the  appropriator,  date, 
source,  purpose  and  amount  of  the  appropriation,  and  if  for  irri- 
gation, a  description  of  the  land  to  be  irrigated,  which  certificate 
shall  within  thirty  days  after  its  issuance  be  recorded  in  the  county 
in  which  the  point  of  diversion  of  the  appropriation  is,  as  well  as 
in  the  county  where  the  water  is  used,  in  books  specially  kept  for 
that  purpose,  and  the  fee  for  such  records  shall  be  one  dollar 
($1),  payable  by  the  party  in  whose  favor  the  certificate  is  issued. 
The  priority  of  such  new  appropriation  shall  date  from  the  filing 
of  the  application  in  the  State  Engineer's  office"  (Stats.  1907, 
p.  30,  sec.  29.  See,  also,  Stats.  1905,  p.  66.  The  quotation  is  from 
the  statute  of  1907). 
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The  priority  of  such  appropriation  shall  date  from  the  filing 
of  the  application  in  the  State  Engineer's  office.  (See  Comp.  Laws 
1900,  sees.  425-429,  possibly  repealed  by  Stats.  1903,  p.  18;  Stats. 
1907,  p.  30,  sec.  29.) 

During    May,  1905,    to    December,  42  perfected,  and  130  remained  under 

1906,  there  were  325  applications,  be-  consideration  on  December    31,  1906. 

ing  from  almost  every  county  in  the  (Report     of      State     Engineer     for 

State;  54  were  protested,  44  rejected,  1905-06.) 

Fees  of  State  Engineer.— Statute  of  1909,  page  31,  adding  sec- 
tion 26a  to  the  Statutes  of  1907,  page  30,  is  as  follows : 

"1.  For  filing  application  for  per-  (other  than  affidavit  of  proof  of  ap- 
mit,  twenty-five  dollars  ($25),  which  propriation)  or  other  paper,  one  dol- 
shall  include  the  expense  of  publica-  lar  ($1).  4.  For  copying  papers  on 
tion  and  the  issuance  of  such  permit,  file  or  of  record  in  his  office,  ten  cents 
if  the  same  shall  issue,  and  such  ex-  (10c)  per  folio,  and  for  each  certifi- 
pense  of  publication  is  hereby  fixed  cation  under  seal  fifty  cents  (50c). 
at  the  sum  of  ten  dollars  ($10),  which  All  fees  collected  under  the  provisions 
sum  shall  be  paid  on  the  certificate  of  of  this  act  by  the  State  Engineer 
the  State  Engineer,  approved  by  the  shall  be  paid  by  him  into  the  State 
State  Board  of  Examiners,  and  the  treasury  at  least  once  in  each  month, 
State  Controller  shall  draw  his  war-  and  the  same  shall  become  a  part  of 
rant  on  the  State  Treasurer  for  the  the  general  fund;  and  at  the  time  of 
payment  of  such  expense  of  publica-  such  payment  the  State  Engineer  shall 
tion.  2.  For  filing  proof  of  beneficial  deliver  to  the  State  Treasurer  an  item- 
use,  two  dollars,  which  shall  include  ized  account,  duly  certified  by  him, 
certificate  thereof,  if  the  same  shall  showing  the  names  of  the  persons  by 
issue.  3.  For  filing  each  transfer,  whom  such  fees  are  paid,  and  the  pur- 
agreement,  assignment,  waiver,  re-  poses  for  which  such  payments  were 
lease,  relinquishment,  deed,  affidavit  made." 

Text,  §§  486,  487. 

Duty  and  Measurement  of  Water. — The  maximum  used  to  irri- 
gate one  acre  was  fixed  at  three  acre-feet  per  year  per  acre  in 
the  Statutes  of  1903,  page  18.  This  was  repealed  in  the  Stat- 
utes of  1905,  page  66,  but  re-enacted  in  Statutes  of  1907,  page 
30,  section  5.  The  standard  of  measurement  is  one  cubic  foot 
per  second.  (Comp.  Laws  1900,  sec.  360;  Stats.  1907,  p.  30,  sec. 
6.)  The  Statutes  of  1907,  page  426,  and  1911,  chapter  141,  pro- 
vide for  an  investigation  of  the  duty  of  water  in  irrigation. 

The  following  amendment  was  passed  in  1909: 

"The   maximum   quantity  of  water  priated  for  each  acre  shall  not  exceed 

which  may  hereafter  be  appropriated  three  (3)  acre-feet  per  annum.     In  all 

for  irrigation  purposes  in  the  State  of  parts  of  the  State  where  water  is  bene- 

Nevada,  shall  be  as   follows:    In  all  ficially  used  for  irrigation  for  a  period 

parts  of  the  State  where  water  cannot  of  nine  months  or  more  in  each  year, 

be  beneficially  used  for  irrigation  for  the  maximum  quantity  of  water  that 

a  greater  period  than  six  months  each  may  be  appropriated  shall  not  excocil 

year,   the   maximum    quantity   appro-  three  (3)  acre-feet  for  the  five  months 
W»ter  Right* — 93 
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beginning  May  15th  and  extending  to  by  the  mtvnber  of  months  of  each  year 

October   15th  of  each  year,  for  each  other  than  the  five  months  hereinbe- 

acre  of  land  supplied,  and  the  maxi-  fore  named,  during  which  water  is  so 

mum  quantity  of  water  that  may  be  beneficially  used."     Stats.  1909,  p.  31, 

appropriated  for  each  acre  during  the  amending  section  5  of  the  Act  of  1907, 

remainder  of  each  year  shall  not  exceed  p.  30. 
one-half  of   one   acre-foot   multiplied 

Public  Service. — A  public  service  commission  is  created  in 
Statutes  of  1911,  chapter  162. 

Crimes  and  Police  Regulations. — Pollution  of  streams  with 
substances  injurious  to  health  of  persons,  fish  or  livestock  is  made 
a  misdemeanor  (Stats.  1903,  p.  214).  Interfering  with  State  En- 
gineer is  a  misdemeanor  (Stats.  1903,  p.  18,  sec.  20).  Diverting 
water  to  waste  it  is  a  misdemeanor  (Comp.  Laws  1900.  sees.  430, 
431 ).  Willfully  obstructing  flow  of  stream  is  a  misdemeanor  ( Comp. 
Laws  1900,  sees.  432-434).  Throwing  sawdust  into  a  stream  is 
a  misdemeanor,  even  though  the  stream  is  not  wholly  within  the 
State  (Comp.  Laws  1900,  sees.  4879,  4881).  Pollution  is  a  misde- 
meanor, excepting  quartz-mills  or  ore  reduction  works  (Stats. 
1907,  p.  104;  Stats.  1911,  c.  56).  Throughout  the  irrigation  acts 
are  numerous  criminal  provisions  in  the  nature  of  police  regula- 
tions, such  as  interfering  with  the  water  officials  (Stats.  1903,  p. 
18,  sec.  20;  Stats.  1907,  p.  30,  sec.  30);  or  failing  to  maintain 
headgates  (Stats.  1909,  p.  86) ;  or  injuring  water  structures  (Stats. 
1909,  p.  48). 

Text,  c.  58. 

Irrigation  Districts. — Irrigation  districts  based  on  the  "Wright 
Act  of  California  are  provided  in  Compiled  Laws  of  1900.  sections 
374-423.  A  new  irrigation,  drainage  and  water-storage  district 
act  was  passed  in  1911  (Stats.  1911,  c.  134). 

Miscellaneous. — "There  is  no  absolute  property  in  the  waters 
of  a  natural  watercourse  or  natural  lake.  No  right  can  be  ac- 
quired to  such  waters  except  a  usufructuary  right — the  right  to 
use  it,  or  dispose  of  its  use  for  a  beneficial  purpose"  (Stats. 
1907,  p.  30,  sec.  3).  The  quantity  appropriated  does  not  extend 
beyond  what  can  be  economically  used  and  surplus  must  be  re- 
turned to  the  stream  (Ibid.,  sec.  4). 

All  appropriations  for  irrigation  are  appurtenant  to  the  land 
irrigated,  and  can  be  separated  therefrom  only  by  becoming  appur- 
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tenant  to  other  land  for  irrigation  by  transfer  after  approval  of 
tlie  State  Engineer  and  publication  of  notice,  subject  to  review  in 
the  district  court  (Stats.  1905,  p.  66.  But  see  Stats.  1907,  p.  30, 
sec.  26).  "Any  person  changing  his  place  of  diversion  or  manner 
of  use  as  specified  in  this  act,  shall  not  thereby  lose  any  priority 
of  right  upon  the  stream  he  may  have  heretofore  acquired"  (Stats. 
1907,  p.  30,  sec.  26;  amd.  1909,  p.  31). 

Co-operation  with  the  irrigation  plans  of  the  United  States  in 
general  is  provided  for  in  Statutes  of  1901,  page  72;  Statutes  of 
1903,  page  18;  Statutes  of  1905,  pages  66,  93,  197;  Statutes  of 
1907,  page  30.  (See  Stats.  1911,  c.  205,  p.  440,  repealing  the  act  of 
March  16,  1905.)  And  State  lands  are  made  subordinate  to  the 
Federal  plans  (Stats.  1905,  p.  93). 

General  provisions  similar  to  California  Civil  Code,  1410-1422, 
are  contained  in  Compiled  Laws,  sections  356-358  and  424.  To 
a  large  extent  the  later  statutes  supersede  these  provisions.  Stat- 
utes of  1909,  pages  91  and  247,  contain  a  definition  of  what  consti- 
tutes a  ditch. 

Regarding  the  Carey  Act,  see  Statutes  of  1911,  chapter  76  (also 
Statute  of  March  23,  1909),  accepting  the  grant;  Statutes  of 
1911,  chapter  205,  page  439,  repealing  an  act  of  March  6,  1901. 
See,  also,  Statutes  of  1911,  page  452,  saying  the  first  million  acres 
have  been  taken  up  by  projects,  and  asking  Congress  for  the  same 
amount  additional. 

A  resolution  of  1911  (Stats.,  p.  453)  replies  to  the  California 
resolution  concerning  the  waters  of  Lake  Tahoe,  "whose  claim  to 
those  waters  we  do  not  concede." 

Nevada  occupies  a  unique  position  of   Chief   Justice   Lewis   in   the   Van 

in  its  treatment  of  the  law  of  waters.  Sickle  case,  wherein  he  said : 

It  is  now  one  of  the  staunchest  sup-  "Although   it   has    sometimes  been 

porters  of  the  Colorado  system,  reject-  suggested  that   the   unoccupied  lands 

ing  the  common  law  of  riparian  rights  belong  to  the  several  States  in  which 

and  upholding  the  State  property  view  they  may  be  located,  the  suggestion 

and  the  law  of  appropriation  as  the  has  never  received  the  serious  sanction 

sole  rule  governing  waters.     But  for-  of    statesmen,   or    the  courts   of   the 

merly  the  court  held  the  other  way,       country If,  as  we  have  shown, 

and  it  was  on  the  Nevada  case  of  Van  the   water   naturally   flowing  through 

Sickle  v.  Haines,  7  Nev.  249,  15  Morr.  land  is  an  incident  or  part  of  the  land 

Mia.    Rep.    201,    that    the    California  itself,  whence  the  authority  in  a  State 

court  greatly  relied  in  Lux  v.  Haggin,  court  to  hold  that  such  incident  does 

69  Cal.   255,   10  Pac.   674,   in   estab-  not  attach  to  the  land  belonging  to 

lishing  the  California  doctrine  recog-  the  United  States  f     It  might  as  well 

nizing  riparian  rights.     Nothing  could  be    argued,    and,    indeed,    it    can    be 

be  more  vehement   in  support  of  the  maintained  with  as  much  plausibility, 

California  doctrine  than  the  opinion  that  it  has  not  the  right  to  the  grow- 
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ing  timber  upon  it,  which  is  not  more 
a  feature  of  the  soil  itself  than  a 
natural  watercourse  running  through 
it 

"It  might  as  well  be  said  that  the 
courts  can  deprive  him  of  the  land 
itself  by  holding  that  it  did  not  pass 
by  the  patent,  as  to  rule  so  respecting 
that  which  is  universally  admitted  and 
held  to  be  an  inseparable  and  valu- 
able incident  to  it.  There  is  no  rule 
of  law  that  would  not  be  more  appli- 
cable to  our  condition  than  that  which 
would  simply  justify  judicial  rob- 
bery." 

Nevertheless,  the  Nevada  court,  in 
Reno  etc.  Works  v.  Stevenson,  20  Nev. 
2G9,  19  Am.  St.  Rep.  364,  21  Pac.  317, 
4  L.  R.  A.  60,  declared  that  the  com- 
mon law  of  riparian  rights  was  utterly 
unsuited  to  conditions  in  Nevada,  and 
does  not  exist  there  (as  quoted  in  the 
text).  In  a  later  case  (Ronnow  v. 
Delmue,  23  Nev.  29,  41  Pac.  1074)  it 
was  declared  .that  "otherwise  the  right 
to  the  use  of  water  would  rest  upon 
a  very  frail  foundation."  And  in  an- 
other case  upon  the  subject  the  court 
was  very  emphatic,  saying: 

"The  doctrine  of  riparian  rights  is 
so  unsuited  to  the  conditions  existing 
in  the  State  of  Nevada,  and  is  so 
repugnant  in  its  operation  to  the  doc- 
trine of  appropriation,  that  it  is  not 


part  of  the  law,  and  does  not  prevail 
here."  (Walsh  v.  Wallace,  26  Nev. 
299,  99  Am.  St.  Rep.  692,  67  Pac. 
914).  And  in  a  more  recent  case: 

"As  time  passes  it  becomes  more 
and  more  apparent  that  the  law  of 
ownership  of  water  by  prior  appro- 
priation for  a  beneficial  purpose  is 
essential  under  our  climatic  conditions 
to  the  general  welfare,  and  that  the 
common  law  regarding  the  flow  of 
streams  which  may  be  unobjectionable 
in  such  localities  as  the  British  Isles 
and  the  coast  of  Oregon,  Washington, 
and  northern  California,  where  rains 
are  frequent  and  fogs  and  winds  laden 
with  mist  from  the  ocean  prevail  and 
moisten  the  soil,  is  unsuitable  under 
our  sunny  skies,  where  the  lands  are 
so  arid  that  irrigation  is  required  for 
the  production  of  the  crops  necessary 
for  the  support  and  prosperity  of  the 
people.  Irrigation  is  the  life  of  our 
important  and  increasing  agricultural 
interests,  which  would  be  strangled  by 
the  enforcement  of  the  riparian  prin- 
ciple." Twaddle  v.  Winters,  29  Nev. 
88.  85  Pac.  280. 

The  Nevada  court  has  been  sharply 
criticised  for  this  change  of  position 
(in  Farnham  on  Waters,  sec.  654), 
but  it  paved  the  way  for  the  statutes 
above  given. 


Nevada  Statutes  Construed. — In  the  earlier  parts  of  this  hook 
(Parts  I  to  VII,  inclusive)  Nevada  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Session  Laws. 

Stats.  1861,  p.  21,  sec.  77 74 

Stats.  1889,  p.  — 1037 

Stats.  1901,  p.  72 1097,  It399,  1276,  1309 

Stats.  1903,  p.  18,  sec.  2 523,  733,  1098,  1100,  1117,  1276,  1309 

Stats.  1903,  p.  24,  sec.  1 194,  504 

Stats.  1903,  p.  214 733 

Stats.  1905,  p.  66 296,  523.  551,  1276,  1309 

Stats.  1905,  p.  73 1276,  1309,  1319 

Stats.  1905,  p.  197 1276,  1309 

Stats.  1907,  p.  30 20,  153,  154,  194,  298,  445,  453,  503,  504,  521,  523, 

530,  542,  551,  697,  733,  1097,  1099,  1100,  1103,  1104,  1117,  1276,  1309 

Stats.  1907,  p.  104 , 733 

Stats.  1909,  p.  31 154,  296,  450,  523,  530,  698 


§  1439  NEVADA  STATUTES.  (3d  ed.)  1477 

Session  Laws — Continued. 

Stats.  1909,  p.  48 733 

Stats.  1909,  p.  86 1100 

Stats.  1909,  p.  91 480 

Stats.  1909,  p.  247 480 

Stats.  1911,  c.   76 1266 

Stats.  1911,  c.  134 379,  1262 

Stats.  1911,  c.  162 1186,  1190,  1197 

Stats.  1911,  c.  205,  p.  439 1266 

Stats.  1911,  c.  205,  p.  440 1276 

Stats.  1911,  p.  452 1266 

Stats.  1911,  p.  453 365 

Compiled  Laws. 

Comp.  Laws  1900  . . . .' 521 

Comp.  Laws  1900,  sees.  324-423 1262 

Comp.  Laws  1900,  sec.  354 194,  1097,  1166 

Comp.  Laws  1900,  sec.  356 387 

Comp.  Laws  1900,  sec.  359 153 

Comp.  Laws  1900,  sec.  424 387 

Comp.  Laws  1900,  sees.  430-434 733,  1100 

Comp.  Laws  1900,  sec.  431 1100 

Comp.  Laws  1900,  sec.  4879 733 

Comp.  Laws  1900,  sec.  4881 733 
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Declaration  of  public  ownership. 

Appropriation. 

Concerning  riparian  rights. 

Administration. 

Determination  of  existing  priorities. 

Method  of  appropriating. 

Duty  and  measurement  of  water. 

Eminent  domain. 

Miscellaneous. 

Irrigation  law  of  1907. 

Irrigation  districts. 

Miscellaneous. 

New  Mexico  statutes  construed. 

References  are  to  Laws  of  1905,  page  270,  chapter  102  (re- 
pealed in  Laws  of  1907,  p.  71,  c.  49),  Laws  of  1905,  page  284, 
chapter  104,  and  Laws  of  1907,  page  71,  chapter  49,  with  amend- 
ments in  Laws  of  1909.  There  was  no  legislative  session  in  1911. 
Previous  to  these  statutes,  the  laws  of  New  Mexico  were,  in  this 
connection,  contained  in  the  Revised  Statutes  of  1903,  chapter  44. 

Constitution. — The    Constitution    of  Mexico,  is  hereby  declared  to  belong 

1910    (not   yet,    however,    ratified    by  to  the  public  and  to  be  subject  to  ap- 

Congress)     contains    the    usual    pro-  propriation  for  beneficial  use,  in  ae- 

visions     protecting    private    property,  cordance  w'th  the  laws  of  the  State, 

and  regarding  eminent  domain.     With  Priority   oi'    appropriation    shall   give 

reference  to  irrigation  and  to  water-  the  better  right, 
rights,  article  16  is  as  follows:  "Sec.  3.     Beneficial  use  shall  be  the 

"Section  1.     All  existing  rights  to  basis,  the  measure  and  the  limit  of  the 
the  use  of  any  waters  in  this  State  right  to  the  use  of  water, 
for  any  useful  or  beneficial  purpose  "Sec.  4.     The  legislature  is  author- 
are  hereby  recognized  and  confirmed.  ized  to  provide  by  law  for  the  organ- 

"Sec.  2.     The  unappropriated  water  ization  and  operation  of  drainage  dis- 

of  every  natural  stream,  perennial  or  tricts  and  systems." 
torrential,   within   the   State   of   New 

Text,  §§  6,  170. 

Declaration  of  Public  Ownership. — All  waters  are  declared  to 
belong  to  the  public  (Stats.  1907,  c.  49,  p.  71,  sec.  1). 

Appropriation. — Priority  shall  govern  rights  in  water  (Stats. 
1907,  c.  49,  sec.  2). 

Text,  §  118. 

Concerning  Riparian  Rights. — The  statute  (Stats.  1905.  p.  270) 
contains  the  usual  provisions  that  no  one  shall  be  denied  the  right 
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to  appropriate  (sec.  1) ;  that  beneficial  use  shall  be  the  basis,  the 
measure  and  the  limit  of  all  rights  to  the  use  of  water  (sec.  26; 
Stats.  1907,  c.  49,  p.  71,  sec.  2) ;  that  priority  gives  the  better 
right  (sec.  2).  The  courts  follow  the  Colorado  system,  rejecting 
the  common  law  of  riparian  rights  in  toto. 

Text,  c.  49. 
Administration. — The  office  of  Territorial  Irrigation  Engineer 

is  created  with  the  usual  duties  and  powers  (Stats.  1907,  p.  71, 
sec.  4  et  seq.).  The  statute  of  1905  divides  the  territory  into  six 
specified  water  divisions,  with  one  water  commissioner  for  each 
(Stats.  1905,  sec.  23).  A  board  of  control  is  established  consist- 
ing of  the  Territorial  Irrigation  Engineer  and  the  water  commis- 
sioners (Stats.  1905,  sec.  24).  The  general  supervision  is  in  the 
Territorial  Engineer  (Stats.  1907,  p.  71,  sees.  4  et  seq.,  12). 

Text,  c.  51. 

Determination  of  Existing  Priorities. — The  determination  rests 
with  the  board  of  control,  subject  to  review  in  court  (Stats.  1905, 
sec.  29).  The  Territorial  Irrigation  Engineer  makes  a  survey 
after  due  notice,  and  takes  all  available  testimony  (Stats.  1905,  sec. 
29  et  seq.).  Provisions  are  made  for  contests  (Stats.  1905,  sec. 
33  et  seq.).  The  board  of  control  issues  a  certificate,  one  copy 
of  which  is  recorded  with  the  county  clerk  and  the  other  in  the 
office  of  the  Territorial  Irrigation  Engineer  (Stats.  1905,  sec.  36). 
This  system  in  the  Statute  of  1905  is  replaced  in  the  Statute  of 
1907,  page  71,  section  19  et  seq.,  by  proceedings  in  court  at  suit 
of  attorney  general. 

Text,  c.  18. 

Method  of  Appropriating. — A  general  method  applicable  to  all 
pursuits  was  established  in  chapter  104  of  the  Laws  of  1905.  This 
consists  in  filing  notice  in  the  office  of  the  probate  clerk  of  the 
county  where  the  stream  lies,  and  resembles  more  the  original 
method  as  in  force  in  California  than  it  does  the  new  method  un- 
der the  water  codes.  The  work  must  begin  within  six  months 
after  filing  notice  and  be  completed  within  eighteen  months. 
(Ibid.)  Application  to  the  Territorial  Engineer  is  not  required 
except  in  cases  of  dams  and  dikes  (sec.  19  of  c.  102),  and  not 
even  in  those  if  the  cost  of  the  work  is  to  be  less  than  $2,000  (sec. 
19),  and  even  where  required,  the  Territorial  Engineer  has  much 
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discretion  to  waive  requirements  in  favor  of  projects  which  he  does 
not  consider  of  great  importance  (sec.  19).  This  would  seem  the. 
only  one  of  the  recent  statutes  which  keeps  in  view  those  who  intend 
to  appropriate  water  only  on  a  small  scale. 

The  statute  of  1907,  below  given,  provides  the  usual  water  code 

procedure. 

• 

Text,  §5  486,  487. 

Duty  and  Measurement  of  Water. — The  second-foot  and  the 
acre-foot  are  the  units  for  time  and  volume  respectively  (Stats. 
]905,  sec.  3)  ;  and  the  miner's  inch  is  declared  equal  to  one-fiftieth 
of  the  second-foot  (Stats.  1905,  sec.  3).  The  maximum  allowed 
for  irrigation  shall  be  one  second-foot  for  seventy  acres  irrigated 
(Stats.  1905,  sec.  4). 

Text,  c.  26. 

Eminent  Domain. — Laws  of  1907,  page  71,  section  3. 

Miscellaneous. — Fees  of  the  Territorial  Engineer  are  to  be  fixed 
by  the  board  of  control  (see  Stats.  1907,  p.  71,  sec.  9,  concerning 
fees).  Nonuser  for  four  years  causes  forfeiture  of  right  (Stats. 
1905,  sec.  5).  An  unusual  provision  is  that  waterworks  for  pri- 
vate use  are  exempt  from  taxation  (Stats.  1905,  sec.  8). 

Text,  c.  49. 
Irrigation  Law  of  1907. — Only  thirty-two   notices  were  filed 

under  the  laws  of  1905.  The  laws  of  1905  were  replaced  in  1907, 
and  a  code  adopted,  based  on  the  draft  of  Mr.  Bien,  of  the  Recla- 
mation Service,  and  resembling  the  codes  of  North  and  South  Da- 
kota and  Oklahoma.  Some  references  to  this  statute  are  included 
in  the  above  analysis,  and  we  add  herewith  the  table  of  contents 
of  the  statute  of  1907. 

An  act  to  conserve  and  regulate  the  gec.  3— Who  may  exercise  right  of 

use  and  distribution  of  the  waters  of  eminent  domain  to  acquire  rights  of 

New  Mexico;  to  create  the  office  of  way  for  ditches,  etc.  Engineers  of 

Territorial  Engineer;  to  create  a  board  fj.  S.,  Territory  and  others  may  enter 

of  water  commissioners,  and  for  other  upon  pubiic  and  private  lands,  when. 

purposes.  H.  B.  No.  120.  Approved  Liability  for  damage.  Sec.  4— Cre- 

March  19,  1907.  ating  office  of  Territorial  Engineer. 

Sec.  1 — All  natural  waters  in  New  How  appointed.  Term  of  office.  Sub- 
Mexico  belong  to  public.  Sec.  2 —  ject  to  removal  for  cause.  Duties. 
Beneficial  use  basis  of  measurement  of  Salary,  etc.  Office,  where.  Not  to 
right  to  use  water.  R'ght  to  be  gov-  engage  in  private  practice,  except, 
erned  by  priority.  When  to  date.  Sec.  5 — May  employ  assistants.  Sal- 
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aries  and  expenses,  how  paid.  Sec.  6 
— To  give  bond  and  take  oath.  Sec. 
7 — Claim  for  services,  how  paid.  Sec. 
8 — Yearly  report  to  governor.  When 
to  be  rendered  and  what  to  include. 
Sec.  9 — Fees  to  be  received  by  Terri- 
torial Engineer.  Sec.  10 — Records  of 
office  public.  What  to  consist  of. 
Sec.  11 — Territorial  Engineer  to  make 
rules  necessary.  Sec.  12 — Engineer  to 
have  supervision  of  apportionment  of 
water  in  Territory.  Sec.  13 — Terri- 
tory to  be  divided  into  stream  sys- 
tems. Sec.  14 — Engineer  to  appoint 
water-masters.  Duties.  Number. 
Sec.  15 — Appeal  from  decision  of 
water-master.  How  made  and  to 
whom.  Sec.  16 — Rate  of  pay  for 
water-master.  How  paid.  Sec.  17 — 
Report  of  water-master.  To  whom 
and  what  to  consist  of.  Sec.  18 — En- 
gineer to  assist  county  commissioners 
in  miscellaneous  work.  Sec.  19 — En- 
gineer to  make  hydrographic  surveys. 
Sec.  20 — Attorney  general  to  insti- 
tute suit  when  and  for  what  purpose. 
Proviso.  Sec.  21 — Procedure  in  suits 
for  determination  of  water-rights. 
May  be  submitted  to  jury  or  referee. 
Sec.  22  —  Appropriation  "Hydro- 
graphic  Survey  Fund."  Sec.  23 — 
Copy  of  decree  to  be  filed  in  office  of 
engineer.  Contents  of  decree.  Sec. 
24 — Method  of  making  application, 
etc.,  for  water-right.  Engineer  may 
require  additional  information,  when. 
Excess  of  water.  Sec.  25 — Date  of 
application  to  go  on  record.  If  ap- 
plication is  defective  as  to  form, 
method  of  correction.  Conditions  gov- 
erning priority  rights.  Proviso.  Sec. 
26 — Mode  of  procedure  if  application 
is  correct.  Publication  of  notice. 
Proof  of  publication  to  be  filed.  Sec. 
27 — Further  steps  necessary  to  secure 
water-rights.  Proviso.  Sec.  28 — 
When  engineer  may  reject  applica- 
tion. Sec.  29 — Time  in  which  work 
must  be  completed.  Proviso.  Sec.  30 
— Inspection  of  completed  work. 
When  and  how.  Proviso.  Sec.  31 — 
Certificate  of  approval.  When  is- 
sued. Sec.  32 — If  works  unsafe,  en- 
gineer to  notify.  Fees  for  inspection, 
how-  and  by  whom  to  be  paid.  Pro- 
viso. Sec.  33 — Misdemeanor  to  use 
works,  etc.,  until  notice  is  received  by 
engineer  that  same  are  or  have  been 
made  safe.  Sec.  34 — Inspection  of 


completed  work.  How  and  when 
made.  See.  35 — Time  may  be  ex- 
tended. How  and  length  of  time. 
Sec.  36 — Permit  may  be  assigned. 
Binding  if  recorded.  Proviso.  Sec. 
37 — Question  of  fact  may  be  sub- 
mitted to  jury  in  suit.  Sec.  38 — 
Legal  advisers  of  Territorial  Engi- 
neer. Sec.  39 — When  water  in  excess 
is  used  or  stored,  owner  required  to 
deliver  to  other  on  application.  Sec. 
40— If  United  States  notified  that 
water  is  to  be  utilized,  no  applications 
to  be  considered.  Proviso.  Sec.  41 — 
Standard  of  measurement.  Sec.  42 — 
When  party  securing  permit  forfeits. 
Sec.  43 — Limitations  of  amount  oi: 
water  to  be  allowed.  Sec.  44 — Water 
appurtenant  to  land  cannot  be  trans- 
ferred. Proviso.  Applicant  to  pub- 
lish notice.  See.  45 — Method  of 
changing  use  of  water  already  se- 
cured. Sec.  46 — Ditch-owners  to  con- 
struct and  maintain  measuring  de- 
vices. Penalties  for  disturbing  same. 
Sec.  47 — Various  acts  constitute  mis- 
demeanors. Engineer  or  authorized 
assistant  may  make  arrest.  Duties. 
Engineer  and  assistants  may  enter  on 
public  and  private  property  for  carry- 
ing out  their  duties.  Sec.  48 — Unau- 
thorized use  of  water  a  misdemeanor. 
Sec.  49 — Owners  to  construct  bridge. 
County  commissioners  may  construct 
and  collect  cost.  See.  50— Unlawful 
to  place  or  maintain  obstructions  in 
ditch.  Sec.  51 — Penalties  for  viola- 
tions of  sections  of  this  act.  Sec.  52 
— Liens  in  this  act  superior  to  other 
encumbrances.  Sec.  53 — In  case  of 
seepage,  others  may  apply  for  water 
— When.  Sec.  54 — Rights  of  way 
granted  for  ditches,  etc.  Sec.  55 — Con- 
ditions under  which  land  may  be  trans- 
ferred from  Territory  to  other  in  fu- 
ture. Lands  granted  to  U.  S.  without 
charge.  Sec.  56 — Appropriation  for 
salaries,  etc.  Sec.  57 — Local  customs 
and  rules  to  stand.  Sec.  58 — When 
water-masters  are  to  be  appointed. 
Sec.  59 — This  act  not  to  impair  exist- 
ing vested  rights.  Sec.  60— Transfer 
of  water  from  one  stream  to  another. 
When  permissible,  and  manner  of  re- 
placement. Sec.  61 — When  works  en- 
larged, party  doing  work  to  enjoy 
benefit.  Sec.  62 — Board  of  water 
commissioners  created.  Must  take 
oaths.  Date  of  meetings.  Sec.  63 — 
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Duties.     Sec.  64 — Duties  of  engineer  board.     Expenses.     Sec.  69 — Clerk  to 

in  cases  of  appeal.     Sec.  65 — Verdict  be  appointed  by  board.     Salary.     Sec. 

of   board   to   be   final,   unless   appeal  70 — Granting  rights  of  way  over  Ter- 

to  district  court.     Sec.  66 — Duties  of  ritorial  lands.     Sec.  71 — Permits,  etc., 

board  in  cases  of  appeal  to  district  to  be  filed,  where.     Sec.   72 — Unlaw- 

court.     Costs,  how  collected.     Sec.  67  ful  to  divert  waters,  to  other  valley. 

— Board     may     adopt     seal.     Misde-  Penalties    for    violation    of    this    sec- 

meanor  to  fail  to  answer  summons  of  tion.     Sec.  73 — Repeal  section, 
board.     Penalty.    Sec.  68 — Salaries  of 

By  an  amendment  in  Laws  of  1909,  page  149,  the  foregoing 
laws  are  not  to  apply  to  stockmen  or  stock  owners  who  may  build 
or  construct  water  tanks  or  wells  for  watering  stock.  By  an 
amendment  in  Laws  of  1909,  page  374,  the  time  is  extended  to 
complete  appropriations  begun  under  the  act  of  1907. 

Text,  c.  58. 

Irrigation  Districts. — The  Wright  Act  of  California  is  intro- 
duced in  Statutes  of  1909,  chapter  109,  page  295 ;  Statutes  of  1909, 
chapter  140,  page  383. 

Miscellaneous. — Concerning  artesian  wells,  see  Laws  of  1909, 
page  177,  chapter  64,  and  page  382.  Regarding  co-operation  with 
United  States  Geological  Survey,  see  Laws  of  1909,  page  195. 
Acceptance  is  made  of  the  Carey  Act  in  Laws  of  1909.  page  260. 
Towns,  cities  and  villages  may  furnish  water  to  irrigators  (Laws 
1909,  p.  206).  Flood  waters  may  be  impounded  under  special 
provisions  (Laws  1909,  p.  371). 

New  Mexico  Statutes  Construed. — In  the  earlier  parts  of  this 
book  (Parts  I  to  VII,  inclusive),  New  Mexico  Statutes  are  construed 
or  cited  upon  the  following  pages : 

Constitution. 
Art.  2,  sees.  18,  20 648,  649 

General  Laws. 

Comp.  Laws  1874,  sec.  17 252 

Gen.  Laws  1880,  art.  ,  sec.  2 324 

Session  Laws. 

Laws  1905,  c.  15,  see.  1,  p.  43 1309,  1319 

Laws  1905,  p.  270 120,  301,, 521,  523,  549,  620,  1116 

Laws  1907,  p.  71 38,  40,  44,  50,  154,  194,  233,  296,  297,  490,  503,  504,  508, 

551,  578,  584,  620,  657,  696,  733,  1276,  1319 
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Session  Laws — Continued. 

Laws  1909,  p.  149 438 

Laws  1909,  p.  177,  c.  64 1072 

Laws  1909,  p.   195    1309 

Laws  1909,  p.  260   1266 

Laws  1909,  p.  295,  c.  109   1263 

Laws  1909,  p.  371   381 

Laws  1909,  p.  374   443 

Laws  1909,  p.  382 1072 

Laws  1909,  p.  383,  c.  140  1263 
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(3d  ed.) 

§  1441.     NORTH  DAKOTA. 

Declaration  of  State  ownership. 

Concerning  riparian  rights. 

Administration. 

Determination  of  existing  priorities. 

Method  of  appropriating. 

Duty  and  measurement  of  water. 

Fees  of  State  Engineer. 

Miscellaneous. 

North  Dakota  statutes  construed. 

In  the  session  of  the  legislature  of  1905.  a  statute  was  adopted 
after  discussion  in  the  North  Dakota  Irrigation  Congress.  This 
statute  is  the  act  of  1905,  chapter  34 ;  Revised  Codes  of  1905,  sec- 
tion 7604  et  seq.  See  chapter  37  of  the  Code  of  Civil  Procedure 
of  the  Revised  Codes  of  1905. 

The  legislation  in  North  Dakota  was  formerly  modeled  upon 
the  Civil  Code  of  California  (Stats.  1901,  p.  268).  References  are 
to  the  act  of  1905  unless  otherwise  stated. 

Text,  §&  6,  170. 

Declaration  of  State  Ownership. — All  waters  from  all  sources 
belong  to  the  public  (sec.  1).  "All  flowing  streams  and  natural 
watercourses  shall  forever  remain  the  property  of  the  State  for 
mining,  irrigating  and  manufacturing  purposes."  (Const.,  art. 
17,  sec.  210.  See  Bigelow  v.  Draper,  6  N.  D.  152,  69  N.  W.  570.) 

Text,  §  117. 

Concerning  Riparian  Rights. — All  waters  except  navigable 
streams  are  subject  to  appropriation  (sec.  1).  Beneficial  use  shall 
be  the  basis,  the  measure  and  the  limit  of  right;  priority  gives  the 
better  right  (sec.  2). 

In  the  Revised  Codes  (Civ.  Code,  sec.  4798)  appears  the  statute 
borrowed  from  Colorado  that  all  landowners  on  the  bank  of  a 
stream  have  the  right  to  the  use  of  the  water  for  irrigation. 

The  courts  uphold  the  common-law  riparian  rights  of  private 
land.  ' 

Text,  c.  49. 
Administration. — The  use  of  water  is  a  public  use    (sec.  3). 

The  office  of  State  Engineer  is  created  with  powers  of  general" 
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supervision  over  the  State  (sec.  5).  He  shalj  keep  records  (sec. 
11),  and  make  rules  subject  to  modification  by  vote  of  the  board 
of  water  commissioners  (sec.  12).  He  shall  make  surveys  of 
streams  (sec.  14),  and  co-operate  with  the  United  States  Reclama- 
tion Service  (sec.  14)  ;  and  may  inspect  the  works  of  appropriators 
at  any  time  (sec.  27). 

The  whole  State  is  divided  into  four  water  divisions  (sec.  37)  , 
with  one  commissioner  for  each  division  (sec.  38),  having  general 
control  over  the  waters  within  his  division  (sec.  39).  The  divi- 
sions may  be  subdivided  by  the  State  Engineer  into  water  dis- 
tricts (sec.  42),  with  one  water-master  for  each  district,  and  he 
shall  have  immediate  charge  of  the  waters  (sec.  43).  A  board. of 
water  commissioners  is  established,  consisting  of  the  water  com- 
missioners and  the  State  Engineer,  and  this  board  has  general 
supervision  over  the  whole  State  (sec.  4). 

Police  regulations  consist  in  such  provisions  as  that  use  of  un- 
safe works  is  a  misdemeanor  (sec.  28)  ;  likewise  the  failure  to 
maintain  a  measuring  device  (sec.  52)  ;  interference  with  officials 
(sec.  53)  ;  or  any  acts  in  general  which  contravene  the  statute 
(sec.  54).  These  are  all  misdemeanors,  and  the  penalty  therefor 
is  provided  in  section  57. 

Text,  c.  51. 

Determination  of  Existing  Priorities. — On  completion  of  the 
survey  of  any  stream  system  the  State  Engineer  delivers  the  data 
to  the  attorney  general.  Suit  is  brought  by  the  attorney  general 
within  sixty  days,  unless  already  begun  by  private  parties,  in 
which  case  the  attorney  general  may  intervene  on  behalf  of  the 
State  (sec.  13).  All  claimants  are  made  parties  and  bear  the 
cost  between  them  (sec.  16).  A  referee  may  be  appointed  to  take 
the  evidence  (sec.  33).  A  decree  is  rendered,  and  two  certified 
copies  thereof  are  given  to  the  appropriator,  who  files  one  with 
the  State  Engineer  and  the  other  in  the  office  of  the  water  commis- 
sioner of  the  division  in  which  the  stream  lies  (sec.  19). 

Text,  c.  18. 

Method  of  Appropriating. — Before  commencing  work,  applica- 
tion must  be  made  to  the  State  Engineer  on  a  form  prescribed  by 
him,  with  any  maps  he  may  demand.  Additional  information 
may  be  required  by  him  concerning  works  that  are  to  exceed  five 
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hundred  cubic  feet  per  second,  or  concerning  dams  over  thirty  feet 
in  height  (sec.  19).  An  examination  of  the  application,  correc- 
tions thereof  and  refiling,  follow  (sec.  20).  Notice  is  then  pub- 
lished once  a  week  for  four  weeks  and  proof  of  publication  made 
(sec.  22).  If  approved  the  approval  is  indorsed  upon  the  appli- 
cation, which  constitutes  a  permit  (sec.  22).  From  the  refusal 
of  the  State  Engineer  to  approve  the  application,  appeal  lies  to 
court  if  taken  within  sixty  days  (sec.  23). 

Prosecution  of  the  work  must  continue  with  diligence  (sees.  2 
and  24).  One-fifth  of  the  work  must  be  completed  in  one-half  the 
time  allowed  (sec.  24) ;  and  the  completion  must  be  within  five 
years  (sees.  20,  22),  unless  the  time  is  extended  (not  over  three 
years)  by  the  State  Engineer  (sees.  24,  30).  A  notice  of  comple- 
tion is  filed  with  the  State  Engineer,  who  makes  an  inspection  (sec. 
25),  and  issues  a  certificate  of  completion  (sec.  26).  Actual  appli- 
cation of  the  water  to  beneficial  use  must  follow  within  four  years 
(sec.  22),  unless  the  time  is  extended  by  the  State  Engineer  for 
a  time  not  over  two  years  (sec.  30).  Notice  is  given  to  the  State 
Engineer  of  the  actual  application,  and  he  makes  an  inspection 
and  issues  the  final  certificate,  which  is  called  a  license  (sec.  29). 

A  change  in  the  point  of  diversion  may  be  made  only  with  the 
approval  of  the  State  Engineer  (sec.  23). 

The  right  relates  back  to  date  of  filing  application  in  the  office 
of  the  State  Engineer  (sec.  2). 

By  an  amendment  in  laws  of  1909  (Senate  Bill  No.  188)  a  sim- 
plified method  is  provided  for  appropriating  flood  waters  from 
coulees  which,  for  the  greater  portion  of  the  year,  flow  less  than 
one-third  of  a  cubic  foot  per  second.  Application  must  be  filed 
with  State  Engineer  (Laws  1909,  c.  152,  p.  179). 

Text,  §§  486,  487. 

Duty  and  Measurement  of  Water. — The  second-foot  and  the 
acre-foot  are  the  standards  of  measurement  for  time  and  volume 
respectively  (sec.  47).  The  miner's  inch  is  declared  equal  to  one- 
fiftieth  of  a  second-foot  (sec.  47).  The  maximum  allowed  for 
irrigation  shall  not  exceed  one  second-foot  for  each  eighty  acres 
irrigated  (sec.  49).  In  the  case  of  water  from  coulees  flowing 
less  than  one-third  of  a  second-foot,  the  maximum  is  two  acre-feet 
per  acre  per  season.  (Stats.  1909,  p.  179,  Senate  Bill  188.) 
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Fees  of  State  Engineer  are  provided  in  section  10. 

Miscellaneous. — Canal  companies  are  trustees  for  consumers 
(sec.  19).  Nonuser  for  three  years  causes  loss  of  right  (sec.  48). 
Provisions  concerning  change  of  purposes  of  use  are  given  in  sec- 
tion 51;  concerning  seepage  water,  section  49;  concerning  State 
lands,  section  60. 

A  transfer  of  the  water-right  for  use  on  different  lands  may  be 
made  only  on  application  to  the  State  Engineer  and  publication 
of  notice  (sec.  50). 

Assignments  of  water-rights  or  of  permits  must  be  recorded  in 
the  office  of  the  State  Engineer  (sec.  31). 

Statute  of  1907,  page  444,  chapter  271,  defines  a  watercourse 
(quoted,  supra,  §  334). 

Concerning  water  users  associations  under  Federal  projects,  see 
Statutes  of  1905,  chapter  193.  Concerning  appropriations  by  the 
United  States,  see  Laws  1905,  chapter  34,  section  36,  page  54. 

In  the  Laws  of  1911,  chapter  124,  page  202,  and  chapter  125, 
page  203,  concern  drainage ;  and  Laws  1911,  chapter  327,  page  580, 
makes  it  a  crime  to  obstruct  the  flow  of  water  in  either  a  natural  or 
artificial  channel. 

North  Dakota  Statutes  Construed. — In  the  earlier  parts  of  this 
book  (Parts  I  to  VII,  inclusive)  North  Dakota  Statutes  are  con- 
strued or  cited  upon  the  following  pages : 

Constitution. 

Art.  16,  sec.  203   201 

Art.  17,  sec.  210  194,  198,  199 

Compiled  Laws. 
Comp.  Laws  1887,  sec.  2030 249,  657 

Revised  Codes. 

Rev.  Codes  1905,  sec.  4798  144 

Rev.  Codes  1905,  sec.  4928    629 

Rev.  Codes  1905,  sec.  7604  (Laws  1905,  c.  34,  infra) 50,  120,  194,  503,  504, 

. 523,  555 

Session  Laws. 

Stats.  1905,  c.  34,  sec.  1 120,  194,  453,  551 

Stats.  1905,  c.  34,  sec.  2 453,  503,  504 

Stats.  1905,  c.  34,  sec.  3 657,  1166 
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Session  Laws — Continued. 

Stats.  1905,  c.  34,  sec.  10 453 

Stats.  1905,  c.  34,  sec.  19 440,  1161,  1166 

Stats.  1905,  c.  34,  sec.  21 551 

Stats.  1905,  c.  34,  sec.  23 296,  445,  551 

Stats.  1905,  c.  34,  sec.  28 733 

Stats.  1905,  c.  34,  sec.  30 551 

Stats.  1905,  c.  34,  sec.  31 584 

Stats.  1905,  c.  34,  sec.  36,  p.  54 1276,  1309,  1319 

Stats.  1905,  c.  34,  sec.  43 733 

Stats.  1905,  c.  34,  sec.  44 578,  579 

Stats.  1905,  c.  34,  sec.  47 521 

Stats.  1905,  c.  34,  sec.  48 620 

Stats.  1905,  c.  34,  sec.  49 50,  523 

Stats.  1905,  c.  34,  sec.  50 296,  551 

Stats.  1905,  c.  34,  sec.  51 555 

Stats.  1905,  c.  34,  sees.  52-54 733 

Stats.  1905,  c.  34,  sec.  57 733 

Stats.  1905,  c.  34,  sec.  60 233 

Stats.  1905,  c.  34,  sec.  61,  p.  59 1309,  1319 

Stats.  1905,  c.  193,  sec.  14 1309 

Stats.  1907,  p.  444 354 

Stats.  1909,  c.  152,  p.  179 381,  523,  657 

Stats.  1911,  e.  263,  p.  468 144 
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§  1442.    OKLAHOMA. 

Declaration  of  public  ownership. 

Concerning  riparian  rights. 

Eminent  domain. 

Administration. 

Adjustment  of  existing  priorities. 

Method  of  appropriating. 

Measurement  of  water. 

Miscellaneous. 

Oklahoma  statutes  construed. 

References  are  to  the  Laws  of  1905.  page  274,  chapter  21.  There 
have  been  no  changes  of  importance  since.  There  is  nothing  upon 
waters  in  the  Constitution,  and  some  question  has  been  made 
whether  the  Constitution  continues  the  act  of  1905  in  force.  (The 
Schedule,  art.  14,  sec.  2,  continues  existing  laws,  in  general  terms.) 
The  law  previous  to  the  passage  of  the  act  of  1905  is  contained  in 
Revised  Statutes  of  1903,  chapter  44. 

Text,  §§  6,  170. 

Declaration  of  Public  Ownership. — All  waters  are  declared  to 
belong  to  the  public. 

Text,  §  117. 

Concerning  Riparian  Rights. — The  act  contains,  in  section  1, 
provisions  similar  to  those  of  South  Dakota  given  below.  The 
court  assumes  that  the  common  law  of  watercourses  is  in  force. 
(See  text,  §  117,  supra.) 

Eminent  Domain. — "No  private  property  shall  be  taken  or 
damaged  for  private  use  with  or  without  compensation  unless  by 
the  consent  of  the  owner,  except  for  private  ways  of  necessity  or 
for  drains  and  ditches  across  lands  of  others  for  agricultural,  min- 
ing, or  sanitary  purposes,  in  such  manner  as  may  be  prescribed 
by  law."  (Const,  art.  2,  sec.  23.) 

Text,  c.  49. 

Administration.— Use  of  water  is  declared  a  public  use  (sec- 
2).i  The  office  of  the  Territorial  Engineer  is  mentioned  through- 
out the  act;  but  no  such  office  was  created,  and  the  duties  of  the 

Water  Right*—  94 
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Territorial  Engineer  are  to  be  performed  by  the  secretary  of  the 

board  of  agriculture  for  the  present  (sec.  54). 

The  powers  and  duties  of  the  Territorial  Engineer  are  similar 
to  those  contained  in  the  South  Dakota  act  of  the  same  year,  out- 
lined below.  The  Territorial  Engineer  has  the  power  to  subdivide 
the  Territory  into  water  districts,  appointing  a  water-master  for 
each  district  (sec.  32  et  seq.).  For  obstructing  the  officials  or 
failure  to  maintain  the  proper  devices  the  usual  punishments  are 
specified  (in  sec.  43). 

Text,  c.  51. 

Adjustment  of  Existing  Priorities. — The  Territorial  Engineer, 
having  made  a  complete  survey  of  a  stream  (sees.  4  and  6),  fur- 
nishes the  results  to  the  attorney  general,  who,  within  sixty  days, 
brings  suit  against  the  water  users,  unless  suit  is  already  brought  by 
private  parties  (sec.  5).  A  referee  may  be  appointed  by  the  court 
(sec.  23).  A  decree  stating  specified  details  is  filed  with  the  Ter- 
ritorial Engineer  and  also  recorded  in  the  county  where  the  stream 
lies  (sec.  8). 

Text,  c.  18. 

Method  of  Appropriating. — Before  commencing  work,  an  appli- 
cation for  a  permit  must  be  made  to  the  Territorial  Engineer  in 
the  usual  way  (sec.  10).  Notice  thereof  is  published  (sec.  11), 
and  the  approval  indorsed  thereon  (sec.  12).  Beginning  work 
without  permit  from  the  Territorial  Engineer  is  a  misdemeanor 
(sec.  40).  The  work  must  be  prosecuted  with  diligence  (sec.  14), 
and  one-fifth  thereof  must  be  completed  in  one-half  the  time  speci- 
fied for  the  completion  thereof,  which  is  five  years  (sec.  10),  un- 
less the  Territorial  Engineer  specifies  a  shorter  time  (sec.  12), 
or  a  longer  time,  not  exceeding  three  years  additional  (sec.  20). 
Notice  of  completion  being  filed  with  the  Territorial  Engineer,  he 
makes  an  inspection  (sees.  15  and  17),  and  issues  a  certificate  of 
completion  (sec.  16).  Actual  application  and  use  of  the  water 
must  be  made  within  four  years  after  completion,  unless  the  Ter- 
ritorial Engineer  specifies  a  shorter  time,  or  a  longer  time  not 
exceeding  two  years  additional  (sec.  20).  On  or  before  the  date  set 
for  actual  application  of  the  water  to  beneficial  use,  the  Terri- 
torial Engineer  makes  an  inspection,  and  if  satisfactory,  issues  a 
license  (sec.  19),  which  is  the  final  certificate  issued.  The  doc- 
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trine  of  relation  is  preserved  (in  sections  1  and  10),  the  priority 

of  right  relating  back  to  the  original  application  for  permit. 

Text,  §§  486,  487. 

Measurement  of  Water. — The  second-foot  and  the  acre-foot  are 
the  units  of  time  and  flow  respectively  (sec.  27).  One  second-foot 
for  seventy  acres  is  the  maximum  allowed  for  irrigation  (sec.  29). 

Miscellaneous. — Fees  of  the  Territorial  Engineer  are  specified 
in  section  53.  All  liens  provided  for  in  this  act  shall  be  superior  in 
right  to  all  mortgages  or  other  encumbrances  hereafter  (sec.  44). 
The  water-right  is  appurtenant  to  the  land  (sees.  1  and  21),  and 
transfer  thereof  is  restricted  and  can  be  made  only  upon  application 
to  the  Territorial  Engineer  and  publication  of  notice  (sees.  21 
and  30).  Provisions  concerning  water  or  canal  companies  are  con- 
tained in  sections  9,  25.  Nonuser  for  two  years  causes  forfeiture 
(sec.  28).  Appropriations  by  the  United  States  are  covered  by 
Laws  of  1905,  chapter  21,  section  26,  page  287. 

Oklahoma  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Oklahoma  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Constitution. 

Art.  2,  sec.  7 648 

Art.  2,  sec.  23 249,  657 

Art.  2,  sec.  24 649 

Session  Laws. 

Stats.  1905,  p.  274,  c.  21,  sec.  1 38 

Stats.  1905,  p.  274,  c.  21,  sec.  2 657,  1166 

Stats.  1905,  p.  274,  c.  21,  sec.  10 549 

Stats.  1905,  p.  274,  c.  21,  sec.  21 296,  521,  551,  587 

Stats.  1905,  p.  274,  c.  21,  sec.  26 1276,  1309,  1319 

Stats.  1905,  p.  274,  c.  21,  sec.  27 521 

Stats.  1905,  p.  274,  c.  21,  sec.  28 620 

Stats.  1905,  p.  274,  c.  21,  sec.  29 523 

Stats.  1905,  p.  274,  c.  21,  sec.  30 Ii06,  521,  587 

Stats.  1905,  p.  274,  c.  21,  sec.  45 50 

Stats.  1905,  p.  274,  c.  21,  sec.  47  1319 

Stats.  1905,  p.  274,  c.  21,  see.  48  1309,  1319 
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Concerning  riparian  rights. 

Irrigation  districts. 

Public  service — Water  companies  and  consumers. 

Miscellaneous. 

Water  law  of  Oregon  of  1909. 

Laws  of  1911. 

Practical  working  of  the  Oregon  water  law. 

Oregon  statutes  construed. 

See  Lord's  Oregon  Laws  of  1910,  section  6525  et  seq.  Orig- 
inally, the  Statutes  of  Oregon  (Hill's  Annotated  Laws  of  1892, 
page  1930,  sections  1-9;  Bellinger  and  Cotton's  Annotated  Codes, 
title  11)  had  been  modeled  upon  the  Civil  Code  of  California.  In 
the  Laws  of  1899,  page  172,  a  more  enlarged  treatment  was  given 
the  subject,  but  still  resembling  the  California  code  (amended  in 
Statutes  of  1901,  page  136;  1903,  special  session,  page  25).  In 
1905,  page  401,  a  new  statute  was  passed  modeled  upon  the  recent 
statutes  of  the  arid  States,  but  not  fully  the  same.  In  Laws  of 
1909,  chapters  216  and  221,  a  new  law  was  passed  similar  to  the 
Wyoming  code,  covering  the  subject  generally.  There  were  some 
new  enactments  in  1911.  There  is  nothing  in  the  State  Constitu- 
tion upon  the  subject. 

The  Law  of  1905  had  provided  for  State  Engineer;  likewise  for  filing 
posting  notice  as  under  the  California  with  the  State  Engineer  copies  of 
Civil  Code,  and  filing  a  copy  with  the  court  decrees. 

The  Laws  of  1909  and  1911  being  printed  below  in  full,  only  a 
few  matters  are  specially  noted  here. 

Text,  §§  117,  129. 

Concerning  Riparian  Rights. — Until  the  decision  in  Hough  v. 
Porter  (1908),  51  Or.  318,  98  Pac.  1083,  the  Oregon  laws  upheld 
the  common  law. of  riparian  rights  for  private  land  upon  the  same 
terms  as  in  California,  but  in  that  case  it  is  held,  in  reliance  upon 
the  Desert  Land  Act  of  Congress  of  1877,  that  no  land  patented 
since  1877  can  have  riparian  rights  except  such  a  flow  as  may  be 
necessary  for  domestic  use  upon  the  land. 

A  very  recent  case,  decided  too  riparian  rights  in  Oregon.  Eastern 
late  to  be  cited  in  the  text,  says  it  is  Oregon  etc.  Co.  v.  Willow  River  etc. 
too  late  now  to  deny  the  existence  of  Co.,  187  Fed.  466. 
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Text,  c.  58. 
Irrigation    Districts. — Irrigation     districts    based     upon    the 

Wright  Act  of  California  are  provided  in  Bellinger  and  Cotton's 
Annotated  Codes,  section  4700  et  seq.,  and  Lord's  Oregon  Laws, 
section  6525  et  seq. ;  amended  in  Statutes  of  1911,  chapter  223, 
page  378.  (See,  also.  Stats.  1911,  c.  40,  p.  63,  dissolving  Malheur 
Irr.  Dist. ;  Stats.  1911,  c.  172,  p.  256,  for  the  incorporation  of  co- 
operative irrigation  or  drainage  companies;  Stats.  1911,  c.  241,  p. 
424,  for  drainage  districts.) 

Text,  Part  VII. 

Public  Service. — The  use  of  water  for  sale,  rental  and  distribu- 
tion is  declared  a  public  use  and  subject  to  regulation  (Lord's 
Laws,  sec.  6525;  Bellinger  &  Cotton's  Ann.  Codes,  title  11,  sec. 
4993),  following  the  California  Constitution.  A  Public  Utilities 
Commission,  having  jurisdiction  over  water  companies,  was  created 
by  Statutes  of  1911,  chapter  279,  page  483. 

Miscellaneous. — In  the  Statutes  of  1907,  page  287,  chapter  145, 
Multnomah  Falls  are  reserved  from  appropriation,  the  first  legis- 
lation the  writer  recalls  withdrawing  specific  water  from  appro- 
priation. To  pollute  North  Umpqua  River  (Stats.  1911,  c.  8,  p. 
27),  or  Deschutes  River  (Stats.  1911,  c.  45,  p.  66),  is  declared  a 
crime.  Concerning  co-operation  with  United  States  Reclamation 
Service,  see  Statutes  of  1905,  page  401,  and  Statutes  of  1911,  chap- 
ter 71,  page  110. 

The  legislature  in  1868  passed  an  act  (Laws  1868,  p.  22,  sec.  9) 
authorizing  the  creation  of  drainage  districts,  which  contains  the 
following  provision:  "This  chapter  shall  not  be  construed  so  as 
to  interfere  with  the  rights  of  companies  or  individuals  for  min- 
ing, manufacturing,  or  watering  towns  or  cities."  (B.  &  C. 
Comp.,  sec.  4368.)  In  1885  an  act  was  passed  granting  to  individ- 
uals and  to  corporations  rights  of  way  over  swamp  and  other  lands 
belonging  to  the  State,  to  construct  ditches  for  manufacturing 
purposes.  (Ibid.,  sec.  3338.)  In  1899  another  law  was  enacted 
which  provided  that  all  existing  appropriations  of  water  for  bene- 
ficial purposes  should  be  respected  and  upheld,  "nor  shall  any  ex- 
isting mill  be  deprived  of  its  water-power,  however  lawfully  ac- 
quired, without  the  consent  of  its  owner."  (Ibid.,  sec.  5032.) 

Water  Law  of  Oregon.— Chapter  216,  Laws  of  1909;  Lord's 
Oregon  Laws,  section  6575  et  seq.  v 
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"An  act  providing  a  system  for  the 
regulation,  control,  distribution,  use, 
and  right  to  the  use  of  water,  and 
for  the  determination  of  existing 
rights  thereto  within  the  State  of 
Oregon,  providing  penalties  for  its 
violation  and  appropriating  money 
for  the  maintenance  thereof,  and 
declaring  an  emergency. 

"Be  it  enacted  by  the  Legislative  As- 
sembly of  the  State  of  Oregon: 

"Be  it  enacted  by  the  People  of  the 

State  of  Oregon: 

"Section  1.  Subject  to  existing 
rights,  all  waters  within  the  State  may 
be  appropriated  for  beneficial  use,  as 
herein  provided,  and  not  otherwise; 
but  nothing  herein  contained  shall  be 
BO  construed  as  to  take  away  or  im- 
pair the  vested  right  of  any  person, 
firm,  corporation,  or  association,  to 
any  water. 

"Section  2.  Water  Divisions. — The 
State  of  Oregon  is  hereby  divided  into 
two  water  divisions,  as  follows : 

"Water  Division  No.  1  shall  consist 
of  all  the  lands  embraced  within  the 
following  counties,  to  wit:  Benton, 
Clackamas,  Columbia,  Clatsop,  Coos, 
Curry,  Douglas,  Josephine,  Jackson, 
Klamath,  Lake,  Lane,  Linn,  Lincoln, 
Marion,  Polk,  Multnomah,  Tillamook, 
Yamhill  and  Washington. 

"Water  Division  No.  2  shall  consist 
of  all  the  lands  embraced  within  the 
remaining  counties  of  the  State. 

"Section  3.  Division  Superintend- 
ents, Appointments  and  Term  of. — 
There  shall  be  one  superintendent  for 
each  water  division,  who  shall,  imme- 
diately after  this  act  becomes  effect- 
ive, be  appointed  by  the  governor  to 
serve  until  January  1,  1911,  or  until 
his  successor  is  appointed  or  elected 
and  shall  have  qualified,  and  who  shall 
be  a  resident  of  the  water  division  for 
which  he  is  appointed.  At  the  general 
election  in  1910,  and  every  four  years 
thereafter,  there  shall  be  elected  by 
the  voters  of  the  counties  of  the  first 
and  second  water  divisions  o'f  the 
State  a  division  superintendent,  each 
of  whom  shall  hold  office  for  the  term 
of  four  years,  or  until  his  successor  is 
elected  and  qualified.  Each  of  said 
water  superintendents  shall  have 
knowledge  and  experience  relative  to 


the  irrigation  law  and  its  administra- 
tion, and  measurement  of  flowing 
\v;itiT,  evaporation,  seepage,  and  com- 
mon alkalies,  drainage  and  the  hydro- 
graphic  features  of  the  water  division 
in  which  the  candidate  may  reside. 

"Section  4.  Duties. — Said  division 
superintendent  shall  have  general  con- 
trol over  the  water-masters  of  the  sev- 
eral districts  within  his  division.  He 
shall  execute  the  laws  relative  to  the 
distribution  of  water,  and  perform 
such  other  functions  as  may  be  as- 
signed to  him.  He  shall  have  author- 
ity to  make  such  reasonable  regula- 
tions to  secure  the  equal  and  fair  dis- 
tribution of  water  in  accordance  with 
the  determined  rights  as  may  be 
needed  in  his  division.  Such  regula- 
tions shall  not  be  inconsistent  with 
the  laws  of  the  State. 

"Section  5.  Appeal  from. — Any 
person,  association,  or  corporation 
who  may  deem  himself,  or  itself,  ag- 
grieved by  any  such  order  or  regula- 
tion of  such  division  superintendent 
shall  have  the  right  to  appeal  from 
the  same  to  the  Board  of  Control  by 
filing  with  it  a  copy  of  the  order  or 
regulation  complained  of  and  a  state- 
ment of  the  manner  in  which  the  same 
injuriously  affects  the  petitioner's  in- 
terest. The  board  shall,  after  due 
notice,  hear  whatever  testimony  may 
be  adduced  by  the  petitioner,  either 
orally  or  by  affidavit,  and  shall  have 
the  power  to  suspend,  amend  or  con- 
firm the  order  complained  of. 

"Section  6.  Water  Division  Super- 
intendent and  Compensation  of. — 
Each  division  superintendent  shall  re- 
ceive a  salary  of  two  thousand  four 
hundred  dollars  per  annum,  in  full 
compensation  for  all  his  services,  and 
shall  in  addition  thereto  be  paid  his 
actual  traveling  expenses  when  called 
away  from  home  in  the  performance 
of  his  duties.  Such  salary  and  ex- 
penses shall  be  paid  at  the  same  time 
and  in  the  same  manner  as  those  of 
other  State  officers.  Such  division 
superintendents  shall  not  engage  in 
any  other  business. 

"Section  7.  Oath  and  Bond. — Be- 
fore entering  upon  the  duties  of  his 
office,  each  division  superintendent 
shall  take  and  subscribe  an  oath  faith- 
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fully  to  perform  the  duties  of  his 
office,  and  file  with  the  Secretary  of 
State  said  oath  and  his  official  bond 
in  the  penal  sum  of  five  thousand 
dollars,  with  surety,  or  sureties,  to  be 
approved  by  the  governor,  and  condi- 
tioned for  the  faithful  discharge  of 
the  duties  of  his  office. 

''Section  8.  State  Engineer. — As 
soon  as  possible  after  this  act  shall 
become  effective  a  State  Engineer, 
technically  qualified  and  experienced 
as  a  hydraulic  engineer,  shall  be  ap- 
pointed by  the  governor.  He  shall 
hold  his  office  until  January  1,  1911, 
unless  sooner  removed  by  the  governor 
for  cause,  and  until  his  successor  shall 
have  been  elected  and  shall  have  qual- 
ified. At  the  general  election  held  in 
November,  1910,  and  every  four  years 
thereafter,  there  shall  be  elected  a 
State  Engineer  by  the  voters  of  the 
State,  whose  term  of  office  shall  be 
four  years,  and  until  his  successor  is 
elected  and  qualified.  He  shall  re- 
reive  a  salary  of  $2400.00  per  annum 
and  actual  necessary  traveling  ex- 
penses while  away  from  his  office  in 
the  discharge  of  official  duties,  pay- 
able as  other  State  officers  are  paid. 
He  shall  perform  such  duties  as  are 
prescribed  by  law,  and  may  employ 
assistants  and  purchase  materials  and 
supplies  necessary  for  the  proper  con- 
duct and  maintenance  of  his  depart- 
ment in  pursuance  of  appropriations 
as  made  from  time  to  time  for  such 
purposes. 

"Section  9.  Board  of  Control. — 
The  State  Engineer  and  the  superin- 
tendents of  the  two  water  divisions 
shall  constitute  a  Board  of  Control, 
which  shall,  under  such  regulations  as 
may  be  prescribed  by  law,  have  the 
supervision  of  the  waters  of  the  State, 
and  of  their  appropriation,  distribu- 
tion, and  diversion,  and  of  the  various 
officers  connected  therewith.  Tho  de- 
cisions of  said  board  shall  be  subject 
to  appeal  to  the  circuit  and  supreme 
courts,  which  appeal  shall  be  jjovcrnnl 
by  the  practice  in  suits  in  equity,  un- 
less otherwise  provided  herein.  Said 
board  shall  have  an  office  in  the  capi- 
tol  at  Salem,  and  shall  hold  two  reg- 
ular meetings  each  year  for  the 
transaction  of  such  business  as  may 
come  before  it,  the  first  of  said  meet- 


ings to  begin  on  the  second  Wednes- 
day in  April  and  the  second  on  the 
third  Wednesday  in  November.  The 
State  Engineer  shall  be  ex-officio  pres- 
ident of  said  board,  and  shall  have 
a  right  to  vote  on  all  questions  coming 
before  it.  A  majority  of  said  board 
shall  constitute  a  quorum  to  transact 
business.  The  board  shall  have  power 
to  adjourn  meetings  from  time  to 
time,  and  to  meet  in  special  session  at 
the  call  of  the  president,  or  of  any 
two  members.  Notice  of  any  special 
meeting  must  be  given  by  registered 
mail  to  each  member  three  days  before 
the  date  thereof,  but  such  meeting 
may  be  held  at  any  time  when  all 
members  of  the  board  are  present. 

"Section  10.  Secretary  and  Other 
Assistants;  Salary. — The  Board  of 
Control  shall  have  authority,  with 
power  of  removal,  to  appoint  a  secre- 
tary, who  shall  receive  a  salary  of 
twelve  hundred  dollars  per  annum. 
He  may  be  required  by  the  board  to 
furnish  such  bond  as  it  may  deem 
necessary,  for  the  faithful  perform- 
ance of  his  duties.  The  duties  of  the 
secretary  shall  consist  in  keeping  a 
full,  true,  and  complete  record  of  the 
transactions  of  the  Board  of  Control, 
and  he  shall  certify,  under  seal,  all 
water-right  certificates  made  accord- 
ing to  law.  He  shall  perform  such 
other  duties  as  may  be  imposed  by 
law  or  required  of  him  by  the  board. 
Said  board  shall  also  have  the  power 
to  employ  such  other  assistants  and 
purchase  materials  and  supplies  as 
may  be  necessary  for  the  proper  con- 
duct of  its  business. 

"Section  11.  Determination. — Upon 
a  petition  to  the  Board  of  Control, 
signed  by  one  or  more  water  users 
upon  any  stream,  requesting  the  de- 
termination of  the  relative  rights  of 
the  various  claimants  to  the  waters  of 
that  stream,  it  shall  be  the  duty  of 
the  Board  of  Control,  if.  upon  inves- 
tigation, they  find  the  facts  and  con- 
ditions are  such  as  to  justify,  to  make 
a  determination  of  the  said  rights, 
fixing  a  time  for  beginning  the  tak- 
ing of  testimony  and  tlu>  making  of 
such  examination  as  will  enable  them 
to  determine  the  rights  of  the  various 
claimants.  In  case  suit  is  brought  in 
the  circuit  court  for  the  determination 
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of  rights  to  the  use  of  water,  the  case 
may,  in  the  discretion  of  the  court,  be 
transferred  to  the  Board  of  Control 
for  determination  as  in  this  act  pro- 
vided. 

"Section  12.  Notice  of  Proceed- 
ings.— The  board  shall  prepare  a  no- 
tice, setting  forth  the  date  when  the 
engineer  will  begin  an  investigation  of 
the  flow  of  the  stream  and  of  the 
ditches  diverting  water  therefrom,  and 
a  place  and  a  time  certain  when  the 
superintendent  of  the  water  division 
in  which  that  stream  is  situated  shall 
begin  the  taking  of  testimony  as  to 
the  lights  of  the  parties  claiming 
water  therefrom.  Said  notice  shall  be 
published  in  two  issues  of  one  or  more 
newspapers  having  general  circulation 
in  the  counties  in  which  such  stream 
is  situated,  the  last  publication  of  said 
notice  to  be  at  least  thirty  days  prior 
to  the  beginning  of  taking  testimony 
by  said  division  superintendent,  or  for 
the  measurement  of  the  stream  by  the 
State  Engineer,  or  his  assistant.  The 
superintendent  taking  such  testimony 
shall  have  the  power  to  adjourn  the 
taking  of  testimony  from  time  to  time 
and  from  place  to  place,  to  suit  the 
convenience  of  those  interested. 

"Section  13.  Notice  to  Claimants. 
It  shall  be  the  duty  of  said  division 
superintendent  to  send  by  registered 
mail  to  each  person,  firm  or  corpora- 
tion, hereinafter  to  be  designated  as 
claimant,  claiming  the  right  to  the 
use  of  any  of  the  waters  of  said 
stream,  and  to  each  person,  firm  or 
corporation  owning  or  being  in  pos- 
session of  lands  bordering  on  and  hav- 
ing access  to  said  stream  or  its  trib- 
utaries, in  so  far  as  such  claimants  and 
owners  and  persons  in  possession  can 
reasonably  be  ascertained,  a  similar 
notice  setting  forth  the  date  when  the 
State  Engineer  or  his  assistant  will 
begin  the  examination  of  the  stream 
and  the  ditches  diverting  the  waters 
therefrom,  and  also  the  date  when  the 
superintendent  will  take  testimony  as 
to  the  rights  to  the  water  of  said 
stream.  Said  notice  must  be  mailed 
at  least  thirty  (30)  days  prior  to  the 
date  set  therein  for  making  the  exam- 
ination of  the  stream  or  the  taking  of 
testimony. 


"Section  14.  Statement  of  Claim- 
ant.— The  division  superintendent 
shall,  in  addition,  inclose  with  said 
notice  a  blank  form  on  which  said 
claimant  or  owner  shall  present  in 
writing  all  the  particulars  necessary 
for  the  determination  of  his  right  to 
the  waters  of  the  stream  to  which  he 
lays  claim,  the  said  statement  to  in- 
clude the  following: 

"The  name  and  postoffice  address  of 
the  claimant. 

"The  nature  of  the  right  or  use  on 
which  the  claim  is  based. 

"The  time  of  initiation  of  such  right 
or  the  commencement  of  such  use,  and 
if  distributing  works  are  required. 

"The  date  of  beginning  of  construc- 
tion. 

"The  date  when  completed. 

"The  date  of  beginning  and  com- 
pletion of  enlargements. 

"The  dimensions  of  the  ditch  as 
originally  constructed  and  as  enlarged. 

"The  date  when  water  was  first 
used  for  irrigation  or  other  beneficial 
purposes,  and  if  used  for  irrigation, 
the  amount  of  land  reclaimed  the  first 
year,  the  amount  in  subsequent  years, 
with  the  dates  of  reclamation,  and 
the  amount  and  general  location  of  the 
land  such  ditch  is  intended  to  irrigate. 

"The  character  of  the  soil  and  the 
kind  of  crops  cultivated,  and  such 
other  facts  as  will  show  a  compliance 
with  the  law  in  acquiring  the  right. 

"Section  15.  Statement  to  ~be  Un- 
der Oath. — Each  claimant  or  owner 
shall  be  required  to  certify  to  his 
statements  under  oath,  and  the  super- 
intendent of  the  water  division  in 
which  the  testimony  is  taken  is  hereby 
authorized  to  administer  such  oaths, 
which  shall  be  done  without  charge, 
as  also  shall  be  the  furnishing  of 
blank  forms  for  said  statement. 

"Section  16.  Testimony  Taken  'by 
Division  Superintendent. — Upon  the 
date  named  in  the  notice  provided  for 
herein  for  the  taking  of  testimony,  the 
division  superintendent  shall  begin  the 
taking  of  such  testimony  and  shall 
continue  until  completed.  In  case  the 
division  superintendent  of  any  water 
division  is  directly  or  indirectly  inter- 
ested in  the  water  of  any  stream  of 
his  division,  or  is  prevented  by  illness 
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or  otherwise  from  the  taking  of  such 
proofs,  the  taking  of  testimony  so  far 
as  relates  to  said  stream  shall  be  un- 
der the  direction  of  any  other  member 
of  the  Board  of  Control. 

"Section  17.  Fees. — At  the  time  of 
the  submission  of  proof  of  appropri- 
ation, or  at  the  time  of  the  taking  of 
testimony  for  the  determination  of 
rights  to  water,  the  division  superin- 
tendent shall  collect  from  each  of  the 
claimants  or  owners  a  fee  of  one 
dollar  for  the  purpose  of  recording  .the 
water-right  certificate,  when  issued,  in 
the  office  of  the  county  clerk,  together 
with  the  additional  fee  of  fifteen  cents 
for  each  acre  of  irrigated  lands  up 
to  and  including  100  acres,  and  five 
cents  per  acre  for  each  acre  in  excess 
of  100  acres  up  to  and  including  1,000 
acres,  and  one  cent  for  each  acre  in 
excess  of  1,000 ;  also  25  cents  for  each 
theoretical  horse-power  up  to  and  in- 
cluding 100  horse-power,  and  fifteen 
cents  for  each  horse-power  in  excess 
of  100  up  to  and  including  1,000 
.horse-power,  and  five  cents  for  each 
horse-power  in  excess  of  1,000  horse- 
power up  to  and  including  2,000  horse- 
power, and  two  cents  for  each  horse- 
power in  excess  of  2,000  horse-power, 
as  set  forth  in  such  proof,  the  mini- 
mum fee,  however,  for  any  claimant 
or  owner  in  such  cases  to  be  $2.50, 
also  a  fee  of  five  dollars  for  any  other 
character  of  claim  to  water.  All  fees 
collected  by  the  division  superintend- 
ent shall  be  accounted  for  at  the  fol- 
lowing regular  meeting  of  the  Board 
of  Control  and  paid  by  such  board 
into  the  general  fund  of  the  State 
treasury,  except,  however,  those  fees 
due,  or  to  be  paid  to  the  county  clerk. 
But  in  cases  of  appropriations  of 
water  made  under  a  permit  issued 
under  the  provisions  of  this  act,  only 
one  dollar  recording  fee  above  pro- 
vided shall  be  so  collected  by  the  di- 
vision superintendent. 

"Section  18.  Notice  upon  Comple- 
tion of  Testimony. — Upon  the  com- 
pletion of  the  taking  of  testimony  by 
the  division  superintendent,  it  shall  be 
his  duty  at  once  to  give  notice  by 
registered  mail  to  the  various  claim- 
ants that  at  a  time  and  place  named 
in  the  notice  not  less  than  ten  days 
thereafter,  all  of  said  evidence  shall 


be  open  to  inspection  of  the  various 
claimants  or  owners,  and  said  superin- 
tendent shall  keep  said  evidence  open 
to  inspection  at  said  places  not  less 
than  ten  days,  and  such  other  time  as 
fixed  in  the  notice.  Said  superintend- 
ent shall  also  state  in  said  notice  the 
county' in  which  the  determination  of 
the  Board  of  Control  will  be  heard 
by  the  circuit  court;  provided,  that 
said  cause  shall  be  heard  in  the  county 
in  which  said  stream  or  some  part 
thereof  is  situate. 

"Section  19.  Contests. — Should  any 
person,  corporation  or  persons  own- 
ing any  irrigation  works,  or  claiming 
any  interest  in  the  stream  or  streams 
involved  in  the  determination,  desire 
to  contest  any  of  the  rights  of  the  per- 
sons, corporations  or  associations  who 
have  submitted  their  evidence  to  the 
superintendent  as  aforesaid,  such  per- 
sons, corporations  or  associations, 
shall  within  five  days  after  the  expira- 
tion of  the  period  as  fixed  in  the 
notice  for  public  inspection,  notify  the 
superintendent  in  writing,  stating  with 
reasonable  certainty  the  grounds  of 
their  proposed  contest,  which  state- 
ment shall  be  verified  by  the  affidavit 
of  the  contestant,  his  agent  or  attor- 
ney, and  the  said  division  superintend- 
ent shall  notify  the  said  contestant 
and  the  person,  corporation  or  asso- 
ciation, whose  rights  are  contested,  to 
appear  before  him  at  such  convenient 
place  as  the  superintendent  shall  des- 
ignate in  said  notice. 

"Section  20.  Hearing. — Said  super- 
intendent shall  also  fix  the  time  and 
place  for  the  hearing  of  said  contest, 
which  date  shall  not  be  less  than 
thirty  nor  more  than  sixty  days  from 
the  date  the  notice  is  served  on  the 
party,  association  or  corporation, 
which  notice  and  returns  thereof  shall 
be  made  in  the  same  manner  as  sum- 
mons are  served  in  civil  actions  in  the 
circuit  courts  of  this  State.  Super- 
intendents of  water  divisions  shall 
have  power  to  adjourn  hearings  from 
time  to  time  upon  reasonable  notice 
to  all  the  parties  interested,  and  to 
issue  subpoenas  and  compel  the  attend- 
ance of  witnesses  to  testify  upon  such 
hearings,  which  shall  be  served  in  the 
same  manner  as  subpoenas  issued  out 
of  the  circuit  courts  of  the  State,  and 
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shall  have  the  power  to  compel  such 
witnesses  so  subpoenaed  to  testify  and 
give  evidence  in  said  matter,  and  said 
witnesses  shall  receive  fees  as  in  civil 
cases,  the  costs  to  be  taxed  in  the 
same  manner  as  are  costs  in  suits  in 
equity.  The  evidence  in  such  proceed- 
ings shall  be  confined  to  the  subjects 
enumerated  in  the  notice  of  contest. 

"Section  21.  Contests ;  Deposit  Re- 
quired.— The  superintendent  shall  re- 
quire a  deposit  of  five  dollars  from 
each  party  for  each  day  he  shall  be 
so  engaged  in  taking  evidence  of  said 
contest.  Upon  the  final  determina- 
tion of  the  matters  by  the  Board  of 
Control,  an  order  shall  be  entered 
directing  that  the  money  so  deposited 
shall  be  refunded  to  the  persons,  asso- 
ciations or  corporations  in  whose  favor 
such  contest  shall  be  determined,  and 
that  all  moneys  deposited  by  other 
parties  therein  shall  be  turned  over  by 
the  superintendent  to  the  Board  of 
Control,  who  shall  pay  the  same  into 
the  general  fund  of  the  State  treas- 
ury upon  adjournment  of  each  regular 
meeting  of  the  board. 

"Section  22.  Evidence  Transmitted. 
Upon  the  expiration  of  the  period  for 
which  the  evidence  is  kept  open  for 
inspection,  the  evidence  in  the  original 
hearing  before  the  superintendent,  and 
the  evidence  taken  in  all  contests, 
shall  be  transmitted  by  the  superin- 
tendent to  the  office  of  the  Board  of 
Control  in  person,  or  by  registered 
mail.  Such  evidence  shall  thereupon 
be  filed  with  the  board. 

"Section  23.  Measurements  of 
Streams  and  Ditches. — Tt  shall  be  the 
duty  of  the  State  Engineer,  or  some 
qualified  assistant,  to  proceed  at  the 
time  specified  in  the  notice  to  the 
parties  on  said  stream  to  make  an 
examination  of  said  stream  and  the 
works  diverting  water  therefrom,  said 
examination  to  include  the  measure- 
ment of  the  discharge  of  said  stream 
and  of  the  carrying  capacity  of  the 
various  ditches  and  canals,  and  exam- 
ination of  the  irrigated  lands;  and  an 
approximate  measurement  of  the 
lands  irrigated  or  susceptible  of  irri- 
gation from  the  various  ditches  and 
canals ;  and  to  take  such  other  steps 
and  gather  such  other  data  and  in- 


formation as  may  be  essential  to  the 
proper  understanding  of  the  relative 
rights  of  the  parties  interested ;  which 
said  observation  and  measurement 
shall  be  reduced  to  writing  ami  made 
a  matter  of  record  in  his  office,  and  it 
shall  be  the  duty  of  the  State  Engi- 
neer to  make  or  cause  to  be  made  a 
map  or  plat  on  a  scale  of  not  less 
than  one  inch  to  the  mile,  showing 
with  substantial  accuracy  the  course 
of  said  stream,  the  location  of  each 
ditch  or  canal  diverting  water  there- 
from, and  the  legal  subdivisions  of 
lands  which  have  been  irrigated  or 
which  are  susceptible  of  irrigation 
from  the  ditches  and  canals  already 
constructed. 

"Section  24.  Order  Determining 
Water-rights. — As  soon  as  practicable 
after  the  compilation  of  said  data, 
and  the  filing  of  said  evidence,  it  shall 
be  the  duty  of  the  Board  of  Control 
to  make,  and  cause  to  be  entered  of 
record  in  its  office,  an  order  deter- 
mining and  establishing  the  several 
rights  to  the  waters  of  said  stream. 
As  soon  as  practicable  thereafter  a' 
certified  copy  of  said  determination 
shall  be  filed  in  the  office  of  the  county 
clerk  of  each  county  in  which  said 
stream,  or  any  part  thereof  or  any 
tributary,  is  situated,  and  the  original 
evidence  filed  with  the  Board  of  Con- 
trol shall  be  certified  by  the  clerk  of 
the  board,  and,  together  with  a  certi- 
fied copy  of  said  determination,  shall 
be  filed  with  the  clerk  of  the  circuit 
court  by  which  such  determination  is 
to  be  heard.  The  determination  of 
the  board  shall  be  in  full  force  and 
effect  from  the  date  of  its  entry  in 
the  records  of  the  board,  unless  and 
until  its  operation  shall  be  stayed  by 
a  stay  bond  as  provided  for  by  this 
act.  Upon  the  filing  of  the  evidence 
with  the  circuit  court  of  the  county 
in  which  the  determination  is  to  be 
had,  the  board  shall  procure  an  order 
from  said  circuit  court,  or  any  judge 
thereof,  fixing  the  time  at  which  the 
determination  shall  be  heard  in  said 
court.  Copies  of  this  order,  certified 
by  the  clerk  of  said  court,  shall  be 
filed  by  the  board  as  soon  as  practi- 
cable in  the  office  of  the  county  clerk 
of  each  county  in  which  said  deter- 
mination IB  filed. 
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"Section  25.  Water-right  Certifi- 
cate.— Upon  the  final  determination 
of  the  rights  to  the  waters  of  any 
stream,  it  shall  be  the  duty  of  the 
secretary  of  the  Board  of  Control  to 
issue  to  each  person,  association  or 
corporation  represented  in  such  deter- 
mination a  certificate  to  be  signed  by 
the  president  of  the  Board  of  Control, 
and  attested  under  seal  by  the  secre- 
tary of  said  board,  setting  forth  the 
name  and  postoffice  address  of  the 
owner  of  the  right;  the  priority  of 
the  date,  extent  and  purpose  of  such 
right ;  and  if  such  water  be  for  irri- 
gation purposes,  a  description  of  the 
legal  subdivisions  of  land  to  which 
said  water  is  appurtenant.  Such  cer- 
tificate shall  be  transmitted  by  the 
president,  or  other  member  of  the 
Board  or  Control,  in  person  or  by 
registered  mail,  to  the  county  clerk  of 
the  county  in  which  such  right  is  lo- 
cated, and  It  shall  be  the  duty  of  the 
county  clerk  upon  receipt  of  the  re- 
cording fee  of  one  dollar  collected  as 
hereinbefore  provided,  to  record  the 
same  in  a  book  especially  prepared 
and  kept  for  that  purpose,  and  there- 
upon immediately  transmit  the  cer- 
tificates to  the  respective  owners. 

"Section  26.  Court  Procedure. — 
From  and  after  the  filing  of  the  evi- 
dence and  order  of  determination  in 
the  circuit  court,  the  proceedings  shall 
be  as  nearly  as  may  be  like  those  in 
a  suit  in  equity,  except  that  any  pro- 
ceedings, including  the  entry  of  a  de- 
cree, may  be  had  in  vacation  with  the 
same  force  and  effect  as  in  term  time. 
Within  thirty  days  from  the  filing  of 
such  evidence  and  order  in  the  circuit 
court,  or  within  such  further  time  as 
the  court  may  for  good  cause  allow, 
any  party  may  file  exceptions  to  the 
determination.  If  no  exceptions  «hall 
be  filed,  the  court  shall  on  the  day 
set  for  hearing  enter  a  decree  affirm- 
ing the  determination  of  the  board. 

"All  parties  may  be  heard  by  coun- 
sel upon  the  consideration  of  the  ex- 
ceptions. The  court  may,  if  neces- 
sary, remand  the  case  for  such  further 
evidence  to  be  taken  by  the  superin- 
tendent of  the  water  division  as  it 
may  direct,  and  may  require  a  further 
determination  by  the  board.  After 
the  hearing,  the  court  shall  enter  a 
decree  affirming  or  modifying  the 


order  of  the  Board  of  Control.  Upon 
the  hearing,  the  court  may  assess  and 
adjudge  against  any  party  such  costs 
as  it  may  deem  just.  Appeals  may 
be  taken  to  the  supreme  court  from 
such  decrees  in  the  same  manner  and 
with  the  same  effect  as  in  other  cases 
in  equity,  except  that  notice  of  ap- 
peal must  be  served  and  filed  within 
sixty  days  from  the  entry  of  the  de- 
cree. 

"Section  27.  Clerk  Shall  Transmit 
TI;I  .M ni>t  to  Clerk  of  Board. — The 
clerk  of  the  circuit  court,  immedi- 
ately upon  the  entry  of  any  decree 
by  the  circuit  court  or  by  the  judge 
thereof,  shall  transmit  a  certified  copy 
of  said  decree  to  the  secretary  of  the 
Board  of  Control.  The  secretary  shall 
immediately  enter  the  same  upon  the 
records  of  such  office  and  the  State 
Engineer  shall  forthwith  issue  to  the 
superintendent  or  superintendents  of 
water  divisions  instructions  in  com- 
pliance with  the  said  decree,  and  in 
execution  thereof. 

"Section  28.  Distribution. — During 
the  time  the  hearing  of  the  order  of 
the  Board  of  Control  is  pending  in- 
the  circuit  court,  and  until  a  certified 
copy  of  the  judgment,  order  or  de- 
cree of  the  circuit  court  is  transmitted 
to  the  Board  of  Control,  the  division 
of  water  from  the  stream  involved  in 
such  appeal  shall  be  made  in  accord- 
ance with  the  order  of  the  board. 

"Section  29.  Stay  Bond. — At  any 
time  after  the  determination  of  the 
board  has  been  entered  of  record,  the 
operation  thereof  may  be  stayed  in 
whole  or  in  part  bj^  any  party  by 
filing  a  bond  in  the'  circuit  court 
wherein  such  determination  is  pending 
in  such  amount  as  the  judge  thereof 
may  prescribe,  conditioned  that  such 
party  will  pay  all  damages  that  may 
accrue  by  reason  of  such  determina- 
tion not  being  enforced.  Immediately 
upon  the  filing  and  approval  of  such 
bond,  the  clerk  of  the  circuit  court 
shall  transmit  to  the  board  of  control 
a  certified  copy  of  such  bond,  which 
shall  be  recorded  in  the  records  by 
such  board,  and  the  State  Engineer 
shall  immediately  give  notice  thereof 
to  the  superintendent  of  the  proper 
water  division. 
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"Section  30.  Rehearing.  —  Within 
BIX  months  from  the  date  of  the  de- 
cree of  the  circuit  court  determining 
the  rights  upon  any  stream,  or  if  ap- 
pealed within  six  months  from  the 
decision  of  the  supreme  court,  the 
board  of  control,  or  any  party  inter- 
ested, may  apply  to  the  circuit  court 
for  a  rehearing  upon  grounds  to  be 
stated  in  the  application.  Thereupon, 
if  in  the  discretion  of  the  court  it 
shall  appear  that  there  are  good 
grounds  for  the  rehearing,  the  circuit 
court,  or  judge  thereof,  shall  make  an 
order  fixing  a  time  and  place  when 
such  application  shall  be  heard.  The 
clerk  of  the  circuit  court  shall,  at  the 
expense  of  the  petitioner,  forthwith 
mail  written  notice  of  said  application 
to  the  board  of  control  and  to  every 
party  interested,  and  state  in  such 
notice  the  time  and  place  when  such 
application  will  be  heard. 

"Section  31.  Authorized  to  Admin- 
ister Oaths. — The  members  of  the 
Board  of  Control  may  administer  oaths 
in  the  performance  of  their  official 
duties. 

''Section  32.  Fees. — The  secretary 
of  the  Board  of  Control  shall  collect 
the  following  fees,  which  shall  be  paid 
in  advance,  and  accounted  for  to  the 
board,  which  fees  shall  be  paid  into 
the  general  fund  of  the  State  Treasury 
by  such  board  at  the  adjournment  of 
each  regular  meeting;  for  making 
transcripts  of  the  records  of  the  board 
of  control  or  of  papers  or  documents 
filed  with  said  board,  one  dollar  for 
the  first  folio  and  ten  cents  for  each 
additional  folio.  For  attaching  certifi- 
cate and  seal  of  the  board  to  each 
transcript,  one  -dollar. 

"Section  33.  Conclusive,  When. — 
The  determinations  of  the  Board  of 
Control  as  confirmed  or  modified  as 
provided  by  this  act  in  proceedings 
shall  be  conclusive  as  to  all  prior 
rights,  and  the  rights  of  all  existing 
claimants  upon  the  stream  or  other 
body  of  water  lawfully  embraced  in 
the  determination. 

"Section  34.  ^Thtty  of  Water-right 
Claimants.  —  Whenever  proceedings 
shall  be  instituted  for  the  determina- 
tion of  the  rights  to  the  use  of  any 
water,  it  shall  be  the  duty  of  all  claim- 
ants interested  therein  to  appear  and 


submit  proof  of  their  respective  claims, 
at  the  time  and  in  the  manner  required 
by  law ;  and  any  such  claimant  who 
shall  fail  to  appear  in  such  proceed- 
ings and  submit  proof  of  his  claims 
shall  be  barred  and  estopped  from 
subsequently  asserting  any  rights 
theretofore  acquired  upon  the  stream 
or  other  body  of  water  embraced  in 
such  proceedings,  and  shall  be  held  to 
have  forfeited  all  rights  to  the  use  of 
said  water  theretofore  claimed  by  him. 
Any  person,  association  or  corporation 
interested  in  the  water  of  any  stream 
upon  whom  or  which  no  service  of 
notice  shall  have  been  had  of  the 
pendency  of  proceedings  for  the  de- 
termination of  the  rights  to  the  use 
of  the  water  of  said  stream,  and  who 
or  which  shall  have  no  actual  knowl- 
edge or  notice  of  the  pendency  of  said 
proceedings,  may  at  any  time  prior  to» 
the  expiration  of  one  year  after  the 
entry  of  the  determination  of  the 
board,  file  a  petition  to  intervene  in 
said  proceedings.  Such  petition  shall 
contain,  among  other  things,  all  mat- 
ters required  by  this  act,  of  claimants 
who  have  been  duly  served  with  notice 
of  said  proceedings  and  also  a  state- 
ment that  the  intervenor  had  no  actual 
knowledge  or  notice  of  the  pendency  of 
said  proceeding.  Upon  the  filing  of 
said  petition  in  intervention,  the  peti- 
tioner shall  be  allowed  to  intervene 
upon  such  terms  as  may  be  equitable, 
and  thereafter  shall  have  all  rights 
vouchsafed  by  this  act  to  claimants 
who  have  been  duly  served. 

"Section  35.  Proof  Open  to  Inspec- 
tion; Who  may  Contest. — Whenever 
the  rights  to  the  waters  of  any  stream 
have  been  determined  as  herein  pro- 
vided, and  it  shall  appear  by  the  rec- 
ords of  such  determination  that  it  had 
not  been  at  one  and  the  same  proceed- 
ing, then  in  such  case  the  Board  of 
Control  may  open  to  public  inspection, 
all  proofs  or  evidence  of  rights  to  the 
water,  and  the  findings  of  the  board  in 
relation  thereto  in  the  manner  pro- 
vided in  section  18;  and  any  persons, 
corporations,  or  associations  who  may 
desire  to  contest  the  claims  or  rights 
of  other  persons,  corporations,  or  asso- 
ciations, as  set  forth  in  the  proofs  or 
established  by  the  board,  shall  proceed 
in  the  manner  provided  for  in  sections 
19,  20  and  22;  provided,  that  contests 
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may  not  b(j  entered  into  and  shall  not 
be  maintained  except  between  claim- 
ants who  were  not  parties  to  the  same 
adjudication  proceedings  in  the  origi- 
nal hearings. 

"WATER-MASTERS. 

"Section  36.  Districts.— The  Board 
of  Control  shall  divide  each  water  di- 
vision into  water  districts,  and  said 
water  c'.istricts  to  be  so  constituted  as 
to  secure  the  best  protection  to  the 
claimants  for  water  and  the  most 
economical  supervision  on  the  part  of 
the  State;  said  water  district  shall  not 
be  created  until  a  necessity  therefor 
shall  arise,  but  shall  be  created  from 
time  to  time  as  the  claims  thereof  from 
the  streams  of  the  State  shall  be  deter- 
mined. 

"Section  37.  Water -master;  How 
Appointed. — There  shall  be  appointed 
by  the  Board  of  Control,  one  water- 
master  for  each  water  district,  who 
shall  be  a  resident  of  the  district  he 
is  appointed  for  and  who  shall  have 
been  a  resident  of  said  district  for 
one  year  immediately  prior  to  the  date 
of  his  appointment,  shall  be  selected 
from  persons  recommended  by  the 
superintendent  of  the  water  division  in 
which  such  water  district  is  situated. 
Each  water-master  shall  hold  his  office 
until  his  successor  is  elected  and  shall 
have  qualified,  and  the  Board  of  Con- 
trol shall,  by  like  selection  and  ap- 
pointment, fill  all  vacancies  which  shall 
occur  in  the  office  of  water-master. 

"Section  38.  Duty  of  Water- 
master. — It  shall  be  the  duty  of  the 
said  water-masters  to  divide  the  water 
of  the  natural  streams  or  other  sources 
of  supply  of  his  district  among  the 
several  ditches  and  reservoirs,  taking 
water  therefrom,  according  to  the 
rights  of  each  respectively,  in  whole 
or  in  part,  and  to  shut  and  fasten, 
or  cause  to  be  shut  and  fastened,  the 
headgates  of  ditches,  and  shall  regu- 
late or  cause  to  be  regulated,  the  con- 
trolling works  of  reservoirs,  in  time  of 
scarcity  of  water,  as  may  be  necessary 
by  reason  of  the  rights  existing  from 
said  streams  of  his  district.  The  water- 
master  shall  have  authority  to  regulate 
the  distribution  of  water  among  the 
various  users  under  any  partnership 
ditch  or  reservoir,  where  rights  have 


been  determined,  in  accordance  with 
existing  decrees.  Whenever,  in  the 
pursuance  of  his  duties,  the  water- 
master  regulates  a  headgate  to  a  ditch 
or  the  controlling  works  of  reservoirs, 
it  shall  be  his  duty  to  attach  to  such 
headgate  or  controlling  works,  a 
written  notice  properly  dated  and 
signed,  setting  forth  the  fact  that 
such  headgate  or  controlling  works  has 
been  properly  regulated  and  is  wholly 
under  his  control,  and  such  notice  shall 
be  a  legal  notice  to  all  parties  inter- 
ested in  the  division  and  distribution 
of  the  water  of  such  ditch  or  reservoir. 
It  shall  be  the  duty  of  the  district 
attorney  to  appear  for,  or  on  behalf 
of  the  division  superintendent  or  any 
water-master  in  any  case  which  may 
arise  in  the  pursuance  of  the  official 
duties  of  any  such  officer  within  the 
jurisdiction  of  said  district  attorney. 

"Section  39.  Water-master  Shall 
Prevent  Waste. — Said  water-master 
shall,  as  near  as  may  be,  divide,  regu- 
late and  control  the  use  of  the  water 
of  all  streams  within  his  district  by 
such  closing  or  partially  closing  of  the 
headgates  as  will  prevent  the  waste  of 
water,  or  its  use  in  excess  of  the 
volume  to  which  the  owner  of  tho 
right  is  lawfully  entitled,  and  any 
person  who  may  be  injured  by  the  ac- 
tion of  any  water-master,  shall  have 
the  right  to  appeal  to  the  circuit  court 
for  an  injunction.  Such  injunction 
shall  only  be  issued  in  case  it  can  be 
shown  at  the  hearing  that  the  water- 
master  has  failed  to  carry  into  effect 
the  order  of  the  Board  of  Control  or 
decrees  of  the  court  determining  the 
existing  rights  to  the  use  of  water. 

>.  "Section  40.  Pay  of. — Each  water- 
master  herein  provided  for  shall  re- 
ceive compensation  at  the  rate  of  $5.00 
per  day  for  each  day  he  shall  be 
actively  employed  in  the  duties  of  his 
office.  Where  the  sen-ice  may  be  im- 
proved by  continuous  employment  and 
upon  recommendation  of  the  division 
superintendent  and  the  approval  of  the 
county  court  of  the  county,  or  counties, 
in  which  said  district  is  located  by  an 
order,  or  orders,  made  at  regular  term, 
or  terms,  thereof  when  sitting  for  the 
transaction  of  county  business,  he  shall 
receive  pay  at  the  rate  of  $100.00  per 
month,  in  either  case  to  be  paid  by  the 
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county  in  which  the  work  is  performed. 
Each  water-master  shall  keep  a  true 
and  just  account  of  time  spent  by  him 
in  the  duties  of  each  county,  re- 
spectively, in  which  his  duties  may 
extend,  and  he  shall  present  a  true 
copy  thereof,  verified  by  oath,  to  the 
county  court  sitting  for  the  transaction 
of  county  business  of  the  county  in 
which  his  work  may  be  performed. 
And  the  county  court  shall,  upon  ap- 
proval thereof  by  the  superintendent 
of  the  water  division,  allow  and  pay 
the  same..  Provided,  any  water-master 
may  be  suspended  by  an  order  of  the 
county  court  of  any  county  in  which 
his  district  may  lie  in  case  said  court 
shall  find  and  enter  an  order  to  the 
effect  that  said  water-master  is  claim- 
ing more  time  than  the  public  service 
requires,  and  during  such  suspension 
such  water-master  shall  receive  no  pay. 

"Section  41.  Employment  of  As- 
sistants.— Said  water-master  shall  have 
power,  in  cases  of  emergency,  to  em- 
ploy suitable  assistants  to  aid  him  in 
the  discharge  of  his  duties.  Such 
assistants  shall  take  the  same  oath  as 
the  water-master,  and  shall  obey  his 
instructions,  and  each  shall  be  entitled 
to  such  compensation  as  his  services 
may  demand  and  as  the  superintendent 
may  recommend,  not  to  exceed  in  any 
case,  four  dollars  per  day  for  each  day 
he  is  employed,  such  payments  to  be 
made  upon  certificates  of  the  division 
superintendent  in  the  same  manner  as 
provided  for  the  payment  of  the  water- 
master.  The  term  of  service  of  such 
assistant  water-master  may  be  termi- 
nated at  any  time  by  the  division 
superintendent,  and  shall  in  no  event 
continue  after  the  emergency  has 
ceased  to  exist. 

"Section  42.  Water-masters  to  Be- 
gin Work,  When. — When  arrangements 
are  not  made  for  employment  of  a 
water-master  at  a  monthly  rate,  as 
provided  in  section  40  of  this  act,  the 
said  water-master  shall  begin  his  work 
upon  written  demand  being  made  upon 
him  therefor  by  one  or  more  water 
users.  Such  written  demand  for  his 
services  shall  be  attached  to  his  bill  for 
services  and  forwarded  with  it  to  the 
county  commissioners  of  the  proper 
county.  Where  the  said  water-master 
is  employed  by  the  month  he  shall  be- 


gin work  and  terminate  his  services  as 
the  superintendent  of  his  water  di- 
vision may  direct.  The  division  super- 
intendent may,  under  any  condition, 
call  upon  the  water-master  for  work 
within  his  district  whenever  the  neces- 
sity therefor  may  in  his  judgment 
arise. 

"Section  43.  Interference  With 
Hcadgate;  Penalty. — Any  person  who 
shall  willfully  open,  close,  change  or 
interfere  with  any  lawfully  established 
headgate  or  water-box  without  author- 
ity, or  who  shall  willfully  use  water 
or  conduct  water  into  or  through  his 
ditch  which  has  been  lawfully  denied 
him  by  the  water-master  or  other  com- 
petent authority,  shall  be  deemed 
guilty  of  a  misdemeanor.  The  pos- 
session or  use  of  water  when  the  same 
shall  have  been  lawfully  denied  by  the 
water-master  or  other  competent  au- 
thority shall  be  prima  facie  evidence 
of  the  guilt  of  the  person  using  it. 

"Section  44.  Power  of  Arrest. — 
The  water-master,  or  his  assistants, 
within  his  district  shall  have  power  to 
arrest  any  person  or  persons  violating 
any  of  the  provisions  of  this  act  and 
turn  them  over  to  the  sheriff  or  other 
competent  police  officer  within  the 
county ;  and  immediately  upon  deliver- 
ing any  such  person  so  arrested  into 
the  custody  of  the  sheriff,  it  shall  be 
the  duty  of  the  water-master  making 
such  arrest  to  immediately,  in  writing 
and  upon  oath,  make  complaint  before 
the  proper  justice  of  the  peace  against 
the  person  so  arrested, 

"PROCEDURE  RELATIVE  TO  THE  APPROPRI- 
ATION OF  WATER. 

"Section  45.  Application. — Any  per- 
son,  association  or  corporation  here- 
after intending  to  acquire  the  right  to 
the  beneficial  use  of  any  waters  shall, 
before  commencing  the  construction, 
enlargement  or  extension  of  any  ditch, 
canal  or  other  distributing  or  control- 
ling works,  or  performing  any  work  in 
connection  with  said  construction,  or 
proposed  appropriation,  make  an  ap- 
plication to  the  State  Engineer  for  a 
permit  to  make  such  appropriation. 
Any  person  who  shall  willfully  divert 
or  use  water  to  the  detriment  of  others 
without  compliance  with  law,  shall  be 
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deemed  guilty  of  a  misdemeanor.  The 
possession  or  use  of  water,  except  when 
a  right  of  use  is  acquired  in  accord- 
ance with  law,  shall  be  prima  facie 
evidence  of  the  guilt  of  the  person 
using  it. 

"Section  46.  Applications,  Nature 
of. — Each  application  for  permit  to 
appropriate  water  shall  set  forth  the 
name  and  postoffice  address  of  the 
applicant,  the  source  of  water  supply, 
the  nature  and  amount  of  the  proposed 
use,  the  location  and  description  of 
the  proposed  ditch,  canal,  or  other 
work,  the  time  within  which  it  is  pro- 
posed to  begin  construction,  the  time 
required  for  completion  of  the  con- 
struction, and  the  time  for  the  com- 
plete application  of  the  water  to  the 
proposed  use.  If  for  agricultural  pur- 
poses, it  shall  give  the  legal  sub- 
divisions of  the  land  and  the  acreage 
to  be  irrigated,  as  near  as  may  be. 
If  for  power  purposes,  it  shall  give  the 
nature  of  the  works  by  means  of  which 
the  power  is  to  be  developed,  the  head 
and  amount  of  water  to  be  utilized, 
and  the  uses  to  which  the  power  is  to 
be  applied.  If  for  the  construction  of 
a  reservoir,  it  shall  give  the  height  of 
dam,  the  capacity  of  the  reservoir,  and 
the  uses  to  be  made  of  the  impounded 
waters.  If  for  municipal  water  sup- 
ply, it  shall  give  the  present  popula- 
tion to  be  served,  and,  as  near  as  may 
be,  the  future  requirements  of  the  city. 
If  for  mining  purposes,  it  shall  give 
the  nature  of  the  mines  to  be  served, 
the  methods  of  supplying  and  utilizing 
the  water.  All  applications  shall  be 
accompanied  by  such  maps  and  draw- 
ings, in  duplicate,  and  such  other  data 
as  may  hereafter  be  prescribed  by  the 
Board  of  Control,  and  such  accompany- 
ing data  shall  be  considered  as  a  part 
of  the  application. 

"Section  47.  Applications,  Ap- 
proval of. — Upon  receipt  of  an  appli- 
cation, it  shall  be  the 'duty  of  the  State 
Engineer  to  make  an  indorsement 
thereon  of  the  date  of  its  receipt  and 
to  keep  a  record  of  the  same.  If  upon 
examination  the  application  is  found 
to  be  defective,  it  shall  be  returned 
for  correction  or  completion,  and  the 
date  of,  and  reasons  for  the  return 
thereof,  shall  be  indorsed  thereon  and 
made  a  record  in  his  office.  No  appli- 


cation shall  lose  its  priority  of  filing 
on  account  of  such  defects,  provided 
acceptable  maps  and  drawings  are  filed 
in  the  office  of  the  State  Engineer 
within  thirty  days  from  the  date  of 
said  return  to  the  applicant.  All  ap- 
plications which  shall  comply  with  the 
provisions  of  this  act  shall  be  recorded 
in  a  suitable  book  kept  for  that  pur- 
pose, and  it  shall  be  the  duty  of  the 
State  Engineer  to  approve  all  applica- 
tions made  in  proper  form  which  con- 
template the  application  of  water  to  a 
beneficial  use,  but  when  the  proposed 
use  conflicts  with  determined  rights,  or 
is  a  menace  to  the  safety  and  welfare 
of  the  public,  the  application  shall  be 
referred  to  the  Board  of  Control  for 
consideration.  It  shall  be  the  duty  of 
the  board  to  enter  an  order  directing 
the  refusal  of  such  application,  if, 
after  full  hearing,  the  public  interest 
demands.  An  application  may  be  ap- 
proved for  a  less  amount  of  water  than 
that  applied  for,  if  there  exists  sub- 
stantial reasons  therefor,  and  in  any 
event  shall  not  be  approved  for  more 
water  than  can  be  applied  to  a  bene- 
ficial use.  Applications  for  municipal 
water  supplies  may  be  approved  to  the 
exclusion  of  all  subsequent  appropria- 
tions, if  the  exigencies  of  the  case 
demand  upon  consideration  and  order 
by  the  Board  of  Control. 

"Section  48.  Application,  How  In- 
dorsed.— The  approval  or  rejection  of 
an  application  shall  be  indorsed  there- 
on and  a  record  made  of  such  indorse- 
ment in  the  State  Engineer's  office. 
The  application  so  indorsed  shall  be 
returned  immediately  to  the  applicant 
by  mail.  If  approved,  the  applicant 
shall  be  authorized,  on  receipt  thereof, 
to  proceed  with  the  construction  of  the 
necessary  works,  and  to  take  all  steps 
required  to  apply  the  water  to  a  bene- 
ficial use,  and  to  perfect  the  proposed 
appropriation.  If  the  application  is 
refused,  the  applicant  shall  take  no 
steps  toward  the  construction  of  the 
proposed  work  or  the  diversion  and  use 
of  water  so  long  as  such  refusal  shall 
continue  in  force. 

"Section  49.  Assignment  of  Per- 
mit.— Any  permit  or  license  to  ap- 
propriate water  may  be  assigned,  sub- 
ject to  the  conditions  of  the  permit, 
but  no  such  assignment  shall  be  bind- 
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ing,  except  upon  the  parties  thereto, 
unless  filed  for  record  in  the  office  of 
the  State  Engineer. 

"Section  50.  Limitation  on  Time  of 
Completing  Work. — Actual  construc- 
tion work  shall  begin  within  one  year 
from  the  date  of  approval  of  the  ap- 
plication and  the  construction  of  any 
proposed  irrigation  or  other  work  shall 
thereafter  be  prosecuted  with  reason- 
able diligence,  and  be  completed  within 
a  reasonable  time,  as  fixed  in  the  per- 
mit, not  to  exceeu  five  years  from  the 
date  of  such  approval.  The  Board  of 
Control  shall,  for  good  cause  shown, 
extend  the  time  within  which  irrigation 
or  other  works  shall  be  completed,  or 
the  right  perfected,  under  any  permit 
which  may  be  submitted  for  its  con- 
sideration by  the  State  Engineer. 

"Section  51.  Appeals. — Any  appli- 
cant may  appeal  to  the  Board  of  Con- 
trol for  relief,  which  board  .nay  modify 
the  decisions  of  the  State  Engineer  if 
it  shall  appear  that  he  has  abused  the 
authority  reposed  in  him  by  law.  Such 
appeal  shall  be  taken  within  thirty 
days  from  the  date  of  .such  decision  by 
the  State  Engineer,  and  shall  be  per- 
fected when  the  applicant  shall  have 
filed  in  the  office  of  the  board  a  copy 
of  the  order  appealed  from,  together 
with  a  petition  setting  forth  the  ap- 
pellant's reason  for  appeal,  and  such 
appeal  shall  be  heard  and  determined 
upon  such  competent  proof  as  shall  be 
adduced  by  the  applicant,  and  such 
like  proofs  as  shall  be  adduced  by  the 
State  Engineer.  The  State  Engineer 
shall  not  sit  as  a  member  of  the  board 
on  such  appeal. 

"Section  52.  Fees. — The  following 
fees  shall  be  collected  by  the  State 
Engineer  in  advance,  and  be  paid  by 
him  into  the  general  fund  of  the  State 
Treasury  on  the  last  day  of  March, 
June,  September  and  December  of 
each  year : 

"(a)  For  examining  an  applicant 
for  permit  to  appropriate  water,  three 
dollars. 

"(b)  For  filing  and  recording  permit 
to  appropriate  water  for  irrigation 
purposes,  fifteen  cents  per  acre  for 
each  acre  to  be  irrigated  up  to  and  in- 
cluding one  hundred  acres,  and  five 
cents  per  acre  for  each  acre  in  excess 
of  one  hundred  and  up  to  and  includ- 


ing one  thousand  acres;  and  one  cent 
per  acre  for  each  acre  in  excess  of  one 
thousand  acres,  or  in  case  the  applica- 
tion is  for  power  purposes,  twenty-five 
cents  for  each  theoretical  horse-power 
to  be  developed  up  to  and  including 
one  hundred,  and  ten  cents  for  each 
horse-power  in  excess  of  one  hundred 
and  up  to  and  including  one  thousand, 
and  five  cents  for  each  horse-power  in 
excess  of  one  thousand ;  or,  in  case  the 
application  is  for  any  other  purpose, 
including  applications  by  municipali- 
ties for  power  purposes,  five  dollars 
for  filing  and  recording  each  permit. 

"(c)  For  filing  or  recording  any 
other  water-right  instrument,  one  dol- 
lar for  the  first  hundred  words  and 
ten  cents  for  each  additional  hundred 
words  or  fraction  thereof. 

"(d)  For  making  copy  of  any  docu- 
ment recorded  or  filed  in  his  office,  ten 
cents  for  each  hundred  words  or  frac- 
tion thereof;  but  where  the  amount 
exceeds  $5.00,  then  only  the  actual  cost 
in  excess  of  that  amount  shall  be 
charged. 

"(e)  For  certifying  to  copies,  docu- 
ments, records,  or  maps,  one  dollar  for 
each  certificate. 

"(f)  For  blue-print  copy  of  any  map 
or  drawing,  ten  cents  per  square  foot 
or  fraction  thereof.  For  such  other 
work  as  may  be  required  of  his  office, 
actual  cost  of  the  work. 

"Section  53.  Water-right  Certifi- 
cate.— Upon  it  being  made  to  appear 
to  the  satisfaction  of  the  Board  of 
Control  that  any  appropriation  has 
been  perfected  in  accordance  with  the 
provisions  of  this  act,  it  shall  be  the 
duty  of  the  Board  of  Control  to  issue 
to  the  applicant  a  certificate  of  the 
same  character  as  that  described  in 
section  25.  Said  certificate  shall  be 
recorded  and  transmitted  to  the  ap- 
plicant as  provided  in  said  section. 
Certificates  issued  for  rights  to  the 
use  of  water  for  power  development 
acquired  under  the  provisions  of  this 
act  shall  limit  the  right  or  franchise 
to  a  period  of  forty  years  from  date 
of  application,  subject  to  a  preference 
right  of  renewal  under  the  laws  exist- 
ing at  the  date  of  expiration  of  such 
franchise  or  right. 

"Section  54.  Date  of  Right— The 
right  acquired  by  such  appropriation 
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shall  date  from  the  filing  of  the  appli- 
cation in  the  office  of  the  State  En- 
gineer. 

"Section  55.  Headgate,  Mainte- 
nance of. — The  owner  or  owners  of 
any  ditch  or  canal  shall  maintain,  to 
the  satisfaction  of  the  division  super- 
intendent of  the  division  in  which  the 
irrigation  works  are  located,  a  sub- 
stantial headgate  at  the  point  where 
the  water  is  diverted,  which  shall  be  of 
such  construction  that  it  can  be  locked 
and  kept  closed  by  the  water-master; 
and  such  owners  shall  construct  and 
maintain  when  required  by  the  division 
superintendent,  suitable  measuring  de- 
vices at  such  points  along  such  ditch 
as  may  be  necessary  for  the  purpose 
of  assisting  the  water-master  in  de- 
termining the  amount  of  water  that  is 
to  be  diverted  into  said  ditch  from  the 
stream,  or  taken  from  it  by  the  various 
users.  Any  and  every  owner  or  man- 
ager of  a  reservoir,  located  across  or 
upon  the  bed  of  a  natural  stream,  shall 
be  required  to  construct  and  maintain, 
when  required  by  the  division  superin- 
tendent, a  measuring  device  of  a  plan 
to  be  approved  by  the  State  Engineer, 
below  such  reservoir,  and  a  measuring 
device  above  such  reservoir  on  each  or 
every  stream  or  source  of  supply  dis- 
charging into  such  reservoir,  for  the 
purpose  of  assisting  the  water-master 
or  superintendent  in  determining  the 
amount  of  water  to  which  appropri- 
ators  are  entitled  and  thereafter  di- 
verting it  for  such  appropriators'  use. 
When  it  may  be  necessary  for  the  pro- 
tection of  other  water  users,  the  di- 
vision superintendent  may  require 
flumes  to  be  installed  along  the  line  of 
any  ditch.  If  any  such  owner  or  own- 
ers of  irrigation  works  shall  refuse  or 
neglect  to  construct  and  put  in  such 
headgates,  flumes  or  measuring  devices 
after  ten  days'  notice,  the  division 
superintendent  may  close  such  ditch, 
and  the  same  shall  not  be  opened  or 
any  water  diverted  from  the  source  of 
supply,  under  the  penalties  prescribed 
by  law  for  the  opening  of  headgates 
lawfully  closed,  until  the  requirements 
of  the  division  superintendent  as  to 
such  headgate,  flumes  or  measuring 
device  have  been  complied  with,  and  if 
any  owner  or  manager  of  a  reservoir 
located  across  the  bed  of  a  natural 
stream  shall  neglect  or  refuse  to  put 
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in  such  measuring  device  after  ten 
days'  notice  by  the  division  superin- 
tendent, such  superintendent  may  open 
the  sluice-gate  or  outlet  of  such  reser- 
voir ami  the  same  shall  not  be  closed 
under  penalties  of  the  law  for  chang- 
ing or  interfering  with  headgates,  until 
the  requirements  of  the  division  super- 
intendent as  to  such  measuring  devices 
are  complied  with. 

"Section  56.  Engineer's  Authority 
to  Inspect. — The  State  Engineer  shall 
have  authority  to  examine  and  inspect, 
during  construction,  any  dam,  author- 
ized under  the  provisions  of  this  chap- 
ter, or  any  ditch,  canal  or  other  work, 
and  at  the  time  of  such  inspection,  or 
thereafter,  he  shall  notify  the  parties 
constructing  such  dam,  or  other  works, 
of  any  addition  or  alteration  which  he 
considers  necessary  for  the  security  of 
the  work  or  the  safety  of  any  person 
or  persons  residing  on  or  owning  land 
in  the  vicinity  of  such  works,  or  for 
the  safety  of  their  property. 

"Section  57.  Inspection;  When  Re- 
quired.— Should  any  person  or  persons 
residing  on  or  owning  land  in  the 
neighborhood  of  any  irrigation  works 
after  completion,  or  in  course  of  con- 
struction, apply  to  the  State  Engineer 
in  writing  desiring  an  inspection  of 
such  works,  the  State  Engineer  may 
order  an  inspection  thereof.  Before 
doing  so  he  may  require  the  applicant 
for  such  inspection  to  make  a  deposit 
of  a  sum  of  money  sufficient  to  pay 
the  expenses  of  an  inspection,  and  in 
case  the  application  appears  to  him 
not  to  have  been  justified,  he  may 
cause  the  whole  or  part  of  such  ex- 
penses to  be  paid  out  of  such  deposit. 
In  case  the  application  appears  to  the 
State  Engineer  to  have  been  justified, 
he  may  require  the  owner  of  the  works 
to  pay  the  whole  or  any  part  of  the 
expenses  of  the  inspection,  and  the 
same  shall  constitute  a  valid  lien 
against  the  works,  which  may  be  en- 
forced in  the  same  manner  as  provided 
for  the  enforcement  of  mechanics' 
liens. 

"RESERVOIRS. 

"Section  58.  Procedure  Under 
Scservoir  Permit.  —  All  applications 
for  reservoir  permits  shall  be  subject 
to  the  provisions  of  sections  45  to  51, 
both  inclusive,  except  that  an  enuiuera- 
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tion  of  any  lands  proposed  to  be  irri- 
gated under  this  act  shall  not  be  re- 
quired in  the  primary  permit.  But  the 
party  or  parties  proposing  to  apply  to 
a  beneficial  use  the  water  stored  in 
any  such  reservoir  shall  file  an  applica- 
tion for  permit,  to  be  known  herein  as 
the  secondary  permit,  in  compliance 
with  the  provisions  of  sections  45  to 
51,  both  inclusive.  Said  application 
shall  refer  to  such  reservoir  for  a  sup- 
ply of  water  and  shall  show  by  docu- 
mentary evidence  that  an  agreement 
has  been  entered  into  with  the  owners 
of  the  reservoir  for  a  permanent  and 
sufficient  interest  in  said  reservoir  to 
impound  enough  water  for  the  pur- 
poses set  forth  in  said  application. 
When  beneficial  use  has  been  com- 
pleted and  perfected  under  the  second- 
ary permit,  the  division  superintendent 
shall  take  the  proof  of  the  water  user 
under  such  permit  and  the  final  cer- 
tificate of  appropriation  shall  refer  to 
both  the  ditch  described  in  the  second- 
ary permit  and  the  reservoir  described 
in  the  primary  permit. 

"Section  59.  Duty  of  Water-master 
and  Costs;  How  Payable. — Whenever 
the  owner,  manager  or  lessee  of  a 
reservoir,  constructed  under  the  pro- 
visions of  this  act,  shall  desire  to  use 
the  bed  of  a  stream,  or  other  water- 
courses, for  the  purpose  of  carrying 
stored  or  impounded  water  from  the 
reservoir  to  the  consumer  thereof,  he 
shall,  in  writing,  notify  the  water- 
master  of  the  district  in  which  the 
stored  or  impounded  water  is  to  be 
used,  giving  the  date  when  it  is  pro- 
posed to  discharge  water  from  such 
reservoir,  its  volume,  and  the  names  of 
all  persons  and  ditches  entitled  to  its 
use.  It  shall  then  be  the  duty  of  such 
water-master  to  close,  or  so  adjust  the 
headgates  of  all  ditches  from  the 
stream  or  watercourse,  not  entitled  to 
the  use  of  such  stored  water,  as  will 
enable  those  having  the  right  to  secure 
the  volume  to  which  they  are  entitled. 
The  water-master  shall  keep  a  true  and 
just  account  of  the  time  spent  by  him 
in  the  discharge  of  his  duties  as  de- 
fined in  this  section,  and  it  shall  be 
the  duty  of  the  county  commissioners 
of  the  county  wherein  the  expense  is 
incurred,  to  present  a  bill  of  one-half 
the  expense  so  incurred  to  the  reservoir 
owner,  manager  or  lessee,  and  if  such 


owner,  manager  or  lessee  shall  neglect 
for  thirty  days,  after  the  presentation 
of  such  bill  of  costs,  to  pay  the  same, 
the  said  costs  shall  be  made  a  charge 
upon  said  reservoir  and  shall  be  col- 
lected as  delinquent  taxes  until  the 
complete  payment  of  such  bill  of  costs 
has  been  made. 

"Section  60.  Attorney  General  and 
District  Attorneys  Advisors  of  State 
Engineer. — The  attorney  general  and 
the  district  or  prosecuting  attorney  of 
the  county  in  which  legal  questions 
arise,  shall  be  the  legal  advisors  of  the 
State  Engineer  and  of  the  Board  of 
Control,  and  shall  perform  any  and  all 
legal  duties  necessary  in  connection 
with  their  work,  without  other  com- 
pensation than  their  salaries  as  fixed 
by  law. 

"Section  61.  Joint  Owners;  Re- 
sponsibility. —  In  all  cases  where 
ditches  are  owned  by  two  or  more 
persons  and  one  or  more  of  such  per- 
sons shall  fail  or  neglect  to  do  a  pro- 
portionate share  of  the  work  necessary 
for  the  proper  maintenance  and  opera- 
tion of  such  ditch  or  ditches  or  to  con- 
struct suitable  headgates  or  measuring 
devices  at  the  points  where  water  is 
diverted  from  the  main  ditch,  such 
owner  or  owners  desiring  the  perform- 
ance of  such  work  may,  after  having 
given  ten  days'  written  notice  to  such 
other  owner  or  owners  who  have  failed 
to  perform  such  proportionate  share  of 
the  work,  necessary  for  the  operation 
and  maintenance  of  said  ditch  or 
ditches,  perform  such  share  of  the 
work,  and  recover  therefor  from  such 
person  or  persons  in  default  the  reason- 
able expense  of  such  work. 

"Section  62.  Lien  for  Work  Per- 
formed on  Ditch. — Upon  the  failure  of 
any  co-owner  to  pay  his  proportionate 
share  of  such  expense,  as  mentioned  in 
the  preceding  section,  within  thirty 
days  after  receiving  a  statement  of 
the  same  as  performed  by  his  co-owner 
or  owners,  such  person  or  persons  so 
performing  such  labor  may  secure  pay- 
ment of  said  claim  by  filing  an  item- 
ized and  sworn  statement  thereof,  set- 
ting forth  the  date  of  the  performance 
and  the  nature  of  the  labor  so  per- 
formed, with  the  county  clerk  of  the 
county  wherein  said  ditch  is  situated, 
and  when  so  filed  it  shall  constitute  a, 
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valid  lien  against  the  interest  of  such 
person  or  persons  in  default,  which 
said  lien  may  be  established  and  en- 
forced in  the  same  manner  as  provided 
by  law  for  the  enforcement  of  mechan- 
ics' liens. 

"Section  63.  Regulation  of  Part- 
nership Ditches  and  Reservoirs. — When 
two  or  more  persons,  joint  owners  in 
an  irrigation  ditch  or  reservoir,  not  in- 
corporated, or  their  lessees,  are  unable 
to  agree  relative  to  the  division  or  dis- 
tribution of  water  received  through 
their  ditch  or  from  their  reservoir,  it 
shall  be  lawful  for  any  such  owner  or 
owners,  his  or  their  lessee  or  lessees, 
or  either  of  them,  to  apply  to  the 
water-master  of  the  district  in  which 
such  ditch  or  reservoir  shall  be  located, 
by  a  written  notice  setting  forth  such 
fact,  asking  the  water-master  to  take 
charge  of  such  ditch  or  reservoir  for 
the  purpose  of  making  a  just  division 
or  distribution  of  the  water  from  the 
same,  to  the  parties  entitled  to  the  use 
thereof.  The  said  water-master  shall 
take  exclusive  charge  of  such  ditch  or 
reservoir  for  the  purpose  of  dividing 
the  water  therefrom  in  accordance 
with  established  rights,  and  continuing 
the  said  work  until  the  necessity  there- 
for shall  cease  to  exist.  In  all  cases 
where  the  water-master  or  an  assistant 
water-master  is  called  upon  to  divide 
the  waters  of  a  ditch  or  reservoir  be- 
tween appropriators,  he  shall  be  paid 
in  full  for  his  services  by  the  interested 
water  users  in  proportion  to  the  estab- 
lished rights  of  each,  and  shall  have  a 
lien  upon  any  land  irrigated  by  the 
water  owned  by  an  interested  water 
user  refusing  to  pay,  said  lien  to  be 
established  and  enforced  in  the  same 
manner  as  a  mechanic's  lien. 

"Section  64.  Injunctions. — In  suits 
for  injunction  affecting  the  use  of 
water  from  streams  upon  which  the 
rights  to  water  have  been  determined, 
no  restraining  order  shall  be  granted 
before  hearing  had  after  at  least  three 
days'  notice  thereof,  served  upon  all 
persons  defendant.  All  suits  for  in- 
junction involving  the  use  of  water 
shall  be  heard,  either  in  term  time  or 
during  vacation,  not  later  than  fifteen 
days  after  issues  joined,  unless  for 
good  cause  shown  further  time  be 
allowed. 


"Section  65.  Water  Appurtenant  to 
Land  for  Irrigation  Purposes. — All 
water  used  in  this  State  for  irrigation 
purposes  shall  remain  appurtenant  to 
the  land  upon  which  it  is  used ;  pro- 
vided, that  if  for  any  reason  it  should 
at  any  time  become  impracticable  to 
beneficially  or  economically  use  water 
for  the  irrigation  of  any  land  to  which 
the  water  is  appurtenant,  said  right 
may  be  severed  from  said  land,  and 
simultaneously  transferred,  and  be- 
come appurtenant  to  other  land,  with- 
out losing  priority  of  right  thereto- 
fore established,  if  such  change  can  be 
made  without  detriment  to  existing 
rights,  on  the  approval  of  an  applica- 
tion of  the  owner  to  the  Board  of 
Control.  Before  the  approval  of  such 
transfer  an  inspection  shall  be  made 
by  the  proper  division  superintendent, 
who  shall  submit  his  report  to  the 
Board  of  Control,  whereupon,  by  order, 
the  board  shall  approve  or  disapprove 
such  transfer  and  prescribe  the  condi- 
tions therefor.  Such  order  shall  be 
subject  to  appeal  as  in  this  act  pro- 
vided. 

"Section  66.  Unlawful  Use  of 
Water  and  Waste. — The  unauthorized 
use  of  water  to  which  another  person 
is  entitled,  or  the  willful  waste  of 
water  to  the  detriment  of  another, 
shall  be  a  misdemeanor,  and  the  pos- 
session or  use  of  such  water  without 
legal  right,  shall  be  prima  facie  evi- 
dence of  the  guilt  of  the  person  using 
it.  It  shall  also  be  a  misdemeanor  to 
use,  store,  or  divert  any  water  until 
after  the  issuance  of  permit  to  appro- 
priate such  waters. 

"Section  67.  Obstructing  Works. — 
Whenever  any  appropriator  of  water 
has  the  lawful  right  of  way  for  the 
storage,  diversion,  or  carriage  of  water, 
it  shall  be  unlawful  to  place  or  main- 
tain any  obstruction  that  shall  inter- 
fere with  the  use  of  the  works,  or 
prevent  convenient  access  thereto.  Any 
violation  of  the  provisions  of  this  sec- 
tion shall  be  a  misdemeanor. 

"Section  68.  Penalty  for  Misde- 
meanors Under  Tftis  Act. — All  viola- 
tions of  the  provisions  of  this  act, 
declared  herein  to  be  misdemeanor, 
shall  be  punished  by  a  fine  not  n 
ing  two  hundred  and  fifty  dollars,  nor 
less  than  ten  dollars,  or  by  imprison- 
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mont  in  the  county  jail  not  exceeding 

six  months,  or  by  both  such  fine  and 

imprisonment. 

"Section  69.  Appropriations. — There 
is  hereby  appropriated  out  of  any 
moneys  in  the  general  fund  of  the 
State  treasury  not  otherwise  appro- 
priated the  sum  of  $10,000  annually, 
or  so  much  thereof  as  may  be  neces- 
sary for  the  payment  of  the  salaries 
and  expenses  incurred  by  the  Board  of 
Control  under  the  provisions  of  this 
act. 

"There  is  hereby  appropriated  out 
of  any  moneys"  in  the  general  fund 
of  the  State  treasury  not  otherwise  ap- 
propriated the  sum  of  $5,000  annually, 
or  so  much  thereof  as  may  be  neces- 
sary for  the  salary  and  expenses  of  the 
State  Engineer,  and  the  services  of 
assistants,  and  expenses  of  the  office 
and  department  of  the  State  Engineer, 
which  appropriation  is  in  addition  to 
the  $5,000  annual  appropriation  here- 
tofore made  in  chapter  228,  Session 
Laws  of  1905. 

"All  salaries  and  expenses  incurred, 
and  material  and  supplies  furnished 
under  the  provisions  of  this  act  shall 
be  paid  at  the  same  time  and  in  the 
same  manner  as  those  of  other  officers 
of  the  State. 

"Section  70.  Vested  Bights  Pre- 
served— 

"1.  Nothing  in  this  act  contained 
shall  impair  the  vested  right  of  any 
j>erson,  association  or  corporation  to 
the  use  of  water. 

"2.  Actual  application  of  water  to 
beneficial  use  prior  to  the  passage  of 
this  act  by  or  under  authority  of  any 
riparian  proprietor,  or  by  or  under 
authority  of  his  or  its  predecessors  in 
interest,  shall  be  deemed  to  create  in 
such  riparian  proprietor  a  vested  right 
to  the  extent  of  the  actual  application 
to  beneficial  use;  provided,  such  use 
has  not  been  abandoned  for  a  contin- 
uous period  of  two  years. 

"3.  And  where  any  riparian  pro- 
prietor, or  under  authority  of  any 
riparian  proprietor  or  his  or  its  pre- 
decessors in  interest,  any  person  or 
corporation  shall,  at  the  time  this  act 
is  filed  in  the  office  of  the  Secretary 
of  State,  be  engaged  in  good  faith  in 
the  construction  of  works  for  the  ap- 
plication of  water  to  a  beneficial  use, 


the  right  to  take  and  use  such  water 
•hall  be  deemed  vested  in  such  riparian 
proprietor;  provided,  such  works  shall 
be  completed  and  said  water  devoted 
to  a  beneficial  use  within  a  reasonable 
time  after  the  passage  of  this  act. 
The  Board  of  Control,  in  the  manner 
hereinafter  provided,  shall  have  power 
and  authority  to  determine  the  time 
within  which  such  water  shall  be  de- 
voted to  a  beneficial  use.  The  right  to 
water  shall  be  limited  to  the  quantity 
actually  applied  to  a  beneficial  use 
within  the  time  so  fixed  by  the  Board 
of  Control. 

"4.  Nor  shall  anything  in  this  act 
contained  affect  relative  priorities  to 
the  use  of  water  between  or  among 
parties  to  any  decree  of  the  courts 
rendered  in  causes  determined  or  pend- 
ing prior  to  the  taking  effect  of  this 
act. 

"5.  Nor  shall  the  right  of  any  per- 
son, association  or  corporation,  to  take 
and  use  water  be  impaired  or  affected 
by  any  of  the  provisions  of  this  act 
where  appropriations  have  been  in- 
itiated prior  to  the  filing  of  this  act 
in  the  office  of  the  Secretary  of  State, 
and  such  appropriators,  their  heirs, 
successors  or  assigns,,  shall,  in  good 
faith  and  in  compliance  with  laws  ex- 
isting at  the  time  of  filing  this  act  in 
the  office  of  the  Secretary  of  State, 
commence  the  construction  of  works 
for  the  application  of  the  water  so 
appropriated  to  a  beneficial  use,  and 
thereafter  prosecute  such  work  dil- 
igently and  continuously  to  completion, 
but  all  such  rights  shall  be  adjudicated 
in  the  manner  provided  in  this  act. 

"6.  The  Board  of  Control  shall  have 
authority,  and  shall  for  good  cause, 
shown  upon  the  application  of  any  ap- 
propriator,  or  user  of  water  under  an 
appropriation  of  water  made  prior  to 
the  passage  of  this  act,  or  in  the  cases 
mentioned  in  subdivisions  3  and  5  of 
this  section,  where  actual  construction 
work  has  been  commenced  prior  to 
said  time  or  within  the  time  provided 
in  law  existing  at  the  time  of  filing 
this  act  in  the  office  of  the  Secretary 
of  State,  to  prescribe  the  time  within 
which  the  full  amount  of  the  water 
appropriated  shall  be  applied  to  a 
beneficial  use,  and  in  determining  said 
time  shall  grant  a  reasonable  time 
after  the  construction  of  the  works,  or 
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canal,  or  ditch,  used  for  the  diversion 
of  the  water,  and  in  doing  so  shall 
take  into  consideration  the  cost  of  the 
appropriation  and  application  of  such 
water  to  a  beneficial  purpose,  the  good 
faith  of  the  appropnator,  the  market 
for  water  or  power  to  be  supplied,  the 
present  demands  therefor,  and  the  in- 
come or  use  that  may  be  required  to 
provide  fair  and  reasonable  returns 
upon  the  investment.  Upon  making 
such  order  the  Board  of  Control  shall 
direct  the  State  Engineer  to  issue  a 
certificate  showing  such  determination. 
For  good  cause  shown  the  Board  of 
Control  may  extend  the  time  by  grant- 

ing  further  certificates. 

"7.  And    where    appropriations    of 

/  water  heretofore  attempted  have  been 
undertaken  in  good  faith,  and  the 
work  of  construction  or  improvement 
thereunder  has  been  in  good  faith 
commenced  and  diligently  prosecuted, 
such  appropriations  shall  not  be  set 
aside  or  avoided,  in  proceedings  under 
this  act,  because  of  any  irregularity 
or  insufficiency  of  the  notice  by  law, 
or  in  the  manner  of  posting,  record- 
ing, or  publication  thereof. 

"8.  All  rights  granted  or  declared 
by  this  act  shall  be  adjudicated  and 
determined  in  the  manner  and  by  the 
tribunals  as  provided  in  this  act.  This 
act  shall  not  be  held  to  bestow  upon 
any  person,  association  or  corpora- 
tion, any  riparian  rights  where  no  such 
rights  existed  prior  to  the  time  this 
act  takes  effect.  » 

"Section  li^~~Poriland  Water  Sup- 
ply.— The  exclusive  right  to  the  use 
of  the  waters  of  Bull  Run  and  Little 
Sandy  rivers  is  hereby  granted  to  the 
city  of  Portland,  and  all  rights  to  the 
waters  of  the  lakes,  rivers  and  streams 
of  this  State  heretofore  acquired  for 
the  purposes  of  municipal  water  sup- 
ply are  hereby  confirmed,  and  no  rights 
which  shall  be  acquired  under  this  act 
shall  impair  the  rights  of  any  munic- 
ipal corporation  to  waters  heretofore 
taken.  The  Board  of  Control  shall 
reject  or  grant,  subject  to  municipal 
use,  all  applications  where,  in  its  judg- 
ment, the  appropriation  of  the  waters 
applied  for  impair  a  municipal  water 
supply.  It  shall  be  the  duty  of 
municipal  corporations  of  the  State,  on 
request  of  the  State  Engineer,  to  fur- 
nish to  him  a  statement  of  the  amount 


and  source  of  the  municipal  water 
supply,  with  probable  increase  or  ex- 
tension of  the  same;  provided,  that 
this  act  shall  not  be  deemed  or  held  to 
and  shall  not  impair  the  rights  of  any 
person,  association  or  corporation  who 
may,  at  and  prior  to  the  time  this  act 
is  filed  in  the  office  of  the  Secretary 
of  State,  have  any  vested  right  to  or 
valid  appropriation  or  bona  fide  notice 
of  appropriation  of  the  waters  of 
either  the  Bull  Run  or  the  Little  Sandy 
River,  under  laws  heretofore  in  effect 
or  under  any  valid  contract  or  deed 
of  conveyance  heretofore  made  with  or 
by  the  city  of  Portland. 

f  "Section  72.  Eminent  Domain.  — 
/  The  United  States,  the  State,  or  any 
person,  foreign  or  domestic  corpora- 
tion or  association,  may  exercise  the 
right  of  eminent  domain  to  acquire  for 
a  public  use  any  property  or  rights 
now  or  hereafter  existing  when  found 
necessary  for  the  application  of  water 
to  beneficial  uses,  including  the  right 
to  enlarge  existing  structures  and  use 
the  same  in  common  with  the  former 
owner.  Any  right  of  way  so  acquired 
shall  be  so  located  as  to  do  the  least 
damage  to  private  or  public  property, 
consistent  with  proper  and  economical 
engineering  construction.  Such  prop- 
erty or  rights  may  be  acquired  in  the 
manner  provided  by  law  for  the  taking 
of  private  property  for  public  use. 

"The  right  to  conduct  water  from  or 
over  the  land  of  another  for  any  pub- 
lic use,  including  the  right  to  raise  any 
water  by  means  of  dams,  reservoirs,  or 
embankments  to  a  sufficient  height  to 
make  the  same  available  for  the  use  in- 
tended, and  the  right  to  any  and  all 
land  necessary  therefor,  may  be  ac- 
quired upon  payment  of  just  compen- 
sation in  the  manner  provided  by  law 
for  the  taking  of  private  property  for 
public  use. 

"Section  73.  Eepeal. — All  laws  and 
parts  of  laws  so  far  as  in  conflict  or 
inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed. 

"Section  74.  Emergency. — WHERE- 
AS, there  is  great  uncertainty  exist- 
ing throughout  the  State  with  refer- 
ence to  the  water-rights  of  various 
parties  along  the  streams,  ditches  and 
waterways  as  to  their  several  interests 
therein,  entailing  expensive  litigation 
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and  engendering  many  animosities  and 
much  bad  blood,  thereby  endangering 
the  public  pence  and  safety  of  many 
sections  of  the  State,  and  WHEREAS, 
it  is  urgent  that  these  conditions  be 
remedied  for  the  preservation  of  the 


public  peace,  health  and  safety  of  the 
State,  this  act  shall  be  in  full  force 
and  effect  from  and  after  its  approval 
by  the  governor. 

"Filed  in  the  office  of  the  Secretary 
of  State  February  24,  1909." 


Water-power.  (Chapter  221,  Laics  of  1909.) — "An  act  provid- 
ing for  granting  franchises  of  water-power  by  the  State,  and  col- 
lecting fees  therefor. 


"Be  it  enacted  by  the  People  of  the 

State  of  Oregon: 

"Section  1.  All  water  within  the 
State  from  all  sources  of  water  sup- 
ply belong  to  the  public. 

"Section  2.  That  every  person,  firm 
or  corporation  except  municipal  cor- 
porations (hereinafter  called  the  ap- 
propriator),  who  shall  appropriate 
•water  after  the  passage  of  this  act, 
for  the  purpose  of  applying  the  same 
to  the  development  of  power,  shall 
during  the  life  of  such  appropriation 
as  fixed  herein  pay  to  the  State  of 
Oregon  not  less  than  twenty-five  cents 
or  more  than  two  dollars  per  annum  in 
advance,  on  or  before  the  second  day 
of  January  of  each  year,  for  each  and 
every  horse-power  represented  by  the 
said  appropriation.  The  amount  of 
the  payment  shall  be  determined  by 
the  Board  of  Control  and  adjusted 
from  time  to  time,  based  upon  the 
percentage  of  power  appropriated 
which  is  put  to  beneficial  use.  For 
the  purpose  of  this  act,  a  horse-power 
is  hereby  defined  to  be  550  pounds  of 
water  per  second  of  time  for  each 
foot  of  available  fall. 

"Section  3.  The  appropriator  shall 
pay  to  the  Board  of  Control  the  fees 
required  by  section  2  of  this  act,  pro- 
portionate to  the  remainder  of  the 
current  year,  and  no  appropriation  of 
water  for  power  purposes  shall  be 
deemed  complete  until  such  payment 
of  fees  is  made.  Immediately  upon 
the  receipt  of  such  fees  the  Board  of 
Control  shall  pay  them  over  to  the 
State  treasurer,  taking  his  receipt 
therefor,  who  shall  place  the  same  in 
the  general  fund  of  the  State  treas- 
ury. On  or  before  the  second  day  of 
January  of  each  year  thereafter,  every 
appropriator  of  water  for  power  pur- 
poses shall  forward  to  the  Board  of 


Control  the  fees  provided  for  in  sec- 
tion 2  of  this  act. 

"Section  4.  Upon  the  completion 
of  the  appropriation  of  water  for 
power  purposes,  as  now  or  hereafter 
provided  by  law,  and  compliance  with 
the  provisions  of  this  act,  the  appro- 
'  priator  thereof  shall  own  and  enjoy  all 
of  the  uses  thereof  so  long  as  he  pays 
the  annual  fees  therefor,  herein  re- 
quired, for  a  term  not  exceeding  forty 
years  from  the  date  of  appropriation 
and  shall  have  a  preference  right  to 
reappropriate  such  water  under  such 
conditions  as  may  be  prescribed  by  law 
at  the  expiration  of  such  term  of 
years  provided  all  fees  have  been  paid. 
If  any  appropriator  shall  fail  to  pay 
any  annual  fee,  or  shall  fail  or  refuse 
to  renew  the  appropriation  at  its  ex- 
piration, the  State  shall  have  a  prefer- 
ence lien  therefor  prior  to  all  other 
liens  or  claims,  except  for  taxes,  upon 
the  improvements  of  the  appropriator 
for  developing  and  applying  such  ap- 
propriation of  water  and  the  real 
estate  upon  which  the  same  are  located, 
and  upon  notice  from  the  Board  of 
Control,  the  Attorney  General  shall 
proceed  to  foreclose  the  lien  and  col- 
lect any  unpaid  fees  in  the  same  man- 
ner as  other  liens  or  real  property  are 
foreclosed,  and  the  water  shall  be 
again  subject  to  appropriation. 

"Section  5.  Any  person,  firm  or 
corporation  who  believes  himself  or  it- 
self injured  in  any  material  right  by 
any  decision  of  the  Board  of  Control 
shall  have  the  right  of  appeal  from 
such  decision  to  the  circuit  court  for 
the  county  in  which  the  proposed  ap- 
propriation of  water  is  situated. 

"Section  6.  In  case  the  Board  of 
Control  is  not  created  by  law,  with 
power  to  supervise  the  appropriation, 
distribution  and  use  of  the  water  of 
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the  State,  then  the  duties  imposed 
upon  the  Board  of  Control,  as  pre- 
scribed in  this  act,  shall  devolve  upon 


and  be  assumed  by  the  State  Engineer. 
"Filed  in  the  office  of  the  Secretary 
of  State   February  24,  1909." 


Laws  of  1911. 

Statutes  of  1911,  chapter  S24,  page  404.  "An  art  relating  to  the  issuance 
of  permits  for  the  appropriation  of  water  where  the  works  to  he  constructed 
under  such  permits  or  the  point  of  diversion  or  place  of  intended  use,  are 
situated  without  the  State  of  Oregon. 


"Be  it  enacted  by  the  Legislative  As- 
sembly of  the  State  of  Oregon: 

"Be  it  enacted  by  the  People  of  the 
State  of  Oregon: 

"Section  1.  That  no  permit  for  the 
appropriation  of  water  shall  be  denied 
because  of  tbn  fact  that  the  point  of 
diversion  described  in  the  application 
for  such  permit,  or  any  portion  of  the 
works  in  such  application  described 
and  to  be  constructed  for  the  purpose 
of  storing,  conserving,  diverting  or 
distributing  such  water,  or  because  tho 
place  of  intended  use  or  the  lands  to 
be  irrigated  by  means  of  such  water, 
or  any  part  thereof,  may  be  situated 
in  some  other  State,  but  in  all  such 


cases  where  either  the  point  of  diver- 
sion or  any  of  such  works  or  the  place 
of  intended  use,  or  the  lands,  or  part 
of  the  lands,  to  be  irrigated  by  means 
of  such  water,  are  situated  within  the 
State  of  Oregon,  the  permit  shall  issue 
as  in  other  cases;  provided,  however, 
that  the  State  Engineer  may  in  his  dis- 
cretion, decline  to  issue  a  pevmit  where 
the  point  of  diversion  described  in  the 
application  is  within  the  State  of 
Oregon  but  the  place  of  beneficial  use 
in  some  other  State,  unless  under  the 
laws  of  such  State  water  may  be  law- 
fully diverted  within  such  State  for 
beneficial  use  in  the  State  of  Oregon. 

"Filed  in  the  office  of  the  Secretary 
of  State  February  23,  1911." 


Statutes  of  1911,  chapter  SS6,  page  418.  "An  act  providing  for  the  payment 
of  an  annual  license  fee  to  the  State  by  claimants  to  the  use  of  water  for  power 
purposes  where  the  water  was  applied  to  power  generated  prior  to  the  twenty- 
second  day  of  May,  1909,  with  suitable  penalties  for  failure  to  pay  the  same, 
and  providing  the  manner  for  collecting  the  same. 


"Be  it  enacted  by  the  People  of  the 

State  of  Oregon: 

"Be  it  enacted  by  the  Legislative  As- 
sembly of  the  State  of  Oregon: 
"Section  1.  Every  person,  firm,  cor- 
poration or  association  hereinafter 
called  'claimant,'  claiming  the  right  to 
the  use  of  water  for  power  develop- 
ment where  said  water  was  applied  to 
the  development  or  generation  of 
power,  and  the  power  generated  there- 
by prior  to  the  twenty-second  day  of 
May,  1909,  shall  on  or  before  the  first 
day  of  January,  1912,  and  on  or  be- 
fore the  first  day  of  January  of  each 
year  thereafter,  pay  to  the  State  of 
Oregon,  in  advance,  an  annual  license 
fee  based  upon  the  theoretical  water 
horse-power  claimed  under  each  and 
every  separate  claim  to  water,  grad- 
uated as  follows,  to  wit:  Ten  cents  for 
each  and  «very  theoretical  water  horse- 


power up  to  100,  inclusive;  five  cents 
for  each  and  every  theoretical  water 
horse-power  in  excess  of  100  and  up 
to  and  including  1,000;  and  one  cent 
for  each  and  every  theoretical  water 
horse-power  in  excess  of  1,000;  pro- 
vided, however,  upon  filing  the  state- 
ment as  hereinafter  provided,  the 
United  States  or  the  State,  or  any 
municipal  corporation,  claiming  the 
right  to  the  use  of  water  to  any  extent 
for  the  generation  of  power,  or  any 
other  claimant  to  the  right  to  use 
water  for  the  generation  of  25  the- 
oretical water  horse-power,  or  less, 
shall  be  exempted  from  the  payment 
of  all  fees  herein  provided. 

"Section  2.  The  fees  herein  pro- 
vided shall  be  paid  to  the  State  En- 
gineer in  advance,  and  shall  be  accom- 
panied by  a  written  statement  showing 
the  extent  of  such  claim.  Said  state- 
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inont  shall  set  forth  the  name  and  ad- 
dress of  the  claimant;  the  name  of  the 
stream  from  which  the  water  is  ap- 
propriated or  claimed  for  power  de- 
velopment; a  description  of  the  forty 
acres,  or  smallest  legal  subdivision  in 
which  the  point  of  diversion  and  point 
of  return  are  located;  the  date  of  the 
right  as  claimed ;  the  maximum  amount 
of  water  claimed  expressed  in  cubic 
feet  per  second  of  time;  the  total 
average  fall  utilized  under  such  claim ; 
the  manner  of  developing  power,  and 
the  use  to  which  the  power  is  applied. 
If  the  regular  flow  is  supplemented  by 
water  stored  in  a  reservoir,  the  loca- 
tion of  such  reservoir,  its  capacity  in 
acre-feet  and  the  stream  from  which 
it  is  filled  and  fed,  should  be  given, 
also  the  date  of  the  right  as  claimed, 
for  storage  purposes. 

"Should  any  claimant  fail  or  neglect 
to  file  such  statement  within  the  time 
specified,  or  fail  or  neglect  to  pay  such 
fees  within  the  time  specified,  the  fees 
due  and  payable  shall  be  the  amount 
specified  in  section  1  of  this  act  in- 
creased twenty-five  per  cent,  and  the 
State  shall  have  a  preference  lien 
therefor,  together  with  interest  at  the 
rate  of  ten  per  cent  per  annum  from 
date  of  delinquency,  upon  the  property 
of  the  claimant  used,  or  necessary  for 
use,  in  the  development  of  the  right  or 
claim,  together  with  any  improvements 


erected  thereon  for  such  development, 
and  upon  notice  from  the  State  En- 
gineer, the  attorney  general  shall  pro- 
ceed to  foreclose  the  lien  and  collect 
the  amount  due,  as  herein  provided, 
in  the*  same  manner  as  other  liens 
on  real  property  are  foreclosed. 

"Section  3.  The  filing  of  a  claim 
to  water  in  excess  of  the  amount  to 
which  the  claimant  is  legally  entitled 
shall  not  operate  to  vest  in  such 
claimant  any  right  to  the  use  of  such 
excess  water,  nor  shall  the  payment 
of  the  annual  license  fees,  provided 
for  herein,  operate  to  vest  in  any 
claimant  any  right  to  the  use  of  such 
water  beyond  the  amount  to  which 
claimant  is  legally  entitled.  The  fil- 
ing of  any  such  claim  to  water  shall 
be  conclusive  evidence  as  to  the 
abandonment  by  the  claimant  of  all 
rights  to  water  for  power  purposes 
in  excess  of  the  claim  as  filed. 

"Section  4.  The  amount  of  theo- 
retical water  horse-power  upon  which 
fees  shall  be  paid  under  the  pro- 
visions of  this  act  shall  be  computed 
by  multiplying  the  maximum  amount 
of  water  claimed,  expressed  in  cubic 
feet  per  second,  by  the  average  total 
fall  utilized,  expressed  in  feet,  and 
dividing  the  product  by  8.8. 

"Filed  in  the  office  of  the  Secretary 
of  State  February  23,  1911." 


Statutes  of  1911,  chapter  SS7,  page  420.  "An  act  creating  a  'Survey  Fund' 
in  the  hands  of  the  State  treasurer  and  providing  for  its  use  by  the  State  En- 
gineer in  maling  certain  surveys  and  investigations  looking  to  the  gathering 
of  data  concerning  topographic  features,  stream  flow  and  water-power  within 
the  State  of  Oregon. 


"Be  it  enacted  by  the  People  of  the 
State  of   Oregon: 

"Be    it    enacted    by    the    Legislative 
Assembly  of  the  State  of  Oregon: 

"Section  1.  That  all  fees  paid  into 
the  State  treasurer  [treasury]  as 
license  fees  which  have  been  col- 
lected, as  provided  by  law,  from 
claimants  to  the  use  of  water  for 
power  purposes,  where  the  right  was 
initiated  prior  to  the  twenty-second 
day  of  May,  1909,  shall  be  credited 
by  the  State  treasurer  to  the  survey 
fund,  which  fund  is  hereby  created. 
Such  fund  shall  be  a  continuing  fund 
in  the  hands  of  the  State  treasurer, 


to  be  expended  under  the  direction  of 
the  State  Engineer  for  the  purpose  of 
securing  data  necessary  to  encourage 
the  development  and  use  of  the  water 
resources  of  the  State,  and  the  State 
engineer  is  hereby  authorized  and 
directed  to  establish  gauging  stations 
at  suitable  points  on  the  various 
streams  of  the  State  to  determine  the 
daily  and  seasonal  fluctuations  in  the 
flow  of  the  water;  to  make  surveys 
and  profiles  to  determine  the  fall  of 
streams  suitable  for  power  develop- 
ment; and  to  prepare  topographic 
maps  of  the  territory  adjacent  to  the 
private  streams  of  the  State,  so  that 
the  availability  of  water  for  power, 
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irrigation  or  other  beneficial  uses,  may 
be  determined  and  made  known  to  the 
public.  All  such  maps  and  informa- 
tion shall  be  made  a  matter  of  rec- 
ord in  the  office  of  the  State  Engineer, 
and  he  is  hereby  directed  to  publish 
a  summary  of  all  such  information 
in  the  most  practical  and  economical 
manner  for  presentation  to  the  pub- 
lic. The  State  Engineer  is  hereby 
authorized  and  directed  to  enter  into 
such  agreements  and  contracts  as 
will  insure  the  said  surveys  and  in- 
vestigations being  carried  on  in  the 
most  economical  manner,  and  that  the 
maps  and  data  may  be  made  avail- 
able to  the  use  of  the  public  as 
quickly  as  possible.  The  State  En- 
gineer is  hereby  authorized  to  employ 


assistants  and  to  purchase  materials 
and  supplies  necessary  in  carrying 
out  the  provisions  of  this  act.  All 
salaries  and  expenses  incurred  shall 
be  paid  upon  properly  approved  and 
audited  vouchers  from  the  survey 
fund,  to  be  paid  at  the  same  time  and 
in  the  same  manner  as  State  officers 
are  paid. 

"Section  2.  In  order  to  carry  out 
the  purpose  of  this  act,  all  persons 
employed  hereunder  are  authorized  to 
enter  and  cross  all  lands  within  the 
State;  provided,  that  in  so  doing,  no 
unnecessary  damage  is  done  to  private 
property. 

"Filed  in  the  office  of  the  Secretary 
of  State  February  23,  1911." 


Statutes  of  1911,  chapter  238,  page  421.  "An  act  to  amend  section  6596  of 
Lord's  Oregon  Laws,  the  same  being  section  72  of  chapter  216,  General  Laws 
of  Oregon,  for  1909,  and  to  declare  the  cases  in  which  the  right  of  eminent 
domain  may  be  exercised  for  the  construction  and  use  of  rights  of  way  for 
ditches  and  other  irrigating  and  drainage  works. 


"Be  it  enacted  by  the  People  of  the 

State  of  Oregon: 

"Be  it  enacted  by  the  Legislative  As- 
sembly of  the  State  of  Oregon: 
"Section   1.     That   section   6596   of 
Lord's  Oregon  Laws,  the  same  being 
section   72   of    chapter    216,   General 
Laws   of   Oregon    for    1909,   be,   and 
the  same  is  hereby  amended  so  as  to 
read  as  follows: 

"Sec.  6596.  The  United  States,  the 
State,  or  any  person,  firm  or  corpora- 
tion, shall  have  the  right  of  way 
across  and  upon  public,  private  and 
corporate  lands  or  other  rights  of 
way,  for  the  construction,  mainte- 
nance, repair  and  use  of  all  neces- 
sary reservoirs,  dams,  water-gates, 
canals,  ditches,  flumes,  tunnels  or 
other  means  of  securing,  storing  and 
conveying  water  for  irrigation  or  for 
drainage,  or  any  other  beneficial  pur- 
pose, upon  payment  of  just  compen- 
sation therefor.  But  such  right  of 
way  shall  in  all  cases  be  so  con- 
structed, obtained,  located  and  exer- 
cised in  a  manner  consistent  with 
proper  and  economical  engineering 
construction,  so  as  not  to  unneces- 
sarily impair  practical  use  of  any 
other  right  of  way,  highway,  or  pub- 
lic or  private  road,  nor  to  unneces- 
sarily injure  any  public  or  private 


property.  Such  right  may  be  ac- 
quired in  the  manner  provided  by  law 
for  the  taking  of  private  property 
for  public  use. 

"Section  2.  When  the  United 
States,  the  State,  or  any  person,  firm 
or  corporation  desires  to  convey  water 
for  irrigation,  drainage  or  for  any 
other  beneficial  purpose,  and  there  is 
a  canal  or  ditch  already  constructed 
that  can  be  enlarged  to  convey  the  re- 
quired quantity  of  water,  then  the 
United  States,  the  State,  or  any  such 
person,  firm  or  corporation,  or  the 
owner  or  owners  of  the  land  through 
which  a  new  canal  or  ditch  would 
have  to  be  constructed  to  convey  the 
quantity  of  water  necessary,  shall 
have  the  right  to  enlarge  said  canal 
or  ditch  already  constructed,  by  com- 
pensating the  owner  of  the  canal  or 
ditch  to  be  enlarged  for  the  damages, 
if  any,  caused  by  said  enlargement ; 
provided,  that  said  enlargement  may 
be  made  at  any  time  between  the  first 
day  of  October  and  the  first  day  of 
March,  but  not  any  other  time,  un- 
less upon  agreement  in  writing  with 
the  owner  or  owners  of  said  canal  or 
ditch. 

"Filed  in  the  office  of  the  Secretary 
of  State  February  23,  1911." 


1514  (3ded.) 


Pt.  VIII.    STATUTES. 


§1443 


[Laws  of  1911] 

Statutes  of  191 J,  chapter  S39,  page  422.  "An  act  appropriating  money  for 
surveys  in  connection  with  water-right  determinations  by  the  Board  of  Control 
and  fixing  the  salary  of  the  State  Engineer. 


"Be  it  enacted  by  the  People  of  the 

Slate  of  Oregon: 

"Be  it  entictcd  by  the  Legislative  As- 
sembly of  the  State  of  Oregon: 
"Section  1.  There  is  hereby  ap- 
propriated out  of  any  moneys  in  the 
general  fund  of  the  State  treasury, 
not  otherwise  appropriated  the  sum 
of  $6,900  annually,  or  so  much  there- 
of as  may  be  necessary  for  the  pay- 
ment of  salaries  and  expenses  in- 
curred by  the  State  Engineer  in 
making  surveys  and  investigations  in 
connection  with  water-right  determin- 
ations by  the  Board  of  Control,  and 
the  Secretary  of  State  is  hereby  au- 
thorized and  directed  to  audit  all 
duly  approved  claims  which  have 
been  incurred  in  pursuance  of  law  and 


the  foregoing  appropriation,  and 
draw  his  warrant  on  the  State  treas- 
ury in  payment  thereof  as  provided 
by  section  2624  of  Lord's  Oregoi- 
Laws,  as  amended  by  the  legislative 
assembly  of  1911. 

"Section  2.  The  State  Engineer 
shall  receive  a  salary  of  $3,000  per 
annum,  and  actual  necessary  traveling 
expenses  while  away  from  his  office  in 
the  discharge  of  official  duties,  pay- 
able as  other  State  officers  are  paid. 

"Section  3.  All  acts  or  parts  of 
acts  in  conflict  or  inconsistent  with 
the  provisions  of  this  act,  are  hereby 
repealed. 

"Filed  in  the  office  of  the  Secretary 
of  State  February  23,  1911." 


In  1911  the  following  further  miscellaneous  provisions  (not  in- 
cluded in  the  statutes  above  quoted)  were  enacted:  Chapter  256, 
page  456,  concerns  condemnation  for  electric  uses;  chapter  104, 
page  148,  and  chapter  145,  page  197,  give  cities  the  right  to  acquire 
waterworks  by  condemnation ;  chapter  80,  page  121,  gives  them  the 
right  to  serve  outside  consumers;  page  531  is  a  joint  memorial  to 
Congress  saying  that  withdrawals  of  public  land  in  Oregon  are 
retarding  development. 

Practical  Working  of  the  Oregon  Water  Law. 

(The  following  statement  was  prepared  for  this  book  in  January, 
1910,  by  Hon.  John  H.  Lewis,  State  Engineer.) 


"Thirty  millions  of  dollars  to  be 
invested  in  Oregon  in  the  construction 
of  irrigation,  water-power  and  sim- 
ilar projects  shows  the  confidence  of 
capital  in  the  new  laws  relating  to 
water.  During  the  last  ten  months  of 
1909,  four  hundred  and  sixty-four  ap- 
plications for  permits  to  appropriate 
water  were  filed  with  the  State  En- 
gineer, the  total  estimate  of  cost  of 
approved  projects  as  given  by  the  ap- 
plicants being  stated  above.  The  sig- 
nificance of  these  figures  can  be 
appreciated  when  it  is  remembered 
that  two  million  one  hundred  thou- 
sand dollars  represent  the  total  cost 


of  all  irrigation  works  built  prior  to 
1902,  as  shown  by  the  United  States 
census,  and  six  million  dollars  will 
doubtless  cover  all  expenditures,  in- 
cluding those  of  the  government,  on 
irrigation  works  since  that  time. 
Out  of  four  hundred  and  sixty-four 
applications,  sixty-two  have  already 
been  canceled  from  the  records  and 
the  water-rights  opened  for  re-entry. 
Many,  if  not  all,  of  the  remaining 
applications  are  undoubtedly  bona 
fide,  as  the  applicants  have  paid  to 
the  State  a  total  of  nine  thousand 
seven  hundred  dollars,  a  sum  which 
fully  meets  all  the  expenses  of  the 
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[Practical  Working  of  the  Oregon  Water  Law] 


State  Engineer's  office,  including  the 
cost  of  surveys  made  in  connection 
with  the  determination  of  old  water- 
rights.  The  benefits  of  the  office  are 
thus  secured  to  the  State  without  cost 
to  the  taxpayer. 

"During  this  time  forty-nine  peti- 
tions for  the  determination  of  water- 
rights  on  various  streams  of  the  State 
have  been  filed  with  the  Board  of 
Control.  The  popularity  of  the  law 
in  this  respect  far  exceeded  the  ex- 
pectation of  the  legislature,  as  the 
appropriation  for  the  State  Engi- 
neer's office  was  so  limited  that  the 
surveys  cannot  keep  pace  with  de- 
mands. During  the  past  season,  all 
ditches,  irrigated  lands,  power  plants, 
etc.,  along  sixteen  streams  have  been 
surveyed  and  mapped  at  a  total  cost 
of  four  thousand  one  hundred  dol- 
lars. Approximately  fifty-seven  thou- 
sand five  hundred  acres  of  irrigated 
land  have  been  measured  and  the  area 
in  each  forty-acre  tract  determined, 
the  cost  per  acre  being  seven  and 
one-half  cents.  The  most  important 
of  these  streams  are  the  Umatilla 
Eiver  and  all  its  tributaries,  Crooked 
River,  Squaw  Creek  and  Tumalo 
Creek  in  Crook  County,  Willow  Creek 
in  Morrow  County,  Willow  Creek  in 
Malheur  County,  and  Little  Butte 
Creek  in  Jackson  County. 

"No  orders  adjudicating  the  water- 
rights  of  any  stream  have  as  yet 
been  entered,  but  testimony  has  been 
taken,  submitted  for  inspection,  and 
contests  allowed  in  six  different  cases. 
Because  of  the  great  confusion  in 
our  courts  prior  to  the  passage  of 
this  law,  it  was  expected  by  all  that 
many  contests  would  occur  under  the 
new  method.  If  the  experience  so 
far  is  typical,  these  contests  will  be 
very  few  in  number,  which  is  the  case 
in  Wyoming  adjudications.  On  one 
stream  the  testimony  of  two  hundred 
claimants  was  taken,  in  tabular  form 
and  systematic  order,  in  three  days. 
On  the  Umatilla  River  there  are  over 
one  thousand  claimants.  Testimony 
on  this  stream  will  be  completed  in 
probably  a  week  or  ten  days.  The 
saving  to  the  water  user,  both  in 
time  and  cost,  in  the  adjudication  of 
his  water-right,  is  the  cause  of  great 
Pflt'sfaetion  when  he  understands  the 
object  and  purpose  of  the  adjudica- 
tion. 


"The  best  interest  of  the  public  has 
been  considered  in  a  number  of  im- 
portant cases.  Under  the  old  law, 
priority  in  posting  a  notice  deter- 
mined the  right,  but  under  the  new 
law,  an  application  can  be  denied,  if 
the  proposed  use  is  a  menace  to  the 
safety  and  welfare  of  the  public.  In 
connection  with  the  Lower  Powaer 
Valley  Project  of  sixty  thousand 
acres,  in  Baker  County,  the  Board  of 
Control  has,  after  fully  considering 
the  public  interest,  directed  the  State 
Engineer  to  approve  the  permit  of 
the  party  securing  the  final  contract 
with  the  State  for  the  reclamation  of 
these  lands  under  the  Carey  Act. 
Two  conflicting  interests  having  made 
applications  for  •  the  water-right,  the 
one  having  the  subsequent  water- 
right  may  upon  the  making  of  cer- 
tain surveys,  costing  about  thirty 
thousand  dollars,  receive  the  contract 
for  reclamation.  The  permit  will 
then  be  issued  to  it,  a  subsequent  ap- 
plicant. An  application  for  all  the 
waters  of  Hood  River,  to  be  used  for 
power  development,  has  been  held  up 
pending  an  investigation  as  to  the 
public  interest  in  the  matter.  A  ten- 
tative agreement  has  been  reached, 
whereby  subsequent  diversions  of 
water  for  the  irrigation  of  lands 
above  the  power  plant  will  be  per- 
mitted. 

"It  is  believed  that  this  great  stim- 
ulus to  irrigation  in  Oregon  is  due 
almost  entirely  to  the  favorable  water 
laws,  and  not  to  the  prospective  open- 
ing of  Central  Oregon  to  railroad 
transportation.  All  of  the  large 
projects  which  have  recently  been 
initiated  are  either  on  present  con- 
structed railroads  or  entirely  off  the 
proposed  lines.  In  support  of  this 
view,  it  is  stated  by  representatives 
of  the  Trowbridge  and  Niver  Com- 
pany, who  financed  a  number  of  large 
irrigation  projects  in  Idaho,  that 
within  three  days  after  the  passage 
of  the  water  code  engineering  parties 
were  sent  out  to  investigate  projects 
in  Oregon,  and  the  taking  un  of  the 
Malheur  Project,  of  one  hundred  and 
fifty  thousand  acres,  by  this  company 
is  the  direct  outcome  of  such  inves- 
tigations. 

"JOHN  H.  LEWIS. 
"State  Engineer.* 
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Oregon  Statutes  Construed.— In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Oregon  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Hill's  Annotated  Laws. 
Hill's  Ann.  Laws,  p.  1930,  sees.  1-9 387 

"B.  &  C.  Codes,  etc. 

B.  &  C.  Comp.  Stats.,  sec.  4 626 

B.  &  C.  Comp.,  sec.  3338   233 

B.  &.  C.  Ann.  Codes,  tit.  11,  sec.  4993 1161,  1166 

B.  &.  C.  Comp.,  sec.  5000 144,  145,  159 

Session  Laws. 

Stats.  1891,  p.  52,  sec.  12 657 

Stats.  1891,  p.  52,  sec.  13 657 

Stats.  1901,  p.  136 387 

Stats.  1903  (Sp.  Sess.),  p.  25 387 

Stats.  1905,  c.  228,  pp.  401-405 153,  387,  1276,  1309,  1319 

Stats.  1907,  c.  144,  sec.  2,  p.  287 1319 

Stats.  1909,  c.  216 150,  324,  441 

Stats.  1909,  c.  216,  sec.  1 153 

Stats.  1909,  c.  216,  sec.  2 1099 

Stats.  1909,  c.  216,  sec.  8 1098 

Stats.  1909,  c.  216,  sec.  9 1097 

Stats.  1909,  c.  216,  sec.  13 1108 

Stats.  1909,  c.  216,  sec.  24 1117 

Stats.  1909,  c.  216,  sec.  25 1118 

Stats.  1909,  c.  216,  sec.  26 1118 

Stats.  1909,  c.  216,  sec.  33 1119 

Stats.  1909,  c.  216,  see.  35 1117 

Stats.  1909,  c.  216,  sec.  38 1100 

Stats.  1909,  c.  216,  sec.  39 1100,  1105 

Stats.  1909,  c.  216,  see.  43 733,  1100 

Stats.  1909,  c.  216,  sec.  44 1100 

Stats.  1909,  c.  216,  sec.  45 733 

Stats.  1909,  c.  216,  sec.  53 453 

Stats.  1909,  c.  216,  sec.  54 453 

Stats.  1909,  c.  216,  sec.  55 542,  1100 

Stats.  1909,  c.  216,  sec.  58 1237,  1244 

Stats.  1909,  c.  216,  sec.  59 44 

Stats.  1909,  c.  216,  sec.  61 345 

Stats.  1909,  c.  216,  sec.  65 296,  551,  589 

Stats.  1909,  c.  216,  sec.  66 733 

Stats.  1909,  c.  216,  sec.  67 1100 

Stats.  1909,  c.  216,  sec.  68 1100 

Stats.  1909,  c.  216,  sec.  70 153,  154,  413,  438,  878 


§  1413  OREGON  STATUTES.  (3d  ed.)  1517 

Session  Laws — Continued. 

Stats.  1909,  c.  221,  aec.  1 194 

Stats.  1909,  c.  221,  sec.  3 522 

Stats.  1911,  c.  40,  p.  63 1263 

Stats.  1911,  c.  71,  p.  110 1309 

Stats.  1911,  c.  80,  p.  121 1161 

Stats.  1911,  c.  172,  p.  256 379,  1173,  12G3 

Stats.  1911,  c.  223,  p.  378 1263 

Stats.  1911,  c.  224,  p.  404 363,  444,  445 

Stats.  1911,  c.  236,  p.  418 442 

Stats.  1911,  c.  238,  p.  421 657 

Stats.  1911,  c.  241,  p.  424 379,  1263 

Stats.  1911,  c.  265,  p.  456 651 

Stats.  1911,  c.  279,  p.  483 1197 

Stats.  1911,  c.  279,  p.  483,  sec.  7 1186,  1191 

Stats.  1911,  c.  279,  p.  483,  sec.  9 1207 

Stats.  1911,  c.  483,  sec.  43 1190 

Stats.  1911,  p.  531 166 
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§  1444.    PHILIPPINE  ISLANDS. 

The  Spanish  Philippine  Code  contained  in  articles  407  to  425 
the  usual  civil-law  provisions  concerning  waters.  Article  414  pro- 
vided: "No  one  may  enter  private  property  in  search  of  waters, 
or  make  use  of  them  without  permission  from  their  owners,"  which 
must  have  had  the  result  of  restricting  the  use  to  riparian  proprie- 
tors. A  translation  of  this  code  was  issued  by  the  United  States 
War  Department. 

32  United  States  Statutes  at  Large,  677,  704.  Concerning  Phil- 
ippines.— "Beneficial  use  shall  be  the  basis,  the  measure,  and  the 
limit  of  all  rights  to  water  in  said  islands."  A  common  phrase 
in  the  States  rejecting  riparian  rights  in  toto  (page  697).  Sec- 
tions 2339  and  2340,  Revised  Statutes  of  the  United  States,  are 
substantially  enacted  for  the  Philippines  (page  704)  as  follows: 

"An  act  temporarily  to  provide  for  the  administration  of  the 
affairs  of  civil  government  in  the  Philippine  Islands,  and  for  other 
purposes."  Approved  July  1,  1902,  32  Stat.  691,  697,  704,  c.  1369 
(quoted  here  in  part  relating  to  waters). 

"Sec.  19.  That  the  beneficial  use  shall  be  the  basis,  the  meas- 
ure, and  the  limit  of  all  rights  to  water  in  said  islands,  and  the 
government  of  said  islands  is  hereby  authorized  to  make  such  rules 
and  regulations  for  the  use  of  water,  and  to  make  such  reservations 
of  public  lands  for  the  protection  of  the  water  supply,  and  for 
other  public  purposes  not  in  conflict  with  the  provisions  of  this  act, 
as  it  may  deem  best  for  the  public  good." 

"Sec.  50.  That  whenever  by  priority  of  possession  rights  to  the 
use  of  water  for  mining,  agricultural,  manufacturing,  or  other 
purposes  have  vested  and  accrued  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and  the  decisions  of 
courts,  the  possessors  and  owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  same,  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for  the  purposes  herein 
specified  is  acknowledged  and  confirmed,  but  whenever  any  person, 
in  the  construction  of  any  ditch  or  canal,  injures  or  damages  the 
possession  of  any  settler  on  the  public  domain,  the  party  commit- 
ting such  injury  or  damage  shall  be  liable  to  the  party  injured  for 
such  injury  or  damage. 
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"Sec.  51.  That  all  patents  granted  shall  be  subject  to  any 
vested  and  accrued  water-rights,  or  rights  to  ditches  and  reservoirs 
used  in  connection  with  such  water-rights  as  may  have  been  ac- 
quired under  or  recognized  by  the  preceding  section." 

There  is  nothing  of  importance  in  the  Philippine  Reports. 

Certain   lands  held   to   be   padagat  Rep.   290).     Right  of  way   over   pri- 

and    not    binanbang!     Relova    v.    La-  vate  land  for  water  can  be  obtained 

varez,   9  Philippine    Rep.     149.     Pre-  only    by    condemnation    making    com- 

scriptive  right  upheld    (Ibid.).     Con-  pensation    (Ayala    de    Roxas    v.   City 

tract      regarding      water      construed  of  Manila,  9  Philippine  Rep.  215). 
(Acosta    v.    Domingo,    9     Philippine 

In  the  acts  of  the  Philippine  Commission,  Act  1120,  section  19, 
regarding  sale  of  "Friar  Lands,"  the  control  of  irrigation  and 
irrigation  works  on  these  lands  is  reserved  entirely  to  the  Philip- 
pine government.  There  are  various  acts  of  the  commission  which 
should  be  consulted  regarding  the  public  domain;  e.  g.,  Act  667, 
section  12,  and  Act  926,  sections  75  and  76. 

Proposed  Legislation. — In  1910  Professor  Albert  E.  Chandler, 
a  member  of  the  faculty  of  the  University  of  California,  at  the 
request  of  Director  Newell  of  the  United  States  Reclamation  Ser- 
vice, investigated  irrigation  conditions  in  the  Philippines.  From 
an  article  contributed  by  him  to  the  California  Journal  of  Tech- 
nology (vol.  17,  p.  11),  it  appears  that  the  Philippine  commission 
has  at  various  times  appropriated  considerable  sums  for  irriga- 
tion projects.  Previous  to  February  1,  1907,  the  work  was  car- 
ried on  by  the  hydraulic  engineer  of  the  Bureau  of  Public  Works. 
On  April  1,  1908,  an  Irrigation  Engineer  was  appointed,  and  in 
June,  1908,  a  Division  of  Irrigation  was  created  in  the  Bureau 
of  Public  Works  (Act  No.  1854).  Since  then  the  energies  of  the 
officials  have  been  devoted  to  collection  of  information  upon  which 
projects  may  be  based.  The  law  (Act  No.  1854)  provided  that 
persons  using  the  water  shall  reimburse  the  government  within  a 
given  number  of  years  (not  exceeding  twenty)  for  all  money  ex- 
pended, and  that  the  charges  shall  be  a  lien  upon  their  property. 

Mr.  Chandler,  in  conjunction  with  Mr.  H.  B.  Kirkpatrick,  then 
Chief  of  the  Irrigation  Division  of  the  United  States  Department 
of  Agriculture,  prepared  a  general  code  based  upon  that  of  Ne- 
vada, the  Wyoming  code  not  being  brief  enough  to  meet  the  con- 
ditions. 

With  regard  to  the  draft  prepared :  the  creation  in  the  Bureau  of  Public 
"The  draft  as  suggested  provides  for  Works  of  a  Division  of  Irrigation,  at 
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whose  head  shall  be  a  Chief  Irriga- 
tion Engineer,  to  be  appointed  by 
the  Secretary  of  Commerce  and  Po- 
lice. The  draft  provides  that  the 
Chief  Irrigation  Engineer  shall  be  at 
the  head  of  the  irrigation  organiza- 
tion, with  duties  the  same  as  those 
of  the  State  Engineer  of  Nevada. 
Subject  to  the  approval  of  the  Sec- 
retary of  Commerce  and  Police,  he  is 
to  have  charge  of  the  determination 
of  existing  water-rights,  the  distribu- 
tion of  water  in  times  of  scarcity  and 
also  of  new  applications  for  the  ap- 
propriation of  water.  In  addition, 
we  drafted  an  act  to  provide  for  sur- 
veys and  the  construction,  mainte- 
nance and  operation  of  irrigation 
projects  by  the  government  of  the 
Philippine  Islands,  and  for  the  repay- 
ment of  the  money  expended  therein. 
This  suggested  act  was  designed  to 
take  the  place  of  the  one  which  failed 
to  pass  at  the  last  session  of  the 


Philippine  legislature.  It  provides 
for  the  examination  of  possible  irri- 
gation projects  and  for  their  con- 
struction by  the  government  when 
found  feasible  by  the  Secretary  of 
Commerce  and  Police  and  approved 
by  the  governor  general.  It  provides 
that  proper  notice  shall  be  given  by 
the  Secretary  of  Commerce  and  Po- 
lice, and  that  the  owners  of  any  land 
included  within  the  project  shall  be 
allowed  sixty  days  to  file  with  the 
governor  general  their  objections  to 
the  construction  of  the  project  and 
other  points.  Power  of  final  decision 
is  given  to  the  governor  general,  with 
the  proviso  that  no  project  shall  be 
constructed  if  the  owners  of  one-half 
of  the  irrigable  land  under  such  pro- 
ject object  to  its  construction.  The 
act  further  provides  that  all  install- 
ments unpaid  at  the  date  specified  in 
a  public  notice  shall  become  liens 
against  the  irrigable  land." 


The  proposed  draft  was  submitted  to  the  legislature  in  1910,  but 
did  not  pass.  There  has  been  no  legislation  since  then  upon  this 
subject. 

An  interesting  point  in  Mr.  Chandler's  article  is  that  "The 
natives  in  any  locality  are  generally  controlled  by  a  single,  or,  at 
most,  by  a  few  individuals,  so  that  the  result  of  any  election  would 
depend  upon  the  attitude  of  these  few  influential  citizens." 
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§  1445.     SOUTH  DAKOTA. 

Declaration  of  public  ownership. 

Concerning  riparian  rights. 

Ditches  on  private  land — Eminent  domain. 

Administration. 

Determination  of  existing  priorities. 

Method  of  appropriating. 

Fees  of  State  Engineer. 

Duty  and  measurement  of  water. 

Public  service — Water  companies  and  consumers. 

Miscellaneous. 

Practical  working  of  the  South  Dakota  water  law. 

South  Dakota  statutes  construed. 

References  are  to  the  Statutes  of  1907,  page  373,  chapter  180 
(Revised  Codes,  Political  Code,  section  2563  et  seq.),  unless  other- 
wise stated;  this  statute  having  replaced  a  code  enacted  in  Laws 
of  1905,  page  201,  chapter  132,  substantially  the  same. 

The  act  of  1905  applied  only  to  of  South  Dakota  in  this  connection 
irrigation,  and  the  change  was  to  was  contained  in  Grantham's  Anno- 
make  it  apply  to  all  uses.  Previous  tated  Statutes  of  1899,  section  2687 
to  this  statute  there  had  been  little  et  seq.  Posting  and  recording  no- 
legislation  upon  the  subject  in  South  tices  was  provided  as  in  California. 
Dakota.  The  office  of  State  Engineer  In  the  western  part  of  the  State,  irri- 
existed  (Annotated  Codes  1899,  sec.  gation  began  in  the  late  seventies 
2802  et  seq.)  ;  and  there  had  been  and  early  eighties.  The  eastern  part 
considerable  legislation  concerning  has  not  required  irrigation, 
waters  obtained  from  artesian  wells  f  There  is  nothing  in  the  State  Con- 
(Ibid.,  sees.  27,  54  et  seq.).  Pre-  I  stitution  upon  the  subject, 
vious  to  the  statute  of  1905,  the  law 

Text,  §§  6,  170. 

Declaration  of  Public  Ownership. — All  waters  within  the  State 
are  declared  in  section  1  to  belong  to  the  public,  and  are  subject 
to  appropriation.  (Stats.  1907,  p.  373,  sec.  1.) 

Text,  §  117. 

Concerning  Riparian  Rights. — The  South  Dakota  statutes  of 
1905  and  1907  contain  the  usual  provisions  to  the  effect  that  all 
waters  within  the  State  are  subject  to  appropriation  (Stats.  1907, 
sec.  1),  and  that  beneficial  use  shall  be  the  basis,  the  measure  and 
the  limit  of  all  rights  to  the  use  of  water  (Stats.  1907,  sec.  2), 
and  that  appropriation  gives  the  better  right,  and  that  all  rights 
must  hereafter  be  obtained  under  this  statute  (Stats.  1907,  sec. 

Water  Right*—  90 
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[Concerning  Riparian  Bights] 

2).     The  courts  have  in  the  past  upheld  the  common-law  riparian 

rights  of  private  land,  following  the  California  system. 

The  Colorado  statute  declaring  that  all  landowners  on  the  banks 
of  a  stream  have  a  right  to  use  the  water  for  irrigation  was  early 
copied  in  South  Dakota  as  well  as  North  Dakota. 

"The  owner  of  the  lands  owns  the  said  State  for  mining,  milling,  agri- 
waters  standing  thereon  or  flowing  cultural,  or  domestic  purposes:  Pro- 
over  or  under  its  surface,  but  not  vided,  that  the  right  to  such  use  shall 
Bowing  in  a  definite  stream.  Water  not  interfere  with  any  prior  right  or 
/unning  in  definite  stream  formed  by  claim  to  such  waters  when  the  law 
nature  over  or  under  the  surface  may  has  been  complied  with  in  doing  the 
be  used  by  him  as  long  as  it  re-  necessary  work."  Annotated  Stat- 
mains  there,  but  he  may  not  prevent  utes  of  1899,  sec.  2687;  Rev.  Codes, 
the  natural  flow  of  the  stream  or  of  Pol.  Code,  sec.  2563. 
the  natural  springs  from  which  it  Cf.  the  provision  in  the  Statutes  of 
commences  its  definite  course,  nor  1907,  page  382,  section  31:  "Any 
pursue  nor  pollute  the  stream."  Re-  person,  association  or  company  who 
vised  Code  of  1903,  sec.  278.  may  have  or  hold  any  possession, 

"Any    person    or    persons,    corpora-  right  or  title  to  any  agricultural  lands 

tion   or   company,   who   may   have   or  within   the   limits   of  this   State  shall 

hold  a  title  or  possessory  right  to  any  be  entitled  to  the  usual  enjoyment  of 

mineral   or   agricultural   lands   within  the  waters   of  the   streams   or  creeks 

the  limits  of  this  State  shall  be  en-  of     said     State."     See,     also,     Stats, 

titled  to  the  usual  enjoyment  of  the  1911,  c.  263,  see.  468. 
waters    of   the    streams   or   creeks   in 

In  this  State  it  was  held  declaratory  of  the  common  law  of  ripa- 
rian rights.  (See  text,  §  119.) 

Text,  c.  10. 

Ditches  on  Private  Land — Eminent  Domain. — Ditches  can  be 
built  on  private  land  only  by  condemnation,  and  any  beneficial 
use  is  (semble)  a  public  use.  Section  3  of  the  Act  of  1907,  chap- 
ter 180,  is  as  follows:  "The  United  States,  the  State,  or  any  per- 
son or  any  private  or  public  corporation,  or  any  association  of  per- 
sons may  exercise  the  right  of  eminent  domain  to  acquire  as  a 
public  use  any  property  or  rights  now  or  hereafter  existing  when 
found  necessary  for  the  application  of  water  to  beneficial  uses.  ' 
including  the  right  to  enlarge  existing  structures  and  to  use  the 
same  in  common  with  the  former  owner.  Any  canal  right  of 
way  so  acquired  shall  be  so  located  as  to  do  the  least  damage  to 
private  or  public  property,  consistent  with  proper  and  economical 
engineering  construction.  Such  property  or  rights  may  be  ac- 
quired in  the  manner  provided  by  law  for  the  taking  of  private 
property  for  public  use." 

See  Political  Code,  section  2564. 
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Text,  c.  49. 

Administration. — The  State  Engineer  is  appointed  (sec.  5),  with 
general  duties  and  powers  of  supervision  over  the  waters  of  the 
State,  and  to  make  surveys  and  collect  all  data  available  (sees.  5.  12 
and  31).  He  may  examine  all  works  (sees.  27,  28).  The  office  of 
Assistant  State  Engineer  is  likewise  created  (sec.  6).  Three  water 
divisions  are  created  by  this  statute  (sec.  38),  with  one  water  com- 
missioner for  each  appointed  by  the  governor  (sec.  38  et  seq.). 
The  State  Engineer  and  the  water  commissioners  shall  together 
form  the  Board  of  Water  Commissioners  and  have  general  super- 
vision and  control  over  waters  of  the  State,  adopting  rules  ar»d 
regulations,  etc.  (sec.  41).  The  water  divisions  may  be  subdi- 
vided into  water  districts  by  the  State  Engineer,  as  it  becomes 
advisable  (sec.  43). 

Police  regulations  exist  in  the  usual  way.  Disobeying  the  or- 
ders of  the  State  Engineer  (sec.  28),  or  failure  to  maintain  head- 
gates  and  other  devices  (sec.  50),  waste  of  water  (sec.  52),  and 
similar  matters,  are  made  misdemeanors ;  and  the  penalties  therefor 
are  specified  in  sections  54,  55. 

Text,  c.  51. 

Determination  of  Existing  Priorities. — The  State  Engineer  is 
required  to  make  a  complete  survey  of  the  waters  of  the  State 
(sec.  14),  and  to  furnish  the  data  collected  to  the  attorney  general, 
whose  duty  it  then  is  to  bring  suit  in  the  name  of  the  State  to 
determine  the  rights  upon  the  stream,  unless  suit  has  already  been 
begun  by  private  parties  (sec.  15).  First  pleadings  in  private 
suits  must  be  filed  with  the  State  Engineer,  who  may  order  the 
attorney  general  to  intervene  (Stats.  1907,  p.  373,  sec.  15)  ;  and 
all  known  owners  shall  be  made  parties  in  every  suit  (sec.  16,  sem- 
ble).  The  usual  provisions  for  the  conduct  of  the  suit  are  pro- 
vided and  the  court  may  appoint  a  referee  (sec.  34).  The  decree 
must  state  certain  specified  details  concerning  the  rights  of  all  users 
of  water  on  the  stream,  and  one  copy  thereof  must  be  filed  1n 
the  office  of  the  State  Engineer,  and  the  other  copy  with  the  water 
commissioner  of  the  water  division  in  which  the  stream  lies  (sec. 
18). 

Text,  c.  18. 
Method  of  Appropriating. — Before  beginning  work,  application 

must  be  made  to  the  State  Engineer  for  a  permit  (sec.  19).     !'>»•- 
ginning  work  without  making  such  application  is  a  misdemeanor 
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(sec.  52).  The  State  Engineer  will  furnish  blanks  on  which  appli- 
cations are  to  be  made,  and  may  require  such  general  informa- 
tion as  he  deems  necessary  (sec.  19).  Notice  of  application  is 
published  in  a  newspaper  (sec.  21),  and  an  examination  is  made 
by  the  State  Engineer;  if  he  approves  he  indorses  his  approval 
upon  the  application,  which  constitutes  a  permit  to  proceed  (sec. 
22).  If  he  rejects  the  application,  an  appeal  lies  therefrom  (sec. 
23).  The  work  must  be  prosecuted  with  diligence  (sec.  24).  It 
must  be  completed  within  five  years  (sec.  20),  but  the  State  En- 
gineer may  specify  a  shorter  time  (sec.  22),  or  may  extend  the 
same  three  years  (sec.  22  et  seq.).  One-fifth  of  the  work  must  be 
completed  in  one-half  the  time  specified  by  the  State  Engineer 
(sec.  24).  On  completion  of  the  work  an  examination  is  made  by 
the  State  Engineer,  and  if  all  is  satisfactory  a  certificate  of  com- 
pletion issues  (sec.  26).  Actual  application  and  use  of  the  water 
must  follow  within  four  years  after  the  completion  of  the  work 
(sec.  22),  unless  the  State  Engineer  specifies  a  shorter  time,  or  a 
longer  time  not  exceeding  two  years  additional  (sec.  22  et  seq.). 
Upon  notice  and  examination  of  the  actual  use  of  the  water  at  the 
end  of  the  time  specified,  a  license  issues,  which  is  the  final  certifi- 
cate (sec.  29). 

The  priority  of  right  dates  from  the  time  of  filing  original  appli- 
cation (sees!  2,  20)  ;  and  from  initiation  of  claim  as  to  those  ini- 
tiated before  passage  of  the  act  (sec.  2). 

Flood  Waters.— Under  the  Act  of  1911,  chapter  263,  page  468 
(amending  Laws  of  1907,  chapter  180,  section  31),  one  may  appro- 
priate dry-draws  or  watercourses  not  flowing  over  twenty  miner's 
inches  during  the  greater  part  of  the  year,  by  filing  a  location 
certificate  with  the  county  register  of  deeds  and  posting  a  copy 
thereof  at  or  near  the  head  of  the  proposed  dam,  ditch,  etc.,  and 
mailing  a  copy  thereof  to  the  State  Engineer  (fee,  one  dollar). 
Work  must  begin  within  sixty  days  and  be  diligently  prosecuted. 
Such  appropriations  are  declared  not  subject  to  the  jurisdiction  of 
the  State  Engineer.  When  completed,  a  verified  petition  (with  wit- 
nesses and  corroborative  affidavits)  may  be  filed  with  the  State 
Engineer  (fee,  two  dollars),  stating  the  work  done  and  the  use 
made  and  other  matters,  and  if  the  statement  conforms  to  the  loca- 
tion certificate  he  is  to  issue  a  certificate  of  appropriation  to  the 
applicant,  which  is  declared  prima  facie  evidence  of  a  valid  water- 
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right.  Notices  heretofore  given  may  come  under  this  act,  filing, 
with  the  petition,  a  location  notice  upon  the  form  adopted  under 
this  act. 

Fees  of  State  Engineer.— Statutes  of  1907,  section  10.  "The 
State  Engineer  shall  receive  the  following  fees,  to  be  collected  in 
advance  and  to  be  paid  by  him  into  the  general  fund  of  the  State 
treasury  on  the  first  Monday  of  January,  April,  July,  and  October 
of  each  year: 


"(a)  For  filing  and  examining  an 
application  for  permit  to  construct  a 
dam  across  a  dry  watercourse  for  the 
purpose  of  collecting  storm  water  and 
of  applying  the  same  to  beneficial 
use,  one  dollar,  (b)  For  filing  and 
examining  an  application  for  permit 
to  appropriate  water,  map  and  field- 
notes  of  same,  which  shall  include  the 
filing  of  proofs  of  publication  and 
all  other  papers  relating  to  the  ap- 
plication up  to  the  recording  of  the 
permit  to  appropriate  water,  five  dol- 
lars, (c)  For  recording  any  permit, 
certificate  of  construction  or  license 
issued,  or  any  other  water-right  in- 
strument, one  dollar  for  the  first 
hundred  words,  and  fifteen  cents  for 
each  additional  hundred  words  or 
fraction  thereof,  (d)  For  filing  any 
other  paper,  one  dollar,  (e)  For  is- 
suing certificates  of  construction  or 
licenses  to  appropriate  water,  one  dol- 
lar each,  (f)  For  making  copy  of 
any  document  recorded  or  filed  in  his 
office,  fifteen  cents  for  each  hundred 
words  or  fraction  thereof,  (g)  For 
blue-print  copy  of  any  map  or  draw- 
ing, ten  cents  per  square  foot  or 
fraction  thereof.  For  other  copies  of 
drawings,  actual  cost  of  the  work, 
(h)  For  certifying  to  such  copies, 
one  dollar  for  each  certificate,  (i) 
For  examining,  in  connection  with 
water-right  applications,  plans  and 
specifications  for  any  dam,  not  ex- 
ceeding ten  feet  in  extreme  height 
from  the  foundations,  ten  dollars; 
for  a  dam  higher  than  ten  feet  and 
not  exceeding  thirty  feet,  twenty  dol- 


lars; for  a  dam  higher  than  thirty 
feet  and  not  exceeding  fifty  feet, 
thirty  dollars;  for  a  dam  higher  than 
fifty  feet,  fifty  dollars;  or  for  a  canal 
or  other  water  conduit  of  an  esti- 
mated capacity  exceeding  fifty  and 
not  more  than  one  hundred  cubic  feet 
per  second,  twenty  dollars;  for  an 
estimated  capacity  exceeding  one  hun- 
dred cubic  feet  per  second,  thirty 
dollars.  (j)  For  inspecting  dam 
sites  and  construction  work  when  re- 

Siired  by  law,  or  when  necessary  in 
e  judgment  of  the  State  Engineer, 
ten  dollars  per  day  and  actual  and 
necessary  traveling  expenses.  The 
fees  for  any  inspection  deemed  nec- 
essary by  the  State  Engineer  and  not 
paid  on  demand  shall  be  a  lien  on 
any  land  or  other  property  of  the 
owner  of  the  work,  and  may  be  re- 
covered by  the  State  Engineer  in  any 
court  of  competent  jurisdiction,  (k) 
For  rating  ditches  or  inspecting  plans 
ami  specifications  of  works  for  the 
diversion,  storage  and  carriage  of 
water,  at  the  request  of  private  par- 
ties, not  in  connection  with  an  ap- 
plication for  right  to  appropriate 
water,  actual  cost  and  expenses;  and 
the  State  Engineer  shall  attach  his 
approval  to  such  plans  and  specifi- 
cations if  found  satisfactory.  (1) 
For  such  offier  work  as  may  be  re- 
quired of  his  office,  the  fees  provided 
by  law.  (m)  In  ascertaining  actual 
cost  of  any  work,  as  the  term  is  used 
in  this  section,  the  salary  of  any  sal- 
aried officer  for  the  time  employed 
shall  be  included." 


Text,  §§   486.  487. 

Duty  and  Measurement  of  Water. — The  second-foot  is  the  unit 
of  measurement  by  time  and  the  acre-foot  by  volume,  and  the 
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miner's  inch  is  declared  equivalent  to  one-fiftieth  of  a  second-foot 
(sec.  45).  If  the  appropriation  is  for  irrigation,  the  maximum  al- 
lowed shall  be  one  second-foot  for  each  seventy  acres  irrigated 
(Stats.  1907,  p.  373,  sec.  47). 

Text,  Part  VII. 

Public  Service— Water  Companies  and  Consumers. — The  Stat- 
utes of  1907,  chapter  180,  contain  the  following: 

Section  19,  among  other  things,  provides:  "The  owners  of  works 
proposing  to  store  or  carry  water  in  excess  of  their  needs  for  benefi- 
cial use,  may  make  application  for  such  excess  and  shall  be  held  as 
trustees  of  such  right  for  the  parties  applying  the  water  to  a  bene- 
ficial use,  and  shall  be  required  to  sell  water-rights  for  a  reason- 
able price  and  to  furnish  the  water  for  such  parties  at  reasonable 
rates  for  storage,  or  carriage,  or  both,  as  the  case  may  be."  (See, 
also,  section  35.)  Section  36  provides:  "The  owner  or  owners 
of  any  works  for  the  storage,  diversion,  or  carriage  of  water,  which 
contain  water  in  excess  of  their  needs  for  irrigation  or  other  bene- 
ficial use  for  which  it  has  been  appropriated,  shall  be  required  to 
deliver  such  surplus,  at  reasonable  rates  for  storage,  or  carriage, 
or  both,  as  the  case  may  be,  to  the  parties  entitled  to  the  use  of 
the  water  for  beneficial  purposes.  In  case  of  the  refusal  of  such 
owner  or  owners  to  deliver  any  such  surplus  water  at  reasonable 
rates  as  determined  by  the  State  Engineer,  they  may  be  compelled 
to  do  so  by  the  circuit  court  for  the  county  in  which  the  sur- 
plus water  is  to  be  used." 

Miscellaneous. — Section  56  provides  as  follows:  "All  liens  on 
the  land  provided  for  in  this  act  shall  be  superior  in  right  to  all 
mortgages  or  other  encumbrances  placed  upon  the  land  and  the 
water  appurtenant  thereto,  or  used  in  connection  therewith,  after 
the  passage  of  this  act." 

The  water-right  is  appurtenant  to  the  land  where  it  is  used 
(sec.  2),  and  passes  with  the  land  on  a  sale  (sec.  32),  and  can  be 
transferred  to  other  land  only  under  the  restrictions  of  applica- 
tion to  the  State  Engineer  and  publication  of  notice  in  a  news- 
paper (sees.  31,  49  )'^  Nonuser  for  two  years  was  ground  for  for- 
feiture of  right  ia-^he  Statutes  of  1905  (sec.  45),  but  the  period 
is  three  years  in  the  Statutes  of  1907,  page  373,  section  46.  Con- 
cerning city  waterworks,  see  Statutes  of  1907,  page  486. 
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Purpose  of  use  cannot  be  changed  (sec.  46,  semble,  but  see  sec. 
49).  Point  of  diversion  may  be  changed,  subject  to  approval  of 
State  Engineer,  and  only  if  no  one  is  injured  (sees.  20,  49).  The 
State  Engineer  may  grant  permits  to  use  water  seeping  from  an- 
other's works  just  as  from  natural  sources  (sec.  57).  Recapture 
of  water  artificially  added  to  a  stream  is  subject  to  the  control  of 
the  State  Engineer  (sec.  4).  Licenses  to  appropriate  may  be  as- 
signed, and  assignments  must,  to  bind  bona  fide  purchasers,  be 
recorded  with  the  State  Engineer  (sec.  32). 

Regarding  rights  of  way  over  State  lands,  see  Stats.  1907,  c. 
180,  p.  373,  sec.  58 ;  Stats.  1911,  c.  262,  p.  467 ;  appropriations  by 
the  United  States,  Stats.  1907,  c.  180,  sec.  37 ;  water  users  associa- 
tions, Laws  1907,  c.  132;  1909,  c.  174,  p.  155  (repealing  1905, 
c.  132,  in  order  to  give  full  effect  to  the  1907  statute) ;  drain- 
age of  State  lands,  Stats.  1911,  cc.  129,  130,  131. 

Practical  Working  of  the  South  Dakota  Water  Law. 

(The  following  statement  was  prepared  for  this  book  in  January, 
1910,  by  Hon.  Samuel  H.  Lea,  State  Engineer.) 

"A  period  of  four  years  has  elapsed  Several     of       the     more     important 

since  the  enactment  of  the  water  code  streams  that  are  used  for  irrigation 

in   South   Dakota  and   the   inaugura-  have     been     surveyed    and    carefully 

tion  of   the  present   State  water  ad-  platted. 

ministration.     The    first    State    Engi-  "The    revised    water    code    requires 

neer    began    active     duties    April    1,  regulation     and    supervision     by    the 

1906,  and  proceeded    at    once    to  for-  State  Engineer  over  water  appropria- 

mulate  the  necessary  rules  and  regu-  tions   for  power  purposes,  and   other 

lations    for   the   work   of   his    depart-  beneficial  uses,  as  well  as  for  irriga- 

ment  and,  in  other  ways,  to  carry  out  tion.     Many    permits    have    been    ob- 

the    requirements    of     the     law.     The  tained     for    water-power    appropria- 

State   was   divided  into   three    grand  tions    under    this   law   in    the   Black 

divisions,   known   as  water   divisions;  Hills.     In     most     cases     the     powen 

two  of  these  divisions  lie  west  of  the  plants    are     located     on     the     upper 

Missouri    River,   the   portion   of    the  reaches  of  streams  and  in  such  cases 

State   east   of   the    Missouri   forming  the    water,    after    being    utilized    for 

the  third  water  division.     Each  water  power,  is  returned  to  the  channel  for 

division     is    subdivided     into    water  further  use   lower   down   stream.     In 

districts;    these     are    designated     by  some  instances  the  same  water  is  used 

names  and  comprise  one  or  more  dis-  more  than  once  in  its  flow,   for  gen- 

tinct  stream  systems  in  each  district.  erating  power  in  a  stream.     Farther 

An  Assistant  State  Engineer  was  ap-  down   the    valley,    where   the   agricul- 

pointed  and  was  assigned  the  duty  of  tural  lands  lie,  the  water  is  used  for 

conducting    hydrographic    surveys    of  irrigation.     In    the    eastern    part    of 

the     various     stream     systems.     This  South  Dakota,  where  irrigation  is  not 

work  is  carried  on  continuously;  field  practiced,  the  appropriations  of  water 

work  is  done  during  the  spring,  sum-  have  been  made  for  power  purposes, 

mer  and   fall  months,  and   in  winter  At   Sioux  Falls  a  large  development 

the  field-notes   are   platted   on   sheets  has    been    made    on    the    Big    Sioux 

of  uniform  size  for  permanent  record.  River.     A  plant  capable  of  general- 
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ing  3,000  horse-power  has  been  con-  to.  The  company  having  this  matter 
structed  and  is  now  in  successful  oper-  in  charge  made  an  effort  to  place 
ation.  their  securities  with  leading  financiers 
"The  experience  of  the  first  four  for  the  purpose  of  raising  funds  for 
years  of  the  South  Dakota  water  ad-  construction  purposes,  and  the  ad- 
ministration is,  on  the  whole,  quite  vice  of  an  eminent  attorney  was 
satisfactory.  At  first  considerable  asked  concerning  the  safety  of  the 
opposition  was  manifested  toward  the  proposition.  His  reply  was  to  the 
fancied  restrictions  imposed;' this  was  effect  that,  since  the  company  had 
largely  by  people  who  sought  to  up-  obtained  a  State  water-right,  they 
hold  the  doctrine  of  riparian  rights.  were  protected  by  the  State  against 
Since,  however,  the  necessity  of  some  possible  adverse  claimants.  He  went 
central  regulation  of  water-rights  in  further  and  said  that  he  would  not 
this  State  has  become  apparent,  this  have  recommended  the  handling  of 
opposition  has  greatly  diminished.  the  securities  but  for  the  State  water- 
The  fairness  with  which  the  water  right  that  had  been  obtained, 
law  has  been  administered  and  the  "It  is  believed  that  the  water  law, 
protection  against  unjust  claims  in  its  essential  features,  has  come  to 
which  has  been  afforded  water  users  stay  in  South  Dakota.  There  will 
have  served  to  convince  the  public  of  probably  be  minor  changes  from  time 
the  usefulness  of  this  law.  A  prac-  to  time  to  conform  to  local  condi- 
tical  illustration  of  its  application  is  tions,  but  the  principles  established 
afforded  in  the  large  power  develop-  .  by  the  law  will  be  maintained." 
ment  at  Sioux  Falls  above  referred 

[May,  1911,  Mr.  Lea,  speaking  of  the  new  act  concerning  appro- 
priation of  flood  waters,  says :] 

"This  enactment  is  for  the  purpose  of  enabling  settlers  on  des- 
ert claims  to  furnish  the  United  States  Land  Office  with  official 
proof  of  a  State  water-right.  It  is  an  attempt  to  improve  sec- 
tion 31  of  chapter  180  of  the  Session  Laws  of  South  Dakota  of 
1907.  This  section  was  placed  in  the  water  code  of  South  Da- 
kota against  my  advice  and  protest;  it  was  intended  to  make  eas- 
ier the  process  of  obtaining  a  water-right  upon  a  dry-draw  and  to 
lessen  the  expense  to  the  applicant.  It  was  claimed  that  new  set- 
tlers should  be  assisted  as  much  as  possible  in  efforts  to  obtain 
water-rights  in  semi-arid  sections  where  there  were  no  running 
streams  and  where  it  would  be  necessary  to  construct  dams  to  im- 
pound the  storm-waters.  A  bad  defect  in  this  section  lies  in  the 
fact  that  it  is  not  definite  and  does  not  afford  the  appropriator 
under  its  provisions  adequate  protection  in  any  rights  he  may  ob- 
tain thereunder.  For  example,  a  settler  may  construct  a  dam  un- 
der the  provisions  of  said  section  31  and  at  the  time  of  the  con- 
struction be  afforded  a  large  area  of  watershed  above  the  dam  for 
the  collection  of  storm  water.  Some  time  later  on,  later  settlers 
may  come  in  and  build  dams  across  the  same  draw  at  points 
higher  up,  and  thus  cut  off  the  prior  appropriator  from  a  consid- 
erable area  of  watershed  that  he  had  previously  enjoyed.  Under 
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the  law  in  its  present  condition,  there  is  no  recourse  for  the  prior 
settler,  who  is  obliged  to  take  chances  of  having  his  watershed 
diminished  appreciably,  and,  in  some  cases,  almost  entirely  cut  off. 
"Outside  of  the  application  of  section  31,  above  referred  to.  the 
water  code  of  South  Dakota  has  afforded  excellent  satisfaction  in 
its  operations.  A  period  of  five  years  has  elapsed  since  the  enact- 
ment of  the  water  code,  and  the  administration  of  same  has  been 
conducted  satisfactorily.  There  have  been  only  two  instances  of 
appeals  from  the  decision  of  the  State  Engineer  regarding  water- 
rights  on  running  streams;  one  of  these  appeals  has  been  taken 
to  the  State  supreme  court  and  the  decision  of  the  State  Engineer 
has  been  upheld  therein,  as  well  as  by  the  circuit  court  in  which  it 
was  first  tried.  The  other  appeal  is  not  being  actively  pushed, 
and  it  is  probable  that  the  matter  will  be  allowed  to  drop  after 
the  appellants  have  become  satisfied  of  the  fairness  of  the  decision 
of  the  State  Engineer." 

South  Dakota  Statutes  Construed. — In  the  earlier  parts  of  this 
book  (Parts  I  to  VII,  inclusive)  South  Dakota  Statutes  are  con- 
strued or  cited  upon  the  following  pages : 

Revised  Codes,  1905. 

Rev.  Codes,  sec.  278    139,  144 

Rev.  Codes,  sec.  2563  144 

Rev.  Codes,  sec.  2564  249 

Rev.  Codes,  sec.  2680  1037,  1072 

Rev.  Codes  1903,  C.  C.,  sec.  43 629 

Session  Laws. 

Stats.  1905,  p.  201,  sec.  1 194 

Stats.  1905,  p.  201,  sec.  2 309,  453,  504 

Stats.  1905,  p.  201,  sec.  4 38 

Stats.  1905,  p.  201,  sec.  19 1161 

Stats.  1905,  p.  201,  sec.  20 453 

Stats.  1905,  p.  201,  sec.  28 733 

Stats.  1905,  p.  201,  sec.  31 551,  587 

Stats.  1905,  p.  201,  sec.  35 1161 

Stats.  1905,  p.  201,  sec.  36 1276,  1309,  1319 

Stats.  1905,  p.  201,  sec.  44 521 

Stats.  1905,  p.  201,  sec.  45 620 

Stats.  1905,  p.  201,  sec.  46 5^3 

Stats.  1905,  p.  201,  sec.  47 551.  587 

Stats.  1905,  p.  201,  sec.  48 549 


1530  (3d  ed.)  Pt.  VIII.     STATUTES.  §  1445 

Session  Laics— Continued. 

Stats.  1905,  p.  201,  sec.  49 733 

Stats.  1905,  p.  201,  sec.  54 733 

Stats.  1905,  p.  201,  sec.  55 578 

Stats.  1905,  p.  201,  sec.  56 50 

Stats.  1905,  p.  201,  sec.  58  1319 

Stats.  1907,  c.  180. 144,  605,  733,  1098 

Stats.  1907,  c.  180,  sec.  1 194 

Stats.  1907,  c.  180,  sec.  2 309,  425,  503,  587 

Stats.  1907,  c.  108,  sec.  3 657 

Stats.  1907,  c.  180,  sec.  4 38,  44 

Stats.  1907,  c.  180,  sec.  15 691 

Stats.  1907,  c.  180,  sec.  19 1181 

Stats.  1907,  c.  180,  sec.  23 339,  444 

Stats.  1907,  c.  180,  sec.  28 490 

Stats.  1907,  c.  180,  sec.  31 296,  438 

Stats.  1907,  c.  180,  sec.  32 584 

Stats.  1907,  c.  180,  sec.  36 1153,  1181 

Stats.  1907,  c.  180,  sec.  37 1276,  1309,  1319 

Stats.  1907,  c.  180,  sec.  38 1099 

Stats.  1907,  p.  180,  sec.  45 521 

Stats.  1907,  c.  180,  sec.  46  556,  620 

Stats.  1907,  c.  180*,  sec.  47  523 

Stats.  1907,  c.  180,  sec.  48  551 

Stats.  1907,  c.  180,  see.  49 296 

Stats.  1907,  c.  180,  sec.  50 1100 

Stats.  1907,  c.  180,  sec.  54 1100 

Stats.  1907,  c.  180,  sec.  56 578 

Stats.  1907,  c.  180,  see.  57  50 

Stats.  1907,  c.  180,  sec.  58  233 

Stats.  1907,  c.  222,  p.  285 44 

Stats.  1909,  c.  102 375,  378 

Stats.  1909,  p.  155 1309 

Stats.  1911,  c.  189,  p.  231 940 

Stats.  1911,  c.  263,  p.  468 381,  438 
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Waters  "are  hereby  declared  to  be  the  property  of  the  public, 
and  may  be  acquired  by  appropriation  for  the  uses  and  purposes 
hereinafter  provided."  (Sayles'  Civ.  Stats.  1900,  art.  3115  et 
seq.)  To  some  extent  the  courts  of  Texas  follow  the  California 
system,  recognizing  the '  common  law  of  riparian  rights.  (See 
text,  §  117.)  There  is  nothing  upon  the  subject  in  the  State 
Constitution.  .^J 

The  appropriator  is  required  to  file  a  map  and  statement  within 
ninety  days  after  the  commencement  of  the  work  of  construction, 
containing  about  the  same  information  as  is  required  in  Colorado. 
Upon  compliance  with  the  statute,  the  date  of  priority  relates  back 
to  the  time  when  the  work  of  excavation  or  construction  was  com- 
menced. (Sayles'  Civ.  Stats.,  arts.  3120,  3121.)  A  failure  to 
file  such  statement  does  not,  however,  work  a  forfeiture  of  rights 
acquired  theretofore,  nor  prevent  the  claimants  of  such  rights  from 
establishing  them  in  the  courts.  (Ibid.,  art.  3121.) 

By  an  act  of  April,  1905,  an  act  was  passed  for  the  formation 
of  irrigation  districts.  (Sayles'  Civ.  Stats.  1906,  p.  269.) 

Statute  of  1909,  chapter  33,  page  353,  provides  for  an  investi- 
gation of  irrigation,  by  the  commissioner  of  agriculture. 

By  a  Statute  of  1911,  chapter  30,  page  42,  it  is  enacted  that 
water  users  associations  under  Federal  reclamation  projects  shall 
be  exempt  from  State  charter  fees  and  franchise  taxes. 

The  following  discussion  of  the  Texas  water  statutes  was  pre- 
pared by  Hon.  W.  H.  Wilson  of  Houston.  Texas,  and  published  in 
Bulletin  222,  page  79,  Office  of  Experiment  Stations,  United  States 
Department  of  Agriculture:  J 


"The    most     important     statute    in  ity  of  the  rainfall  irrigation  is  bene- 

the  State  of  Texas  is  found  in  chap-  ficial  for  agricultural  purposes,  to  be 

ter  2,  title  60,  of  the  Revised  Stat-  the  property  of  the   public  and  sub- 

utes:    Article    3115    declares    the    un-  ject  to  appropriation  for  the  uses  ami 

appropriated   waters  of  the  ordinary  purposes   named    in   the   statute.     By 

flow    or   underflow   of    every    flowing  articles  3116  and  3118  it  is  provided 

river     or     natural     stream    and    the  that    such    waters    may    be    appropri- 

storm  or  rain  waters  of  every  river  or  ated   for  the   purposes  of    irrigation, 

natural    stream,    canyon,     ravine,    de-  mining,   milling,   and   construction   of 

pression,    or    watershed    within    those  waterworks  for  cities  and  towns  and 

portions    of    the    State    of    Texas,    t'n  stockraising    in    such    sections   of   the 

which    by    reason    of    the    insufficient  State.     By  article  3117  it  is  provided 

rainfall  or  by  reason  of  the  irregular-  that  such  waters  shall  not  be  diverted 
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for  the  purposes  named  'to  the  preju-    -' 
dice   of    the   rights   of    the   riparian 
owner     without     his     consent,    except 
after    condemnation    thereof     in    the 
manner  provided  in  the  act.'     By  ar-  j 
tu-le  3119  it  is  provided  that  as  be-  j 
tween  the  appropriations,  the  first  in 
time  is  first  in  right. 

"By  article  3120  it  is  ^rovidett  thtrtr- 
'every  person,  corporation,  or  associa- 
tion of  persons  who  have  constructed 
or  may  hereafter  construct  any  ditch, 
canal,  reservoir,  dam,  or  lake  for  the 
purposes  named  in  this  chapter,  and 
taking  the  water  from  any  natural 
stream,  storage  reservoir,  dam,  or 
lake,  shall  within  ninety  days  after 
commencement  of  such  construction, 
file  and  cause  to  be  recorded  in  the 
office  of  the  county  clerk  of  the  county 
where  the  headgate  of  such  ditch  or 
canal  may  be  situated  or  to  which 
said  county  may  be  attached  for  ju- 
dicial purposes,  in  a  well-bound  book 
to  be  kept  by  said  clerk  for  that  pur- 
pose, a  sworn  statement  in  writing 
showing  approximately  the  number  of 
acres  of  land  that  will  be  irrigated, 
the  name  of  such  ditch  or  canal,  the 
point  at  which  the  headgate  thereof 
is  situated,  the  size  of  the  ditch  or 
canal  in  width  and  depth,  and  the 
carrying  capacity  thereof  in  cubic 
feet  per  second  of  time,  the  name  of 
said  stream  from  which  said  water  is 
taken,  the  time  when  the  work  was 
commenced,  the  name  of  the  owner 
or  owners  thereof,  together  with  a 
map  showing  the  route  of  such  ditch 
or  canal;  and  when  the  water  is  to 
be  taken  from  a  reservoir,  dam,  or 
lake,  the  statement  above  provided 
for  shall  show  in  addition  to  the  ditch 
and  other  things  provided  for,  the 
locality  of  the  proposed  dam,  reser- 
voir, or  lake,  giving  the  names  or 
numbers  of  the  surveys  upon  which 
it  is  to  be  located,  its  holding  capacity 
in  cubic  feet  of  water,  the  acreage 
and  surface  feet  of  land  that  will 
be  covered,  and  the  limits  of  such 
lake,  reservoir,  or  dam,  and  the  area 
of  the  watershed  from  which  the 
storm  or  rain  water  will  be  collected.' 

"Article  3121  provides  that  by  com- 
pliance with  the  provisions  of  article 
3120  the  claimant's  right  to  the  use 
of  the  water  relates  back  to  the  time 
when  the  work  of  excavation  or  con- 
struction commenced. 


"Article  3122  provides  that  'any 
person,  firm,  association  of  persons, 
or  corporation  may  acquire  the  right 
to  appropriate  for  irrigation  purposes 
the  unappropriated  waters  of  the  or- 
dinary flow  or  underflow  of  every 
running  or  flowing  river  or  natural 
stream,  and  the  storm  or  rain  water 
of  every  river  or  natural  stream, 
canyon,  ravine,  depression,  or  water- 
shed within  those  portions  of  the 
State  referred  to  in  article  3115,  by 
filing  a  sworn  statement  in  writing 
to  be  recorded  as  provided  in  article 
3120,  declaring  his  or  its  intention 
of  appropriating  such  water.  Said 
statement  shall  also  show  approxi- 
mately the  number  of  acres  of  land 
proposed  to  be  irrigated,  the  name  of 
such  ditch  or  canal,  the  point  at 
which  the  headgate  thereof  will  be 
situated,  the  size  of  the  ditch  or 
canal  in  width  and  depth,  and  the 
carrying  capacity  thereof  in  cubic 
feet  per  second  of  time,  the  name  of 
the  person,  firm,  association,  or  cor- 
poration appropriating  such  water, 
the  name  of  the  stream,  and  shall 
attach  to  such  statement  a  map  show- 
ing approximately  the  proposed  route 
of  such  ditch  or  canal ;  and  when  the 
water  sought  to  be  appropriated  or 
acquired  is  storm  or  rain  water,  the 
statement  above  required  shall  show 
or  describe  also  the  locality  of  the, 
proposed  dam,  reservoir,  or  lake  by 
giving  the  names  or  numbers  of  the 
surveys  upon  which  it  is  to  be  lo- 
cated, and  approximately  the  follow- 
ing, that  is  to  say,  its  holding 
capacity  in  cubic  feet  of  water,  the 
acreage  of  land  that  will  be  covered, 
and  the  area  of  the  watershed  from 
which  the  storm  or  rain  waters  will 
be  collected;  provided,  any  person, 
association  of  persons  or  corporation 
who  has  heretofore  had  a  survey 
made  of  the  proposed  route  of  his  or 
its  ditch  shall  have  a  preference  right 
at  any  time  within  ninety  days  from 
the  time  this  chapter  shall  take  effect 
to  file  the  statement  hereinbefore  re- 
quired for  the  appropriation  of  water. 
Within  ninety  days  next  after  filing 
of  said  statement  the  party  or  cor- 
poration claiming  the  right  to  appro- 
priate the  water  shall  begin  actual 
construction  of  the  proposed  ditch, 
canal,  dam,  lake,  or  reservoir,  and 
shall  prosecute  the  work  thereon  dili- 
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gently  and  continuously  to  comple- 
tion.' 

"Article  3123  provides  that  by 
'completion'  is  meant  the  conducting 
of  the  water  in  the  main  canal  to 
the  place  of  intended  use.  Article 
3124  provides  that  the  person  or  cor- 
poration who  has  appropriated  such 
waters  in  accordance  with  the  statute 
shall  be  entitled  to  the  exclusive  use 
except  that  an  owner  whose  land 
abuts  on  a  running  stream  may  use 
such  water  therefrom  as  may  be  nec- 
essary for  domestic  purposes,  and  ex- 
cept that  a  person  owning  land  on 
the  watershed  from  which  the  waters 
were  collected  .  may  construct  such 
dams,  etc.,  as  are  necessary  for  the 
storage  of  water  for  domestic  pur- 
poses. By  article  3125  it  is  provided 
that— 

"  'Corporations  may  be  formed  and 
chartered  under  the  provisions  of  this 
chapter  and  of  the  general  corpora- 
tion laws  of  the  State  of  Texas,  for 
the  purpose  of  constructing,  main- 
taining, and  operating  canals,  ditches, 
flumes,  feeders,  laterals,  reservoirs, 
dams,  lakes,  and  wells,  and  of  con- 
ducting and  transferring  water  to  all 
persons  entitled  to  the  same  for  irri- 
gation, mining,  milling,  to  cities  and 
towns  for  waterworks,  and  for  stock- 
raising,  and  for  the  purpose  of  build- 
ing storage  reservoirs  for  the  collec- 
tion and  storage  of  water  for  the 
purposes  before  mentioned.  All  such 
corporations  shall  have  full  power  and 
authority  to  make  contracts  for  the 
sale  of  permanent  water-rights,  and 
to  have  the  same  secured  by  liens  on 
the  land  or  otherwise,  and  to  lease, 
rent,  or  otherwise  dispose  of  the  water 
controlled  by  such  corporation  for 
such  time  as  may  be  agreed  upon, 
and  in  addition  to  the  lien  on  the 
crops  hereinafter  provided  for,  the 
lease  or  rental  contract  may  be  se- 
cured by  a  lien  on  the  land  or  other- 
wise. All  persons  who  own  or  bold 
a  possessory  right  or  title  to  land 
adjoining  or  contiguous  to  any  canal, 
ditch,  flume,  or  lateral  constructed 
and  maintained  under  the  provisions 
of  this  chapter,  and  who  shall  have 
secured  a  right  to  the  use  of  water 
in  said  canal,  ditch,  flume,  lateral, 
reservoir,  dam,  or  lake,  shall  be  en- 
titled to  be  supplied  from  such  canal, 
ditch,  flume,  lateral,  dam,  or  lake, 


with  water  for  irrigation  of  such 
land,  and  for  mining,  milling,  and 
stockraising,  in  accordance  with  the 
terms  of  his  or  their  contract;  pro- 
vided, that  if  the  person,  association, 
or  corporation  owning  or  controlling 
such  water,  and  the  person  who  owns 
or  holds  a  possessory  right  or  title  to 
land  adjoining  or  contiguous  to  any 
canal,  ditch,  flume,  or  lateral  con- 
structed and  maintained  under  the 
provisions  of  this  chapter,  fail  to 
agree  upon  a  price  for  a  permanent 
water-right,  or  for  the  use  or  rental 
of  the  necessary  water  to  irrigate  the 
land  of  such  person  and  for  mining, 
milling,  and  stockraising,  such  person, 
firm,  association,  or  corporation  shall, 
nevertheless,  if  such  person,  associa- 
tion, or  corporation  has  or  controls 
any  water  not  contracted  to  others, 
furnish  the  necessary  water  to  such 
person  to  irrigate  his  lands,  and  for 
mining,  milling,  and  stockraising,  at 
such  prices  as  may  be  reasonable  and 
just;  provided,  further,  that  in  case 
of  shortage  of  water  from  drought, 
accident,  or  other  cause,  the  water  to 
be  distributed  shall  be  divided  among 
all  consumers  pro  rata  according  to 
the  amount  he  or  they  may  be  en- 
titled to,  to  the  end  that  all  shall 
suffer  alike,  and  preference  be  given 
to  none.  The  sale  of  the  permanent 
water-right  shall  be  an  easement  to 
the  land  and  pass  with  the  title 
thereof,  and  the  owner  thereof  shall 
be  entitled  to  the  use  of  the  water 
upon  the  terms  provided  in  his  or 
their  contract  with  such  person  or 
corporation,  or  in  case  no  contract  is 
entered  into,  then  at  just  and  reason- 
able prices.  Any  instrument  of  writ- 
ing providing  a  permanent  water- 
right  shall  be  admitted  to  record  in 
the  same  manner  as  other  instruments 
relating  to  the  conveyance  of  land.' 

"Article  3126  grants  to  the  corpo- 
rations and  associations  named  in  the 
preceding  article  a  right  of  way  Over 
public  lands  and  grants  right  of  con- 
demnation of  a  right  of  way  and  land 
for  reservoirs,  etc.,  on  and  over  the 
lands  of  private  persons. 

"Article  3128  provides  a  mode  of 
crossing  roads  and  highways  with 
canals.  By  article  3130  it  is  pro- 
vided that  the  person,  corporation, 
etc.,  who  leases  or  rents  the  water  to 
any  person  or  corporation  owning 
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lands  subject  to  irrigation  'shall  have 
a  preference  lien  superior  to  every 
other  lien  upon  the  crop  or  crops 
raised  upon  the  lands  thus  irrigated 
under  such  lease  or  contract.' 

"By  article  3131  it  is  provided  that 
a  corporation  organized  for  the  pur- 
pose of  irrigation  shall  have  the  right 
to  acquire  lands  by  donation  or  pur- 
chase, or  in  payment  of  stock  or 
water-rights,  and  to  hold  and  dispose 
of  such  land  or  other  property  and 
to  borrow  money  for  the  construction 
and  maintenance  of  its  canals,  reser- 
voirs, etc.,  and  may  issue  bonds  and 
mortgage  its  corporate  and  other 
property  and  franchises  to  secure  the 
payment  of  any  debts  contracted  for 
same;  provided  that  all  lands  ac- 
quired by  said  corporation,  except 
such  as  are  used  for  the  construction, 
maintenance  and  operation  of  said 


canals,  ditches,  laterals,  feeders,  res- 
ervoirs, dams,  lakes,  and  wells,  shall 
be  alienated  within  fifteen  years  from 
the  date  of  acquiring  said  lands,  or 
be  subject  to  judicial  forfeiture. 

"My  article  641  (section  23)  of  the 
Revised  Statutes,  private  corporations 
may  be  formed  for  the  construction, 
maintenance,  and  operation  of  dams, 
reservoirs,  lakes,  wells,  canals,  flumes, 
laterals,  and  other  necessary  appur- 
tenances for  the  purpose  of  irriga- 
tion, navigation,  milling,  mining, 
stockraising,  and  city  waterworks. 

"There  are  other  provisions  of  the 
statute  law  of  Texas  affecting  irri- 
gation, but  they  mainly  concern  de- 
tails. The  above  are  the  more  im- 
portant statutes,  and  those  under 
which  the  large  irrigating  corpora- 
tions are  organized  and  operating." 


Texas  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Texas  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Sayles'  Civil  Statutes. 

Sayles'  Civ.  Stats.,  art.  312 1104 

Sayles'  Civ.  Stats.,  art.  828,  sec.  6    922 

Sayles'  Civ.  Stats.,  art.  3115    194 

Sayles'  Civ.  Stats.,  art.  3120  425 

Sayles'  Civ.  Stats.,  art.  3121 425 

Sayles'  Civ.  Stats.,  Supp.  1906,  p.  269 1263 

General  Laws. 

Gen.  Laws  1889,  p.  100,  sec.  2 155 

Act  of  March  10,  1875    258 

Act  of  March  19,  1889 387 
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Declaration  of  public  ownership. 

Concerning  riparian  rights. 

Ditches  on  private  land — Eminent  domain. 

Preferences  and  pro-rating. 

Administration. 

Determination  of  existing  priorities. 

Method  of  appropriating. 

Measurement  of  water. 

Fees  of  State  Engineer. 

Irrigation  districts. 

Miscellaneous. 

Utah  statutes  construed. 

References  are  to  the  Constitution;  Laws  of  1905,  chapter  108, 
as  amended  (1907,  pages  56  and  248;  1909,  chapter  62,  and  various 
chapters  of  the  Laws  of  1911),  and  to  the  Compiled  Laws  of  1907, 
section  126  et  seq.  The  act  of  1905  was  substituted  in  1905  for 
the  Statute  of  1903,  chapter  100,  but  in  most  respects  the  two  are 
identical.  The  law  previously  had  (in  Revised  Statutes  of  1898, 
sections  1261-1275)  been  modeled  after  the  Civil  Code  of  Cali- 
fornia. Rights  initiated  under  the  old  law  may  still  be  completed 
under  the  old  law  (Stats.  1909,  c.  62,  p.  842).  In  Laws  of  1911, 
chapter  104,  page  145,  section  14,  there  is  a  repeal  of  Compiled 
Laws  of  1907,  sections  1286  to  1288x4. 

References  to  sections  are  to  the  statute  of  1905,  unless  otherwise 
stated. 

Constitution,  article  17,  section  1,  provides:  "All  existing  rights 
to  the  use  of  any  of  the  waters  in  this  State  for  any  lawful  or 
beneficial  purpose  are  hereby  recognized  and  confirmed." 

Text,   §§6,   170. 

Declaration  of  Public  Ownership. — "The  water  of  all  streams 
and  other  sources  in  this  State,  whether  flowing  above  or  under 
ground,  in  known  or  defined  channels,  is  hereby  declared  to  be 
the  property  of  the  public,  subject  to  all  existing  rights  to  the 
use  thereof."  (Sec.  47.  See,  also,  Comp.  Laws  1907,  sec. 
1288x18.) 

Text,  §  118. 

Concerning  Riparian  Rights. — "Rights  to  the  use  of  any  of 
the  unappropriated  water  in  the  State  may  be  acquired  by  appro- 
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priation,  in  the  manner  herein  provided,  and  not  otherwise"  (sec. 
34).  The  courts  follow  the  Colorado  system,  rejecting  riparian 
rights  in  toto.  "Beneficial  use  shall  be  the  basis,  the  measure  and 
the  limit  of  all  rights  to  the  use  of  water  in  this  State."  (Sec. 
49.  See,  also,  Comp.  Laws  1907,  sec.  1288x20.) 

Text,  cc.  10,  26,  37. 

Ditches  on  Private  Land — Eminent  Domain. — See  Compiled 
Laws  of  1907,  sections  1288x21  and  1288x22,  for  building  or  en- 
larging ditches  on  another's  private  land. 

Text,   §  308. 

Preferences  and  Pro-rating.— The  prior  appropriator  shall  al- 
ways be  supplied  in  full  before  a  subsequent  appropriator  gets 
any  water,  except  in  the  annual  low-water  stage,  when  all  users 
are  on  an  equal  footing,  and  pro-rate.  In  time  of  scarcity,  do- 
mestic uses  have  preference  over  all  other  purposes,  and  agricul- 
ture is  preferred  over  all  except  domestic  use ;  those  using  for  the 
same  purpose  maintaining  priorities  between  themselves  (sec.  56. 
See,  also,  Comp.  Laws  1907,  sec.  1288x27). 

Text,  c.  49. 

Administration. — The  use  of  water  for  beneficial  purposes  is 
a  public  use.  The  State  Engineer,  appointed  for  four  years  by 
the  governor,  has  general  supervision  of  the  waters  of  the  State, 
their  measurement,  apportionment,  appropriation,  making  rules 
and  regulations,  and  publishing  biennial  reports,  including  recom- 
mendations upon  changes  in  the  law,  etc.  (Comp.  Laws  1907,  sec. 
1261  et  seq. ;  and  sec.  1286  et  seq.) 

In  Laws  of  1911,  chapter  104,  page  145,  new  provisions  are 
added  and  some  old  ones  are  repealed.  It  is  there  provided  that 
the  State  Engineer  shall  divide  the  State  into  water  districts 
only  when  necessity  arises  (sec.  1),  with  one  "water  commissioner" 
for  each,  appointed  by  the  governor  (sec.  2).  The  water  com- 
missioner shall  execute  decrees  of  court  and  regulate  water  by 
priorities  (including  users  under  partnership  ditches,  sec.  4),  sub- 
ject to  appeal  to  the  State  Engineer,  and  from  him  to  court  (sec. 
5).  The  water  commissioner  is  to  be  paid  by  the  county  (sec.  6), 
and  not  to  begin  work  until  called  upon  by  some  appropriator, 
or  by  the  State  Engineer  (sec.  8).  The  water  commissioner  may 
make  arrests  (sec.  9).  He  may  order  a  flume  substituted  for  a 
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ditch  (sec.  10),  and  may  enforce  orders  by  refusing  water  or  by 
emptying  reservoirs  (sec.  10).  He  may,  at  request,  also  take 
charge  of  the  works  of  co-owners  (sec.  12). 

The  Conservation  Commission  is  to  inquire  into  the  most  bene- 
ficial purpose  to  which  streams  can  be  put,  and  into  the  feasibility 
of  power  projects  (Laws  1911,  c.  137,  p.  270). 

Text,  c.  51. 

Determination  of  Existing  Priorities. — The  State  Engineer 
must  make  a  complete  survey  of  each  river  system  or  water  source 
in  the  State  beginning  with  those  most  used  for  irrigation,  and  col- 
lect all  data  that  will  aid  in  adjusting  existing  priorities  (sec.  6. 
See,  also,  Comp.  Laws  1907,  sec.  1271  et  seq.).  He  must  publish 
a  notice  in  a  newspaper  for  fifteen  days  before  commencing  on  any 
system.  On  completion  of  his  survey,  he  files  a  written  state- 
ment with  the  clerk  of  the  district  court  of  the  county  in  which 
the  sfream  is  situated,  and  if  situated  in  more  than  one  county, 
then  in  the  most  convenient  one,  whereupon  said  district  court 
shall  have  exclusive  jurisdiction  to  determine  all  water-rights  on 
said  river  or  water  source  (sec.  11).  Within  thirty  days  after  the 
filing  of  this  statement  the  clerk  of  the  court  publishes  notice  once 
a  week  for  three  successive  months,  requiring  all  claimants  to  file 
claims  within  six  months.  The  clerk  also  mails  a  copy  of  this  no- 
tice to  each  claimant,  inclosing  a  form  for  statement  of  claim. 
This  is  filled  out  and  verified  by  the  oath  of  claimant.  The  State 
Engineer  must  tabulate  these  claims,  and  file  this  tabulation  with 
the  clerk  of  the  district  court  and  with  the  county  recorder  of  each 
county  in  which  the  water  is  situated  (sec.  13).  Failure  to  file 
claim  within  the  six  months  is  a  complete  bar,  unless  the  claimant 
did  not  receive  actual  notice,  in  which  case  the  court  may  extend 
the  time  to  one  year,  the  court  publishing  notice  of  the  request  for 
extension  (sec.  14). 

At  the  end  of  the  six  months  the  court  may  appoint  a  referee,  or 
may  determine  priorities  without  a  referee  (sees.  15?  17.  If  the 
judge  or  referee  is  an  interested  party,  see  Stats.  1911,  c.  3,  p.  2). 
The  statements  filed  by  claimants  stand  in  the  place  of  pleadings, 
and  the  State  Engineer  furnishes  the  referee  or  court  with  the 
data  he  has  collected  (sec.  17).  Testimony  may  be  taken  at  such 
places  as  advisable,  giving  notice  to  claimants  as  each  claim  comes 
up  (se?.  18).  Any  interested  party  may  file  a  contest  (sec.  19). 

Water  Rights — 87 
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The  decree  is  rendered  by  the  court  upon  the  findings  of  the  ref- 
eree, if  satisfactory  to  the  court,  subject  to  appeal  to  the  supreme 
court,  if  taken  within  six  months  (sees.  21,  22,  23).  This  decree 
sets  forth  "the  name  and  postoffice  address  of  the  person,  corpo- 
ration or  association  entitled  to  the  use  of  the  water;  the  quantity 
of  water  in  acre-feet,  or  the  flow  of  water  in  second-feet  to  be  used ; 
the  purpose  for  which  the  water  is  to  be  used  each  year;  the 
name  of  the  stream  or  other  source  from  which  the  water  is  di- 
verted; the  priority  number  of  the  right;  the  date  of  the  right, 
and  such  other  matters  as  will  fully  and  completely  define  the 
right  of  said  person,  corporation  or  association  to  the  use  of  the 
water"  (sec.  22). 

A  certificate  is  then  issued  in  duplicate  to  each  owner  contain- 
ing the  facts  stated  in  the  decree.  One  copy  is  to  be  recorded 
within  thirty  days  with  the  county  recorder  of  the  county  where 
the  division  is  made,  and  the  other  is  to  be  filed  with  the  .State 
Engineer  (sec.  24).  Costs  are  a  lien  upon  the  land  and  water  of 
the  parties,  to  be  collected  like  taxes  (Laws  1911,  c.  3,  p.  2,  amdg. 
Comp.  Laws  1907,  sec.  1285). 

Text,   c.    18. 

Method  of  Appropriating. — Before  commencing  or  enlarging 
any  work,  written  application  must  be  made  to  the  State  Engi- 
neer on  a  form  furnished  by  him,  setting  forth  the  name  and  post- 
office  address  of  applicant,  the  purpose  of  use,  quantity  to  be  used, 
time  of  use,  name  of  stream,  point  of  diversion,  nature  and  de- 
scription of  diverting  works  in  detail,  and  such  other  facts  as  will 
clearly  define  the  full  purpose  of  the  proposed  appropriation 
(Comp.  Laws  1907,  sec.  1288x5  et  seq.;  amd.  1909,  c.  62,  p.  84). 
If  for  irrigating,  it  must  also  show  and  describe  what  land  is  to  be 
irrigated.  If  for  power,  the  nature  and  description  of  the  pro- 
posed equipment,  and  the  place  where  the  water  is  to  be  returned 
to  the  natural  stream.  If  for  mining,  the  name  and  kind  of  mine 
and  the  place  where  the  water  is  to  be  returned  (Ibid.).  Storage 
in  a  reservoir  shall  be  regarded  as  a  diversion,  and  the  points  of 
diversion  include  the  point  where  water  is  taken  from  the  stream, 
and  the  point  at  center  of  the  dam.  (Comp.  Laws  1907,  sec.  1288x6, 
amd.  1909,  c.  62,  p.  84.) 

The  date  of  receipt  of  the  application  is  indorsed  thereon  by 
the  State  Engineer,  who  may  require  the  application  to  be  cor- 
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rected  (sec.  36),  the  applicant  having  sixty  days  for  refiling  and 
approval  or  rejection  (Stats.  1907,  p.  248).  The  State  Engineer 
publishes  notice  of  the  application  in  a  newspaper  within  the 
boundaries  of  the  river  system  or  water  source  where  the  appro- 
priation is  to  be  made  for  thirty  (30)  days.  Protests  may,  within 
thirty  days  after  final  publication,  be  filed  with  him  (sees.  37,  38). 
He  may  require  additional  information,  such  as  particulars  con- 
cerning the  corporation,  if  the  applicant  is  a  corporation  (sec.  41). 

Under  the  Act  of  1911,  chapter  103,  page  143  (amdg.  Comp. 
Laws  1907,  sees.  1288x5  and  1288x10,  and  Laws  1909,  c.  62),  the 
State  Engineer  must  approve  all  applications  except  where  they 
will  conflict  with  existing  rights,  or  where,  after  submission  of 
the  question  to  court,  the  court  decides  that  the  application  is  not 
for  the  most  beneficial  use  of  the  water;  and  by  Laws  of  1911, 
chapter  137,  page  270,  the  Conservation  Commission  is  to  gather 
data  upon  what  is  the  most  beneficial  use  for  the  various  streams, 
and  upon  the  feasibility  of  specific  projects.  Approval  or  dis- 
approval is  indorsed  by  the  State  Engineer  upon  the  application. 
Permits  may  be  assigned,  and  the  assignment  may  be  recorded 
in  the  office  of  the  State  Engineer  (Laws  1909,  c.  62,  p.  84,  amdg. 
Comp.  Laws  1907,  sec.  1288x17). 

Under  the  Act  of  1911,  chapter  3,  page  2  (amdg.  Comp. 
Laws  1907,  sec.  1288x14.  See,  also,  Laws  1909,  c.  62,  p.  84),  work 
must  begin  within  six  months  after  approval  of  the  application, 
and  be  prosecuted  with  diligence,  and  completed  within  a  time 
(not  over  five  years)  to  be  specified  by  the  State  Engineer,  one- 
fifth  (%)  of  the  work  to  be  done  in  one-half  (y2)  the  time  allowed. 
Irrigation  works  are  to  be  put  to  actual  use  within  a  time  likewise 
so  fixed,  not  exceeding  four  years  after  completion  of  the  works. 
For  failure  of  the  appropriator  to  be  on  time,  the  State  Engineer 
may  declare  a  forfeiture  after  sixty  days'  notice  and  an  opportu- 
nity to  be  heard.  Prevention  by  operation  of  law  shall  be  an  ex- 
cuse for  the  delay,  and  in  any  event  the  State  Engineer  may 
extend  the  time,  provided  the  sum  of  the  extensions  does  not  ex- 
ceed fourteen  (14)  years  from  the  approval  of  the  original  appli- 
cation. Within  sixty  days  from  the  State  Engineer's  decision, 
appeal  may  be  taken  to  court. 

Upon  completion  of  work  a  sworn  description  and  proof  of 
work  must  be  filed  with  the  State  Engineer  on  a  form  furnished 
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by  him,  attested  by  two  witnesses,  and  accompanied  by  complete 
detailed  maps,  also  certified,  a  failure  to  make  such  proof  being  a 
misdemeanor  (sec.  44). 

A  numbered  certificate  of  appropriation  in  duplicate  is  issued 
to  the  appropriator  by  the  State  Engineer  when  he  is  satisfied  that 
the  appropriation  has  been  effected.  This  certificate  sets  forth 
the  name  and  address  of  the  appropriator,  the  amount  of  water, 
purpose  for  which  used,  time  of  use,  name  of  stream,  place  of  di- 
version, priority  number,  date  of  appropriation,  and  such  other 
matters  as  will  fully  define  the  right.  One  copy  is  to  be  filed  with 
the  State  Engineer.  The  other  copy  is  recorded  by  the  appropri- 
ator with  the  recorder  of  the  county  where  the  water  is  diverted; 
and  is  his  evidence  of  his  right  (sec.  45). 

A  change  in  place  of  diversion  or  use  may  be  made  only  on 
making  a  report  to  the  State  Engineer  (sec.  53.  See,  also.  Comp. 
Laws  1907,  sees.  1288x8,  and  1288x24,  amd.  1909,  c.  62,  p.  84). 

"The  priority  number  of  such  appropriation  shall  be  determined 
by  the  date  of  receiving  the  written  application  in  the  State  Engi- 
neer's office"  (sec.  46). 

Reservoirs. — A  special  provision  covers  the  building  of  dams 
(in  sections  3  to  10).  Duplicate  plans,  etc.,  for  any  dam  over 
five  feet  in  height  across  the  natural  channel  of  a  running  stream, 
or  any  other  dam  over  ten  feet,  shall  be  submitted  to  the  State 
Engineer  for  his  approval;  one  copy  to  be  returned  with  his  ap- 
proval or  disapproval.  Failure  of  persons  to  comply  with  this 
requirement  is  a  misdemeanor.  The  work  must  be  done  under 
the  supervision  of  the  State  Engineer. 

Text,  §§486,  487. 

Measurement  of  Water. — The  standard  unit  of  flow  is  one 
cubic  foot  per  second;  of  volume,  one  acre-foot,  equivalent  to 
43,560  cubic  feet  (Stats.  1905,  p.  160,  sec.  48;  Comp.  Laws  1907, 
sec.  1288x19). 

Fees  of  State  Engineer. — (Utah  Laws  1911,  c.  2,  p.  2,  amending 
Comp.  Laws  1907,  sec.  970x.) 

"The  State  Engineer  shall  collect  the  "For     examining     and     approving 

following  fees,  Which  shall  be  paid  by  plans  and  specifications  for  any  clam, 

him   into   the    State    treasury   on   the  one   dollar    for   each    and    every    foot 

first  Monday  in  January,  April,  July  in    height   of    the    dam    to    be    built; 

and  October  of  each  year.  and,  if  necessary  to  inspect  the  site 
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where  the  dam  is  to  be  built,  an  ad- 
ditional   charge    of    ten    dollars    per 
day  and  expenses  shall  be  made. 

"For  inspecting  any  diverting 
works,  by  request,  ten  dollars  per 
day  and  expenses. 

"For  examining  and  filing  applica- 
tions to  apropriate  any  quantity  of 
water  up  to  and  including  ten  cubic 
feet  per  second,  for  each  such  appli- 
cation two  and  one-half  dollars. 

"Applications  for  water  that  specify 
quantities  greater  than  ten  cubic  feet 
per  second,  a  fee  of  one  dollar  for 
each  cubic  foot  above  the  ten  cubic 
feet  hereinbefore  mentioned. 

"For  applications  which  contem- 
plate the  storage  of  water,  a  minimum 
fee  of  two  and  one-half  dollars  for 
each  such  application. 

"Applications  for  water  that  specify 
quantities  greater  than  five  hundred 
acre-feet,  a  fee  of  two  cents  for  each 
acre-foot  of  water  to  be  stored,  in 
excess  of  five  hundred  acre-feet. 

"Provided,  however,  that  when  the 
filing  fee  for  any  application  for 
water  shall  exceed  $1,000,  the  balance 
of  the  fee  in  excess  of  $1,000,  may, 
at  the  option  of  the  applicant,  be 
paid  at  the  time  when  proof  of  the 
completion  of  the  works  is  submitted. 

"For    examining    map,    profile    and 


drawings  that  are  part  of  the  proof 
of  appropriation,  five  dollars. 

"For  approving  and  recording  com- 
pleted applications,  two  and  one-half 
dollars. 

"For  issuing  certificates  of  appro- 
priation, each,  one  dollar. 

"For  examining  and  filing  notices 
of  protest,  each,  two  and  one-half  dol- 
lars. 

"For  filing  any  other  paper,  one 
dollar. 

"Affidavits,  decrees,  and  other  in- 
struments attached  to  a  protest  shall 
be  considered  other  papers  within  the 
meaning  of  this  section,  and  for  each 
such,  a  fee  of  one  dollar  shall  be 
charged. 

"For  certified  copy  of  any  paper, 
per  folio,  twenty  cents. 

"For  blue-print  copy  of  any  map, 
profile  or  drawing,  per  square  foot, 
ten  cents. 

"For  each  certificate  to  copy  of 
paper,  drawing  or  map,  fifty  cents; 
provided,  that  the  provisions  of  sec- 
tion 970x  shall  not  apply  to  works 
prosecuted  under  the  supervision  of 
the  United  States  Reclamation  Ser- 
vice. 

"Sec.  2.  This  act  shall  take  effect 
upon  approval. 

"Approved  January  31,  1911." 


Text,  c.  58. 

Irrigation  Districts. — Concerning  irrigation  districts  based  on 
the  Wright  Act  of  California,  see  Statutes  of  1888,  page  127; 
Revised  Statutes  of  1898,  section  1287  et  seq.  (since  repealed), 
and  Statutes  of  1905,  chapter  108,  section  71.  The  system  is  re- 
enacted  in  Laws  of  1909,  page  144,  chapter  74  j  Laws  of  1911, 
chapter  53,  page  70. 

Miscellaneous. — Regarding  stored  water  carried  in  streams,  see 
Laws  of  1911,  chapter  43,  page  60  (amending  Comp.  Laws  1907, 
sec.  1288x25). 

Beneficial  use  measures  appropriations  irrespective  of  carrying 
capacity  of  ditch  (Laws  1911,  c.  104.  p.  145,  sec.  13).  Seven  years 
of  nonuse  cause  loss  of  right  (Comp.  Laws  1907,  sec.  1288x23; 
Stats.  1905,  p.  160).  Water-rights  pass  as  an  appurtenance  upon 
a  sale  of  the  land  where  used,  unless  expressly  reserved  (Comp. 
Laws  1907,  sec.  1288x32). 
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Concerning  eminent  domain,  see  Constitution,  article  1,  section 
22,  and  Compiled  Laws  of  1907,  section  1288x21  et  seq.  For  well- 
boring  experiments,  the  Statute  of  1907,  page  21  (see,  also,  Laws 
of  1911,  chapter  65,  page  89),  requires  the  landowner  to  deed  an 
acre  of  land  and  rights  in  water  to  the  State  officials  (after  con- 
demnation?). Concerning  water-rights  of  cities,  see  Constitution, 
artit-le  11,  section  6;  and  see  Compiled  Laws  of  1907,  section 
302x13,  as  amended  by  Laws  of  1911,  chapter  123,  page  221.  In 
article  13,  section  3,  of  the  constitution,  irrigation  works  are  ex- 
empt from  taxation. 

Concerning  appropriation  by  the  United  States  Keclamation 
Service,  see  Compiled  Laws  of  1907,  section  1288x13,  amended  in 
Statutes  of  1909,  chapter  62,  page  84.  Regarding  the  Carey  Act, 
see,  inter  alia,  Laws  of  1911,  chapter  102,  page  141.  Regarding 
State  reservoirs,  see  Laws  of  1911,  chapter  60,  page  82. 

Utah  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Utah  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Constitution. 

Art.    1,  sec.  22   64& 

Art.  13,  sec.    3   301 

Revised  Statutes. 

Rev.  Stats.  1898,  sees.  1261-1275 387 

Kev.  Stats.  1898,  see.  1278  653 

Eev.  Stats.  1898,  sec.  1287 1263 

Kev.  Stats.  1898,  sec.  3521 74,  696 

Session  Laws. 

Stats.  1888,  p.  127 1263 

Stats.  1901,  c.  100,  sec.  53 1100 

Stats.  1903,  c.  100 150 

Stats.  1905,  c.  108 150,  324,  440,  587,  653 

Stats.  1905,  c.  108,  sees.  1-3 1097 

Stats.  1905,  c.  108,  sec.  26 1099 

Stats.  1905,  c.  108,  sees.  26-30 1098 

Stats.  1905,  e.  108,  sec.  34 153 

Stats.  1905,  c.  108,  sec.  46 453 

Stats.  1905,  c.  108,  sec.  47 191 
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Stats.  1905,  c.  108,  sec.  48 521 

Stats.  1905,  c.  108,  sec.  50 657,  1097,  1166 

Stats.  1905,  c.  108,  sec.  53 551,  619 

Stats.  1905,  c.  108,  sec.  60 296 

Stats.  1905,  c.  108,  sec.  62 580 

Stats.  1905,  c.  108,  sec.  63 296,  580 

Stats.  1905,  c.  108,  sec.  64 1100 

Stats.  1905,  c.  108,  see.  71 1263 

Stats.  1905,  c.  115,  p.  177,  sec.  2 1309,  1319 

Stats.  1907,  p.  56    194 

Stats.  1907,  p.  57,  sec.  55 733 

Stats.  1907,  p.  57,  sec.  64 733 

Stats.  1907,  p.  248    194 

Stats.  1907,  c.  156,  sec.  36   443 

Stats.  1909,  c.  62,  p.  84 296,  297,  444,  445.  448,  452,  543,  547,  551,  1276 

Stats.  1909,  c.  62,  p.  84,  sec.  2   438 

Stats.  1909,  c.  74,  p.  144 1263 

Stats.  1911,  c.  3,  p.  2 441,  452,  1121,  1133 

Stats.  1911,  c.  43,  p.  60 38 

Stats.  1911,  c.  53,  p.  70 1263 

Stats.  1911,  c.  65,  p.  89 1037 

Stats.  1911,  c.  102,  p.  141 1266 

Stats.  1911,  c.  103 446 

Stats.  1911,  c.  103,  p.  143 444,  452 

Stats.  1911,  c.  104,  p.  145 1098,  1099 

Stats.  1911,  c.  104,  p.  145,  sec.  8 1111 

Stats.  1911,  c.  104,  p.  145,  sec.  9 1100 

Stats.  1911,  c.  104,  p.  145,  sec.  10 542,  1100 

Stats.  1911,  c.  104,  p.  145,  sec.  12 345 

Stats.  1911,  c.  104,  p.  145,  sec.  13 503,  506 

Stats.  1911,  c.  137 446 

Compiled  Laws. 

Comp.  Laws  1888,  sees.  2775-2789 329 

Conip.  Laws  1888,  sec.  2780    251 

Comp.  Laws  1907,  sec.  1285    1121,  1133 

Comp.  Laws  1907,  sec.  1288x5  444 

Comp.  Laws  1907,  sec.  1288x6  543 

Comp.  Laws  1907,  sec.  1288x8  296,  551 

Comp.  Laws  1907,  sec.  1288x10  444.  445 

Comp.  Laws  1907,  sec.  1288x13   1276 

Comp.  Laws  1907,  sec.  1288x14  445,  452 

Comp.  Laws  1907,  sec.  1288x17  448 

Ccmp.  Laws  1907,  sec.  1288x20  504 
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Comp.  Laws  1907,  sec.  1288x22  653 

Comp.  Laws  1907,  sec.  1288x23  619 

Comp.  Laws  1907,  sec.  1288x24  296,  551 

Comp.  Laws  1907,  sec.  1288x25  38 

Comp.  Laws  1907,  sec.  1288x27  1184 

Comp.  Laws  1907,  sec.  1288x32 592 
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§  1448.    WASHINGTON. 

Eminent  domain. 

Riparian  rights. 

Supervision  of  appropriates. 

Adjustment  of  existing  priorities. 

Method  of  appropriating. 

Public  service — Water  companies  and  consumers. 

Irrigation  districts. 

Irrigation  on  State  lands. 

Miscellaneous. 

Washington  statutes  construed. 

References  are  to  Pierce 's  Code,  1905  edition,  unless  otherwise 
stated  (see,  also,  Ballinger's  Code  of  1897,  sec.  4092  et  seq.,  and 
Session  Laws  of  1907,  1909,  1911).  An  attempt  in  1911  to  adopt 
the  Wyoming  administrative  system  failed,  as  it  has  upon  previous 
occasions.  The  Constitution,  article  21,  section  1,  contains  a  pro- 
vision based  on  California  Constitution,  article  14,  section  1,  that 
the  use  of  water  is  a  public  use. 

General  Provisions. — Appropriation  is  allowed.  "Use  of  water 
at  all  times"  is  declared  a  public  use  (sec.  5122).  Appropriation 
of  waters  of  lake,  pond,  flowing  spring,  river,  stream,  or  ravine, 
is  mentioned  (sec.  5131).  Ditches  for  using  waste,  seepage,  or 
spring  water  shall  be  covered  by  same  laws  as  streams,  but  the  per- 
son on  whose  land  the  seepage  rises  shall  have  a  prior  right  thereto 
(sec.  5829.  See,  also,  Ball.  Ann.  Codes,  sec.  4114.  See  Nielson 
v.  Sponer,  46  Wash.  14,  123  Am.  St.  Rep.  910,  89  Pac.  155,  and 
Hollett  v.  Davis,  54  Wash.  326,  103  Pac.  423).  Natural  irrigation 
from  natural  overflow  or  seepage  gives  a  right  which  may  be  con- 
verted into  a  diversion  if  necessary  (sec.  5830) .  Beneficial  use  limits 
irrigation  (sec.  5836).  Purpose  of  use  may  be  changed  (sec.  5139). 
"The  right  to  the  use  of  water  may  be  transferred  like  other  prop- 
erty by  deed"  (sec.  5136). 

Text,  cc.  26,  37. 
Eminent  Domain. — A  procedure  is  provided  for  condemnation 

of  riparian  rights  in  section  5858.  Condemnation  for  rights  of 
way  is  provided  in  section  5848.  The  condemner  must  file  a  map, 
etc.  (sec.  5856).  The  act  applies  only  to  irrigation  (sec.  5857). 
Condemnation  by  a  water  company  is  provided  in  section  7081. 
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The  right  of  condemnation  by  water  companies  shall  not  extend 
to  water  already  actually  used  for  irrigation  (sees.  5869,  5871). 
Section  4156,  Ballinger's  Annotated  Codes  and  Statutes,  is  as  fol- 
lows: "The  right  herein  given  to  condemn  the  use  of  water  shall 
not  extend  any  further  than  to  the  riparian  rights  of  persons  to 
the  natural  flow  of  water  through  lands  upon  or  abutting  said 
streams  or  lakes,  as  the  same  exists  at  common  law,  and  is  not 
intended  in  any  manner  to  allow  water  to  be  taken  from  any  per- 
son that  is  used  by  said  person  himself  for  irrigation,  or  that  is 
needed  for  that  purpose  by  any  such  person."  See  text,  supra, 
§864. 

Text,  §§  117,  119. 

Riparian  Rights. — "All  persons  who  claim,  own,  or  hold  pos- 
sessory right  or  title  to  any  land,  or  parcel  of  land,  or  mining 
claim  within  the  boundaries  of  the  State  of  Washington,  when 
such  lands,  mining  claims,  or  any  part  of  the  same  are  on  the 
banks  of  any  natural  stream  of  water,  shall  be  entitled  to  the  use 
of  any  water  of  said  stream  not  otherwise  appropriated  for  the 
purposes  of  mining  and  irrigation  to  the  full  extent  of  the  soil 
for  agricultural  purposes"  (sec.  5123).  Nonriparian  owners  shall 
have  a  right  of  way  over  riparian  lands  by  taking  condemnation 
proceedings  provided  for  in  section  5127,  paj'ing  compensation  in 
court  (sees.  5124-5128.  See,  also,  sec.  5815  et  seq.).  Nonriparian 
owners  may  take  surplus  water  (sec.  5821). 

The  legislation  of  Washington  has  water  for  irrigation.     (1  Hill's  Code, 

not  been  hostile  to  the  common  law.  sec.   1718  et  seq.)     On  the  contrary, 

In  Benton  v.  Johncox,  17  Wash.  277,  sections   1761   and   1774   of   that  act 

61  Am.  St.  Rep.  912,  49  Pac.  498,  39  especially  recognize   the   existence  of 

L.    E.    A.    107,    the    court    says    (the  riparian   rights,   and   we   do   not    see 

statutes    mentioned    being    evidently  anything  in  that  statute  or  the  sub- 

those    just   above    given) :    "Nor    did  sequent  act  of  1891   evincing  an  in- 

the  legislature  disregard  the  rights  of  tention  on  the  part  of  the  legislature 

riparian    owners    in    the    general    act  to  disregard  such  rights." 
of  1890  relating  to  appropriation  of 

The  court  upholds  the  riparian  rights  of  private  land. 
Text,  c.  49. 

Supervision  of  Appropriators. — Each  county  is  a  water  dis- 
trict with  a  water  commissioner  for  each  (sec.  5840).  The  com- 
missioners shall  apportion  the  water,  control  headgates,  etc.  (sec. 
5842).  Water  commissioners  shall  keep  a  register  of  appropria- 
tions (sec.  5847).  A  very  loose  section  (sec.  5826)  provides  for 
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water  commissioners  to  be  appointed  by  court  to  supervise  the 
acts  of  irrigators,  in  use  of  water.  A  statute  of  1907,  chapter  222, 
page  285,  concerns  use  of  a  stream  to  carry  stored  water,  or  as  a 
conduit  for  other  waters.  It  provides  that  application  must  be 
made  to  the  superior  court,  who  appoints  a  commissioner  to  meas- 
ure and  supervise  the  inlet  and  outlet  of  the  water  to  and  from 
the  stream.  Appropriators  along  the  stream  must  maintain  head- 
gates,  etc.,  and  interference  therewith  is  a  misdemeanor. 

It  is  the  duty  of  owners  to  maintain  headgates  (sees.  5837,  5901). 
There  is  a  penalty  for  tampering  with  ditches  (sec.  5834).  Injury 
to  water  appliances  is  a  misdemeanor  (Stats.  1909,  c.  209,  p.  721, 
sec.  5872).  Tampering  with  irrigation  appliances  is  a  misde- 
meanor, and  (sec.  1908)  the  presumption  is  that  the  user  of  the 
water  tampered  with  is  guilty  (sec.  1907).  Duties  of  ditch-owners 
to  prevent  overflow  are  specified  (sec.  5834).  Section  5835  con- 
cerns pipes,  etc.,  on  public  highways,  and  the  bridging  of  public 
roads  (see  Stats.  1907,  p.  600). 

Text,  c.  51. 
Adjustment  of  Existing  Priorities. — Adjudication  of  rights  is 

provided  in  section  5873  et  seq.  Owners  ace  required  to  file  a 
claim  with  the  clerk  of  the  siiperior  court  before  June  1,  1890. 
A  decree  of  court  is  to  adjudge  the  right,  and  the  court  is  to  issue 
a  certificate  by  the  clerk,  which  (sec.  5875)  the  holder  shall  record 
like  a  deed.  Priorities  are  to  be  mentioned  on  issuing  the  cer- 
tificates (sec.  5879).  Where  there  is  a  deficiency  of  supply,  the 
judge  may  appoint  commissioners  to  make  an  equitable  apportion- 
ment. The  apportionment  may  be  made  by  enforcing  a  pro  rata 
reduction  from  the  full  amount  appropriated  (sees.  5820-5824, 
5831). 

Text,  c.  17. 
Method  of  Appropriating. — "Any  person,  persons,  corporation, 

or  association  desiring  to  appropriate  water  must  post  a  notice 
in  writing  in  a  conspicuous  place  at  the  point  of  intended  storage 
or  diversion,  stating  therein : 

"First.  That  such  appropriator  claims  the  water  there  lyiiiLT. 
being,  or  flowing,  to  the  extent  of  one  cubic  foot  of  water  per  sec- 
ond of  time,  or  some  multiple  or  some  fractional  portion  thereof. 
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"Second.  The  purpose  for  which  said  water  is  appropriated, 
and  the  place  or  places,  as  near  as  may  be,  of  intended  use. 

"Third.  The  means  by  which  it  is  intended  to  store  or  divert 
the  same. 

"Fourth.  A  copy  of  the  notice  must,  within  ten  (10)  days 
after  it  is  posted,  be  filed  for  record  in  the  office  of  the  county 
auditor  of  the  county  in  which  it  is  posted"  (sec.  5132). 

Appropriations  may  be  made  for  any  beneficial  purpose 
(Thompson  v.  Pennebaker,  173  Fed.  849).  But  the  above  quo- 
tation seems  to  apply  only  to  irrigation  (sec.  5138).  If  the  pur- 
pose of  use  is  storage,  work  must  be  commenced  within  three 
months  after  posting  notice;  if  the  purpose  is  to  be  accomplished 
by  diversion,  six  months.  It  must  be  diligently  prosecuted  (sec. 
5133).  The  right  relates  back  to  the  posting  of  notice  (sec.  5134). 
Appropriations  for  mining  and  manufacture  are  recognized  (sees. 
5140,  5141). 

Text,  Part  VEL 

Public  Service. — A  statute  in  1911  created  a  general  public 
service  commission  (Stats.  1911,  c.  117),  having  jurisdiction  over 
water  distribution.  ,  The  Constitution  declares  the  use  of  water  a 
public  use,  subject  to  the  regulation  of  the  State  (Const.,  art.  21, 
sec.  1,  based  upon  the  California  Constitution). 

Text,  e.  58. 

Irrigation  Districts. — Irrigation  districts  based  on  the  Wright 
Act  of  California  are  provided  in  Pierce 's  Codes  of  1905,  section 
5736  et  seq.;  Ballinger's  Code  of  1897,  sections  4166-4249; 
amended  in  Statutes  of  1911,  chapter  97  (concerning  their  disso- 
lution, sees.  5881,  5886).  The  irrigation  district  law  was  upheld 
in  Board  of  Directors  v.  Peterson,  4  Wash.  147,  29  Pac.  795 ;  Kin- 
kade  v.  Witherop,  29  Wash.  10,  69  Pac.  399  and  other  cases. 

Irrigation  on  State  Lands. — See  Pierce 's  Code  of  1905,  section 
5904.  In  the  Statutes  of  1907,  page  353,  the  right  of  way  for 
irrigators  over  State  lands  is  granted,  upon  filing  map  and  field- 
notes  with  the  Board  of  State  Land  Commissioners,  and  paying 
not  less  than  $10  per  acre  for  the  land  irrigated.  "Nothing  in 
this  act  shall  be  deemed  to  in  any  way  conflict  with  any  existing 
law  of  this  State  relating  to  the  method  of  acquiring  rights  of  way 
for  irrigation  districts."  In  the  Statutes  of  1907,  page  233,  the 
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right  is  granted  to  overflow  State  lands  for  reservoirs  (see,  also, 

Stats.  1911,  c.  109,  regarding  rights  of  way  over  State  lands). 

Miscellaneous.' — A  water  company  "shall  be  deemed  to  be  a  pub- 
lic carrier"  (sec.  5870).  The  unit  of  measurement  shall  be  a  cubic 
foot  of  water  per  second  of  time  (sec.  5942).  Appropriations  by 
United  States  are  provided  for  (sec.  5903;  also,  Stats.  1905.  p. 
180).  Water  users  associations  are  provided  for  in  section  5903  F. 
Concerning  pollution  of  water  supply,  see  Statutes  of  1907,  page 
562.  Concerning  municipal  waterworks,  see  Statutes  of  1911,  chap- 
ter 111.  Concerning  dams  in  navigable  rivers,  see  Statutes  of  1911, 
chapter  95.  Concerning  waterwa\\districts,  see  Statutes  of  1911, 
chapters  10,  11,  and  23.  Concerning  drainage  districts,  see  Stat- 
utes of  1911,  chapter  97. 

Washington  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Washington  Statutes  are  construed  or 
cited  upon  the  following  pages: 

Constitution. 

Art.  1,  sec.  16 657 

Art.  21,  see.  1 657,  1162,  1166 

Balling er's  Code,  1897. 

Bal.  Code,  sec.  4092    388 

Bal.  Code,  sec.  4156    920 

Bal.  Code,  sec.  4166 1263 

Hill's  Code. 
Hill's  Code,  sees.  1718,  1761,  1774 144 

Pierce's  Code,  1905. 

Pierce's  Code,  sec.  1908 733 

Pierce's  Code,  sec.  5122 657,  1166 

Pierce's  Code,  sec.  5123 144 

Pierce's  Code,  sec.  5124 249 

Pierce's  Code,  sec.  5127 921 

Pierce's  Code,  sec.  5132 388,  401 

Pierce's  Code,  sec.  5133 413 

Pierce's  Code,  sec.  5134 425 

Pierce's  Code,  sec.  5136 572 

Pierce's  Code,  sec.  5139 530 

Pierce's  Code,  sec.  5736 1263 
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Pierce's  Code,  sec.  5821 878 

Pierce's  Code,  sees.  5820-5824 329 

Pierce's  Code,  sec.  5826 1113 

Pierce's  Code,  sec.  5829 '. 50 

Pierce's  Code,  sec.  5830 397 

Pierce's  Code,  sec.  5831 329 

Pierce's  Code,  sec.  5834  733 

Pierce's  Code,  sec.  5836 503 

Pierce's  Code,  sec.  5837   733 

Pierce's  Code,  sees.  5840-5847 1113 

Pierce's  Code,  sec.  5848 921 

Pierce's  Code,  sec.  5869 920 

Pierce's  Code,  sec.  5870 1162,  116(5 

Pierce's  Code,  sec.  5871 920 

Pierce's  Code,    sec.    5872 733 

Pierce's  Code,  sec.  5881 1263 

Pierce's  Code,  sec.  5901 7:53 

Pierce's  Code,  sec.  5903 1276,  1309 

Pierce's  Code,  sec.  5904 233 

Pierce's  Code,  sec.  8942  521 

Session  Laws. 

Stats.  1873,  p.  520 144 

Stats.  1899,  c.  131,  p.  261 144,  657 

Stats.  1905,  c.  88,  sec.  3,  p.  180 1276,  1309,  1319 

Stats.  1905,  c.  88,  sec.  6,  p.  183 1319 

Stats.  1905,  c.  88,  sec.  7,  p.  184 1319 

Stats.  1907,  p.  233 233 

Stats.  1907,  c.  222,  p.  285 39,  733 

Stats.  1907,  c. ,  p.  353 233 

Stats.  1909,  c.  209,  p.  221 1113 

Stats.  1911,  c.  11,  sec.  7,  subd.  d 944 

Stats.  1911,  c.  95 , 937 

Stats.  1911,  c.  97 ..379,  1263 

Stats.  1911,  c.  109 233 

Stats.  1911,  c.  117 1186,  1197,  1207 

Stats.  1911,  c.  117,  sec.  26 1186,  1190,  1191 

Stats.  1911,  c.  117,  sec.  34 1223 
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§  1449.    WYOMING. 

Declaration  of  State  ownership. 

Appropriation. 

Concerning  riparian  rights. 

Ditches  on  private  land — Eminent  domain. 

Preferences. 

Administration. 

Determination  of  existing  priorities. 

Method  of  appropriating. 

Fees  of  State  Engineer. 

Duty  and  measurement  of  water. 

Public  service — Water  companies  and  consumers. 

Irrigation  districts. 

Carey  Act. 

Miscellaneous. 

Wyoming  statutes  construed. 

References  are  to  the  Constitution,  articles  1,  8  and  13,  and  the 
Statutes  of  1907,  page  138,  codifying  the  Revised  Statutes  of  1899, 
and  succeeding  session  laws.  (See,  also,  Comp.  Laws  1910,  sec. 
724  et  seq.)  There  were  no  changes  in  1911.  The  Wyoming  Con- 
stitution and  statutes  beginning  with  the  year  1891  have  been  the 
model  for  many  of  the  provisions  of  the  water  codes  now  existing 
in  most  of  the  arid  States,  especially  those  features  dealing  with 
the  State  Engineer,  the  board  of  control,  and  the  method  of  appro- 
priating by  issuance  of  permits.  Prior  to  1907,  the  Wyoming  irri- 
gation law  did  not  exist  in  a  single  code.  Many  of  the  important 
features  were  placed  in  the  Constitution  itself. 

Text,  §§  6,  170. 

Declaration  of  State  Ownership. — "The  waters  of  all  natural 
streams,  springs,  lakes  or  other  collections  of  still  water,  within 
the  boundaries  of  the  State,  are  hereby  declared  to  be  the  property 
of  the  State."  (Const.,  art.  8,  sec.  1.  See,  also,  Stats.  1909,  p. 
112.)  The  legislature  of  1911  petitioned  Congress  to  grant  all 
natural  resources  to  the  States  wherein  they  lie  (Wyo.  Laws  1911, 
p.  200). 

Text,  S  108. 
Appropriation. — Constitution,   article  8,  section   3:    "Priority 

of  appropriation  for  beneficial  uses  shall  give  the  better  right. 
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No  appropriation  shall  be  denied  except  when  such  denial  is  de- 
manded by  the  public  interests." 

Text,  §  118. 
Concerning  Riparian  Rights. — The  courts  follow  the  Colorado 

system,  rejecting  riparian  rights  in  toto. 

The  Colorado  statute  that  all  landowners  on  banks  of  a  stream 
have  a  right  to  the  use  of  the  water  for  irrigation  appears  in  Com- 
piled Laws  of  1876,  chapter  65,  section  1,  Revised  Statutes,  1317, 

In  the  Compiled  Laws  of  1876,  it  neighborhood  of  any  stream  of  water, 

was    provided    as    follows:    "All    per-  creek,   or   river,   shall   be   entitled   to 

sons  who  claim,  own,  or  hold  a  pos-  the  use  of  the  water  of  said  stream, 

sessory   right,    or   title,    to    any    land  creek,   or  river,   for  the   purposes   of 

or  parcel  of  land,  within  the  boundary  irrigation,    and     making    said     claim 

of    Wyoming    territory,    when    those  available,   to    the    full   extent   of    the 

claims   are   on   the   bank,   margin,    or  soil,  for  agricultural  purposes." 

If  inconsistent  with  the  law  of  appropriation  (held  not  so), 
then  it  is  probably  repealed  by  codification  of  1907.  (See  text, 
§  119).  That  it  is  repealed  is  the  accepted  law  in  Wyoming. 

Text,  c.  10. 

Ditches  on  Private  Land — Eminent  Domain. — Wyoming  Laws 
of  1907,  chapter  52,  as  amended  by  Laws  of  1909,  chapter  96  (see, 
also,  Rev.  Stats.  3874)  :  The  statute  provides  for  obtaining  rights 
of  way  over  private  land  for  ditches,  reservoir  sites,  etc.,  by  con- 
demnation. It  starts  out  (sec.  1)  by  saying  that  every  person  re- 
quiring a  way  of  necessity  across  the  lands  of  others  is  authorized 
to  enter  thereon  for  examination,  survey,  etc.,  and  "to  take,  hold 
and  appropriate  so  much  real  property  as  may  be  necessary,"  etc., 
or  to  enlarge  another's  ditch,  reservoir,  etc.,  to  hold  additional 
water,  and  "to  take  and  appropriate  material  for  the  construction 
and  repair,"  etc.,  the  right  of  way  not  to  exceed  100  feet  on  each 
side  of  the  margin  of  actual  ditch,  etc.,  "unless  a  greater  width 
is  necessary."  So  far  it  follows  the  idea  of  a  free  right  of  neces- 
sity without  compensation.  But  then  follow  stringent  provisions 
for  a  hearing  in  court  and  compensation  before  the  appropriation 
of  the  land  can  be  made  or  possession  taken.  Ten  days'  notice 
must  be  given  (sec.  4),  and  a  petition  filed  in  the  district  court 
(sec.  2).  The  court  may  appoint  commissioners  (sec.  6).  Posses- 
sion may  not  be  taken  until  the  entry  of  an  order  by  the  court,  and 
either  the  assessed  compensation  actually  paid  or  a  suitable  bond 
given,  and  in  fixing  compensation,  due  compensation  must  be  in- 
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eluded  for  any  advantage  the  previous  ditch,  etc.,  may  be  to  its 

owner. 

Text,  §  308. 

Preferences. — Laws  of  1909.  chapter  68,  section  2  (Comp.  Laws 
1910,  sec.  725)  :  "Water-rights  are  hereby  defined  as  follows  ac- 
cording to  use.  Preferred  uses  shall  include  rights  for  domestic 
and  transportation  purposes;  existing  rights  not  preferred,  may 
be  condemned  to  supply  water  for  such  preferred  uses  in  accord- 
ance with  the  provisions  of  the  law  relating  to  condemnation  of 
property  for  public  and  semi-public  purposes.  Such  domestic  and 
transportation  purposes  shall  include  the  following:  1st.  Water 
for  drinking  purposes  for  both  man  and  beast.  2d.  Water  for 
municipal  purposes.  3d.  Water  for  the  use  of  steam  engines  and 
for  general  railway  use.  4th.  Water  for  culinary,  laundry,  bath- 
ing, refrigerating  (including  the  manufacture  of  ice),  and  for 
steam  and  hot  water  heating  plants.  The  use  of  water  for  irriga- 
tion shall  be  superior  and  preferred  to  any  use  where  turbine  or 
impulse  water  wheels  are  installed  for  power  purposes."  Section 
3:  "Where  it  can  be  shown  to  the  board  of  control  under  the  pro- 
visions hereof,  that  a  preferred  use  is  to  be  made,  the  procedure 
for  a  change  of  such  use  shall  embrace  a  public  notice,  an  inspec- 
tion and  hearing,  if  necessary,  by  and  before  the  proper  division 
superintendent,  a  report  by  such  superintendent  to  the  board  of 
control  and  an  order  by  said  board.  If  the  change  of  use  is  ap- 
proved, just  compensation  shall  be  paid  and  under  the  direction 
of  the  board,  proper  instruments  shall  be  drawn  and  recorded." 

Text,  c.  49. 
Administration. — (See   Comp.   Laws   1910,   sec.   753   et   seq.). 

Constitution,  article  1,  section  31:  "Water  being  essential  to  in- 
dustrial prosperity,  of  limited  amount  and  easy  of  diversion  from 
its  natural  channels,  its  control  must  be  in  the  State,  which,  in 
providing  for  its  use,  shall  equally  guard  all  the  various  interests 
involved." 

Article  8,  section  1  (quoted  above). 

Article  8,  section  2:  "There  shall  be  constituted  a  board  of  con- 
trol to  be  composed  of  the  State  Engineer  and  superintendents 
of  the  water  divisions,  which  shall,  under  such  regulations  as  may 
be  prescribed  by  law,  have  the  supervision  of  the  waters  of  the 

Water  Rights — 98 
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State,  and  of  their  appropriation,  distribution  and  diversion,  and 
of  the  various  officers  connected  therewith,  its  decisions  to  be  sub- 
ject to  review  by  the  courts  of  the  State." 

Article  8,  section  3  (quoted  above). 

Article  8,  section  4:  "The  legislature  shall  by  law  divide  the 
State  into  four  water  divisions  and  provide  for  the  appointment 
of  superintendents  thereof." 

Article  8,  section  5:  "There  shall  be  a  State  Engineer,  who  shall 
be  appointed  by  the  governor  of  the  State  and  confirmed  by  the 
Senate;  he  shall  hold  his  office  for  the  term  of  six  years,  or  until 
his  successor  shall  have  been  appointed  and  shall  have  qualified; 
he  shall  be  president  of  the  board  of  control  and  shall  have  general 
supervision  of  the  waters  of  the  State,  and  of  the  officers  connected 
with  its. distribution.  No  person  shall  be  appointed  to  this  posi- 
tion who  has  not  such  theoretical  knowledge  and  such  practical 
experience  and  skill  as  shall  fit  him  for  the  position." 

General  control  lies  in  a  board  of  control  ordained  by  the  Con- 
stitution, consisting  of  the  State  Engineer  and  the  superintendents 
of  the  water  divisions,  and  shall  have  control  over  all  waters 
(Const.,  art.  8,  sec.  2;  Rev.  Stats.  857),  and  must  meet  twice  a 
year  (Stats.  1907,  p.  138,  sec.  5).  The  State  Engineer  shall  be 
president  of  the  board  (Const.,  art.  8,  sec.  5).  He  has  general 
powers  over  the  whole  State  (Ibid.),  and  may  inspect  any  work 
(Rev.  Stats.  932  et  seq.).  Appeals  may  be  taken  from  the  State 
Engineer  to  court  (Laws  1909,  p.  106).  The  constitution  estab- 
lishes four  water  divisions,  with  one  superintendent  for  each 
(Const.,  art.  8,  sec.  4;  Rev.  Stats.  848),  who  controls  waters  within 
his  divisions,  and  performs  whatever  duties  the  State  Engineer 
may  assign  (Rev.  Stats.  849,  850),  and  may  make  regulations  for 
his  division  (Rev.  Stats.  851).  Regarding  the  powers  and  duties 
of  division  superintendents,  see,  also,  Laws  of  1909,  page  103. 

Eevised  Stats.,  section  851,  amended  time  as  said  order  is  complied  with; 

by   Laws   of    1909,    chapter    61,    pro-  he  shall,  in  the  distribution  of  water, 

vide:     "Said    division    superintendent  be  governed  by  the  provisions  of  this 

shall  have  authority  to  order  in  writ-  title,  but  for  the  better  discharge  of 

ing,     the     construction     of     suitable  his  duties,  he  shall  have  authority  to 

ditches    to    carry    the    return    waters  make  such  other  regulations  to  secure 

from  any  ditch  or  lands,  to  the  main  the    equal    and    fair    distribution    of 

stream  or  proper  wasteway:   he  shall  water   in   accordance   with   the   rights 

have    the    authority    and    it    shall    be  of  priority  of  appropriation  as  may, 

his  duty  to  close,  or  cause  to  be  closed,  in    his    judgment,    be    needed    in    his 

the   headgate  of  any   person,   persons  division ;     provided,    such    regulations 

or  corporation  so  ordered,  until  such  shall  not  be  in  violation  of  the  laws 
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of  the  State,  but  shall  be  merely  sup-  Stats.,  sec.  930,  providing  inter  alia: 

plementary    to   and    necessary    to    en-  "When   it  may  be  necessary  for  the 

force    the    provisions    of    the    general  protection   of  other   water   users,   the 

laws  and  amendments  thereto."    (Rev.  division  superintendent  has  authority 

Stats.,  sec.  851,  as  amended  by  Sess.  to  require  flumes  to  be  installed  along 

Laws    1909,    c.    61.     See,    also,    Rev.  the  line  of  any  ditch.") 

Each  division  may,  as  necessity  arises,  be  divided  into  water 
districts  by  the  State  board  of  control  (Rev.  Stats.,  sec.  888),  with 
one  water  commissioner  for  each  district  (Rev.  Stats.  889),  who 
has  direct  control  over  the  administration  of  water  within  his  dis- 
trict (Rev.  Stats.  890  et  seq. ;  Stats.  1907,  p.  138,  sec.  7  et  seq.), 
subject  to  appeal  to  the  division  superintendent  and  from  him  to 
the  State  Engineer  and  then  to  court  (Stats.  1901,  p.  107).  He 
divides  the  water  according  to  the  decree  of  the  board  of  control, 
may  shut  down  headgates,  regulate  partnership  ditches  according 
to  decrees,  etc.,  on  demand  of  users  or  of  division  superintendent 
(Stats.  1907,  p.  138,  sec.  7  et  seq.). 

LAWS  of  1907,  chapter  86,  provide:  ting  forth  the  fact  that  such  head- 
"It  shall  be  the  duty  of  the  said  water  gate  or  controlling  works  has  beea 
commissioners  to  divide  the  water  of  properly  regulated  and  is  wholly  un- 
the  natural  stream  or  streams  of  his  der  his  control  and  such  notice  shall 
district  among  the  several  ditches  and  be  a  legal  notice  to  all  parties  in- 
reservoirs  taking  water  therefrom,  terested  in  the  division  and  distribu- 
according  to  the  prior  rights  of  each  tion  of  the  water  of  such  ditch  or 
respectively,  in  whole  or  in  part,  and  reservoir.  It  shall  be  the  duty  of  the 
to  shut  and  fasten,  or  cause  to  be  county  and  prosecuting  attorney  to 
shut  and  fastened,  the  headgates  of  appear  and  defend  the  division  su- 
ditches,  and  shall  regulate  or  cause  perintendent  or  any  water  commis- 
to  be  regulated  the  controlling  works  sioner  who  shall  be  made  a  defend- 
of  reservoirs,  in  times  of  scarcity  of  ant  in  any  case  which  may  arise  in 
water,  as  may  be  necessary  by  reason  the  pursuance  of  the  official  duties  of 
of  the  priorities  of  right  existing  from  any  such  officer  within  the  county  of 
said  streams  of  his  district.  Such  such  prosecuting  attorney."  Rev. 
water  commissioner  shall  have  au-  Stats.  890;  Stats.  1901,  c.  102,  as 
thority  to  regulate  the  distribution  of  amended  by  Sess.  Laws,  1907,  c.  86. 
water  among  the  various  users  under  "Said  water  commissioners  shall,  as 
any  partnership  ditch  or  reservoir  near  as  may  be,  divide,  regulate  and 
where  rights  have  been  adjudicated,  control  the  use  of  the  water  of  all 
in  accordance  with  existing  decrees.  streams  within  his  district  by  such 
"Whenever,  in  the  pursuance  of  his  closing  or  partial  closing  of  the  head- 
duties,  the  water  commissioner  regu-  gates  as  will  prevent  the  waste  of 
lates  a  headgate  to  a  ditch  or  the  water,  or  its  use  in  excess  of  tho 
controlling  works  of  reservoirs,  it  shall  volume  to  which  the  appropriator  is 
be  his  duty  to  attach  to  such  head-  lawfully  entitled,"  etc.  Rev.  Stats., 
gate  or  controlling  works  a  written  sec.  891. 
notice  properly  dated  and  signed,  set- 
He  may  make  arrests  (Rev.  Stats.  972).  Owners  must  main- 
tain headgates  and  measuring  devices  or  the  division  superint 
ent  may  shut  off  the  water  (Rev.  Stats.,  sec.  930;  Stats.  1901,  p. 
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99).  Disobeying  officials  is  a  misdemeanor  (Rev.  Stats.  971;  Stats. 
1901,  p.  95;  Stats.  1907,  p.  138,  sec.  15).  The  county  prosecuting 
attorney  must  defend  the  officials  when  sued  for  their  acts  (Stats. 
1907,  p.  138,  sec.  7  et  seq.).  The  water  commissioners  shall  begin 
work-  when  instructed  by  the  division  superintendent,  or  upon 
written  demand  of  some  appropriator  (Rev.  Stats.  894,  amdg. 
Laws  1907,  c.  68). 

Text,  c.  50. 

Determination  of  Existing  Priorities. — Existing  priorities  are 
determined  by  the  board  of  control.  A  notice  of  investigation  is 
published,  and  the  division  superintendent  then  begins  taking  evi- 
dence (Rev.  Stats.  861).  The  claimant  fills  out  blanks  stating 
certain  prescribed  details,  and  swears  thereto  (Rev.  Stats.  863, 
864).  If  aggrieved  by  the  evidence  gathered  by  the  division  su- 
perintendent, he  may  have  a  special  hearing  (Rev.  Stats.  867  et 
seq.).  The  State  Engineer  makes  surveys  and  prepares  maps,  and 
these  maps  are  in  the  hands  of  the  superintendent  when  he  takes 
proof.  The  surveys  and  maps  are  prepared  a  year  or  so  in  ad- 
vance by  field  parties,  so  as  to  furnish  opportunity  for  inspection 
before  the  division  superintendent  begins  taking  testimony  of 
claimant.  From  these  data  and  the  maps  the  board  of  control 
adjudges  the  right  of  each  claimant  (Rev.  Stats.  872).  The  board 
of  control  then  issues  a  certificate  of  appropriation,  which  is  sent 
by  the  secretary  of  the  board  to  the  county  clerk  to  be  recorded, 
and  after  it  is  recorded  the  county  clerk  sends  it  to  the  water  user 
interested  (Rev.  Stats.  873;  see,  also,  Stats.  1907,  p.  13&,  sec.  11). 

Laws  of  1907,  chapter  86,  provide:  plied.  Such  certificate  shall  be  trans- 
"As  soon  as  practicable  after  the  de-  mitted  by  said  State  Engineer,  or  by 
termination  of  the  priorities  of  ap-  a  member  of  the  Board  of  Control,  in 
propriation  of  the  use  of  waters  of  person  or  by  registered  mail,  to  the 
any  stream,  it  shall  be  the  duty  of  county  clerk  of  the  county  in  which 
the  secretary  to  issue  to  each  person,  such  appropriation  shall  have  been 
association  or  corporation  represented  made,  and  it  shall  be  the  duty  of  the 
in  such  determination  a  certificate  to  county  clerk  upon  receipt  of  the  re- 
be  signed  by  the  State  Engineer  as  cording  fee,  which  fee  shall  be  one 
president  of  the  Board  of  Control,  and  dollar,  to  record  the  same  in  a  book 
attested  under  seal  by  the  secretary  especially  prepared  and  kept  for  that 
of  said  board,  setting  forth  the  name  purpose,  and  thereupon  immediately 
and  postoffice  address  of  the  appro-  transmit  the  same  to  the  respective  ap- 
priator;  the  priority  date  and  num-  proprietors.  Said  recording  fee  of 
ber  of  such  appropriation ;  the  amount  one  dollar  shall  be  paid  to  the  divi- 
of  water  appropriated ;  and  if  such  sion  superintendent  at  the  time  of  the 
apnropriation  be  for  irrigation,  a  de-  submission  of  testimony  and  proof  of 
scription  of  the  legal  subdivisions  of  appropriation  of  water  by  each  such 
land  to  which  said  water  is  to  be  ap-  claimant  or  appropriator  before  the 
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•aid  division  superintendent  as  pro-  corded,  and  his  receipt  taken  there- 
vided,  by  law,  and  shall  be  by  him  for,  which  said  receipt  shall  be  filed 
or  the  State  Engineer  transmitted  in  the  State  Engineer's  office"  (Rev. 
with  each  certificate  of  appropriation  Stats.,  sec.  873,  as  amended  by  Sess. 
to  the  county  clerk  of  the  county  in  Laws  1907,  c.  86). 
which  said  certificate  is  to  be  re- 
Failure  to  appear  forfeits  claim  unless  claimant  had  no  actual 
notice  of  the  proceedings,  beyond  the  service  by  publication,  in 
which  case  he  may  have  the  determination  opened  within  one  year 
(Stats.  1901,  c.  67,  sec.  2).  When  the  State  Engineer  makes  sur- 
veys, all  irrigated  land  is  located  and  the  owners  thereof  are  identi- 
fied, so  that  the  possibility  of  missing  water  users  in  this  work  is 
very  remote.  The  board  of  control  may  order  a  rehearing  within 
one  year,  or  an  appeal  may  be  taken  to  court  within  sixty  days 
(Rev.  Stats.  874,  883;  Stats.  1901,  p.  70),  otherwise  the  board's 
orders  or  decrees  are  declared  conclusive  against  the  world  (Stats. 
1901,  c.  67,  sec.  1).  But  see  Willey  v.  Decker,  11  Wyo.  496,  100 
Am.  St.  Rep.  939,  73  Pac.  210;  Ryan  v.  Tutty,  13  Wyo.  122,  78 
Pac.  661). 

A  special  statutory  proceeding  exists  to  settle  disputes  between 
tenants  in.  common  (see  Rev.  Stats.,  sec.  915.  See,  also,  Stats. 
1907,  p.  138,  sec.  7  et  seq.,  and  sees.  20,  22),  issuing  certificates  to 
each.  The  provision  of  the  law  referred  to  here  is  to  protect  all 
users  when  a  stream  and  all  of  its  tributaries  are  finally  adjudi- 
cated. A  small  tributary  may  be  taken  up  first.  Other  tributaries 
are  taken  up  as  the  demand  for  a  determination  of  rights  may  be 
manifested.  When  the  main  stream  and  all  remaining  tributaries 
are  taken  up,  should  there  be  conflicting  rights  in  the  entire  system, 
an  opportunity  is  given  for  final  settlement. 

Text,  c.  18. 

Method  of  Appropriating. — Before  commencing  (or  enlarging), 
application  must  be  made  to  the  State  Engineer,  stating  certain 
details  on  a  form  prescribed  by  him  (Rev.  Stats.  917),  accom- 
panied by  duplicate  maps  (Rev.  Stats.  924  et  seq.,  918;  Stats. 
1907,  p.  138,  sees.  13,  14;  Comp.  Laws  1910,  sec.  727  et  seq.). 

"It  shall  be  the  duty  of  the  State  value  of  existing  rights  or  be  other- 
Engineer  to  approve  all  applications  wise  detrimental  to  the  public  wel- 
made  in  proper  form  which  contem-  fare;  but  where  there  is  no  unappro- 
plate  the  application  of  the  water  to  printed  water  in  the  proposed  source 
a  beneficial  use  and  where  the  pro-  of  supply,  or  where  the  proposed  uso 
posed  use  does  not  tend  to  impair  the  conflicts  with  existing  rights,  or 
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threatens  to  prove  detrimental  to  the       plication  and  refuse  to  issue  the  per- 

public  interest,  it  shall  be  the  duty  of       mit  asked  for."     (Ibid.) 

the  State  Engineer  to  reject  such  ap- 

Beginning  work  without  a  permit  is  a  crime  (Ibid.).  Reservoir 
applications  need  not  enumerate  lands,  but  all  ditch  applications 
must  describe  lands  where  the  water  is  to  be  used,  and  if  the 
water  is  from  a  reservoir,  a  special  application  called  a  "second- 
ary" application  must  be  filed  for  the  ditch,  specifying  lands,  etc. 
(Stats.  1907,  p.  138,  sec.  16).  He  keeps  a  record  of  date  of  re- 
ceipt of  application  (Ibid.).  If  approved,  he  so  indorses  it  and 
returns  it  to  applicant,  who  may  then  go  ahead  (Rev.  Stats.  920), 
and  who  must  begin  within  a  time  fixed  by  the  State  Engineer 
(not  over  one  year),  and  must  complete  it  in  a  time  likewise  fixed, 
not  over  five  years  (Rev.  Stats.  922).  An  appeal  lies  from  the 
State  Engineer  to  the  board  of  control,  and  then  to  court  (Rev. 
Stats.  923).  Upon  "perfection  of  the  appropriation,"  a  certifi- 
cate is  sent  to  the  appropriator  and  recorded  in  the  office  of  the 
county  clerk  (Rev.  Stats.  928).  That  is,  when  a  water  user  sat- 
isfies the  board  of  control  that  the  water  has  been  beneficially 
used  in  compliance  with  the  terms  of  the  permit,  a  certificate  of 
appropriation  is  issued  by  the  board,  and  sent  to  the  proper 
county  clerk  for  record  and  by  him  sent  to  the  water  user. 

Priority  dates  from  the  filing  of  the  application  with  the  State 
Engineer  (Rev.  Stats.  929). 

Reservoirs. — Concerning  dams  over  five  feet  in  height,  permit  is 
required  from  the  State  Engineer  (Stats.  1903,  p.  74;  see.  also, 
Rev.  Stats.,  sec.  91 ;  Comp.  Laws  1910,  sees.  743  et  seq.  and  825 
et  seq.). 

Floating  Logs,  etc. — Permits  must  be  obtained  from  the  State 
Engineer  (Stats.  1903,  c.  16;  Comp.  Laws  1910,  sec.  828). 

Fees  of  State  Engineer. — Statutes  of  1905,  chapter  82,  amend- 
ing Revised  Statutes,  section  108:  "The  State  Engineer  shall  re- 
ceive the  following  fees,  which  shall  be  collected  in  advance,  and 
be  paid  by  him  into  the  general  fund  of  the  State  treasury  as  by 
law  provided:  For  filing  and  examining  applications  for  permits 
to  appropriate  water  and  maps  of  same,  two  dollars.  For  record- 
ing any  water-right  instrument  not  specified  above,  one  dollar 
for  the  first  one  hundred  words,  and  for  each  additional  folio,  fif- 
teen cents.  For  issuing  certificates  of  appropriation  of  water, 
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one  dollar;  provided  that  said  fee  of  one  dollar  shall  be  by  each 
appropriator  or  claimant  paid  to  the  water  division  superintendent 
at  the  time  of  the  submission  of  testimony  and  proof  of  appropria- 
tion of  water  by  such  appropriator  or  claimant,  before  the  said 
division  superintendent,  as  by  law  provided,  which  said  fee  shall 
be  by  said  superintendent  immediately  turned  over  to  the  said 
State  Engineer,  and  his  receipt  taken  therefor  and  filed  in  the 
records  of  the  board  of  control.  For  making  certified  copies  of 
any  document  recorded  or  filed  in  the  State  Engineer's  office,  one 
dollar  for  the  first  folio  and  fifteen  cents  for  each  subsequent  folio, 
and  for  each  certificate  attached  thereto,  one  dollar." 

Text,  §§  486,  487. 

Duty  and  Measurement  of  Water. — The  standard  of  measure- 
ment is  one  cubic  foot  per  second  (Rev.  Stats.  968).  No  allotment 
for  irrigation  shall  exceed  one  cubic  foot  per  second  for  each  sev- 
enty acres  of  land  (Rev.  Stats.  872).  "Rights  to  the  use  of  water 
shall  be  limited  and  restricted  to  so  much  thereof  as  may  be  neces- 
sarily used  for  irrigation  or  other  beneficial  purposes  as  aforesaid ; 
irrespective  of  the  carrying  capacity  of  the  ditch,"  et".  (Stats. 
1907,  p.  138,  sec.  12;  Rev.  Stats.  895). 

Text,  Part  VII. 

Public  Service — Water  Companies  and  Consumers. — There  was 
a  provision  upon  the  statute  books  that:  "Every  such  owner  or 
owners  having  a  surplus  of  water  and  furnishing  the  same  to  others 
from  any  ditch,  canal  or  reservoir  as  herein  provided,  shall  be  con- 
sidered common  carriers  and  shall  be  subjected  to  the  same  laws 
that  govern  common  carriers"  (Sess.  Laws  1907,  c.  86,  p.  138, 
sec.  12;  Rev.  Stats.,  sec.  741).  This  is  contained  in  the  1910  com- 
pilation by  the  State  Engineer  of  the  Wyoming  water  laws;  but 
there  appears  doubt  whether  it  remains  in  force.  Primary  per- 
mits are  issued  for  storing  water,  and  secondary  permits  are  is- 
sued for  the  ditches  that  carry  such  water  to  the  land  (Laws  1903. 
c.  69,  sec.  2).  "The  use  of  water  stored  under  the  provisions  of 
this  chapter  may  be  acquired  on  such  terms  as  shall  be  agreed 
upon  by  and  between  the  parties  in  interest."  (Rev.  Stats.,  sec. 
749;  Laws  1903,  c.  69,  sec.  7;  Laws  1905.  c.  14.)  Mutual  com- 
panies may  levy  assessments  on  their  stockholder  water  users  (Rev. 
Stats.  976). 
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Text,  c.  58. 

Irrigation  Districts. — Irrigation  districts  based  upon  the  Wright 
Act  of  California  are  provided  in  the  Statutes  of  1907,  page  103 
(Comp.  Laws  1910,  sec.  829  et  seq.).  Amended  by  Statutes  of 
1911,  chapter  31,  page  44,  regarding  bonds;  also  amended  in  Stat- 
utes of  1911,  chapter  99,  page  162.  See.  further,  Statutes  of  1911, 
chapter  95,  page  139,  regarding  drainage  districts. 

Text,  c.  59. 

Carey  Act. — The  Carey  Act  has  been  extensively  used  in  Wy- 
oming. Its  conditions  were  accepted  in  Revised  Statutes,  section 
934.  Any  system  built  thereunder  must  be  begun  within  six 
months  from  the  date  of  contracting:  with  the  State,  and  one-tenth 
of  the  work  completed  within  one  year,  one-third  within  two  years, 
and  all  completed  within  five  years,  and  cessation  of  work  for  ninety 
days  during  May  to  November  after  the  second  year  will  forfeit 
all  rights  (Rev.  Stats.,  sec.  947,  as  amd.  in  Laws  1909,  c.  160). 
Water-rights  under  the  act  shall  be  appurtenant  to  the  land  (Rev. 
Stats.  955.  See,  also,  Stats.  1911,  c.  94,  p.  138). 

Miscellaneous. — Among  the  many  provisions  of  the  statutes, 
the  following  additional  may  be  specially  noted.. 

Water-rights  Defined.  Changes  Pro-  thereof  as  may  be  necessarily  used 
hibited.  Beneficial  Use. — "A  water-  for  irrigation  or  other  beneficial  uses 
right  is  a  right  to  use  the  water  of  as  aforesaid,  irrespective  of  the  car- 
the  State  when  such  use  has  been  ac-  rying  capacity  of  the  ditch,  and  all 
quired  by  the  beneficial  application  the  balance  of  the  water  not  so  ap- 
of  water  under  the  laws  of  the  State  propriated  shall  be  allowed  to  run  in 
relating  thereto,  and  in  conformity  the  natural  stream  from  which  such 
with  the  rules  and  regulations  de-  ditch  draws  its  supply  of  water,  and 
pendent  thereon.  Beneficial  use  shall  shall  not  be  considered  as  having  been 
be  the  basis,  the  measure  and  limit  appropriated  thereby;  and  in  case  the 
of  the  right  to  use  water  at  all  times,  owner  or  owners  of  any  such  ditch, 
not  exceeding  in  any  case  the  statu-  canal  or  reservoir  shall  fail  to  use 
tory  limit  of  volume.  Water  being  the  water  therefrom  for  irrigation  or 
always  the  property  of  the  State,  other  beneficial  purposes  during  any 
rights  to  its  use  shall  attach  to  the  five  successive  years,  they  shall  be 
land  for  irrigation,  or  to  such  other  considered  as  having  abandoned  the 
purpose  or  object  for  which  acquired,  same,  and  shall  forfeit  all  water- 
in  accordance  with  the  beneficial  use  rights,  easements  and  privileges  ap- 
made  and  for  which  the  right  re-  purtenant  thereto,  and  the  water  for- 
ceives  public  recognition,  under  the  law  merly  appropriated  by  them  may  be 
and  administration  provided  thereby.  again  appropriated  for  irrigation  and 
Water-rights  cannot  be  detached  from  other  beneficial  purposes,  the  same  as 
the  lands,  place  or  purpose  for  which  if  such  ditch,  canal  or  reservoir  had 
they  are  acquired,  without  loss  of  never  been  constructed;  neither  shall 
priority."  Stats.  1909,  c.  68,  p.  112,  the  owner  or  owners  of  such  ditch, 
sec.  1;  Comp.  Laws  1910,  sec.  724.  canal  or  reservoir  have  any  right  to 

"Rights  to  the  use  of  water  shall  receive  from  others  any  royalty  for 

be  limited  and  restricted  to  so  much  the  use  of  water  carried  thereby." 
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(Rev.  Stats.,  sec.  895;  Stats.  1907, 
c.  86.)  Waste  of  water  is  a  misde- 
meanor (Laws  1901,  c.  86,  sec. ). 

llotation. — "To  bring  about  a  more 
economical  use  of  the  available  water 
supply,  it  shall  be  lawful  for  water 
users  owning  lands  to  which  are  at- 
tached water-rights,  to  rotate  in  the 
use  of  the  supply  to  which  they  may 
be  collectively  entitled;  or  a  single 
water  user,  having  lands  to  which 
water-rights  of  a  different  priority 
attach,  may  in  like  manner  rotate  in 
use,  when  such  rotation  can  be  made 
without  injury  to  lands  enjoying  an 
earlier  priority."  (Sess.  Laws  1909, 
c.  108,  sec.  1.) 

Interstate  Streams. — "The  attorney 
general,  under  the  direction  of  the 
governor  of  the  State,  is  authorized 
and  directed  to  institute  and  maintain 
such  proceedings  as  he  may  deem  ex- 
pedient to  maintain  the  rights  of  the 
State  and  its  citizens  in  the  waters  of 
interstate  streams."  Laws  1911,  c. 
43,  p.  57. 

Various. — Five  years'  successive 
nonuse  causes  loss  of  right  (Stats. 
1907,  p.  138,  sec.  12;  Rev.  Stats.,  sec. 
741).  Concerning  injunction  suits, 
detailed  provisions  appear  in  the  Stat- 
utes of  1907,  page  138,  section  21. 


Conveyances  of  irrigation  works  must 
be  recorded  in  the  State  Engineer's 
office  in  order  to  bind  subsequent  bona 
fide  purchasers  (Ibid.,  sec.  22).  This 
only  relates  to  irrigation  works  and 
not  to  water-rights.  Voluntary  settle- 
ments may  be  recorded  and  cannot  be 
attached  after  ten  years  (Ibid.,  see. 
23  et  seq.).  A  curious  section  pro- 
vides for  proceedings  in  equity  to 
settle  disputes  (sec.  27)  with  a  pro- 
viso ;  "provided,  that  the  provisions  of ' 
sections  22,  23,  24,  25,  26  and  27  of 
this  act  shall  not  be  construed  to 
relate  to  water-rights  or  any  way  to 
conflict  with  the  laws  governing  the 
same."  A  license  is  required  of  all 
hydraulic  engineers  to  practice  their 
profession  (Ibid.,  sec.  28).  Regard- 
ing water-rights  of  towns,  see  Consti- 
tution, article  13,  section  5;  Statutes 
of  1907,  page  150.  Regarding  ditches 
on  highways,  see  Statutes  of  1907, 
page  62.  Pollution  of  water  is  a 
crime  (Stats.  1907,  p.  44).  Concern- 
ing liability  for  damage  from  over- 
flow, etc.,  see  Revised  Statutes,  sec- 
tions 901,  974,  3069.  An  act  of  1911, 
chapter  29,  page  43,  confirms  the 
water-rights  of  corporations  whose 
articles  of  incorporation  had  not  men- 
tioned acquisition  of  water-rights 
among  their  purposes  as  originally  in- 
corporated. 


The  foregoing  digest  of  the  Wyoming  laws  has  had  the  benefit 
of  revision  by  Mr.  Clarence  T.  Johnston,  who  has  extensive  knowl- 
edge of  these  laws,  and  since  1901  has  borne  much  of  the  responsi- 
bility of  framing  them.  Mr.  Johnston,  in  commenting  upon  the 
purpose  of  these  laws,  writes: 


"Had  the  United  States  government 
failed  to  have  made  provision  for  the 
survey  of  public  land  and  to  have 
established  land  offices  which  enable 
settlers  to  obtain  lands  in  an  orderly 
way  and  then  protect  them,  our  land 
titles  would  compare  favorably  with 
water  titles  in  those  States  where  no 
State  supervision  has  been  provided. 
I  presume  that  under  a  system  with- 
out central  control  of  public  land 
titles,  each  settler  would  have  claimed 
as  much  land  as  possible.  He  would 


not  know  his  boundaries.  His  neigh- 
bors would  have  been  in  the  same  con- 
dition. They  would  quarrel  among 
themselves  and  finally  go  to  the  court 
for  some  kind  of  settlement  of  their 
difficulties.  One  court  might  hold 
that  some  English  common-law  prin- 
ciple should  prevail, — another  might 
invoke  some  new  doctrine  that  seemed 
reasonable  at  the  time.  One  settler 
might  obtain  all  of  the  land  he 
claimed,  because  he  was  the  first  cn- 
tryman,  or  the  first  person  to  estab- 
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lish  residence.  Another  court  might 
hold  that  the  man  who  built  the  most 
expensive  residence  should  obtain  the 
largest  area  of  land.  These  conten- 
tions would  be  similar  to  the  doc- 
trines of  priority  and  the  rule  which 
enables  the  builders  of  canals  to  ob- 
tain title  to  water  in  proportion  to 
the  carrying  capacity  of  such  .irriga- 
tion works.  If  the  court  held  that 
each  settler  should  have  such  an  area 
of  land  as  might  be  necessary  to  sup- 
port a  family  when  properly  culti- 
vated, this  would  compare  with  the 
rule  of  some  of  the  States  which  pro- 
vides that  each  water  user  shall  be  en- 
titled to  as  much  water  as  can  be 
applied  beneficially. 

"The  advantage  of  the  Wyoming 
law  is  that  it  provides  a  method 
whereby  existing  claims  can  be  estab- 
lished promptly,  and  without  great 
expense.  In  these  determinations,  all 
claimants  are  included,  because  the 
State  Engineer  finds  all  irrigated  land 
when  he  makes  his  surveys.  Further, 
under  the  permit  system  the  date  of 
priority  of  the  right  is  fixed  by  the 
filing  of  the  application  for  permit, 


and  the  builder  of  irrigation  works  is 
thoroughly  protected  during  the  time 
when  construction  work  is  in  progress. 
A  foundation  is  laid  for  the  deter- 
mination of  all  claims  on  a  just  and 
uniform  basis,  and  this  means  that 
administration  is  greatly  simplified, 
and  also  that  litigation  which  always 
follows  excessive  allotments  of  water 
is  eliminated.  Litigation  is  practi- 
cally unknown  in  Wyoming  in  so  far 
as  water-rights  are  concerned.  There 
is  less  litigation  there  over  water 
questions  than  there  is  relative  to  land 
titles.  The  State,  having  legal  au- 
thority over  streams,  is  in  position  to 
regulate  the  construction  of  dams  and 
to  insure  safety  to  those  who  live  be- 
low dams  which  provide  reservoirs  for 
extensive  storage.  The  object  of  the 
law  in  general  is  to  protect  the  in- 
dividual by  adopting  those  principles 
which  protect  communities.  As  long 
as  the  community  is  protected,  the  in- 
dividual will  not  suffer,  and  the  indi- 
vidual will  certainly  not  be  given 
'rights'  which  will  enable  him  to 
profit  at  the  expense  of  the  com- 
munity." 


Wyoming  Statutes  Construed. — In  the  earlier  parts  of  this  book 
(Parts  I  to  VII,  inclusive)  Wyoming  Statutes  are  construed  or  cited 
upon  the  following  pages : 

Constitution. 

Art.  1,  sec.  13   1097,  1166 

Art.  1,  sec.  31   143,  194 

Art.  8,  &ec.  1 194,  1236 

Art.  8,  sec.  2 1097 

Art.  8,  sec.  3   120,  309,  338,  444 

Art.  8,  sec.  4 1099 

Art.  8,  sec.  5 1098 

Art.  13,  sec.  5 350 

Compiled  Laws. 

Comp.  Laws  1867  (1876),  c.  65,  sec.  1 144 

Comp.  Laws  1910,  sec.  829 1264 

Bevised  Statutes,  1899. 

Eev.  Stats.  848  1099 

Rev.  Stats.  861 1117 

Rev.  Stats.  872   523,  Ill- 
Rev.  Stats.  873  .  ..1118 


§  1449  WYOMING  STATUTES.  (3d  ed.)   15G3 

Revised  Statutes,  1890 — Continued. 

Bev.  Stats.,  sec.  874  .*1117 

Bev.  Stats.,  sec.  883 1117 

Bev.  Stats.,  sec.  888  1099 

Bev.  Stats.,  sec.  889  1099 

Bev.  Stats.,  sec.  894  1111 

Bev.  Stats.,  sec.  S93 506,  619,  620,  1244 

Bev.  Stats,  sec.  901 490 

Bev.  Stats.,  sec.  915  34"> 

Bev.  Stats.,  sec.  917 733 

Bev.  Stats.,  sec.  918  733 

Bev.  Stats.,  sec.  924  733 

Bev.  Stats.,  sec.  929 453 

Bev.  Stats.,  sec.  930  542,  1100 

Bev.  Stats.,  sec.  931  440 

Bev.  Stats.,  sec.  934 1266 

Bev.  Stats.,  sec.  947  1270 

Bev.  Stats.,  sec.  955  1267 

Bev.  Stats.,  sec.  968  .- 521 

Bev.  Stats.,  sec.  971  733,  1100 

Bev.  Stats.,  sec.  972  1100 

Bev.  Stats.,  sec.  974  490 

Bev.  Stats.,  sec.  976  1173 

Bev.  Stats.,  sec.  1317  144 

Bev.  Stats.,  sec.  3069  490 

Bev.  Stats.  (1887),  sec.  1344  194 

Session  Laws. 

Laws  1869,  c.  22,  p.  310 387 

Laws  1869,  c.  22,  pp.  310,  311,  sees.  15-17  121 

Laws  1886,  c.  61,  p.  294  367 

Laws  1888,  c.  55,  sec.  14  620 

Laws  1901,  c.  66 733 

Laws  1901,  c.  67,  sec.  1 1118 

Laws  1901,  c.  67,  sec.  2  1117 

Laws  1901,  c.  — ,  p.  70  1117 

Laws  1901,  c.  86,  pp.  95,  99  733,  1100 

Laws  1903,  c.  16,  sec.  1  408 

Laws  1903,  c.  69,  p.  74  440 

Laws  1903,  c.  69,  sec.  2  1237,  1244 

Laws  1905,  p.  — ,  c.  14  1213 

Laws  1905,  p.  26  150 

Laws  1905,  p.  36  620 

Laws  1905,  p.  147  549 

Laws  1907,  p.  44  569 

Laws  1907,  p.  — ,  c.  52  657 

Laws  1907,  p.  103,  c.  72  1264 
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Session  Laws — Continued. 

Laws  1907,  p.  138,  c.  86 345,  576,  733,  1111,  1244 

Laws  1907,  p.  138,  c.  86,  sec.  12 503,  506,  620,  1162,  1166 

Laws  1907,  p.  138,  c.  86,  sees.  13-15    733 

Laws  1907,  p.  138,  c.  86,  sec.  21    726 

Laws  1907,  p.  138,  c.  86,  sec.  22   580 

Laws  1907,  p.  353  233 

Laws  1909,  c.  — ,  p.  105    1266 

Laws  1909,  c.  68,  p.  112    556 

Law9  1909,  c.  68,  p.  112,  sec.  1 194,  297,  537,  547,  551 

Laws  1909,  c.  68,  p.  112,  sec.  2   324 

Laws  1909,  c.  68,  p.  112,  sec.  3   671 

Laws  1909,  c.  96   657 

Laws  1909,  c.  108 509 

Laws  1909,  c.  — ,  p.  222    1266 

Laws  1911,  c.  29,  p.  43 349 

Laws  1911,  c.  31,  p.  44    1264 

Laws  1911,  c.  43,  p.  57   365 

Laws  1911,  c.  94,  p.  138    1266 

Laws  1911,  c.  95,  p.  139   379,  i2t>4 

Laws  1911,  c.  99,  p.  139   1264 


PART  IX. 

FORMS. 

The  following  forms,  with  the  exception  of  that  given  for  Cali- 
fornia, have  been  adopted  by  the  State  Engineers  of  the  States 
having  statutes  prescribing  forms,  as  set  forth  in  the  previous 
pages.  In  "Wyoming  these  forms  have  been  in  use  for  over  fifteen 
years.  In  printing  these  forms  in  this  book,  the  vacant  spaces 
have  been  shortened  to  a  line  or  less,  though  some  of  the  forms 
leave  sufficient  space  in  places  to  write  in  several  lines  of  descrip- 
tion. For  the  forms  following,  the  writer  is  greatly  indebted  to 
the  State  Engineers  of  the  respective  States.  Only  the  main  forms 
are  here  given,  and  persons  having  occasion  to  use  these  forms 
should  get  into  direct  communication  with  the  State  Engineer, 
who  will  furnish  printed  blanks  and  give  further  practical  infor- 
mation. 

All  instructions  or  statements  of  law  are  reprinted  as  issued 
by  the  State  Engineer.  No  remarks  of  any  kind  by  the  author 
are  included.  The  matter  in  the  following  pages  consists  exclu- 
sively of  publications  issued  by  official  sources,  reprinted  without 
comment  of  any  kind. 

(3d  ed.) 

§  1459.     FEDERAL  FORMS. 

(1911.) 

RECLAMATION  SERVICE  FORMS. 
Notice  of  appropriation  by  the  United  States. 
Water  users  associations. 

RIGHT   OF   WAY   AND   RESERVOIR    SITE  FORMS. 
Forms  of  General  Land  Office,  numbers  1  to  12. 

FOREST  SERVICE  WATER-POWER  FORMS. 
Form  58.     Application  for  preliminary  water-power  permit. 
Form  59.     Preliminary  water-power  permit. 
Form  60.     Application  for  final  water-power  permit. 
Form  61.     Water-power  stipulation. 
Form  62.     Final  water-power  permit. 
Form  63.     Transmission  line  permit. 

(1565) 
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Reclamation  Service. 
Notice  of  Water  Appropriation  by  the  United  States. 

,  Engineer,  United  States  Geological  Survey, 

thereunto  duly  authorized  by  the  Secretary  of  the  Interior,  for 
and  on  behalf  of  the  United  States  of  America,  under  the  provi- 
sions of  the  act  of  Congress  approved  June  seventeenth,  nineteen 
hundred  and  two  (32  Stat.  L.  388),  claims,  at  the  point  where 

this  notice  is  posted,  all  the  unappropriated  waters  of  the 

River,  both  surface  and  underflow,  more  specifically  stated  as 
amounting  to cubic  feet  per  second. 

This  notice  is  posted  on  ,  19 . . ,  on  a  tree  on 

the bank  of  the  River,  in  sec T 

R , M.,  at  a  point  distant feet  and  bearing 

from  the corner  of  said  section. 

The  water  is  to  be  used  for  irrigation,  domestic,  power,  me- 
chanical, and  other  beneficial  uses  in  and  upon  lands  situated 
in  counties,  and  located  in  the  following  townships : 

The  water  hereby  appropriated  is  to  be  stored  by  means  of  a 

dam  located  in  sec ,  T ,  R ,  in  a  reservoir 

located  in  Ts ,  R ,  and  will  be  conducted  to  the 

points  of  intended  use  by  means  of  canals,  flumes,  pipes,  tunnels, 
or  other  appropriate  means  of  conveying  water,  of  the  following 

dimensions, ,  or  such  other  equivalent  dimensions  and  grade 

as  will  give  a  capacity  of cubic  feet  per  second. 

Affidavit. 

,  being  duly  sworn,  deposes  and  says  that  on 

,  19..,  he  did  post  a  notice  of  appropriation  of  water, 

of  which  the  foregoing  is  a  copy,  for cubic  feet  per  second 

of  the  waters  of River,  on  a tree  at  a  point  de- 
scribed as  follows:  [Describe  exactly  as  in  notice.] 


Water  Users  Associations. 

(Forms    of    articles    of    ipcorpora-  partment     of     Interior.       Regarding 

tion,  by-laws  and   contract   with   Sec-  forms   of   water-right   certificates   un- 

retary    of    Interior    are    given    supra,  der  the  Reclamation  Service,  see,  also, 

chapter    63.     Other     forms    are    pub-  39  Land  Dec.  197. — THE  AUTHOR.) 
lished  in  pamphlet  form  by  the  De- 
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Rights  of  Way  and  Reservoir  Sites. 
(Regulations  of  General  Land  Office.    Approved  June  6,  1908.) 

Form  1. 

I,  ,  secretary  [or  president]  of  the  

Company,  do  hereby  certify  that  the  organization  of  said  company 
has  been  completed;  that  the  company  is  fully  authorized  to  pro- 
ceed with  construction,  according  to  the  existing  laws  of  the  State 

[or  Territory]  of ,  and  that  the  copy  of  the  articles  of 

association  (or  incorporation)  of  the  company  filed  in  the  Depart- 
ment of  the  Interior  is  a  true  and  correct  copy  of  the  same. 

In  witness  whereof  I  have  hereunto  set  my  name  and  the  cor- 
porate seal  of  the  company  this  ....  day  of ,  in  the  year 

19.. 

[Seal  of  Company.] 


of  the Company. 


Form  2. 

I,  ,  do  certify  that  I  am  the  president  of  the 

Company,  and  that  the  following  is  a  true  list  of  the 

officers  of  the  said  company,  with  the  full  name  and  official  desig- 
nation of  each,  to  wit:  [Here  insert  the  full  name  and  official  desig- 
nation of  each  officer.] 

In  witness  whereof  I  have  hereunto  set  my  name  and  the  cor- 
porate seal  of  the  company  this  ....  day  of ,  in  the  year 

19.. 

[Seal  of  Company.] 


President  of  the Company. 


Form  3. 

State  of , 

County  of , — ss . 

,  being  duly  sworn,  says  he  is  the  chief  en- 
gineer of  [or  the  person  employed  to  make  the  survey  by]  the 
Company;  that  the  survey  of  said  company's  [canals, 
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ditches,  and  reservoirs],  described  as  follows:  [ITere  describe  each 
canal,  ditch,  lateral,  and  reservoir  for  which  right  of  way  is  asked, 
as  required  by  section  21,  being  a  total  length  of  canals,  ditches. 

and  laterals  of   miles,  and  a  total  area  of  reservoirs  of 

acres],  was  made  by  him  [or  under  his  direction]  as  chief 

engineer  of  the  company  [or  as  surveyor  employed  by  the  com- 
pany] and  under  its  authority,  commenced  on  the  ....  day  of 

,  19 . . ,  and  ending  on  the  ....  day  of ,  19 . .  [and 

that  the  survey  of  the  said  (canal,  ditches,  laterals,  and  reservoirs) 
accurately  represents  (a  proper  grade  line  for  the  flow  of  water, 
and  accurately  represents  a  level  line,  which  is  the  proposed  water 
line  of  the  said  reservoir)  ] ,  and  that  such  survey  is  accurately  rep- 
resented upon  this  map  and  by  the  accompanying  field-notes. 
[And  no  lake  or  lake  bed,  stream  or  stream  bed,  is  used  for  the 
said  (canals,  ditches,  laterals,  and  reservoirs)  except  as  shown  on 
this  map.  (This  clause  to  be  omitted  in  applications  for  telephone 
and  telegraph  lines.)] 


Sworn  and  subscribed  to  before  me  this day  of 

19.. 

[Seal]  , 

Notary  Public. 


Form  4. 

I,   ,  do  hereby  certify  that  I  am  president  of 

the   Company ;  that   ,  who  subscribed 

the  accompanying  affidavit,  is  the  chief  engineer  of  [or  was  em- 
ployed to  make  the  survey  by]  the  said  company;  that  the  survey 
of  the  said  [canals,  ditches,  laterals,  and  reservoirs],  as  accurately 
represented  on  this  map  and  by  the  accompanying  field-notes,  was 
made  under  authority  of  the  company;  that  the  company  is  duly 
authorized  by  its  articles  of  incorporation  to  construct  the  said 
[canals,  ditches,  laterals,  and  reservoirs]  upon  the  location  shown 
upon  this  map ;  that  the  said  [canals,  ditches,  laterals,  and  reser- 
voirs], as  represented  on  this  map  and  by  said  field-notes,  was 
adopted  by  the  company,  by  resolution  of  its  board  of  directors, 
on  the day  of ,  19 . . ,  as  the  definite  location  of  the 
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said  [canals,  ditches,  laterals,  and  reservoirs]  described  as  follows: 
[Describe  as  in  Form  3]  —  [and  that  no  lake  or  lake  bed,  stream 
or  stream  bed,  is  used  for  the  said  (canals,  ditches,  laterals,  and 
reservoirs)  except  as  shown  on  this  map.  (This  clause  to  be 
omitted  in  applications  for  telephone  and  telegraph  lines)!  >  an<^ 
that  the  map  has  been  prepared  to  be  filed  for  the  approval  of  the 
Secretary  of  the  Interior,  in  order  that  the  company  may  obtain 
the  benefits  of  [sections  18  to  21,  inclusive,  of  the  act  of  Congress 
approved  March  3,  1891,  entitled  "An  act  to  repeal  timber-culture 
laws,  and  for  other  purposes,"  and  section  2  of  the  act  approved 
May  11,  1898.  (Here  insert  the  description  of  the  act  of  Congress 
under  which  the  application  is  made  when  filed  under  some  other 
act  than  that  of  1891  and  1898)]  ;  and  I  further  certify  that  the 
right  of  way  herein  described  is  desired  for  the  main  purpose  of 
irrigation.  [Or,  where  filed  under  other  acts  than  that  of  1891 
and  1898,  state  the  purposes  for  which  right  of  way  is  applied  for.] 


President  of  the Company. 

Attest :  , 

[Seal  of  Company.]  Secretary. 


Form  5. 

State  of , 

County  of  , — ss . 

,  being  duly  sworn,  says  that  he  is  the  chief 

engineer  of  [or  was  employed  to  construct]   the   [canals,  ditches. 

laterals,    and   reservoirs]    of   the    Company ;    that   said 

[canals,  ditches,  laterals,  and  reservoirs]  have  been  constructed 
under  his  supervision,  as  follows:  [Describe  as  required  in  section 
21]  a  total  length  of  constructed  [canals,  ditches  and  laterals]  of 

miles,  and  a  total  area  of  constructed  reservoirs  of 

acres ;   that   construction   was    commenced   on    the    day    of 

,    19 . . ,   and   completed   on   the    ....    day   of    

19..;  that  the  constructed  [canals,  ditches,  laterals,  and  reser- 
voirs], as  aforesaid,  conform  to  the  map  and  field-notes  which  re- 

Water  Rights— 99 


1570  (3ded.)  Pt.  IX.     FORMS.  5 1459 

[Rights  of  Way  and  Reservoir  Sites] 

ceived  the  approval  of  the  Secretary  of  the  Interior  on  the  .... 

day  of ,19.. 


Sworn  and  subscribed  to  before  me  this day  of 

19.. 

[Seal]  , 

Notary  Public. 


Form  6. 

I,    ,   do  certify  that  I   am  the  president   of 

the   Company;  that  the    [canals,   ditches,  laterals,   and 

reservoirs]  described  as  follows  [describe  as  in  Form  5]  were 
actually  constructed  as  set  forth  in  the  accompanying  affidavit  of 

,  chief  engineer  [or  the  person  employed  by  the 

company  in  the  premises],  and  on  the  exact  location  represented 
on  the  map  and  by  the  field-notes  approved  by  the  Secretary  of 

the  Interior,  on  the    ....   day  of   ,  19..;  and  that  the 

company  has  in  all  things  complied  with  the  requirements  of  the 
act  of  Congress  [March  3,  1891,  granting  right  of  way  for  canals, 
ditches,  and  reservoirs  through  the  public  lands  of  the  United 
States.  (Here  insert  the  description  of  the  act  of  Congress  under 
which  the  application  is  made  when  filed  under  some  other  act  than 
that  of  1891.)] 


President  of  the Company. 

[Seal  of  Company.] 
Attest : 



Secretary. 
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Form  7. 

[Under  Act  of  February  13,  1901.] 

State  of  , 

County  of , — ss . 

,  being  duly  sworn,  says  he  is  the  chief  en- 
gineer of   [or  the  person  employed  by]   the    Company, 

under  whose  supervision  the  survey  was  made  of  the  grounds 
selected  by  the  company  for  structures  for  electrical  purposes 
under  the  act  of  Congress  approved  February  15,  1901,  said 
grounds  [here  describe  as  required  by  sections  41  and  50]  ;  that 
the  accompanying  drawing  correctly  represents  the  locations  of  the 
said  structures;  and  that  in  his  belief  the  structures  represented 
are  actually  and  to  their  entire  extent  required  for  the  necessary 
uses  contemplated  by  the  said  act  of  February  15,  1901  (31  Stat. 
790). 


Chief  Engineer. 

Subscribed  and  sworn  to  before  me  this  ....  day  of 

19.. 

'  [Seal]  

Notary  Public. 


Form  8. 

[Under  Act  of  February  15,  1901.] 

I, ,  do  hereby  certify  that  I  am  the  president 

of  the Company ;  that  the  survey  of  the  structures  rep- 
resented on  the  accompanying  drawing  was  made  under  authority 
and  by  direction  of  the  company,  and  under  the  supervision  of 

,  its  chief  engineer  [or  the  person  employed  in 

the  premises],  whose  affidavit  precedes  this  certificate;  that  the 
survey  as  represented  on  the  accompanying  drawing  actually  rep- 
resents the  structures  required  [here  describe  as  required  by  sec- 
tions 41  and  50]  for  electrical  purposes,  under  the  act  of  Congress 
approved  February  15,  1901 ;  and  that  the  company,  by  resolution 

of  its  board  of  directors,  passed  on  the   day  of   , 

19..,  directed  the  proper  officers  to  present  the  said  drawing 
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for  the  approval  of  the  Secretary  of  the  Interior  in  order  that  the 
company  may  obtain  the  use  of  the  grounds  required  for  said  struc- 
tures, under  the  provisions  of  said  act  approved  February  15,  1901 
(31  Stat.  790). 


President  of  the Company. 

[Seal  of  the  Company.] 
Attest : 


Secretary. 


Form  9 — Reservoir  Declaratory  Statement. 

[Under  Act  of  January  13,  1897  (29  Stat.    484).] 

Res.  D.  S.  Land  Office  at , 

No ,19.. 

I, ,  of do  hereby  certify  that  I  am 

president  of  the  Company,  and  on  behalf  of  said  com- 
pany, and  under  its  authority,  do  hereby  apply  for  the  reserva- 
tion of  land  in County,  State  of ,  for  the  con- 
struction and  use  of  a  reservoir  for  furnishing  water  for  livestock 
under  the  provisions  of  the  act  of  January  13,  1897  (29  Stat.  484). 
The  location  of  said  reservoir  and  of  the  land  necessary  for  its  use, 

is  as  follows : of  section in  township ,  of  range 

M.,  containing  ...'...  acres. 

I  hereby  certify  that  to  the  best  of  my  knowledge  and  belief  the 
said  land  is  not  occupied  or  otherwise  claimed,  is  not  mineral  or 
otherwise  reserved,  and  that  the  said  reservoir  is  to  be  used  in  con- 
nection with  the  business  of  the  applicant  of 


The  land  owned  or  claimed  by  the  applicant  within  the  vicinity 
of  the  said  reservoir  (within  three  miles)  is  as  follows: 

I  further  certify  that  no  part  of  the  land  to  be  reserved  under 
this  application  is  or  will  be  fenced;  that  the  same  shall  be  kept 
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open  to  the  free  use  of  any  person  desiring  to'  water  animals  of  any 
kind ;  that  the  land  will  not  be  used  for  any  purpose  except  the 
watering  of  stock,  and  that  the  land  is  not,  by  reason  of  its  prox- 
imity to  other  lands  reserved  for  reservoirs,  excluded  from  reserva- 
tion by  the  regulations  and  rulings  of  the  Land  Department. 

The  water  of  said  reservoir  will  cover  an  area  of acres, 

in of  section in  township  ,  of  range 

of  said  lands;  the  capacity  of  the  reservoir  will  be gallons, 

and  the  dam  will  be feet  high.     The  source  of  the  water 

for  said   reservoir  is    

and  there  are  no  streams  or  springs  within  two  miles  of  the  land 
to  be  reserved  except  as  follows : 

The  applicant  has  filed  no  other  declaratory  statements  under 
this  act  except  as  follows: 

No , land  office,  area  to  be  reserved acres. 

No , land  office,  area  to  be  reserved acres. 

No , land  office,  area  to  be  reserved acres. 

No , land  office,  area  to  be  reserved acres. 

No , land  office,  area  to  be  reserved acres. 

No , land  office,  area  to  be  reserved acres. 

No , land  office,  area  to  be  reserved acres. 

No , land  office,  area  to  be  reserved acres. 

No , land  office,  area  to  be  reserved acres. 

No , land  office,  area  to  be  reserved acres. 

Total,  acres,  of  which  Nos are  located  in  said 

county. 

And  I  further  certify  that  it  is  the  bona  fide  purpose  and  inten- 
tion of  this  applicant  to  construct  and  complete  said  reservoir  and 
maintain  the  same  in  accordance  with  the  provisions  of  said  act  of 
Congress  and  such  regulations  as  are  or  may  be  prescribed  there- 
under. 


[Seal  of  Company.] 
Attest : 


Secretary. 
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State  of , 

County  of , — ss. 

,  being  duly  sworn,  deposes  and  says  that  the 

statements  herein  made  are  true  to  the  best  of  his  knowledge  and 
belief. 


Sworn  to  and  subscribed  before  me  this  ....   day  of , 

in  the  year  19. . 

[Seal]  , 

Notary  Public. 

NOTE. — When  the  applicant  is  a  corporation  the  form  should  be 
executed  by  its  president,  under  its  seal,  and  attested  by  its  secre- 
tary. When  the  applicant  is  not  a  corporation  or  an  association 
of  individuals,  strike  out  the  words  in  italics. 

Land  Office  at , 

,  19.. 

I,  .,  register  of  the  land  office,  do  hereby  cer- 
tify that  the  foregoing  application  is  for  the  reservation  of  lands 
subject  thereto  under  the  provisions  of  the  act  of  January  13,  1897  ; 
that  there  is  no  prior  valid  adverse  right  to  the  same;  and  that  the 
land  is  not,  by  reason  of  its  proximity  to  other  lands  reserved  for 
reservoirs,  excluded  from  reservation  by  the  regulations  and  rul- 
ings of  the  Land  Department. 

Fees,  $ ,  paid. 


Register. 

The  description  of  the  business  of  the  applicant  should  include 
"a  full  and  minute  statement  of  the  extent  to  which  he  is  engaged 
in  breeding,  grazing,  driving,  or  transporting  livestock,  giving  the 
number  and  kinds  of  such  stock,  the  place  where  they  are  being 
bred  or  grazed,  and  whether  within  an  inclosure  or  upon  uninclosed 
lands,  and  also  from  where  and  to  where  they  are  being  driven  or 
transported."  Circular  June  23,  1899. 
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Form  10. 

State  of , 

County  of , — ss . 

,  being  duly  sworn,  says  that  he  is  the  person 

who  was  employed  to  make  the  survey  of  a  reservoir  covering  an 

area  of acres,  the  initial  point  of  the  survey  being 

[here  describe  as  required  by  section  21]  ;  said  reservoir  having 

been  constructed  upon  the quarter  of  the  quarter 

of  section ,  township ,  range , principal 

meridian,  as  proposed  by  reservoir  declaratory  statement  No , 

which  was  filed  in  the  local  land  office  at    ...,  under  the 

provisions  of  the  act  of  January  13,  1897   (29  Stat.  484) ;  that 

the  said  survey  was  made  on  the  ....  day  of ,  19 . . ;  that 

the  dam  and  all  necessary  works  have  been  constructed  in  a  sub- 
stantial manner ;  that  the  reservoir  has  a  capacity  of gal- 
lons, and  at  the  time  of  said  survey  contained gallons  of 

water. 


Sworn  and  subscribed  to  before  me  this day  of 

19... 

[Seal]  

Notary  Public. 


Form  11. 

I,  ,  do  certify  that  I  am  the  president  of  the 

Company  which  filed  [or  that  I  am  the  person  who  filed] 

reservoir  declaratory  statement  No ,  in  the  local  land  office  at 

;  that  the  reservoir  proposed  has  been  constructed  upon 

the quarter  of  the quarter  of  section ,  town- 
ship   ,  range , principal  meridian,  covering 

an  area  of acres,  the  initial  point  of  the  survey  being 

[describe  as  in  Form  10]  ;  that  the  dam  and  all  necessary  works 
have  been  constructed  in  a  substantial  manner  in  good  faith  in  or- 
der that  the  reservoir  may  be  used  and  maintained  for  the  pur- 
poses and  in  the  manner  prescribed  by  the  said  act  of  January 
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13,  1897  (29  Stat.  484),  the  provisions  of  which  have  been  and  will 

be  complied  with  in  all  respects. 

[Seal  of  Company.]     , 

President  of  the  Company. 

Attest : 


Secretary. 


Form  12. 

State  of , 

County  of , — ss . 

,  being  duly  sworn,  deposes  and  says  that  he 

is  the  president  of  the Company  which  filed  [or  that  he 

is  the  person  who  filed]  reservoir  declaratory  statement  No , 

in  the  local  land  office  at ;  that  the  reservoir  constructed 

in  pursuance  thereof,  as  heretofore  certified,  has  been  kept  in  re- 
pair; that  water  has  been  kept  therein  to  the  extent  of  not  less 

than   gallons  during  the  entire  calendar  year  of  19 . . . . ; 

that  neither  the  reservoir  nor  any  part  of  the  land  reserved  for  use 
in  connection  therewith  is  or  has  been  fenced  during  said  years, 
and  that  the  said  company  has  in  all  things  complied  with  the  pro- 
visions of  the  act  of  January  13,  1897  (29  Stat.  484). 


President  of Company. 

Sworn  and  subscribed  to  before  me  this  ....  day  of 

19... 

[Seal]  t , 

Notary  Public. 
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APPLICATION  FOR  PRELIMINARY   WATER-POWER  PERMIT. 

Form  58. 

United  States  Department  of  Agriculture,  Forest  Service. 


(Name  of  Forest.) 

(Name  of  applicant.) 

(Use  applied  for.) 


(Date  of  priority  of  application.) 

Application  for  Preliminary  Water-power  Permit. 

The  ,  a  corporation  organized  and  existing  under  and 

by  virtue  of  the  laws  of  the  State  [or  Territory]  of ,  and 

having  its  office  and  principal  place  of  business  at ,  in  the 

State  [or  Territory]  of 

,  citizen  of  the  United  States  and  resident  of 

the  State  [or  Territory]  of ,  do  hereby  make  application 

for  a  preliminary  permit  for months,  covering  certain  lands 

of  the  United  States  within  the  National  Forest  in  the 

State  [or  Territory]  of as  such  lands  are  approximately 

shown  upon  a  certain  map  executed  by ,  on  the  ....  day 

of ,  19..,  which  map  is  filed  herewith  and  made  a  part 

hereof.  This  application  is  made  in  order  that  ....  may,  upon 
the  filing  of  a  complete  and  final  application  in  accordance  with 
the  regulations  of  the  Secretary,  secure  a  priority  for  said  final 
application  from  the  date  of  the  filing  of  this  preliminary  appli- 
cation. 

(Space  for  insertion  of  request  for  construction  work  if  necessarj  to  main- 
tain water-rights. 

In  witness  whereof,  ha.,  caused  this  instrument  to  be 

executed  this  ....  day  of ,  19 ... 


[Seal  of  corporation.] 
Attest: 


Secretary. 

(Form  58a  contains  certificate  of  receipt  of  preliminary  appli- 
cation.) 
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PRELIMINARY  WATER-POWER  PERMIT. 

Form  59. 

United  States  Department  of  Agriculture, 

Office  of  the  Secretary. 
,  Water-power. 

(Name  of  Forest.) 


(Name  of  applicant.) 

(Use  applied  for.) 

» 

(Date  of  priority  of  application.) 

Preliminary  Water-power  Permit. 

This  preliminary  permit  issued  this  ....  day  of ,  19. ., 

to  the Company,  hereinafter  called  the  permittee,  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws 

of  the  State  [or  Territory]  of ,  and  having  its  office  and 

principal  place  of  business  at ,  in  the  State  [or  Territory] 

of ,  Witnesseth :  That, 

Whereas  the  permittee  filed  with  the  District  Forester  at 

,  ,  on  the  ....  day  of ,  19 . . ,  at  .... 

M.,  an  application  for  a  preliminary  permit,  in  accordance  with 
the  regulations  of  the  Department  of  Agriculture ; 

And  whereas  the  permittee,  on  the  ....  day  of ,  19. ., 

paid  to  the National  Bank  of  (United  States 

depositary),  to  be  placed  to  the  credit  of  the  United  States,  the 
sum  of dollars  ($ )  ; 

Now,  therefore,  the  conditions  of  this  permit  are  as  follows: 

Clause  1.  If  the  permittee  shall,  on  or  before  the  ....  day  of 

,  19 . . ,  file  with  the  District  Forester  at 

,  in  the  manner  prescribed  by  the  regulations  and  instruc- 
tions of  the  Secretary  of  Agriculture,  a  complete  and  final  appli- 
cation for  a  permit  to  occupy  and  use  lands  of  the  United  States 

within  the National  Forest  as  shown  upon  a  certain  map 

executed  by  ,  on  the  ....  day  of  ,  19 . . ,  and 

made  a  part  of  the  aforesaid  preliminary  application  for  (1) 

reservoir to  be  located  approximately  as  shown 

upon  the  aforesaid  map ;  (2)  conduit  to  be 
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located  between  poinrts  of  diversion  and  discharge  as  approxi- 
mately shown  upon  the  aforesaid  map;  and  (3)  power- 
house site  to  be  located  approximately  as  shown  on  the 

aforesaid  map ;  then  and  thereupon  said  final  application  shall, 
with  reference  to  priority  of  application,  relate  back  and  be  effect- 
tive  as  of  the  date  of  the  aforesaid  preliminary  application,  and 
the  priority  of  the  permittee's  application  for  a  permit  to  occupy 
and  use  the  lands  of  the  United  States,  as  such  lands  are  shown 
in  its  final  application  shall  be  established  as  against  any  other 
application  for  a  like  use,  covering  in  whole  or  in  part  the  same 
lands,  which  may  have  been  filed  subsequently  to  the  filing  of  the 
aforesaid  preliminary  application. 

Provided,  however,  that  if  the  permittee  shall  include  in  said  final 
application  lands  covering  developments  not  comprehended  by  its 
preliminary  application,  the  priority  of  its  application  for  such 
additional  lands  shall  date  only  from  the  date  of  the  filing  of  said 
final  application. 

Clause  2.     The  permittee  shall  pay  to  the    National 

Bank  of (United  States  depositary),  or  such  other  gov- 
ernment depositary  or  officer *as  may  hereafter  be  legally  desig- 
nated, to  be  placed  to  the  credit  of  the  United  States  the  following 

amounts  on  or  before  the  following  dates,  to  wit: , , 

19.., dollars  ($ ). 

Clause  3.  If  any  one  or  any  part  of  the  amounts  named  in 
Clause  2  hereof  shall,  after  due  notice  has  been  given,  be  in  ar- 
rears for  sixty  (60)  days,  then  and  thereupon  this  permit  shall 
terminate  and  become  void. 

Clause  4.  If  upon  the  filing  of  the  said  final  application  a  water- 
power  permit  is  granted  by  the  Secretary  of  Agriculture  to  the 
permittee  to  occupy  and  use  the  aforesaid  lands  for  the  construc- 
tion, maintenance,  and,  or,  operation  of  the  aforesaid  works;  all 
payments  made  in  consideration  of  this  preliminary  permit  shall 
be  credited  to  the  permittee  and  be  applied  to  the  payment  of 
charges  due,  or  to  become  due,  under  the  said  water-power  permit : 
Provided,  however,  that  if  such  final  application  provides  for  only 
a  partial  development  of  the  project  or  projects,  as  outlined  in  the 
aforesaid  preliminary  application  and  as  protected  by  this  permit, 
then  only  such  proportional  part  of  the  aforesaid  payments  shall 
be  credited  to  the  permittee  as  the  amount  of  development  provided 
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for  in  said  final  application  bears  to  the  amount  of  development 

indicated  in  said  preliminary  application. 

Clause  5.  This  permit  shall  terminate  and  become  void  upon  the 
date  named  in  Clause  1  hereof,  iinless  extended  by  the  written 
consent  of  the  Secretary  of  Agriculture,  and  such  extension  shall 
not  be  granted  unless  the  completion  of  the  final  application  has 
been  prevented  by  unusual  climatic  conditions  that  could  not  rea- 
sonably have  been  foreseen,  or  by  some  special  or  peculiar  cause 
beyond  the  control  of  the  permittee ;  and  if  at  the  date  of  the  ter- 
mination of  this  permit  as  named  in  Clause  1  hereof,  or  at  the  date 
of  the  termination  of  any  extension  of  time  as  herein  provided, 
the  permittee  has  failed  to  present  a  complete  and  final  applica- 
tion in  the  manner  and  in  the  form  prescribed  in  Clause  1  hereof, 
then  and  thereupon  the  aforesaid  priority  shall  be  lost,  and  no 
other  application  covering  in  whole  or  in  part  the  same  or  adja- 
cent lands  will  be  accepted  from  the  permittee  for  a  period  of  one 
year  subsequent  to  the  date  of  the  termination  of  this  permit  or 
to  the  date  of  the  termination  of  any  extension  thereof. 

Clause  6.1  This  permit  shall  give  no  right  to  begin  construction 
of  any  kind  or  to  cut  or  destroy  afly  timber  upon  National  Forest 
lands ;  but  shall  give  only  the  right  to  establish  priority  of  applica- 
tion as  hereinbefore  provided. 

Clause  6.1  The  permittee  is  hereby  authorized  to  begin  the  con- 
struction of  th«  following  works : 

Clause  7.     This  permit  is  nontransferable. 

In  witness  whereof,  I  have  hereunto  set  my  name  this  ....  day 
of ,19... 


Secretary  of  Agriculture. 
1  Cancel  form  of  clause  not  used. 
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APPLICATION   FOR  FINAL  WATER-POWER   PERMIT. 

Form  60. 

United  States  Department  of  Agriculture, 
Forest  Service. 

(Name  of  Forest.) 

(Name  of  applicant.) 
••...... 

(Use  applied  for.) 


(Date  of  priority  of  application.) 

Application  for  Final  Water-power  Permit. 

The ,  a  corporation  organized  and  existing  under  and 

by  virtue  of  the  laws  of  the  State  [or  Territory]  of ,  and 

having  its  office  and  principal  place  of  business  at  ,  in 

the  State  [or  Territory]  of 

,  citizen  of  the  United  States  and  resident  of 

the  State  [or  Territory]  of ,  do  hereby  make  application 

for  permission  to  occupy  and  use  certain  lands  of  the  United  States 

within  the  National  Forest  in  the  State  [or  Territory] 

of  by  constructing,  maintaining,  and,  or,  operating 

thereon  for  the  main  purpose  of  the  generation  of  electric  power, 
the  following  works : 

[Cancel  such  of  the  four  following  items  (a),  (b),  (c),  (d)  as 
may  not  be  applicable.] 

(a)  dams    approximately 

(Masonry,   earth,   etc.,   diverting   or  storage.) 

feet  in  maximum  height,  and  approximately feet  in 

maximum  length,  to  occupy  approximately  acres,  respec- 
tively, and  to  form reservoirs  to  flood  approximately 

acres  at  extreme  flood  level  and  approximately acres  at  spill- 
way level,  respectively ;  *  in  section ,  township ,  range 

, meridian,  of  which  total  of acres  approxi- 
mately   acres  are  National  Forest  land ;  said  dams  and  said 

reservoirs    being    designated    respectively    as    follows:     

1  If  land  is  unsurveyed,  substitute  for  the  description  by  legal  subdivisions 
in  paragraphs  (a),  (b),  (c),  and  (d)  the  following:  "Located  on  certain 
lands  described  and  shown  by  the  maps  and  field -notes  accompanying  the 
application  filed  with  the  District  Forester  on  the  ....  day  of ,19. .." 
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(b)   conduits  approximately miles  in  length,  re- 
spectively,1   crossing    sections    ,    township    ,    range 

, meridian,  of  which  total  of miles  approxi- 
mately   miles  will  lie  upon  National  Forest  land,  said  con- 
duits being  designated  respectively  as  follows: 

(c)   power-houses  and  appurtenant  structures  to  occupy 

approximately acres,  respectively,1  in  section ,  town- 
ship     ,  range    ,    meridian,  of  which  total  of 

acres  approximately acres  are  National  Forest  land ; 

said  power-houses  being  designated  respectively  as  follows :  . . 

(d)    transmission  lines    miles  in  length,  respec- 
tively,1 crossing  sections ,  township ,  range  , 

meridian,  of  which  total  of    miles  approximately 

miles  will  cross  National  Forest  land ;  said  transmission 

lines  being  designated  as  follows : 

All  as  approximately  shown  upon  certain  maps  and  plans  exe- 
cuted by ,  on  the  ....  day  of ,  19 . . ,  which  maps  and 

plans  are  filed  together  herewith  and  designated  as  follows:  [Des- 
ignate each  original  of  map  or  plan  as  "Exhibit  A,"  "Exhibit 
B,"  etc.,  following  each  such  designation  by  the  title  of  the  map 

or  plan  as  "Exhibit  A,"  Map  of  location  of,  etc. ;  "Exhibit ," 

Plan  of,  etc.],  which  maps  and  plans,  together  with  certain  field- 
notes,  estimates  and  data,  evidence  of  water-rights,  articles  of  in- 
corporation, and  evidence  of  authority  to  conduct  business,  desig- 
nated respectively  as  "Exhibit  ,"  "Exhibit "  "Exhibit 

,"  "Exhibit "  and  "Exhibit ,"  are  hereby  made  a 

part  of  this  application. 

This  application  has  been  prepared  to  be  filed  in  accordance  with 
the  regulation  of  the  Secretary  of  Agriculture,  in  order  that 

may  obtain  the  benefits  of  the  act  of  Congress  approved 

February  15,  1901,  entitled  "An  act  relating  to  rights  of  way 
through  certain  parks,  reservations,  and  other  public  lands";  and 
that  the  use  and  occupation  of  the  lands  for  which  this  application 
is  made  is  desired  for  the  purpose  of  generating  electric  power 

l  If  land  is  utosurveyed,  substitute  for  the  description  by  legal  subdivisions 
in  paragraphs  (a),  (b),  (c),  and  (d)  the  following:  "Located  on  certain 
lands  described  and  shown  by  the  maps  and  field-notes  accompanying  the 
application  filed  with  the  District  Forester  on  the day  of ,19. .." 
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[Add  use  to  which  power  is  to  be  put  and  any  other  pur- 
pose for  which  land  may  be  desired.] 

In  witness  whereof   ha. .   caused  this  instrument  to  be 

executed  this day  of ,  19 ... 


[Seal  of  corporation.] 
Attest : 


Secretary. 

[Form  60a  consists  of  certificate  of  receipt  of  final  application. 
Form  60b  consists  of  affidavit  of  engineer  on  map  of  location. 
Form  60c  consists  of  certificate  of  applicant  on  map  of  location. 
Form  60d  consists  of  affidavit  of  engineer  on  notes  of  survey. 
Form  60e  consists  of  certificate  of  applicant  on  notes  of  survey. 
Form  60f  consists  of  affidavit  of  engineer  on  plans  of  structures. 
Form  60g  consists  of  certificate  of  applicant  on  plans  of  structures. 
Form  60h  consists  of  affidavit  of  engineer  on  estimates  and  data. 
Form  60i  consists  of  certificate  of  ai^plicant  on  estimates  and  data.] 


WATER-POWER  STIPULATION. 

Form  61. 

United  States  Department  of  Agriculture, 
Forest  Service. 


,  Water-power. 

(Name  of  Forest.) 


(Name  of  applicant.) 
(Use  applied  for.) 

•    •••••••••••••••••••••••••••••A*,    •••• 

(Date  of  priority  of  application.) 

Water-power  Stipulation. 

The Company,  hereinafter  called  the  permittee,  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  [or  Territory]  of ,  and  having  its  office  and  prin- 
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cipal  place  of  business  at ,  in  the  State  [or  Territory]  of 

,  having  on  the  ....  day  of ,  19 . . ,  filed  with  the 

District  Forester  at ,  an  application,  in  accordance  with 

the  regulations  of  the  Secretary  of  Agriculture,  for  a  permit  to  oc- 
cupy and  use  certain  lands  of  the  United  States  within  the 

National  Forest  in  the  State  [or  Territory]  of 

and  more  particularly  described  in  and  shown  by  the  maps  and 
plans  accompanying  said  application  and  made  a  part  thereof, 
upon  which  to  construct,  maintain,  and  operate  certain  works  de- 
scribed in  said  application  for  the  purpose  of  storing,  conducting, 
and,  or,  using  water  for  generating  electric  energy,  and  for  the 
purpose  of  transmitting  said  energy,  does  hereby,  in  consideration 
of  and  as  a  prerequisite  to  the  approval  of  the  said  application 
and  the  granting  of  the  permit  applied  for,  stipulate  and  agree  as 
follows,  to  wit : 

1.  To  construct  its  works  on  the  locations  shown  upon  the  maps 
and  in  accordance  with  the  plans  specifically  described  in  its  final 
application    for    a   permit,    filed    with   the    District   Forester    at 

,  on  the  ....  day  of ,  19 .  . ,  which  said  maps  and 

plans  are  hereby  made  a  part  of  this  stipulation,  and  to  make  no 
material  deviation  from  said  locations  or  from  said  plans  unless 
and  until  maps  or  plans  showing  such  deviation  shall  have  been 
filed  with  the  District  Forester  and  approved  by  the  Secretary  of 
Agriculture. 

2.  To  file,  within  six  (6)  months  after  the  completion  of  each 
part  of  the  works  as  required  in  Clause  4  hereof,  in  the  manner 
prescribed  for  original  maps  of  location,  maps  showing  the  final 
location  of  such  part  of  the  works  as  constructed,  if  such  final  loca- 
tion varies  from  that  shown  upon  maps  originally  filed  or  upon 
approved    amendments    thereof;  and  to  file  also  within  six    (6) 
months  of  the  completion  of  each  part  of  the  works  as  aforesaid, 
in  such  manner  as  may  be  prescribed  by  the  Secretary  of  Agri- 
culture, detailed  working  plans  of  each  part  of  the  works  .as  con- 
structed, except  of  such  parts  as  have  been  constructed  in  compli- 
ance   with    the    plans    originally  filed  or  approved,    amendments 
thereof. 
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3.  1  To  begin  the  construction  of  the  aforesaid  works  within  the 

period  of months  from  the  date  of  the  permit  for  which 

application  has  been  made,  and  to  secure  which  this  stipulation  is 
filed  with  the  District  Forester,  and  thereafter  to  diligently  and 
continuously  prosecute  such  construction  unless  such  construction 
is  temporarily  interrupted  by  climatic  conditions  or  by  some  spe- 
cial or  peculiar  cause  beyond  the  control  of  the  permittee. 

3.  1  To  begin  the  construction  of  the  following  several  parts  of 
the  aforesaid  works  within  the  several  periods  in  this  clause  pro- 
vided, which  periods  shall  begin  on  the  date  of  the  permit  for 
which  application  has  been  made,  and  to  secure  which  this  stipu- 
lation is  filed  with  the  District  Forester,  and  thereafter  to  dili- 
gently and  continuously  prosecute  such  construction,  unless  such 
construction  is  temporarily  interrupted  by  climatic  conditions  or 
by  some  special  or  peculiar  cause  beyond  the  control  of  the  per- 
mittee: 

(1)  Within months.  Project  A,  consisting  of 

4.  1  To  complete  the  construction  and  begin  the  operation  of  the 

aforesaid  works  within  a  period  of months  from  the  date  of 

the  permit  for  which  application  has  been  made  and  to  secure 
which  this  stipulation  is  filed  with  the  District  Forester. 

4.  1  To  complete  the  construction  and  begin  the  operation  of  the 
following  several  parts  of  the  aforesaid  works  within  the  several 
periods  in  this  clause  provided,  which  periods  shall  begin  on  the 
date  of  the  permit  for  which  application  has  been  made  and  to  se- 
cure which  this  stipulation  is  filed  with  the  District  Forester: 

(1)  Within months,  Project  A,  consisting  of 

5.  That  it  is  understood  that  the  term  "construction    of    the 
works,"  as  used  in  this  stipulation,  shall  be  deemed  and  taken  to 
mean  only  the  actual  construction  of  dams,  conduits,  power-houses, 
transmission  lines,  or  some  permanent  structure  necessary  to  the 
operation  of  the  completed  works;  and  shall  not  include  surveys, 
or  the  building  of  roads  or  trails,  or  the  clearing  of  lands,  or  the 

l  Use  the  first  form  of  Clauses  3  and  4  when  but  one  complete  project  is 
to  be  constructed  and  it  is  inadvisable  to  separate  it  into  two  or  more  units 
of  construction.  When  several  distinct  projects  are  involved,  or  where  it 
may  be  desirable  to  divide  a  single  project  into  two  or  more  units  of  con- 
struction, use  the  second  form  of  Clauses  3  and  4.  Cancel  out  form  not  used. 
W»ter  Rights— 100 
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performance  of  any  work  preliminary  to  the  actual  construction 

of  the  permanent  works. 

6.  That  it  is  understood  that  if  at  the  date  of  the  termination  of 
any  one  of  the  periods  specified  in  Clause  3  hereof,  unless  such 
period  is  extended  by  the  written  approval  of  the  Secretary  of 
Agriculture  after  a  showing  by  the  permittee  satisfactory  to  the 
Secretary  of  Agriculture,  that  such  beginning  of  construction  of 
that  part  of  the  works  required  to  have  been  begun  within  such 
period  has  been  prevented  by  the  act  of  God  or  the  public  enemy, 
or  by  engineering  difficulties  that  could  not  reasonably  have  been 
foreseen,  or  by  other  special  and  peculiar  cause  beyond  the  control 
of  the  permittee,  thereupon  the  permission  to  occupy  and  use  the 
lands  of  the  United  States  within  a  National  Forest  for  all  parts 
of  said  works,  the  construction  of  which  has  not  been  begun  on  said 
date,  shall  terminate  and  become  void,  and  that  the  water-power 
permit,  in  so  far  as  such  parts  of  said  works  are  concerned,  shall 
become  of  no  effect. 

7.  That  it  is  understood  that  the  periods  specified  in  Clause  4 
hereof  for  the  completion  of  construction  and  the  beginning  of 
operation  of  the  several  parts  of  the  works  will  be  extended  only 
upon  the  written  approval  of  the  Secretary  of  Agriculture  after 
a  showing  by  the  permittee,  satisfactory  to  the  Secretary  of  Agri- 
culture  that   the    completion    of   construction    and   beginning   of 
operation   has  been   prevented  by  the  act   of  God,   or   the   pub- 
lic enemy,  or  by  engineering  difficulties  that   could  not  reason- 
ably have  been  foreseen,  or  by  other  special  and  peculiar  cause 
beyond  the  control  of  the  permittee;  and,  if  such  extension  be 
not  approved,  that  thereupon  the  permission  to  occupy  and  use 
the  lands  of  the  United  States  within  a  National  Forest  for  such 
parts  of  said  works  shall  terminate  and  become  void;  and  that 
the  water-power  permit,  in  so  far  only  as  such  parts  of  said  works 
are  concerned,  shall  become  of  no  effect. 

8.  That,  except  when  prevented  by  the  act  of  God,  or  by  the 
public  enemy,  or  by  unavoidable  accidents  or  contingencies,  the 
permittee  will,  after  the  beginning  of  operation,  continuously  op- 
erate for  the  generation  of  electric  energy  the  works  constructed, 
maintained  and,  or,  operated,  in  whole  or  in  part,  under  the  afore- 
said permit :  unless    upon  a  full  and  satisfactory  showing  of  the 
reasons  therefor  this  requirement  shall  be  temporarily  waived  by 
the  written  consent  of  the  Secretary  of  Agriculture. 
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9.  That  any  approval  by  the  Secretary  of  Agriculture  of  any 
alteration  or  amendment,  as  hereinbefore  provided,  of  any  map 
or  plan,  or  of  any  extension  of  time,  shall  affect  only  the  matter 
specifically  covered  by  such  approval ;  and  that  no  approval  of  any 
such  alteration,  amendment,  or  extension  shall  operate  to  alter  or 
amend,  or  in  any  way  whatsoever  be  a  waiver  of  any  other  part, 
condition,  or  provision  of  this  stipulation. 

10.  To  pay  annually  in  advance  from  the  1st  day  of  January, 

19. .,  to  the National  Bank  of  (United  States 

depositary),  or  such  other  government  depositary  or  officer  as  may 
be  hereafter  legally  designated,  to  be  placed  to  the  credit  of  the 
United  States,  a  charge  for  the  occupancy  and  use  of  the  lands 
described  and  shown  upon  the  maps  hereinbefore  referred  to,  which 
charge  shall  be  based  upon  the  value  for  power  purposes  of  the  lands 
of  the  United  States,  permission  for  the  occupancy  and  use  of  which 
has  been  applied  for,  or  will  hereafter  be  applied  for;  and  the 
measure  of  said  value  for  said  power  purposes  shall  be  deemed  and 
taken  to  be  the  net  power  capacity  of  the  works  constructed,  main- 
tained, and,  or,  operated  under  said  permit,  as  said  net  power 
capacity  is  hereinafter  fixed  or  determined  in  Clause  12 :  It  being 
understood  that  the  term  "gross  power  capacity,"  as  used  in  this 
stipulation,  shall  be  deemed  and  taken  to  mean  the  power  capacity 
of  the  entire  works  to  be  constructed,  maintained,  and,  or,  operated 
in  whole  or  in  part  under  the  permit  for  which  application  is  made : 
Provided,  that  the  term  "power  capacity,"  as  used  in  this  stipula- 
tion, shall  be  deemed  and  taken  to  mean  estimated  average  annual 
station  output  in  electrical  horse-power,  which  under  continuous 
operation  with  reasonable  load  factor  is  possible  of  development 
from  all  water  available  therefor  falling  through  effective  head, 
with  deductions  for  reasonable  mechanical  and  electrical  losses  in 
generating  machinery,  and  that  the  term  "load  factor,"  as  used 
in  this  stipulation,  shall  be  deemed  and  taken  to  mean  ratio  of 
average  output  to  maximum  output;  that  the  term  "net  power 
capacity,"  as  used  in  this  stipulation,  shall  be  deemed  and  taken 
to  mean  the  gross  power  capacity,  as  above  defined,  less  the  deduc- 
tions hereinafter  specifically  set  forth. 

11.  That  the  gross  power  capacity  of  the  entire  works  to  be  con- 
structed, maintained,  and,  or,  operated,  in  whole  or  in  part,  under 
the  aforesaid  permit  shall,  for  the  purposes  of  this  stipulation  bi> 
deemed  and  taken  to  be   electrical  horse-power,  of  which 
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amount  the  storage  power  of  the  reservoir  or  reservoirs,  to  be  con- 
structed, maintained,  and,  or,  operated,  in  whole  or  in  part,  under 
said  permit  shall,  for  the  purpose  of  this  stipulation,  be  deemed 

and  taken  to  be electrical  horse-power:  It  being  understood 

that  the  term  "storage  power"  as  used  in  this  stipulation  shall  be 
deemed  and  taken  to  mean  that  part  of  the  aforesaid  gross  power 
capacity  which  is  made  possible  of  development  by  the  use  of  the 
aforesaid  reservoir  or  reservoirs :  It  being  further  understood  that 
if  any  alterations  or  amendments  of  the  maps  of  location  or  plans 
of  structures,  as  provided  for  in  clauses  1  and  2  hereof,  shall  cause 
an  increase  or  a  decrease  of  the  gross  power  capacity  or  of  the 
storage  power  as  hereinbefore  taken,  said  increased  or  decreased 
gross  power  capacity  and  storage  power  shall,  from  the  beginning 
of  the  calendar  year  next  succeeding  the  date  of  the  approval  of 
said  alterations  or  amendments,  be  deemed  and  taken  to  be,  for  the 
purposes  of  this  stipulation,  the  gross  power  capacity  of  the  works 
and  the  storage  power  of  the  reservoir  or  reservoirs,  to  be  con- 
structed, maintained,  and,  or,  operated  under  said  permit;  and, 
it  being  further  understood  that  if  at  any  time  not  less  than  ten 
(10)  years  after  the  original  or  after  the  last  preceding  deter- 
mination of  the  said  gross  power  capacity,  either  the  permittee  or 
the  Secretary  of  Agriculture,  on  the  ground  of  the  inaccuracy, 
insufficiency,  or  inapplicability  of  the  data  upon  which  said  orig- 
inal or  said  last  preceding  determination  of  the  said  gross  power 
capacity  was  made,  shall  apply  for  or  give  notice  of  review  of  said 
original  or  said  last  preceding  determination,  then  and  thereupon 
such  review  shall  be  taken  by  the  said  Secretary  and  a  redetermina- 
tion  of  the  gross  power  capacity  and  of  the  storage  power  shall  be 
made;  and  the  said  redetermined  gross  power  capacity  and  the 
said  redetermined  storage  power  shall  for  the  purpose  of  this  stip- 
ulation, and  from  the  beginning  of  the  next  calendar  year,  be 
deemed  and  taken  to  be  the  gross  power  capacity  of  the  works  and 
the  storage  power  of  the  reservoir  or  reservoirs,  constructed,  main- 
tained, and,  or,  operated,  in  whole  or  in  part,  under  said  permit. 

12.  That  it  is  understood  that  in  order  to  determine  the  net 
power  capacity  upon  which  the  aforesaid  charge  shall  be  calculated, 
deductions  from  the  gross  power  capacity  as  hereinbefore  taken 
or  determined  will  be  made  as  follows : 

(a)  An  amount  bearing  approximately  the  same  ratio  to  the 
storage  power  of  the  reservoir  or  reservoirs,  to  be  constructed, 
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maintained,  and,  or,  operated  under  the  aforesaid  permit,  as  the 
area  of  unreserved  lands  and  patented  lands  within  the  flood  lines 
of  such  reservoir  or  reservoirs  bears  to  the  total  area  within  said 
flood  lines,  as  of  the  beginning  of  each  year;  It  being  understood 
that  the  term  "unreserved  lands,"  as  used  in  this  stipulation,  shall 
be  deemed  and  taken  to  mean  lands  of  the  United  States  not  re- 
served as  a  part  of  any  National  Forest,  and  that  this  stipulation 
shall  not  affect  such  lands  or  restrict  in  any  manner  the  right  and 
duty  of  the  United  States  to  control  the  occupancy  and  use  thereof 
through  the  department  or  office  lawfully  charged  with  their  cus- 
tody or  control ;  and  It  being  further  understood  that  the  term 
" patented  lands,"  as  used  in  this  stipulation,  shall  include  all 
lands  to  which  title  has  been  perfected  in  persons,  corporations, 
States,  and  Territories ;  also  all  lands  outside  the  United  States. 

(b)  An  amount  bearing  approximately  the  same  ratio  to  the  djf- 
ference  between  the  aforesaid  gross  power  capacity  and  the  afore- 
said storage  power  as  the  length  of  the  conduit  or  conduits  to  be 
constructed,  maintained,  and,  or,  operated,  under  said  permit,  upon 
unreserved  lands   and   upon   patented  lands,   bears  to   the  total 
length,  from  intake  to  power-house,  of  the  said  conduit  or  conduits, 
as  of  the  beginning  of  each  year;  It  being  understood  that  the 
word  "conduit,"  as  used  in  this  stipulation,  shall  include  ditches, 
canals,  flumes,  pipe-lines,  and  all  other  means  for  the  conveyance 
of  a  flow  of  water. 

(c)  From  the  gross  power  capacity  remaining  after  the  said  de- 
ductions (a)  and  (b)  have  been  made  will  be  made  a  further  de- 
duction, which  deduction,  in  per  cent,  will  be  calculated  by  multi- 
plying the  square  of  the  distance  of  primary  transmission  in  miles 
By  the  constant  factor  0.001;  It  being  understood  that  in  no  case 
will  deduction  (c)  exceed  twenty-five  (25)  per  cent,  and  that  the 
net  power  capacity  resulting  from  said  deductions  from  the  afore- 
said gross  power  capacity  shall  be  deemed  and  taken  to  be,  as  of 
the  beginning  of  each  year,  the  net  power  capacity  upon  which  the 
aforesaid  charge  shall  be  calculated. 

13.  That  it  is  understood  that  if  any  part  of  the  electric  energy 
generated  by  the  works  constructed  either  in  whole  or  in  part  under 
the  aforesaid  permit  is  used  by  the  permittee  itself  in  the  operation 
of  its  own  mines  or  in  the  milling  or  reduction  of  ores  therefrom, 
or  as  auxiliary  to  irrigation  works  owned  and  operated  by  the  per- 
mittee, or  for  such  other  miscellaneous  uses  as  may  be  determined 
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by  the  Secretary  of  Agriculture  to  fall  within  "noncommercial" 
use,  the  aforesaid  net  power  capacity  upon  which  the  aforesaid 
charge  for  any  year  is  to  be  calculated  shall,  before  such  calcula- 
tion, be  reduced  by  an  amount  bearing  approximately  the  same 
ratio  to  the  aforesaid  net  power  capacity  as  the  amount  of  electric 
energy  generated  by  the  said  works  and  used  for  the  purposes  in 
this  clause  above  named  during  the  last  preceding  year  bears  to 
the  total  amount  of  energy  generated  by  the  said  works  during  the 
said  last  preceding  year. 

14.  That  the  rates  at  which  the  aforesaid  charge  shall  be  calcu- 
lated shall  be  the  following  amounts  per  net  electrical  horse-power 
per  annum: 

For  the  first  year $0 . 10 

For  the  second  year 0 . 20 

Fey  the  third  year 0.30 

For  the  fourth  year 0 . 40 

For  the  fifth  year 0.50 

For  the  sixth  year 0 . 60 

For  the  seventh  year 0 . 70 

For  the  eighth  year 0 . 80 

For  the  ninth  year 0 . 90 

For  the  tenth  and  each  succeeding  year 1 . 00 

15.  That  it  is  understood  that  if  the  permittee  completes  the 
construction  and  begins  the  operation  of  the  several  parts  of  the 
aforesaid  works  within  the  periods  provided  for  in  Clause  4  hereof, 
or  any  approved  extensions  thereof,  thereupon  all  charges  for  the 
occupancy  and  use  of  the  lands  for  the  said  works  so  completed 
and  operated  which  may  have  been  paid  prior  to  the  date  of  the 
termination  of  such  periods,   or  any  extensions  thereof,  will  be 
credited  to  the  permittee  and  will  be  applied  to  the  payment  of 
charges  due  at  the  termination  of  such  periods  or  any  extensions 
thereof,  or  to  become  due  thereafter,  and  the  rate  of  ten  (10)  cents 
per  net  electrical  horse-power  per  annum  will  apply  from  the  date 
of  the  termination  of  the  period  or  periods  for  the  completion  of 
construction  and  the  beginning  of  operation  specified  in  Clause  4 
of  this  stipulation,  or  any  approved  extension  thereof,  and  shall 
increase  by  ten  (10)  cents  per  net  electrical  horse-power  per  an- 
num for  each  year  thereafter  until  a  rate  of  one  dollar  ($1.00) 
per  net  electrical  horse-power  per  annum  is  reached,  and  wifl  then 
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remain  at  the  rate  of  one  dollar  ($1.00)   per  net  electrical  horse- 
power per  annum  until  the  expiration  of  the  aforesaid  permit. 

16.  That  it  is  understood  that  if  any  part  of  the  aforesaid  charge, 
payable  as  hereinbefore  provided,  shall,  after  due  notice  has  been 
given,  be  in  arrears  for  six  (6)  months,  then  and  thereupon  the 
said  permit  to  occupy  and  use  the  lands  of  the  United  States  cov- 
ered by  said  permit  within  a  National  Forest  shall  terminate  and  be 
void. 

17.  That  the  decision  of  the  Secretary  of  Agriculture  shall  be 
final  as  to  all  matters  of  fact  upon  which  the  gross  power  capacity 
of  the  works  and  the  storage  power  of  the  reservoir  or  reservoirs, 
constructed  or  to  be  constructed,  maintained  and,  or,  operated,  in 
whole  or  in  part,  under  the  aforesaid  permit,  and  the  net  power 
capacity  of  the  aforesaid  works  for  any  year,  depend. 

18.  To  install  and  maintain  in  good  operating  condition,  free  of 
all  expense  to  the  United  States,  accurate  measuring  weirs,  gauges, 
and,  or,  other  devices  approved  by  the  Secretary  of  Agriculture  or 
his  authorized  representative,  adequate  for  the  determination  of 
the  natural  flow  of  the  stream  or  streams  from  which  water  is  di- 
verted for-  the  operation  of  said  works,  and  of  the  amount  of  water 
used  from  the  natural  flow  in  the  operation  of  said  works,  and  of 
the  amounts  of  water  held  in  and  drawn  from  storage,  and  to  keep 
accurate  and  sufficient  records,  to  the  satisfaction  of  the  Secretary 
of  Agriculture,   or  his   authorized  representative,   of   the  above- 
named  measurements. 

19.  That  the  books  and  records  of  the  permittee,  in  so  far  as  they 
show  the  amount  of  electric  energy  generated  by  the  works  con- 
structed, maintained,  and,  or,  operated,  in  whole  or  in  part,  under 
the  aforesaid  permit,  or  the  amounts  of  water  held  in  or  used 
from  storage,  or  the  stream  flow,  or  any  other  data  of  the  watershed 
furnishing  the  water  used  in  the  generation  of  said  energy,  shall 
be  open  at  all  times  to  the  inspection  and  examination  of  the  Secre- 
tary of  Agriculture,  or  his  duly  authorized  representative,  and  th«> 
permittee  will,  during  January  of  each  year,  unless  the  time  thereof 
is  extended  by  the  written  consent  of  the  Secretary  of  Agriculture, 
make  a  return  to  said  Secretary,  certified  under  oath,  in  such  form 
as  may  be  prescribed  by  the  said  Secretary,  of  such  of  the  records 
of  measurements  made  by  or  in  the  possession  of  the  permittee,  as 
may  be  required  by  the  said  Secretary,  concerning  the  matters  in 
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this  clause  above  named,  and  for  the  year  ending  on  December  31st 

preceding. 

20.  That  the  works  constructed,  or  to  be  constructed,  maintained, 
and.  or,  operated  under  the  aforesaid  permit,  will  not  be  owned, 
leased,  trusteed,   possessed,  or  controlled  by  any  device,   perma- 
nently, temporarily,  directly  or  indirectly,  tacitly,  or  in  any  man- 
ner whatsoever,  so  that  they  form  a  part  of,  or  in  any  way  effect, 
any  combination,  or  are  in  any  wise  controlled  by  any  combina- 
tion, in  the  form  of  an  unlawful  trust,  or  form  the  subject  of  any 
contract  or  conspiracy  to  limit  the  output  of  electric  energy,  or  in 
restraint  of  trade  with  foreign  nations  or  between  two  or  more 
States  or  Territories  or  within  any  one  State  or  Territory  in  the 
generation,  sale,  or  distribution  of  electric  energy. 

21.  That  the  aforesaid  permit  shall  be  subject  to  all  prior  valid 
claims  and  permits  which  are  not  subject  to  the  occupancy  and  use 
authorized  by  said  permit. 

22.  To  protect  all  Forest  Service  and  other  telephone  lines  at 
crossings  of  and  at  all  places  of  proximity  to  the  transmission  line 
in  a  standard  manner  and  satisfactory  to  the  Forest  officers,  and 
to  maintain  the  line  in  such  a  manner  as  to  prevent  injury  to  stock 
grazing  on  the  Forest. 

23.  To  clear  and  keep  clear  the  land  along  the  transmission  line 
for  such  width  and  in  such  manner  as  the  Forest  officers  may  di- 
rect. 

24.  To  dispose  of  all  brush  and  other  refuse  resulting  from  the 
necessary  clearing  of  or  cutting  of  timber  on  the  lands  occupied 
and,  or,  used  under  the  permission  applied  for,  as  may  be  required 
by  the  Forest  officer  in  charge. 

25.  To  build  and  repair  roads  and  trails  as  required  by  the  For- 
est officer,  or  other  duly  authorized  officer  or  agent  of  the  United 
States,  whenever  any  roads  or  trails  are  destroyed  or  injured  by 
the  construction  work  or  flooding  under  the  permission  applied  for, 
and  to  build  and  maintain  suitable  crossings  as  required  by  the 
Forest  officer,  or  other  duly  authorized  officer  or  agent  of  the 
United  States,  for  all  roads  and  trails  which  intersect  the  conduit, 
if  any,  constructed,  maintained,  and,  or,  operated  on  the  lands 
the  occupancy  and  use  of  which  have  been  applied  for  and  to  se- 
cure which  this  stipulation  is  filed  with  the  District  Forester. 
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26.  To  pay  in  advance,  as  required  by  the  District  Forester,  to 
the  United  States  depositary  or  officer,  as  above  set  forth  in  Clause 
ID  hereof,  to  be  placed  to  the  credit  of  the  United  States,  the  full 
value  of  all  merchantable,  live  and  dead  timber  cut,  injured,  or  de- 
stroyed in  the  construction  of  said  works,  title  to  which  at  the 
time  of  said  cutting,  injury,  or  destruction  is  in  the  United  States; 
such  full  value  to  be  deemed  and  taken  to  be  the  amount  of  timber 
fixed  by  the  District  Forester  according  to  the  scale,  count,  or  esti- 
mate of  the  Forest  officer  or  other  agent  of  the  United  States,  in 
charge  of  said  scale,  count,  or  estimate,  at  a  price  which  shall  be 
the  prevailing  stumpage  price  for  similar  material  on  the  said  Na- 
tional Forest  at  the  time  of  said  cutting,  injury,  or  destruction. 

27.  To  pay,  on  demand  of  the  District  Forester,  or  other  duly 
authorized  officer  or  agent  of  the  United  States,  to  the  United 
States  depositary  or  officer,  as  above  set  forth  in  Clause  10  hereof, 
to  be  placed  to  the  credit  of  the  United  States,  full  value  as  fixed 
by  such  District  Forester  or  other  duly  authorized  officer  or  agent, 
for  all  damage  to  the  National  Forests  resulting  from  the  breaking 
of,  or  the  overflowing,  leaking,  or  seeping  of  water  from  the  works 
constructed,  maintained,  and,  or,  operated  under  the  permission 
applied  for,  and  for  all  other  damage  to  the  National  Forests 
caused  by  the  neglect  of  the  permittee  or  that  of  its  employees,  con- 
tractors, or  employees  of  contractors. 

28.  To  sell  electric  energy  to  the  United  States,  when  requested, 
at  as  low  a  rate  as  is  given  to  any  other  purchaser  for  a  like  use 
at  the  same  time:    Provided,  that  the  permittee  can  furnish  the 
same  to  the  United  States  without  diminishing  the  measured  quan- 
tity of  energy  sold  before  such  request  to  any  other  consumer  by  a 
binding  contract  of  sale:  And  provided  further,  that  nothing  in 
this  clause  shall  be  construed  to  require  the  permittee  to  increase 
its  permanent  works  or  to  install  additional  generating  machinery. 

29.  To  do  all  reasonably  within  its  power  and  to  require  of  its 
employees,  contractors,  and  employees  of  contractors  to  do  all  rea- 
sonably within  their  power,  both  independently  and  upon  the  re- 
quest of  the  Forest  officers,  to  prevent  and  suppress  forest  fires 
upon  and  near  the  lands  to  be  occupied  under  permit. 
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In  witness  whereof  the  permittee  has  executed  this  stipulation  on 
the day  of ,19... 

[Seal]  , 

By   

Attest: 


Secretary. 

Acknowledgment. 

State  of , 

County  of , — ss. 

On  this  ....  day  of ,  19 . . ,  before  me,  a  notary  public 

in  and  for  said  county,  duly  commissioned  and  sworn,  my  com- 
mission expiring ,  19 . . ,  personally  came , 

to  me  personally  known,  who  being  by  me  duly  sworn,  did  depose 

and  say  that  he  resides  in ;  that  he  is  the of  the 

Company ;  that  said  company  is  the  corporation  which 

is  described  in  and  which  executed  the  foregoing  instrument;  that 
he  knows  the  seal  of  said  corporation ;  that  the  seal  affixed  to  such 
instrument  is  such  corporate  seal;  that  it  was  so  affixed  by  order 
of  the  board  of  directors  of  said  corporation,  and  that  he  signed 

his  name  thereto  by  like  order ;  and  the  said acknowledged 

said  instrument  to  be  the  free  act  and  deed  of  said  corporation. 

Witness  my  hand  and  official  seal  the  day  and  year  first  above 
written. 

[Notarial  Seal.]  , 

Notary  Public. 

[Form  6 la  consists  of  District  Forester's  certification  of  receipt 
of  stipulation.] 
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FINAL  WATER-POWER  PERMIT. 

Form  62. 

United  States  Department  of  Agriculture, 
Office  of  the  Secretary. 

,  Water-power. 

(Name  of  Forest.) 

(Name   of   applicant.) 
(Use  applied  for.) 

(Date  of  prioritj  of  application.) 

Final  Water-power  Permit. 

Whereas  the  Company,  hereinafter  called  the  permit- 
tee, by  authority  of  a  resolution  of  its  board  of  directors,  adopted 

on  the day  of ,  19 . . ,  filed  with  the'  District  Forester 

at   ,  on  the   ....  day  of   ,  19 . . ,  in  accordance 

with  the  regulations  of  the  Secretary  of  Agriculture  under  the  act 
of  February  15,  1901,  an  application  for  permission  to  occupy  and 
use,  for  the  generation,  distribution,  and  transmission  of  electric 

energy  certain  lands  of  the  United  States  within  the    

National  Forest,  in  the  State  [or  Territory]  of ,  and  more 

particularly  described  and  shown  by  the  maps,  field-notes,  plans, 
estimates  and  data  accompanying  the  said  application ; 

Whereas  the  aforesaid  maps  and  plans,  as  hereinafter  specifically 
set  forth,  have  been  adopted  by  the  permittee  as  the  maps  of  the 
approximate  final  location  and  as  the  approximate  plans  of  the 
works  which  the  permittee  proposes  to  construct  under  this  per 
mit;  and 

Whereas  the  permittee  has  paid  to  the National  Bank 

of (United  States  depositary),  to  be  placed  to  the  credit 

of  the  United  States,  the  sum  of dollars  ($ )  ;  and 

Whereas  the  permittee,  on  the  ....  day  of ,  19. .,  exe- 
cuted, and  on  the  ....  day  of ,  19. .,  filed  with  the  Dis- 
trict Forester  at a  stipulation  required  by  the  Secretary 

of  Agriculture  as  a  condition  to  the  issuance  of  this  permit ; 

Now,  therefore,  I,   ,  Secretary  of  Agriculture 

of  the  United  States,  in  accordance  with  the  authority  conferred 
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upon  me  by  the  act  of  February  15,  1901,  do  authorize  the  per- 
mittee to  occupy  and  use  the  lands  hereinbefore  referred  to,  subject 
to  the  regulations  of  the  Secretary  of  Agriculture  and  to  the  pro- 
visions hereinafter  set  forth,  for  the  construction,  maintenance, 
and,  or,  operation  thereon,  for  the  purposes  in  Clause  1  below  set 
forth,  of  the  following  works : 

[Cancel  such  of  the  four  following  items  (a),  (b),  (c),  and  (d) 
as  may  not  be  applicable.] 

(a)  dams    approximately 

(Masonry,  earth,  etc.,  diverting  or  storage.) 

feet  in  maximum  height,  and  approximately feet  in 

maximum  length,  to  occupy  approximately  acres,  respec- 
tively, and  to  form reservoirs  to  flood  approximately 

acres  at  extreme  flood  level  and  approximately acres  at  spill- 
way level,  respectively;  *  in  section ,  township ,  range 

, meridian,  of  which  total  of acres  approxi- 
mately   acres  are  National  Forest  land;  said  dams  and  said 

reservoirs  being  designated1  respectively  as  follows : 

(b)   conduits,  approximately miles  in  length,  re- 
spectively,1   crossing    sections     ,    township     ,    range 

, meridian,  of  which  total  of miles,  approxi- 
mately   miles  will  lie  upon  National  Forest  land ;  said  con- 
duits being  designated,  respectively,  as  follows : 

(c)   power-houses  and  appurtenant  structures  to  occupy 

approximately acres,  respectively,1  in  section ,  town- 
ship    ,  range    ,    meridian,  of  which  total  of 

acres  approximately   acres  are  National  Forest 

land;     said     power-houses     being     designated,     respectively,     as 
follows :  

(d)    transmission  lines   miles  in  length,  respec- 
tively,1 crossing  section    ,  township    ,  range    , 

meridian,  of  which  total  of   miles  approximately 

miles  will  cross  National  Forest  land ;  said  transmission 

lines  being  designated,  respectively,  as  follows: 

All  as  approximately  shown  upon  certain  maps  and  plans,  executed 

by ,  on  the  ....  day  of ,  19. .,  and  designated 

as  follows:    [Designate  each  original  of  map  or  plan  as 

1  If  land  is  unsurveyed,  substitute  for  the  description  by  legal  subdivisions 
in  paragraphs  (a),  (&),  (c),  and  (d)  the  following:  "Located  on  certain 
lands  described  and  shown  by  the  maps  and  field-notes  accompanying  the 
application  filed  with  the  District  Forester  on  the  ....  day  of ,  19. .." 
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"Exhibit  A,"  "Exhibit  B,"  etc.,  following  each  such  desiccation 
by  the  title  of  the  map  or  plan,  as  "Exhibit  A,  "Map  of  Location  of, 
etc.;  "Exhibit  ....,"  Plan  of,  etc.],  which  maps  and  plans  are 
hereby  made  a  part  of  this  permit. 

Clause  1.  The  works  to  be  constructed  and,  or,  operated  under 
this  permit  shall  be  constructed,  maintained,  and,  or,  operated 
for  the  purpose  of  storing,  conducting,  and,  or,  using  water  for  the 
generation  of  electric  energy  and  for  the  purpose  of  the  transmission 
of  said  energy. 

Clause  2.  Unless  sooner  revoked  by  the  Secretary  of  Agricul- 
ture, this  permit  shall  terminate  and  become  void  at  the  expiration 
of  fifty  (50)  years  from  the  date  hereof,  and  at  said  expiration 
may  be  deemed  to  be  an  application  by  the  permittee  for  a  new 
permit  to  occupy  and  use  such  lands  as  are  occupied  and  used  un- 
der this  permit:  Provided,  that  the  permittee  shall,  not  less  than 
two  or  more  than  four  years  prior  to  the  termination  of  said  fifty 
(50)  years,  formally  notify  the  Secretary  of  Agriculture  that  it 
desires  such  new  permit,  and  shall  comply  with  all  laws  and  regu- 
lations at  such  time  existing  regulating  the  occupancy  and  use 
for  water-power  purpose  of  lands  of  the  United  States  within  Na- 
tional Forests. 

Clause  3.  Upon  the  presentation  to  the  Secretary  of  Agri- 
culture of  certified  copies  of  sale,  lease,  assignment,  execution  of 
judgment,  or  other  form  of  transfer  of  the  properties  or  other 
rights  of  the  permittee  in  and  to  the  works  constructed  under  this 
permit  and  of  the  water  or  other  rights  necessary  to  the  enjoyment 
of  the  use  of  the  said  works,  the  said  Secretary  may,  in  his  dis- 
cretion, upon  the  formal  surrender  of  this  permit,  and  the  filing 
of  a  stipulation  satisfactory  to  the  said  Secretary  by  the  purchas- 
ers, transferees,  executors,  successors,  lessees,  or  assigns  of  the  per- 
mittee, issue  a  new  permit  to  such  purchasers,  transferees,  execu- 
tors, successors,  lessees,  or  assigns,  authorizing  him,  it,  or  them  to 
occupy  and  use  the  aforesaid  lands  of  the  United  States  for  the 
purposes  specified  in  this  permit  and  in  the  stipulation  to  be  filed 
as  aforesaid,  and  for  the  unexpired  term  of  this  permit. 

Clause  4.  The  works  constructed  under  this  permit,  excepting 
reservoirs,  dams,  and  operating  mechanism,  and  conduits  and  op- 
erating mechanism,  may  be  removed  by  the  permittee  at  any  time 
during  the  life  of  this  permit,  and  may  be  removed  by  the  per- 
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mittee,  or  by  its  successors  in  interest  under  Clause  3  hereof,  after 
the  termination  of  the  permit  if  within  one  year  of  the  date  of  said 
termination  notice  in  writing  of  intention  to  remove  within  a  rea- 
sonable time  is  filed  with  the  Forest  Supervisor. 
Clause  5.     This  permit  is  nontransferable. 

In  witness  whereof  I  have  hereunto  set  my  name  this  ....  day 
of  .  ,19.. 


Secretary  of  Agriculture. 


TRANSMISSION  LINE  PERMIT. 

Form  63. 

.  United  States  Department  of  Agriculture, 

Forest  Service. 
Water-power. 

(Name  of  Forest.) 


(Name  of  applicant.) 
Transmission  Line.          

(Date  of  application.) 

Transmission  Line  Permit. 

This  transmission  line  permit  issued  this  ....  day  of , 

19..,  to  the Company,  hereinafter  called  the  permittee, 

a  corporation  organized  and  existing  under  and  by  virtue  of  the 

laws  of  the  State  [or  Territory]  of ,  and  having  its  office 

and  principal  place  of  business  at ,  in  the  State  [or  Terri- 
tory] of ,  witnesseth  that. 

Whereas,  the  permittee  filed  with  the  Supervisor  of  the 

National  Forest  at on  the  ....  day  of ,  19 . . , 

an  application  for  permission  to  occupy  and  use  certain  lands  of 

the  United  States  within  the  National  Forest,  in  the 

State  [or  Territory]  of ; 

And  whereas,  the  permittee  on  the  ....  day  of ,  19. ., 

paid  to  the National  Bank  of  (United  States 

depositary),  to  be  placed  to  the  credit  of  the  United  States,  the 
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sum  of dollars  ($ )  as  one  year's  charge  in  advance 

from  the  date  of  the  issuance  of  this  permit : 

Now,  therefore,  the  conditions  of  this  permit  are  as  follows: 

Clause  1.  Permission  is  hereby  granted  to  the  permittee  to  con- 
struct and  maintain  a  transmission  line  miles  in  length, 

within  the  boundaries  of  the National  Forest,  and  cross- 
ing section  township  ,  range  ,  meridian 

,  whereof  approximately   miles  will  cross  National 

Forest  land,  such  location  being  as  shown  on  a  certain  tracing 
accompanying  the  application  for  this  permit,  which  tracing  was 

executed  by   on  the   day  of   ,  19 . . ,  and 

which  tracing  is  hereby  made  a  part  of  this  permit;  and  said  per- 
mission being  subject  to  all  regulations  of  the  Secretary. of  Agri- 
culture governing  National  Forests  and  to  the  specific  provisions 
and  considerations  hereinafter  set  forth. 

Clause  2.     The  permittee  shall  pay  to  the   National 

Bank  of .'  (United  States  depositary)  or  such  other  gov- 
ernment depositary  or  officer  as  may  hereafter  be  legally  desig- 
nated, to  be  placed  to  the  credit  of  the  United  States,  a  charge  an- 
nually in  advance  from  January  1,  19..,  of  dollars 

($ ),  being  at  the  approximate  rate  of  five  dollars  ($5.00)  per 

mile  per  annum. 

Clause  3.  If  any  part  of  the  aforesaid  charge,  payable  as  afore- 
said, shall,  after  due  notice  has  been  given,  be  in  arrears  for  six 
(6)  months,  then  and  thereupon  this  permit  shall  terminate  and 
become  void  and  be  of  no  effect. 

Clause  4.  The  permittee  shall  pay  in  advance,  as  required  by 
the  District  Forester,  to  the  United  States  depositary  or  officer  as 
aforesaid,  to  be  placed  to  the  credit  of  the  United  States,  the  full 
value  of  all  merchantable,  live  and  dead  timber  cut,  injured,  or 
destroyed  in  the  construction  of  said  transmission  line,  title  to 
which,  at  the  time  of  said  cutting,  injury,  or  destruction,  is  in  the 
United  States;  such  full  value  to  be  deemed  and  taken  to  be  the 
amount  of  timber  fixed  by  the  District  Forester  according  to  the 
scale,  count,  or  estimate  of  the  Forest  officer  or  other  agent  of 
the  United  States  in  charge  of  said  scale,  count,  or  estimate,  at 
a  price  which  shall  be  the  prevailing  stumpage  price  for  similar 
material  on  the  said  National  Forest  at  the  time  of  said  cutting, 
injury,  or  destruction. 
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Clause  5.  The  permittee  shall  begin  bona  fide  construction 

within  Ynonths  and  complete  within  months  from 

date  of  execution  of  this  permit. 

Clause  6.  The  permittee  shall  clear  and  keep  clear  the  land 
along  the  transmission  line  for  such  width  and  in  such  manner  as 
the  Forest  officers  may  direct. 

Clause  7.  The  permittee  shall  protect  all  Forest  Service  and 
other  telephone  lines  at  crossings  of  and  at  all  places  of  proximity 
to  the  transmission  line  in  a  standard  manner  and  satisfactory  to 
the  Forest  officers  and  shall  maintain  the  line  in  such  manner  as  to 
prevent  injury  to  stock-grazing  in  the  Forest. 

Clause  8.  The  permittee  shall  do  all  reasonably  within  its  power, 
and  require  of  its  employees,  contractors,  and  employees  of  con- 
tractors to  do  all  reasonably  within  their  power,  both  independ- 
ently and  upon  the  request  of  the  Forest  officers,  to  prevent  and 
suppress  forest  fires  upon  and  near  the  lands  to  be  occupied  under 
permit. 

Clause  9.  This  permit  is  nontransferable  and  is  subject  to  all 
prior  valid  claims  or  permits  which  are  not  subject  to  the  occu- 
pancy hereby  permitted. 

In  witness  whereof  I  have  hereunto  set  my  hand  this day 

of ,  19... 


District  Forester. 
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(1911.) 

No  special  forms  are  prescribed  in  The  following  notice  was  upheld  in 

California.    Any  arrangement  contain-       Vineland  Irr.  Dist;  v.  Azusa  Irr.  Co., 

ing  the  statements  required  by  section  *26  CaL     8.2'  wherf  *  .was  relied  on 

}  by  appropnators  claiming  an  appro- 

1415  of  the  Civil  Code  is  a  sufficient  priation  of  both   surface  and  under- 

notice  of  appropriation.  ground  water. 

The  law  of  prior  appropriation  is  applicable  only  to  waters  on  public  kind, 
in  California. 


Notice  of  Appropriation  of  Water. 

Notice. 

Azusa,  August  27,  1883. 
To  Whom  It  May  Concern : 

We,  the  undersigned,  hereby  claim  the  water  here  flowing  in  the 
channel  of  the  San  Gabriel  River,  to  the  extent  of  5,000  'inches 
measured  under  a  four-inch  pressure,  and  the  purpose  for  which 
the  same  is  claimed  is  for  irrigation  and  domestic  use  on  lands  in 
Azusa  Township  and  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, and  owned  by  the  stockholders  of  the  Azusa  Water  Devel- 
opment and  Irrigating  Company. 

The  means  by  which  it  is  intended  to  divert  said  water  is  by 
bedrock  and  surface  dam,  or  both,  tunnel,  ditch,  iron  pipe,  and 
flume,  or  any  or  either  of  such  means  as  may  be  found  most  prac- 
ticable, and  the  size  of  such  tunnel  will  be  six  feet  in  height  and 
six  feet  in  width,  and  the  size  of  such  ditch  to  be  eight  feet  in 
width  and  five  feet  in  depth.  The  size  of  such  iron  pipe  to  be 
forty  inches  in  diameter,  and  the  size  of  such  flume  is  six  feet  six 
inches  in  width,  and  six  feet  and  six  inches  in  depth,  or  larger, 
if  necessary,  to  carry  the  amount  of  water  here  claimed. 

Such  bedrock  and  surface  dam,  or  either  of  them,  to  be  con- 
structed of  rock,  cement,  logs,  brush,  and  gravel,  or  either  of  them, 
or  any  of  such  material,  or  any  other  material  found  as  well  or 
better  suited  for  the  purpose  of  such  construction. 

AZUSA  WATER  DEVELOPMENT  AND  IRRIGATING  COMPANY. 

By  M.  BALDRIDGE. 
Pres. 

W»t«  Right* — 101 
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This  notice  was  attacked  on  the  at  the  point  which  afterward  became 
ground  that  it  did  not  give  the  place  the  mouth  of  the  development  tunnel, 
where  the  same  was  or  was  to  be  and  specified  the  water  '^iere  flow- 
posted;  but,  as  the  notice  was  posted  ing,"  the  notice  was  held  valid. 


Notice  of  Appropriation  of  Water. 

Another  notice  appearing  in  the  reports  is  the  following  in  De  Wolfskill  v. 
Smith,  5  Cal.  App.  175,  at  178. 

Notice  of  Appropriation  of  Water. 

Take  notice  that  the  undersigned  claims  fifteen  hundred  inches 
of  water  measured  under  a  four-inch  pressure  flowing  from  and 
at  the  wells  bored  by  the  San  Jacinto  Oil  Company  on  the  land 
which  would  be  the  northwest  quarter  of  section  four,  township 
three  south,  range  two  west,  San  Bernardino  meridian,  if  said 
land  were  surveyed  by  the  United  States,  and  I  intend  to  divert 
said  water  at  the  three  several  points  where  this  notice  is  posted, 
to  wit,  at  each  of  said  wells  bored  by  the  San  Jacinto  Oil  Co. 

I  intend  to  use  said  water  for  domestic  and  irrigation  purposes 
on  the  land  which  was  known  as  the  Rancho  San  Jacinto  Nuevo 
and  the  Moreno,  Lakeview  and  Alessandro  Colonies  and  adjoining 
lands  in  the  county  of  Riverside,  State  of  California. 

I  intend  to  divert  said  water  by  means  of  ditches  of  sufficient 
capacity  to  carry  the  same,  leading  from  each  of  said  points. 

Dated  the  thirteenth  day  of  October,  1902. 

ELENA  P.  DE  WOLFSKILL. 

Witness : 

DAVID  Gr.  WOLFSKILL. 
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§  1461.    COLORADO  FORMS. 

(1911.) 

State  Engineer's  circular. 

Form  of  title  of  map. 

Statement  for  ditch. 

Filings  for  pipe-lines. 

Filings  for  seepage  ditches. 

Statement  for  reservoir. 

Forms  of  certificates. 

Engineer's  affidavit. 

Changes,  enlargements  and  extensions. 

Amended  filings. 

Temporary  filings. 

Construction  plans. 

Fee  list. 

Certificates  formerly  placed  upon  filings. 

State  Engineer's  Circular. —  (Effective  on  and  after  August  5, 

1911.) 

No  filings  will  be  accepted  by  this  office  unless  absolutely  com- 
plying with  these  requirements. 

[No  printed  blanks  are  issued. — THE  AUTHOR.] 

Requirements    -for   filing    claims    to  of   the   State    Engineer    within   sixty 

water-rights   in    compliance   with   the  days  of  the  commencement  of  work, 

law  of  1911,  and  the  Regulations  of  which  time  may  be  the  date  of  begin- 

the  State  Engineer's  office  thereunder.  ning  of  actual  construction  or  the  be- 

This  act  provides  that  ginning  of  the  survey. 

"Every   person,  association   or  cor-  Maps  must  be  on  good  quality  of 

poration  hereafter  constructing  or  en-  tracing  cloth,  24x36  inches,  with  a  two- 

larging  any  reservoir  or  reservoirs,  eon-  inch  margin  on  the  left  end,  and  one- 

structing,  changing  the  location  of,  or  half  inch  on  other  three  sides,  making 

enlarging  any  ditch,  canal,  or  feeder  the  available  space  for  the  map  23x 

for   any    ditch    or    reservoir,    for   the  33^  inches.    All  maps  must  be  made 

purpose    of    furnishing    a    supply    of  of  this  size  irrespective  of  the  size  of 

water  for  domestic,  irrigation,  power,  the  reservoir  or  the  ditch  to  be  shown, 
or  storage,  or  for  any  other  beneficial 

use,  taking  water   from  any   natural  Tnm  att  s™ets  *<>  MxS6  or  same  will 

stream,  shall  within  sixty  d'ays  after  "e  returned. 

the  commencement  of  such  construe-  The   scale  of  the  map  may  corre- 

tion,   change   of  location   or  enlarge-  spondingly  vary,  but  should  be  suffi- 

ment,  make  a  filing  in  the  office  of  the  cient  to  clearly  show  each  course  and 

State  Engineer  for  each  specific  claim  distance.     It  is  desirable  in  the  case 

in  such  form  as  shall  seem  sufficient  of  reservoirs,  that  the  scale  should  be 

and  satisfactory  to  the  State  Engineer,  four    hundred    feet    to    the    inch,    or 

and  accompanied  by  the  proper  fees,  as  larger  when  needed  to  properly  show 

provided    by    statute,    of    a    map    on  the  proposed  works.    In  case  the  sheet 

tracing  cloth "  is  not  sufficient  size  for  this  purpose. 

The  map   must   be  accompanied   by  the  map  may  consist  of  two  or  more 

the  proper  fees  and  filed  in  the  office  sheets.    In  such  case,  each  sheet  should 
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be  marked   "Sheet   No.   1   of    ......  The  impression  of  the  notarial  seal 

sheets,"     "Sheet    No.    2     of     ......  must  be  placed  upon  and  indented  into 

sheets,"  etc.,  and  each  sheet  properly  the  tracing  cloth  and  not  upon  a  wafer 

titled.  attached  to  the  map. 

The  ink  used  in  making  these  maps  Positively  no  maps  will  be  received 

must   be    water-proof    for    permanent  whlch  have  been  folded  or  creased  in 

record.      Signatures    and    dates    must  an7  P^ce.     Maps  sho"ld  be  rolled  on 

also  be  in  water-proof  ink.  a  stlck  or  placed  in  a  pasteboard  case 


It  is  compulsory  to  use  the  forms  of  the  name  of  the  natural  stream  from 

statements    and    affidavits    as    given  which  the  water  ig  first  taken  8hould 

herein.     It  will  save  time  and  delays.  always    be    given    as    the    source    of 

A   person   may   sign   statements   as  supply. 

agent  for  others,  and  the  authority  for  All  statements  must  be  signed  by 

so  doing  shall  be  a  power  of  attorney  the  claimant  or  claimants. 

duly    executed    and    recorded    in    the  When  the  claimant  is  a  corporation 

office  of  the  county  clerk  and  recorder,  the  name  of  the  company  should  be 

in   the    county   where    the   project    is  subscribed  by  ................   [offi' 

located,  and  must  accompany  the  map  cial  title]   attested  by  secretary,  and 

but  not  be  attached  thereto.  the  corporate  seal  impressed. 


Form  of  Title. 

Map  of  the 

[Ditch  or]  Reservoir County,  Colorado.     Ir- 
rigation Division  No ,  Water  District  No Courses 

Referred  to  (True  Mer.,  Mag.  M.,  Public  Land  Survey). 

Scale in.  = ft. 

A  ditch  or  reservoir  is  in  the  water  district  in  which  its  source  or  supply 
is  located,  and  must  be  so  given  on  the  map. 


Form  of  Statement  for  Ditch. 

Know  all  men  by  these  presents:  That  the  undersigned 

,  claimant,  whose  postoffice  address  is  , 

ha. .  caused  to  be  located  The Ditch  as  hereinafter  men- 
tioned, ha. .  made  these  several  statements  relative  thereto,  and 
filed  the  same  in  compliance  with  the  laws  of  the  State  of  Colo- 
rado. The  accompanying  map,  which  shows  the  location  of  said 
ditch,  forms  a  part  of  this  filing. 

First.  The  headgate  is  located  at  a  point  on  the  bank 

of  [name  of  stream]  from  which  it  derives  its  supply  of 

water,  whence  the corner  of  Section  No ,  Township 
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Range    of  the    Principal  Meridian  bears 

[course  and  distance]    

(In  naming  a  source  of  supply  for  a  ditch  or  reservoir,  if  a 
tributary,  give  the  name  of  the  main  stream  in  statement.) 
Second. 

The  depth  of  said  ditch  is feet. 

"     width"     "       "      "    "on  the  top. 

"     "     "       "      "    "    on  bottom. 

14     grade  "     "       "     "    "    per  1,000  ft. 

"     length"     "       "     "    " 

Third.     The  carrying   capacity   of  said   ditch   is cubic 

feet  per  second  of  time,  for  which  claim  is  hereby  made  for 

purposes. 

Fourth.     The  estimated  cost  is  $ 

Fifth.     Work  was  commenced  by  survey  (or  actual  construction  )j 

on  the day  of ,  A.  D.  19. .. 

Sixth.     Claimant's  signature. 


The  map  of  the  ditch  should  show 
the  following: 

First:  The  location  of  the  headgate 
by  course  and  distance  to  a  corner  of 
the  public  survey,  or  if  upon  unsur- 
veyed  lands,  to  two  or  more  natural 
objects  of  permanent  character. 

Second :  The  general  course  of  the 
stream  should  be  shown  and  the  name 
given. 

Third:  The  route  of  the  ditch  by 
courses  and  distances. 


Fourth:  The  40-acre  tracts  and 
other  subdivisions  and  patented  lands 
through  which  the  ditch  passes,  to- 
gether with  the  ownership  of  all  lands 
crossed  by  the  ditch  or  canal. 

Fifth:  The  north  direction  should 
be  indicated  by  an  arrow.  Direction 
of  flow  of  all  streams  shown  on  map 
should  be  indicated. 

Sixth:  Each  map  must  plainly  show 
township,  range  and  meridian. 


Filings  for  Pipe-line. 

In  making  a  filing  for  a  pipe-line, 
the  map  should  show  the  location  of 
the  pipe-line  in  the  same  manner  as 
for  ditches.  The  statement  should  give 
the  diameter  of  the  pipe,  carrying 


capacity  and  the  beneficial  purpose 
for  which  the  water  is  to  be  used. 
The  general  form  of  statement  as 
given  for  ditches  should  be  used. 


Filings  for  Seepage  Ditches. 

In  making  a  filing  for  a  seepage 
ditch,  the  upper  end  of  the  ditch 
should  be  tied  to  a  legal  government 
land  corner  and  the  courses  given  as  in 
the  ease  of  all  other  ditches.  The  state- 
ment should  give  the  size,  grade  and 


carrying  capacity  of  the  ditch.  The 
source  of  supply  should  be  given  as 
seepage.  The  general  form  of  state- 
ment as  given  for  other  ditches  should 
be  used. 
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Form  of  Statement  for  Reservoir. 

Know  all  men  by  these  presents:  That  the  undersigned 

claimant,  whose  postoffice  address  is  , 

ha.,  caused  to  be  located  The Reservoir,  as  hereinafter 

mentioned,  ha . .  made  these  several  statements  relative  thereto, 
and  filed  the  same  in  compliance  with  the  laws  of  the  State  of 
Colorado.  The  accompanying  map.  which  shows  the  location  of 
said  reservoir,  forms  a  part  of  this  filing. 

First.     Height  of  dam feet. 

[Note. — Height  of  dam  is  from  the  lowest  point  of  the  valley  up 
to  the  highest  point  of  dam.] 

Second.     The  initial  point  of  survey  is  located  at  a  point  whence 

the corner  of  Sec.  No ,  T ,  R of  the 

principal  meridian  bears   [courses  and  distances]    

[Do  not  make  tie  to  any  corner  lying  within  the  high-water  line  of 
the  reservoir.] 

Third.  The  following  table  gives  the  areas  and  capacities  for 
each  foot  in  depth  from  the  bottom  of  the  outlet  tube  up  to  and 
including  the  high-water  line. 

Depth  in  feet                                Area  in  «!•  ft-                         Capacity 
from  Bottom  of                                                                                      in  cu-  £t- 
Outlet. .  .    0  ft 


1  ft.      

2  ft 

3  ft 

4  ft 

etc.  (High-water  line.) 

Fourth.  The  total  capacity  of  said  reservoir  is cubic  feet 

of  water,  for  which  claim  is  hereby  made  for purposes. 

Fifth.  The  source  of  supply  for  said  reservoir  is  [name  of 
stream]  

Sixth.     The  estimated  cost  is  $ 

Seventh.  Work  was  commenced  by on  the , 

A.  D.  19... 

Eighth.     Claimant's  signature. 

A  specific     claim  shall  be  made  in  two  or  more  natural  objects  if  upon 

each  statement  for  each  reservoir  and  unsurveyed  land.    The  initial  point  of 

each   ditch,   and   from  each   separate  survey  should  preferably  be  at  one  end 

tovrce  of  supply.  of  the  proposed  dam. 

The  map  of  reservoir  should  show  Second.     The  high-water  line  of  the 

the  following:  reservoir  by  courses  and  distances,  the 

First.     The  location  of  the  initial  location  of  the  dam  and  approximate 

point  of  survey  by  course  and  distance  contours  at  five-foot  intervals, 
to  a  corner  of  the  public  survey,  or  to 
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Third.     The  stream  upon  which  the  the  point  of  diversion  to  the  land  to 

reservoir  is  located  should  be  shown  on  be  irrigated, 
the  map  and  its  name  given.  Fifth.     The  40-acre  tracts  and  other 

Fourth.     Ditches    to    and    from    a  subdivisions    and   patented   lands,   to- 

reservoir,  name,  courses  and  distances,  gether  with  the  ownership  of  the  land 

with  grade,  section  of  water  prism  and  on  which  the  reservoir  is  located,  or 

capacity  in  cubic  feet  must  be  shown  through    which    the    inlet   and    outlet 

in  like  manner  as  for  a  ditch  filing,  and  ditches  pass. 

where  a  natural  stream  is  used  for  the  Sixth.     The  north   direction  should 

outlet,  the  ditch  must  be  shown  from  be  indicated  by  an  arrow. 


Forms  for  State  Engineer's  Certificates. 

The  following  form  of  certificate  is  the  State  Engineer  of  Colorado  on  the 

to  be  placed  on  each  sheet  of  the  filing  day  of ,  A.  D.  19 ... 

near   the   lower   right   corner   of   the  State' Engineer. 

tracing:  B 

"Accepted  for  filing  in  the  office  of  Deputy." 


Form  of  the  Engineer's  Affidavit. 

State  of  Colorado, 

County  of , — ss. 

,  being  duly  sworn,  on  his  oath  deposes  and 

says  that  he  is  the  engineer  of  the Ditch  [or  Reservoir] , 

that  the  survey  of  the  same  and  the  map  thereof  were  made  by  him 
[or  that  such  map  was  made  under  his  instructions],  and  that 
such  survey  is  accurately  represented  upon  this  map;  that  he  has 
read  the  statements  thereon,  and  that  the  same  are  true  of  his  own 
knowledge. 


Engineer  [or  Surveyor]. 

Subscribed  and  sworn  to  before  me  this  ....  day  of 

A.  D.  19.. 

My  commission  expires 

[Seal.]  

Notary  Public. 
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Changes,  Enlargements  or  Extensions. 


In  case  of  changes,  enlargements 
or  extensions  of  any  ditch,  the  map 
must  show  the  change,  part  enlarged 
or  the  extension.  The  statement  must 
give  the  depth,  width,  grade,  length  and 
carrying  capacity  of  the  ditch  before 
enlargement  and  the  same  data  after 
enlargement.  The  time  of  commence- 
ment of  the  work  on  the  enlargement 
and  the  same  data  after  enlargement. 
The  time  of  commencement  of  work 
on  the  enlargement  and  the  estimated 
cost  should  be  given. 


In  case  of  changes  or  enlargements 
of  reservoirs  the  map  must  show  the 
high-water  line,  by  courses  and  dis- 
tances of  the  original  reservoir  and  the 
high-water  line,  by  courses  and  dis- 
tances, of  the  reservoir  as  enlarged  or 
changed. 

The  statement  should  give  the  orig- 
inal capacity  and  the  capacity  after 
enlargement,  date  of  commencement 
of  work  on  the  enlargement  and  esti- 
mated cost. 


Amended  Filings. 

Whenever  it  is  desired  to  amend  a 
filing,  after  same  has  been  approved 
by  the  State  Engineer,  it  will  be  neces- 
sary to  file  a  new  map  and  statement 
on  tracing  cloth  of  the  regulation  size. 


The  amended  filing  should  show  the 
original  map  and  should  give  the 
original  statement  and  all  amend- 
ments thereto. 


Temporary  Filings. 

The  following  is  a  quotation  from 
the  statute  permitting  temporary 
filings:  "Whenever,  through  the  neces- 
sity for  extended  surveys  requiring 
long  periods  of  time  it  shall  be 
impracticable  for  the  claimant  or 
claimants  to  file  a  complete  map  or 
statement  within  sixty  days,  as  re- 
quired above,  a  map  and  statement 
as  complete  as  can  be  prepared  within 
sixty  days  shall  be  filed,  with  a  further 
statement  that  a  complete  map  and 
statement  will  be  filed  later,  and  upon 
the  completion  of  such  survey  a  full 
and  detailed  map  and  statement 
amending  those  first  filed  shall  be 
offered  for  examination  and  acceptance 
in  the  same  manner  as  herein  provided 
for  the  original  filing."  The  reason 
for  filing  a  preliminary  map  should  be 
covered  by  the  statement. 

For  an  enterprise  such  that  it  is  im- 
possible to  make  complete  surveys  and 
maps  within  the  sixty  days  required  by 
law,  as  complete  a  map  and  statement 
as  possible  should  be  filed.  The  state- 
ment should  be  of  the  regular  form 
with  an  additional  clause  stating  the 


statutory  reason  for  filing  a  temporary 
map,  and  that  a  further  and  complete 
map  will  be  furnished  for  filing  as 
soon  as  the  same  can  be  completed. 

No  temporary  reservoir  filing  will  be 
accepted  unless  the  survey  of  the  high- 
water  line  has  been  made  and  shown 
on  the  map,  by  courses  and  distances 
and  unless,  from  the  magnitude  of  the 
project,  it  is  apparent  that  a  complete 
filing  could  not  be  made  within  the 
sixty  days  required  by  law,  and  must 
show  sixty  days'  actual  work.  The 
ownership  of  the  forty-acre  subdi- 
visions must  be  shown. 

All  maps  to  be  returned  by  mail 
must  be  accompanied  by  postage. 

After  a  map  has  been  accepted  for 
filing  a  blue-print  on  cloth  will  be  re- 
turned to  the  consignee.  This  blue- 
print must  be  filed  within  ninety  (90) 
days  after  commencement  of  work,  in 
the  office  of  the  county  clerk  of  the 
county  in  which  the  proposed  reservoir 
or  hp;ulgate  of  the  proposed  ditch  is 
located. 
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If  demanded,  a  negative  of  the  filing 
will  be  returned  to  the  consignee  with 
the  blue-print. 

If  this  negative  is  desired,  demqnd 
for  it  must  be  made  when  the  map  is 
transmitted  to  this  office. 

Maps  returned  for  correction  are 
not  entered  as  having  been  filed  in  this 
office. 


No  filing  will  "be  made  until  the 
maps  are  received  in  correct  form  and 
all  fees  payable  in  connection  with  it 
are  paid. 

Maps  must  be  prepared  in  a  neat 
and  workmanlike  manner  and  all  letter- 
ing in  connection  with  the  map  or 
statement  must  be  neat,  orderly  and 
easily  readable. 


Construction  Plans. 

When  filing  construction  plans  for 
dams,  use  24"x36"  tracing  cloth  with 
a  two-inch  margin  on  the  left  end  and 
one-half  inch  on  other  three  sides,  mak-" 
ing  the  available  space  for  drawing 
23"x33V2". 

All  of  the  general  design  and  details 
must  be  shown.  The  following  form 
of  certificate  is  to  be  placed  on  each 
sheet  of  the  plans  near  the  lower  right 
corner  of  the  tracing: 

"Approved  on  the  ....  day  of 
,  A.  D.  19... 


State  Engineer." 


Specifications  in  duplicate  must  ac- 
company the  above  plans,  and  should 
be  on  letter  size  paper  8%xll,  type- 
written or  printed,  and  so  bound  that 
they  may  be  filed  in  a  vertical  file. 

Specifications  must  not  be  rolled  or 
folded. 

Place  same  form  of  certificate  on 
specifications  as  on  plans. 

Place  appropriate  titles  on  both 
plans  and  specifications. 

Approved  blue-print  and  set  of 
specifications  will  be  returned  to  con- 
signee. 


Fee  List.— (Stats.  1911,  c. ,  Sen.  Bill  537.) 


For  the  examination  and  filing  of 
each  map  and  statement  describing  a 
claim  to  a  water-right,  $10  if  the 
amount  of  water  claimed  does  not  ex- 
ceed twenty  (20)  cubic  feet  per  second 
and  an  additional  $1  for  each  cubic 
foot  per  second  claimed  in  excess  of 
twenty. 

One  claim  consists  of  one  ditch  or 
one  reservoir  deriving  its  supply  from 
One  stream.  Two  claims  will  consist 
of  two  ditches  or  reservoirs  deriving 
their  supply  of  water  from  one  source 
or  one  reservoir  or  one  ditch  deriving 
its  supply  of  water  from  two  different 
sources,  etc. 

For  the  examination  and  filing  of 
each  map  and  statement  describing  a 
claim  to  water  for  storage,  $10  for 
each  one  thousand  (1,000)  acre-feet  or 
fraction  thereof  of  storage  capacity 
claimed. 


For  filing  each  judicial  decree  order- 
ing the  transfer  of  a  water-right  or 
the  change  of  a  point  of  diversion, 
$2.00. 

If  more  than  one  transfer  is  per- 
mitted in  such  decree,  two  dollars  will 
be  charged  for  each  additional  trans- 
fer. 

For  each  certificate,  other  than  those 
which  may  be  required,  in  the  case  of 
original  filings  of  claims  to  water- 
rights,  requiring  official  signature  and 
seal,  $2. 

For  the  examination  and  filing  of 
each  set  of  plans  and  specifications  for 
a  reservoir,  dam,  embankment  or  other 
structure  for  the  purpose  of  storing 
or  utilizing  water,  $1  for  each  $1,000 
or  fraction  thereof  of  the  estimated 
cost  of  such  structure  or  structures. 

For  copies  of  maps,  $1  for  each  hour 
or  fraction  thereof  necessary  for  the 
making  of  such  copies. 
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For  each  blue-print  of  a  tracing  owner  or  owners  thereof  or  of  any 

forming  a  public  record,  $2.  agent  or  employee  having  control  of  the 

A  white  print  of  a  filing  three  (3)  same,  $10  per  day  and  actual  expenses 

dollars  for  each  sheet.  for  each  day  actually  and  necessarily 

If  a  filing  consists  of  two  or  more  employed  by  the  hydrographer  in  mak- 

sheets  each  additional  sheet  will  be  $2.  ing  such  rating. 

For  copies  of  records,  twenty  (20)  Personal  checks  will  not  be  received 

cents  per  folio.  in  payment  of  fees  by  this  office.  Be- 

For  rating  any  ditch,  canal,  reservoir  mittanees  should  be  by  bank  draft, 

inlet  or  outlet  at  the  request  of  the  postoffice,  or  express  money  order. 


Certificates  Formerly  Placed  upon  Filings. — Under  the  old  regu- 
lations the  following  certificates  were  inscribed  by  the  State  En- 
gineer, but  are  now  displaced  by  the  form  appearing  on  page  1607, 
supra.  Although  here  reprinted  for  information,  yet  the  following 
are  no  longer  in  force.  [THE  AUTHOR.] 

Certificate  on  Map  to  "be  Filed  With  State  Engineer. 
State  Engineer's  Office. 

Denver,  Colorado. 

I  hereby  certify  that  this  map  and  statement  has  been  examined 
and  approved  by  me  as  agreeing  with  the  statutes  of  the  State  of 
Colorado,  and  the  regulations  of  this  office,  and  was  accepted  for 
filing  on  the  ....  day  of ,  A.  D.  19 . . 


State  Engineer. 
By , 

Deputy. 

Certificate  on  Duplicate  or  the  One  to  be  Filed  With  County  Clerk. 

State  Engineer's  Office. 

Denver,  Colorado. 

I  hereby  certify  that  this  map  and  statement  has  been  examined 
and  approved  by  me  and  is  a  duplicate  of  the  one  filed  in  the 

office  of  the  State  Engineer  on  the  ....   day  of ,  A.  D. 

19.. 


State  Engineer. 
By  , 

Deputy. 


§  1461  COLOBADO  FORMS.  (3d  ed.)  1611 

Certificate  for  Two  or  More  Sheets — Sheet  No.  1,  to  be  Filed  in  the  Office  of 
the  State  Engineer. 

State  Engineer's  Office. 

Denver,  Colorado. 
I   hereby  certify  that  this  map   and   statement,   consisting   of 

sheets,  identified  and  designated  as  sheets  No ,  No. 

....,  No (etc.),  respectively,  has  been  examined  and  ap- 
proved by  me  as  agreeing  with  the  statutes  of  the  State  of  Colo- 
rado and  the  regulations  of  this  office,  and  was  accepted  for  filing 
on  the  ....  day  of ,  A.  D.  19 . . 


State  Engineer. 
By 

Deputy. 

Sheets  No.  g,  No.  S  (etc.),  to  be  Filed  With  State  Engineer. 
State  Engineer's  Office. 

Denver,  Colorado. 

I  hereby  certify  that  this  is  sheet  No of  the [name 

of  filing],  a  filing  consisting  of sheets,  which  was  approved 

by  me  and  filed  in  this  office  on  the  ....  day  of ,  A.  D. 

19.. 


State  Engineer. 
By , 

Deputy. 

Duplicate  of  Sheet  No.  1,  to  be  Filed  With  County  Clerk. 

State  Engineer's  Office. 

Denver,  Colorado. 
I  hereby  certify  that  this  map   and   statement,   consisting  of 

sheets  identified  and  designated  as  sheet  No.  1,  No.  2,  No. 

3  (etc.),  respectively,  has  been  examined  and  approved  by  me  and 
is  a  duplicate  of  the  one  filed  in  the  office  of  the  State  Engineer 
on  the day  of ,  A.  D.  19. . 


State  Engineer. 
By , 

Deputy. 
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(3d  ed.) 

§  1462.    IDAHO   FORMS. 

(1911.) 

Application  for  permit  to  appropriate  the  public  waters  of  the  State  of 
Idaho. 

Notice  of  proof  of  completion  of  works. 

Notice  of  proof  of  application  of  water  to  beneficial  use. 

Notice  of  publication. 

Notice  for  publication — Notice  of  proof  of  application  of  water  to  bene- 
ficial use. 

Notice  of  proof  of  completion  of  works  and  application  of  water  to  bene- 
ficial use. 

Proof  of  completion  of  works — Deposition  of  holder. 

Proof  of  completion  of  works — Deposition  of  witness. 

Proof  of  application  of  water  to  beneficial  use — Deposition  of  holder. 

Proof  of  application  of  water  to  beneficial  use — Deposition  of  witness. 

Report  of  water  commissioner. 

Certificate  of  completion  of  works. 

Water  license. 

(The  following  contains  all  forms  used  in  connection  with  water  appropria- 
tion in  this  State  from  the  application  for  permit  to  the  license  which  is 
granted  after  beneficial  use  proof  is  made. — THE  AUTHOR.) 


No. 


Application  for  Permit  to  Appropriate  the  Public  Waters  of  the 

State  of  Idaho. 


1.    Name  of  applicant 

Postoffice  address : 

County ,  State 

I.     If  applicant  is  a  corporation,  give: 

(a)  Date  and  place  of  incorporation 

(b)  The  amount  of  capital  stock 

(c)  The  amount  paid  in 

(d)  The  names  and  addresses  of  directors 
II.     The  financial  resources  of  the  applicant  are : 

(a)  Cash  on  hand  

(b)  Treasury  stock 

(c)  Bonds  to  be  issued 

(d)  Other  resources 
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2.  The  quantity  of  water  claimed  is 

cubic  feet  pe.r  second. 

3.  Source  of  water  supply 

County  of 

4.  Location  of  point  of  diversion 

5.  To  be  used  for: 

I.     Irrigation  and  domestic  use: 

(a)  Amount  of  land  to  be  irrigated acres. 

(b)  In  the  following  legal  subdivisions 

(A  list  of  all  lands  to  be  irrigated  may  be  appended  as  a  part  of  this  applica- 
tion.) 

II.     Mining,  power,  manufacturing  or  transportation  purposes: 

(a)  To  be  used  for 

(b)  Amount  of  power  to  be  generated 

horse-power. 

(c)  At  what   point 

(d)  Is  water  to  be  returned  to  any  stream , 

(e)  If  so,  name  stream  and  locate  point  of  return  .... 

6.  Estimated  cost  of  works 

7.  Description  of  works  for  diversion 

I.     Kind  of  works 

(Reservoir,  dam,  ditch,  flume,  pipes  or  otherwise) 
II.     Dimension  of  works: 

(a)  Height  of  dam  feet,  length  of  dam  at  top 

feet,   length   of  dam   at  bottom    

feet.    Material  used  in  construction 

(State  whether  wood,  earth,-  stone  or  concrete) 

(b)  Capacity  of  reservoir acre-feet. 

(c)  Size    of    headgate:     Width    feet,    height 

feet. 

(d)  Conduit ,  width  at  bottom feet, 

(State  whether  ditch,  flume  or  pipe) 

width  at  water  line feet,  depth  of  water 

feet.     Diameter  of  pipe    inches. 

Average  grade  per  mile  is feet.     Length 

of  conduit  is miles  and  it  crosses  the  fol- 
lowing quarter  sections :  to  land  de- 
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scribed  in  5,  I,  (b),  above  [or  to  point  described 
in  5,  II,  (c),  above],  which  is  the  point  of  in- 
tended use. 

8.  The  time  required  for  the  completion  of  the  construction  of 

such  work  is years. 

9.  Time  required  for  the  complete  application  of  the  water  to 

the  proposed  use  is additional  years. 

Be  it  known,  that  the  undersigned  hereby  makes  application  for 
a  permit  to  appropriate  the  public  waters  of  the  State  of  Idaho  as 
herein  set  forth. 


Applicant. 

By ,  Agent. 

Remarks : , 


APPROVAL  OF  STATE  ENGINEER. 

The  number  of  this  permit  is 

Date  of  first  receipt  of  application, 

Returned  to  applicant  for  correction, 

Corrected  application  received 

Recorded  in  Book ,  Page ,  Approved 

This  is  to  certify  that  I  have  examined  the  within  application 
for  a  permit  to  appropriate  the  public  waters  of  the  State  of  Idaho 
and  hereby  grant  the  same,  subject  to  the  following  limitations 
and  conditions: 

Good  and  sufficient  bond  to  be  filed  in  the  sum  of  $ on  or 

before  

Work  to  begin  on  or  before ,  and  to  continue  diligently 

and  uninterruptedly  to  completion,  unless  temporarily  interrupted 
by  circumstances  over  which  permit  holder  has  no  control. 

One-fifth  of  the  work  above  specified  to  be  completed  on  or  before 


The  whole  of  said  work  to  be  completed  on  or  before 

The  time  for  proof  of  beneficial  use  of  water  appropriated  in 

accordance  herewith,  extended  to 

Witness  my  hand  this day  of ,  19. . 


State  Engineer. 
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(Indorsed:)  Permit    No To    appropriate    water    from 

, County,  Idaho.     Date  of  first  receipt  at  office 

of  State  Engineer,  Returned  to  applicant  for  correc- 
tion,    Corrected  application  received,  Re- 
corded in  Book  . . . . ,  page  Approved  Work  to 

begin    Bond  to  be  filed   One-fifth  of  work 

to  be  completed Whole  work  to  be  completed 

Final  proof  of  use  of  water, Fees,  $ 

State  Engineer's  Instructions. 


Application  will  not  be  accepted  nor 
permit  granted  thereunder,  unless  the 
following  instructions  are  carefully 
carried  out  in  preparing  application 
blank  and  maps. 

As   to  Application  Blank. 

Section  1.  Insert  name  of  applicant. 
Also  postoffice  address  and  county 
of  residence.  Subdivisions  "I"  and 
"II"  are  to  be  filled  in  only  when  ap- 
plicant is  a  corporation. 

Sec.  2.  State  the  quantity  of  water 
claimed  in  second-feet,  one  second-foot 
being  the  maximum  allowed  for  fifty 
acres,  except  in  very  unusual  cases. 
One  second-foot  is  considered  as  the 
equivalent  of  fifty  miner's  inches 
measured  under  a  four-inch  pressure. 

Sec.  3.  Give  name  of  stream  or 
lake  from  which  water  is  claimed.  If 
a  spring  is  the  source  of  supply,  give 
legal  description  of  forty-acre  tract 
in  which  it  is  situated.  Where  two  or 
more  sources  are  claimed,  name  or  de- 
scribe each  separately  and  specify 
amount  claimed  from  each. 

Sec.  4.  If  point  of  diversion  is  on 
surveyed  land,  locate  same  by  giving 
legal  description  of  forty-acre  tract  in 
which  it  is  situated.  If  upon  unsur- 
veyed  land,  give  approximate  distance 
to  mouth  of  the  stream  from  which 
water  is  claimed,  or  to  the  mouth  of 
some  creek  putting  into  said  stream 
in  the  vicinity.  Where  there  is  to  be 
more  than  one  point  of  diversion, 
number  and  describe  each  separately, 
and  place  such  diversion  numbers  on 
the  maps.  In  cases  of  springs  on  un- 
Rurveyed  land,  tie  to  some  prominent 
and  permanent  landmark. 

Sec.  5.  Fill  in  Subdivision  "I"  if 
the  water  applied  for  is  to  be  used 


for  irrigation  and  domestic  use.  If 
intended  for  other  purposes,  fill  in 
Subdivision  "II." 

Sec.  6.  Give  estimated  cost  of  all 
construction  works  necessary  to  con- 
duct water  to  place  of  use,  including 
dams,  ditches,  flumes,  etc.  This 
should  not  include  installation  of  ma- 
chinery for  power. 

Sec.  7.  In  Subdivision  "I"  state 
generally  what  diversion  works  will  be 
constructed.  In  Subdivision  "I"  give 
the  dimensions  of  the  works  as  indi- 
cated by  the  various  blanks  and  give 
legal  descriptions  of  quarter  sections 
crossed  by  conduit. 

Sec.  8.  Indicate  time  desired 
within  which  to  complete  the  diversion 
works,  not  exceeding  five  years. 

Sec.  9.  Indicate  the  time  consid- 
ered necessary  to  put  water  to  bene- 
ficial use  after  the  completion  of  the 
works,  not  exceeding  four  years. 

As  to  Maps. 

(A)  Before  permit  will  be  granted 
applicant  must  file  two  maps  showing 
the  following  details:    (a)    source  or 
sources  of  supply;  (b)  point  or  points 
of   diversion;    (c)    route   of   ditch    or 
ditches    delivering    water    within    one 
mile  of  each   Kin-acre    tract    of    the 
land  to  be  irrigated;   (d)  lands  to  be 
irrigated  to  be  shown  by  cross-hatch- 
ing or  outlining.     If  for  power  pur- 
poses, etc.,  the  maps  must  show   (a) 
source    or    sources    of    supply;     (b) 
point    or    points    of    diversion;    (c) 
route  of  ditch  or  ditches;  (d)  point  or 
points  of  use;   (e)  point  of  return  to 
stream  after  use. 

(B)  If  the  application  is  for  more 
than  twenty-fiyp  second-feet,  the  maps 
must  be  prepared  from  actual  survey 
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and  must  be  certified  to  by  engineer  elusive,     and     the-  statement    as     to 

in  charge  of  survey,  certificates  to  con-  purpose  for  which   water   is  claimed, 

tain   (1)   engineer's    name    and    post-  whether  for  irrigation,  or  power,  etc. 

office  address;  (2)  date  of  survey.  Applicant   will   then   have   sixty   days 

[See  township  plat,  p.  1767,  infra.—  f™1"  th/  date  apP^ation  is  returned 

THE  AUTHOR  1  "         completion  within  which  to 

run  surveys  (where  required),  prepare 

Cener  I  maps  and  pay  filing  fee.     However,  it 
is  best  to  submit  maps  and  fees  when 

(C)  A  filing  fee  of  $1  for  the  first  application  is  filed,  in  all  cases  where 
second-foot     appropriated     and      ten  a  survey  is  not  required,  that  is  where 
cents    additional    for    each    additional  the  amount  claimed  is  not  more  than 
second-foot  or  fraction  must  be  paid  twenty-five  second-feet 

by  applicant  before  permit  will  issue.  (E)     The  space  in  the  blank  under 

(D)  Application   will   be  accepted  the  head  of  "Remarks"  is  to  be  used 
temporarily,      provided       application  for  matter  strictly  pertaining  to  the 
blank  be  filed  containing  the  informa-  application.     It  must  not  be  used  for 
tion  required  in  sections  1  to   4,  in-  letter-writing. 


Notice  of  Proof  of  Completion  of  Works.     [State  Engineer's 

Form  No.  103.} 

(This  blank  must  be  filled  out  by  holder  of  permit  and  forwarded  by  regis- 
tered mail  to  the  State  Engineer  at  least  sixty  days  before  the  time  set  for 
completion  of  works.) 

(P-  0.)    

(Date)    

To  the  State  Engineer  of  the  State  of  Idaho,  Boise,  Idaho : 

Dear  Sir:   Notice  is  hereby  given  that  at  ....  M.,  on  the  .... 

day  of   ,  19..,  at   ,  County  of   ,  State 

of  Idaho,  before ,  proof  will  be  submitted  of  the 

completion  of  works  for  the  diversion  of   cubic  feet  per 

second  of  the  waters  of ,  in  accordance  with  the  terms 

and  conditions  of  a  certain  permit  heretofore  issued  by  the  State 
Engineer  of  the  State  of  Idaho. 

1.  The  name  of  the  person  or  corporation  holding  said  permit  is 

2.  The  postoffice  address  of  such  person  or  the  place  of  business 

of  such  corporation  is    ,   County  of   ,   State  of 

Idaho. 

3.  The  number  of  such  permit  is  . . . . ,  and  the  date  set  for  the 
completion  of  such  work  is 

4.  Said  water  to  be  used  for purposes. 

5.  Said  works  of  diversion  will  be  fully  completed  on  the  day 
set  for  such  completion,  and  the  amount  of  water  which  said  works 
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are  capable  of  conducting  to  the  place  of  intended  use  in  accord- 
ance with  the  plans  accompanying  the  application  for  such  permit 

is cubic  feet  per  second. 

6.  The  amount  of  lands  for  which  said  water  is  available  is 

acres,  particularly  described  as  follows : 

(In  case  of  canals  or  other  works  designed  to  divert  and  carry  more  than 
fifty  cubic  feet  of  water  per  second,  the  following  certificate  must  be  signed 
by  a  well-known  and  competent  engineer.) 

I  hereby  certify  that  the  facts  set  forth  in  the  above  notice  are 
true. 


Engineer. 

desires   that  the  above  notice  be  pub- 
lished according  to  law,  in  the of ,  published  in 

the  county  in  which  said  works  are  situated ;  the  expense  of  which 

publication  will  be  borne  by 

(Signature)    


State  Engineer's   Instructions — Proof 
of  Completion  of  Works. 

Boise,  Idaho, . 

Dear  Sir:  I  inclose  herewith  blank 
form  upon  which  to  give  notice  that 
you  are  prepared  and  desire  to  submit 
proof  of  completion  of  works  under 

your  Permit  No This  form 

should  be  filled  out  and  mailed  to  the 
State  Engineer  at  least  60  days  be- 
fore the  date  upon  which  it  is  to  be 
submitted,  which  proof  MUST  be  on 

or  before  Upon  receipt  of 

the  blank  properly  filled  out,  notice 
must  be  published  a  period  of  four 
weeks  prior  to  the  date  of  proof. 
The  proof  may  be  submitted  at  any 
place  convenient  to  you  and  two  wit- 
nesses, where  there  is  a  notary  public 
W»ter  Rights— 102 


or  other  officer  authorized  to  admin- 
ister oaths.  The  certificate  that  shall 
be  issued  under  this  proof  does  not 
give  you  a  perpetual  right  to  the  use 
of  the  water  for  which  application 
was  made,  as  it  only  confirms  the 
completion  of  works  of  a  capacity  to 
divert  and  convey  to  the  place  of 
intended  use  a  certain  amount  of 
water.  The  law  requires  that  another 
proof  be  submitted  when  the  water 
has  been  fully  applied  to  a  beneficial 
use,  at  which  time  license  is  issued  for 
the  amount  of  water  actually  in  use. 
Information  in  regard  to  this  last 
proof  will  be  furnished  on  request. 
Yours  truly, 

D.  0.  MARTIN, 
State  Engineer. 
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Permit  No. 


Notice  of  Proof  of  Application  of  Water  to  Beneficial  Use.     [State 
Engineer's  Form  No.  121.] 

(This  blank  must  be  filled  out  by  holder  of  permit  and  forwarded  to  the 
State  Engineer  at  least  sixty  days  before  the  time  set  for  application  of 
water.) 

(P.O.) ; 

(Date)    

To  the  State  Engineer  of  the  State  of  Idaho,  Boise,  Idaho : 
Dear  Sir :    Notice  is  hereby  given  that  at  ....  M.  on  the  .... 

day  of  ,  190..,  at ,  County  of ,  State 

of  Idaho,  before ,  proof  will  be  submitted  of  the 

application  to  beneficial  use  of   cubic  feet  per  second  of 

the  waters  of ,  in  accordance  with  the  terms  and  condi- 
tions of  Permit  No heretofore  issued  by  the  State  Engineer 

of  the  State  of  Idaho. 

1.  The  name  and  postoffice  address  of  the  person  or  corporation 
holding  said  permit  are    

2.  The  use  to  which  said  water  has  been  applied  is 

3.  The  amount  applied  to  beneficial  use  is 

4.  The  place  where  said  water  is  used  is  (if  for  irrigation,  give 
full  and  accurate  description  of  the  lands  irrigated) 

5.  The  name  of  the  canal  or  ditch  or  other  works  by  which  said 
water  is  conducted  to  such  place  of  use  is  

6.  The  right  to  take  the  water  from  such  works  is  based  upon 
Permit  No 

7.  The  source  of  supply  from  which  such  water  is  diverted 
is 

8.  The  date  of  the  priority  which  said  user  is  prepared  to  estab- 
lish is  

I  desire  that  the  above  notice  be  published,  according  to  law,  in 

the of ,  published  in  the  county  in  which  said 

water  is  to  be  used ;  the  expense  of  which  publication  will  be  borne 
by  me. 

(Sign)   
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Boise,  Idaho, proof  is  submitted  subsequent  to  that 

Dear  Sir:  I  inclose  herewith  blank  y°ur  priority  will  be  advanced  a-  time 
Notice    of    Proof   of    Application    of  e<lual    to    tne    difference   of   the   time 
Water  to  Beneficial   Use  under  your  between   the   date  proof   should   have 
permit    No ,    which    kindly    fill  been  submitted  and  the  date  it  is  sub- 
out  and  return  to  me  at  least  60  days  mitted. 
before  the  date  upon  which  you  wish  Tours  truly, 
to    submit    proof.      The    date    of    the  D.  G.  MARTIN, 
proof  is  set  out  in  your  permit,  and  if  State  Engineer. 


Notice  of  Publication.      [State  Engineer's  Form  No.  104.] 

Notice  is  hereby   given   that   at    M.,   on   the    day 

,  19. .,  at ,  County  of ,  State  of  Idaho, 

before  ,  proof  will  be  submitted  of  the  comple- 
tion of  works  for  the  diversion  of cubic  feet  per  second  of 

the  waters  of ,  in  accordance  with  the  terms  and  condi- 
tions of  a  certain  permit  heretofore  issued  by  the  State  Engineer 
of  the  State  of  Idaho. 

1.  The  name  of  the  person  or  corporation  holding  said  permit 
is   

2.  The  postoffice  address  of  such  person  or  the  place  of  business 

of  such  corporation  is   ,  County  of   ,   State  of 

Idaho. 

3.  The  number  of  such  permit  is  . . . . ,  and  the  date  set  for  the 
completion  of  such  work  is 

4.  Said  water  to  be  used  for purposes. 

5.  Said  works  of  diversion  will  be  fully  completed  on  the  date 
set  for  such  completion,  and  the  amount  of  water  which  said  works 
are  capable  of  conducting  to  the  place  of  intended  use,  in  accord- 
ance with  the  plans  accompanying  the  application  for  such  permit, 
is cubic  feet  per  second. 

6.  The  amount  of  lands  for  which  said  water  is  available  is 
acres,  particularly  described  as  follows : 


State  Engineer. 

Dear  Sirs:  Inclosed  find  Notice  for  in  accordance  with  provisions  of  sec- 
Publication   of   Proof   of   Completion  tion  4,  House  Bill  No.   146,  laws  of 

of    Works    under    Permit    No ,  the   Seventh    Session  of   the    Lepisla- 

which  please  publish  once  a  week  for  hire.     The  expense  of  this  publication 

four  consecutive  weeks  in  your  paper  will  be  paid  by    ,   to   whom 
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you  will  please  furnish  proof  of  pub-  (Place)   

lication  of  this   notice   on   or  before  (Date) 

. ..     Please  promptly  acknowl-  gtat    Engineer  Boise. 
edge  receipt  of  this  notice,  and  kindly 

mail  me  your  first  issue  containing  its  Dear    Sir:     J    have    7°"r  letter  of 

publication    that    I   may  compare  it       inclosing  Notice  of  Comple- 

with  my  records.  MOB  of  Works  under  Permit  No 

Yours  truly  which  will  be  published  as  you  request, 

beginning  with  our  issue  of 

State  Engineer. 


Notice  for  Publication — Notice  of  Proof  of  Application  of  Water 
to  Beneficial  Use.      [State  Engineer's  Form  No.  122.] 

Notice  is  hereby  given  that  on  the  ....  day  of ,  190 . . , 

at   ,  County  of  ,  State  of  Idaho,  proof  will  be 

submitted  of  the  application  to  beneficial  use  of cubic  feet 

per  second  of  the  waters  of ,  in  accordance  with  the  terms 

and  conditions  of  Permit  No ,  heretofore  issued  by  the  State 

Engineer  of  the  State  of  Idaho. 

1.  The  name  and  postoffice  address  of  the  person  or  corporation 
holding  said  permit  are  

2.  The  use  to  which  said  water  has  been  applied  is 

3.  The  amount  applied  to  beneficial  use  is 

4.  The  place  where  said  water  is  used  is  (if  for  irrigation,  give 
full  and  accurate  description  of  the  lands  irrigated) 

5.  The  name  of  the  canal  or  ditch  or  other  works  by  which  said 
water  is  conducted  to  such  place  of  use  is 

6.  The  right  to  take  'the  water  from  such  works  is  based  upon 
Permit  No 

7.  The  source  of  supply  from  which  such  water  is  diverted  is 


8.  The  date  of  the  priority  which  said  user  is  prepared  to  estab- 
lish is 

Dear  Sirs:  Inclosed  find  Notice  for  will  please  furnish  proof  of  publica- 

Publication  of  Proof  of  Beneficial  Use  tion    of    this    notice    on    or    before 

of   Water  under  Permit  No which  Please   promptly  acknowl- 

please  publish  once  a  week  for  four  edge  receipt  of  this  notice,  and  kindly 

consecutive    weeks   in   your   paper   in  mail  me  your  first  issue  containing  its 

accordance  with  provisions  of  section  publication    that    I   may    compare   it 

4,   House  Bill    No.   146,  laws  of  the  with  my  records. 
Seventh    Session    of    the    Legislature.  Yours  truly, 

The   expense  of   this   publication   will  , 

be  paid   by    ,  to   whom  you  State  Engineer. 
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(Place)  Beneficial  Use  of  Water  under  Permit 

(Date)  No ,  which  will  be  published  as 

State  Engineer,'  Boise', '  Idaho,' ' '  J™  ^^  beghining  with  °»r  issue 
Dear  Sir:  I  have  your  letter  of 

inclosing  Notice  of  Proof  of  


Notice  of  Proof  of  Completion  of  Works  and  Application  of- 
Water  to  Beneficial  Use. 

Notice  is  hereby  given  that  at    ,  on  the    ....   day  of 

,  19. .,  at ,  County  of ,  State  of  Idaho, 

before ,  proof  will  be  sub- 
mitted of  the  completion  of  works  for  the  diversion  of    

cubic  feet  per  second  of  the  waters  of ,  and  of  the  appli- 
cation to  beneficial  use  of  said  water  in  accordance  with  the  terms 

and  conditions  of  Permit  No ,  heretofore  issued  by  the  State 

Engineer  of  the  State  of  Idaho. 

1.  The  name  and  postoffice  address  of  the  person,  or  corporation, 
holding  said  permit,  are 

2.  Said  works  of  diversion  will  be  fully  completed  on  the  date 
set  for  such  completion,  and  the  amount  of  water  which  said  works 
are  capable  of  conducting  to  the  place  of  use,  in  accordance  with 

the  plans  accompanying  the  application  for  such  permit  is 

cubic  feet  per  second. 

3.  The  use  to  which  said  water  has  been  applied  is  irrigation 
and  domestic   purposes,  and  the  amount  applied  to  bene- 
ficial use  is cubic  feet  per  second. 

4.  The  place  where  said  water  is  used  is 

5.  The  date  of  priority  which  said  user  is  prepared  to  establish 
is   

D.  G.  MARTIN, 
State  Engineer. 

Dear  Sirs:   Inclosed  find  Notice  for  will  please  furnish   proof  of  puhliea- 

Publication  of  Proof  of  Completion  of  tion    of    this    notice    on    or    before 

Works  and  Beneficial   Use  of  Water  Please  promptly  acknowl- 

under  Permit  No ,  which  please  edge  receipt  of  this  notice,  and  kindly 

publish  once  a  week  for  four  consecu-  mail  me  your  first  issue  containing  its 

tive  weeks  in  your  paper  in  accordance  publication    that    I    may    compare    it 

with    provisions   of   section    4,   House  with  my  records. 

Bill    No.    146,    laws    of    the    Seventh  Yours  truly, 

Session  of  the  Legislature.     The  ex- t 

eense  of  this  publication  will  be  paid  State  Engineer, 

y ,  to  whom  you 
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(Place)  of   Completion   of   Works    and   Ben^- 

(Date)  ficial  Use  of  Water  under  Permit  No. 

....,  which  will  be  published  as  you 
State  Engineer,  Boise,  Idaho.  request,  beginning  with  our  issue  of 

Dear    Sir:    I    have    your   letter    of       

inclosing   Notice   of   Proof  


Permit  No. 


Proof  of  Completion  of  Works — Deposition  of  Holder.     [State 
Engineer's  Form  No.  107.] 

Question  1.  State  your  name,  age,  residence,  occupation  and 
postoffice  address. 

Ans 

Ques.  2.  If  acting  in  behalf  of  a  corporation,  state  its  name, 
principal  place  of  business,  your  position  with  reference  to  same, 
and  your  authority  for  appearing  in  its  behalf. 

Ans 

Ques.  3.  State  number  and  date  of  permit,  amount  of  water 
you  are  authorized  to  divert,  source,  and  point  of  diversion. 

Ans 

Ques.  4.  State  purpose  for  which  water  is  to  be  used,  and,  if 
for  irrigation,  state  the  number  of  acres  and  give  description  of 
the  land  you  intend  to  reclaim. 

Ans 

Ques.  5.  State  whether  or  not  the  water  has  been  turned  into 
your  works  of  diversion,  and,  if  so,  when  and  to  what  extent. 

Ans 

Ques.  6.  State  whether  or  not  the  works  of  diversion  are  fully 
completed,  and  whether  or  not  they  comply  in  all  respects  with  the 
terms  of  the  permit. 

Ans 

Ques.  7.  If  the  works  of  diversion  do  not  comply  with  all  the 
terms  of  your  permit,  state  fully  those  particulars  in  which  there 
is  any  variance. 

Ans 

Ques.  8.  Give  description  of  works,  state  dimensions  and  ca- 
pacity of  each  part,  and  give  cost  of  same. 

Ans 

(Sign  here.) 
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I  hereby  certify  that  the  foregoing  testimony  was  read  to  the 
above  subscriber  before  its  signing,  that  I  believe  him  to  be  the 
person  he  represents  himself  to  be,  and  that  said  testimony  was 

subscribed  and  sworn  to  before  me,  at  my  office  in ,  County 

of ,  State  of  Idaho,  on  this day  of ,  A.  D. 

191., 


(The  depositions  of  two  witnesses,  in  this  form,  taken  separately,  required  in 

each  case.) 


Permit  No. 


Proof  of  Completion  of  Works — Deposition  of  Witness.       [State 
Engineer's  Form  No.  108.] 

Question  1.  State  your  name,  age,  residence,  occupation  and 
postoffice  address. 

Ans 

Ques.  2.  Are  you  acquainted  with  ,  the 

holder  of  Permit  No ,  authorizing  the  diversion  of  

second- feet  of  the  waters  of ,  at ,  for 

purposes?  How  long  have  you  known  him,  and  where  does  he  re- 
side? 

Ans 

Ques.  3.  Have  you  read  or  heard  read  said  Permit  No , 

and  are  you  familiar  with  its  terms  and  conditions  ? 

Ans 

Ques.  4.  (If  for  irrigation  purposes.)  Are  you  acquainted 
with  the  land  proposed  to  be  irrigated  under  said  permit?  If  so, 
describe  same,  state  its  character,  and  give  your  estimate  of  the 
amount  of  water  required  for  its  profitable  cultivation. 

Ans 

Ques.  5.  Are  the  works  of  diversion  fully  completed  and  of 
sufficient  capacity  to  convey  the  entire  amount  of  water  set  out 
in  the  permit  from  point  of  diversion  to  place  of  use  ? 

Ans.  .    , 
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Ques.  6.  Describe  the  works  of  diversion  as  they  now  exist,  and 
give  your  estimate  of  their  capac-ity. 

Ans 

(Sign  here.) 

I  hereby  certify  that  the  foregoing  testimony  was  read  to  the 
above  subscriber  before  its  signing,  that  I  believe  him  to  be  the 
person  he  represents  himself  to  be,  and  that  said  testimony  was 

subscribed  and  sworn  to  before   me,   at  my  office  in    , 

County  of ,  State  of  Idaho,  on  this  ....  day  of :, 

A.  D.  191., 


State  Engineer's  Instructions. 

Proof  of  Completion  of  Works.  holder    and    one    each    for  two   wit- 
Dear    Sir:   I   inclose    herewith    the  nesses)  should  be  filled  out  and  sworn 
following  forms  to  be  used  in  connec-  to>  at 2-  when  the  ^posi- 
tion   with    proof    of    completion    of  tions  have  been  teken  the7  should  be 

works  under  your  permit  No :  mailed  to  this  office,  together  with  affi- 

Deposition  of  permit  holder;    deposi-  davit    of    publication    of    notice    and 

tions  of  two  witnesses.     In  submitting  fee  of  *5-     When  these  h*™  been  ™' 

this   proof  the   following  instructions  ceived,    together   with    report    of    the 

should  be  CAKEFULLY  followed  out,  examining    engineer   if   everything   is 

since  failure  to  do  so  may  result  in  properly  executed,  Certificate  of  Com- 

the     loss     of     your     rights:     1.  On  pletion  of  Works  will  issue. 

,  the  date  set  for  proof  of  Yours  truly» 

completion    of    works,     the     inclosed  D.  G.  MARTIN, 

deposition    forms     (one    for    permit  State  Engineer. 


Permit  No. 


Proof  of  Application  of  Water  to  Beneficial  Use— Deposition  of 
Holder.     [State  Engineer's  Form  No.  124.] 

Question  1.     State  your  name,  age,  residence,  occupation  and 
postoffice  address. 
Ans 

Ques.  2.  If  acting  in  behalf  of  a  corporation,  state  its  name, 
principal  place  of  business  (if  a  foreign  corporation,  give  name 
and  postoffice  of  statutory  agent),  your  position  with  reference 
to  same,  and  your  authority  for  appearing  in  its  behalf. 

Ans 

Ques.  3.  State  number  and  date  of  permit,  and  date  of  priority 
you  propose  to  establish  under  the  permit. 

Ans.  ,  
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Ques.  4.  State  source  of  water  supply  and  give  exact  location 
of  point  of  diversion. 

Ans 

Ques.  5.  Describe  your  works  of  diversion,  and  state  amount 
of  water  they  are  capable  of  conveying  from  point  of  diversion 
to  place  of  use,  and  give  name  of  canal  or  ditch  or  other  works 
by  which  water  is  conducted  to  such  place  of  use. 

Ans 

Ques.  6.  State  for  what  purpose  water  is  used  and  describe 
place  of  use.  (If  for  irrigation,  name  each  subdivision  in  which 
used,  and  number  of  acres  in  each  subdivision  that  have  actually 
been  irrigated  with  said  water.) 

Ans 

Ques.  7.  If  for  other  than  irrigation  purposes,  state  how  ap- 
plied, amount  of  horse-power  generated,  etc. 

Ans 

Ques.  8.  What  is  the  minimum  amount  of  water  required  for 
the  use  specified  above? 

Ans 

Ques.  9.  If  you  are  not  the  person  or  representative  of  the  cor- 
poration to  whom  above-mentioned  permit  was  originally  issued, 
please  state  how  ownership  was  acquired  by  present  holder. 

Ans 

Ques.  10.  State  when,  how,  in  what  amount  and  to  what  extent 
the  water  diverted  under  above-mentioned  permit  has  been  used. 

Ans 

Ques.  11.  State  when,  how,  in  what  amount  and  to  what  extent 
waters  other  than  those  diverted  under  the  above-mentioned  permit 
have  been  diverted  and  applied  to  beneficial  use  upon  the  lands 
herein  described.  Give  full  particulars  regarding  such  other  ap- 
propriations and  rights  claimed  thereunder. 

Ans 

(Sign)  

I  hereby  certify  that  the  foregoing  testimony  was  read  to  the 
above  subscriber  before  its  signing,  that  I  believe  him  to  be  the 
person  he  represents  himself  to  be,  and  that  said  testimony  was 
subscribed  and  sworn  to  before  me,  at  my  office  in  , 
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County  of ,  State  of  Idaho,  on  this day  of , 

A.  D.  19.., 


(Indorsed:)  Permit  No Proof  of  application  of  water  to 

beneficial  use.     Deposition  of  Holder.     Amount  of  water,   

second-feet.     Source,   County,   Purpose,   

Place  of  use, Date  of  priority, Eeceived  and  filed, 


(The  deposition  of  two  witnesses,  on  this  form,  taken  separately,  required  in 

each  cas«.) 


Permit  No. 


Proof  of  Application  of  Water  to  Beneficial  Use — Deposition  of 
Witness.     [State  Engineer's  Form  No.  125.} 

Question  1.  State  your  name,  age,  residence,  occupation  and 
postoffice  address. 

Ans 

Ques.  2.  Are  you  acquainted  with ,  the  holder 

of  Permit  No ?  How  long  have  you  known  him  and  where 

does  he  reside? 

Ans 

Ques.  3.  Have  you  read  or  heard  read  said  Permit  No ,  and 

are  you  familiar  with  its  provisions  and  conditions? 

Ans 

Ques.  4.  State  source  of  water  supply,  place  of  diversion,  and 
describe  works  for  conveying  water  from  point  of  diversion  to 
place  of  use. 

Ans 

Ques.  5.  How  many  second-feet  of  water  do  you  estimate  said 
works  will  safely  conduct  to  place  of  use,  and  how  much  water 
have  you  seen  being  so  conveyed. 

Ans 

Ques.  6.  State  for  what  purpose  water  is  used  and  at  what 
place.  (If  for  irrigation,  give  each  subdivision  in  which  water 
has  been  used  and  number  of  acres  irrigated  in  each  subdivision.) 

Ans 
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Ques.  7.  If  for  power  or  other  purposes-  than  irrigation,  state 
how  water  has  been  applied  and  to  what  extent. 

Ans 

Ques.  8.  (If  for  irrigation)  state  character  of  land  that  has 
been  reclaimed,  and  give  your  estimate  of  the  amount  of  water 
required  for  its  profitable  cultivation. 

Ans 

Ques.  9.  Have  you  any  interest  in  the  works,  water  or  lands 
above  mentioned?  If  so,  in  what  way  and  to  what  extent? 

Ans 

Ques.  10.  State  when,  how,  in  what  amount  and  to  what  ex- 
tent you  have  witnessed  the  application  to  beneficial  use  of  the 
water  diverted  under  said  permit. 

Ans 

(Sign) 

I  hereby  certify  that  the  foregoing  testimony  was  read  to  the 
above  subscriber  before  its  signing,  that  I  believe  him  to  be  the 
person  he  represents  himself  to  be,  and  that  said  testimony  was 

subscribed  and  sworn   to  before  me,   at  my  office  in    , 

County  of ,  State  of  Idaho,  on  this  ....  day  of , 

A.  D.  19.. 


(Indorsed :)  Permit  No Proof  of  application  of  water 

to    beneficial    use.     Deposition    of   Witness.     Received    and    filed 


Report  of  Water  Commissioner.  [State  Engineer's  Form  No.  106.] 

1.  State  name  of  applicant  and  number  of  permit 

2.  State  source  of  water  supply 

3.  Location  of  point  of  diversion 

4.  State  whether  or  not  the  works  of  diversion  are  fully  completed 

and  in  accordance  with  terms  of  permit 

5.  Describe  works  as  they  exist,  giving  dimensions  of  same  as  fol- 

lows: 

(a)  Width  of  conduit  at  bottom 

(b)  Width  at  water  line 
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(c)  Depth   of  water 

(d)  Grade   per  mile 

6.  State  whether  or  not  water  has  been  turned  into  works  of  diver- 

sion, and  if  so,  to  what  extent 

7.  Give  exact  location  of  lands  to  be  irrigated.     Give  exact  num- 

ber of  acres  under  cultivation  in  each  forty-acre  tract 

8.  Submit  map  on  inclosed  plat,  source  of  supply,  point  of  diver- 

sion, route  of  ditch  or  ditches  and  cross-hatch  lands  to  be  irri- 
gated. 
Remarks . . 


State  of  Idaho, 

County  of , — ss. 

,  being  first  duly  sworn,  deposes  and  says  that 

the  statements  contained  in  the  within  report  are  correct  to  the 
best  of  his  knowledge  and  belief. 

Subscribed  and  sworn  to  before  me  this  ....  day  of , 

19.. 


Notary  Public. 
My  commission  expires 

State  Engineer's  Instructions. 

Proof  of  Beneficial  Use.  fraction,  to  which  water  has  been  ap- 
plied.   When  these  have  been  received, 

Dear    Sir:     I  inclose   herewith   the  together  with  report  of  examining  en- 
following  forms  to  be  used  in  connee-  gineer,  if  everything  is  properly  exe- 
tion    with    proof    of    application    of  cuted,  License  will  issue, 
water    to    beneficial    use    under    your  Yours  truly, 
permit  No :  Deposition  of  per- 
mit   holder;    depositions  of  two  wit-  " State' Engineer', 
nesses.     In  submitting  this  proof  the 

following      instructions      should      be  pfoof  of   Completion  of   WorTcs  and 

CAREFULLY     followed     out     since  Proof  of  Beneficial  Use  of  Water. 

failure  to  do  so  may  result  in  the  loss  '     '                               ' 

of  your  rights:  1.  On    ,  the  ™w    form    when    both  proofs  are 

date  set  for  the  proof  of  application  made  on  same  ^te- 

of  water  to  beneficial  use,  the  inclosed  Dear    Sir:    I    inclose   herewith    the 

deposition    forms     (one     for    permit  following  forms  to  be  used  in  connec- 

holder  and  one  each  for  two  witnesses)  tion    with    proof    of    completion    of 

should  be  filled  out  and  sworn  to,  at  works   and    beneficial   use     of    water 

2.  When    the     depositions  under  permit  No :  Deposition  of 

have     been     taken,     they     should    be  permit    holder;     depositions    of    two 

mailed    to    this    office,    together    with  witnesses.      In   submitting   this   proof 

affidavit  of  publication  of  notice  and  the    following   instructions    should    be 

fee  of  $2  for  each  40-acre  tract,  or  CAREFULLY  followed  out,  since  fail- 
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ure  to  do  so  may  result  in  the  loss  of  second-foot  is  made.  The  fee  for 
your  rights:  1.  On ,  the  date  beneficial  use  of  water,  for  power  pur- 
set  for  proof,  the  inclosed  forms  (two  poses  is  $5;  if  for  irrigation,  $2  for 
for  permit  holder  and  two  each  for  each  40-acre  tract,  or  fraction,  to 
two  disinterested  witnesses)  should  be  which  water  has  been  beneficially  ap- 

filled  out  and  sworn  to,  at  ,  plied.    When  these  have  been  received, 

before 2.  When  together    with    report    of    the    Water 

the  depositions  have  been  taken  they  Commissioner,  if  everything  is  prop- 
should    be    mailed    to    this    office,  to-  erly  executed,   Certificate  of  Comple- 
gether  with  affidavit  of  publication  of  tion  of  Works  and  License  will  issue, 
notice  and   fees  as  follows:    Fee   for  Yours  truly, 
proof   of   completion  of   works   is   $5 

for  ten  second-feet  or  less.     Over  ten  State  Engineer. 
Becond-feet  a   charge   of  30   cents   a 


Permit  No. 


Certificate  of  Completion  of  Works.    [State  Engineer's  Form  No. 

110.] 

To  All  Whom  It  May  Concern : 

This  is  to  certify  that ,  of ,  County 

of  ,  and  State  of ,  the  holder. .  of  Permit  No. 

. . . .,  issued  upon  Application  No ,  bearing  date  of  priority 

of ,  authorizing  the  diversion  of second-feet  of  the 

waters  of   ,  County  of   ,   State    of    Idaho,    for 

purposes,  ha.  .    fully  complied  with  the   provisions  of 

the  laws  of  the  State  of  Idaho  relating  to  the  proof  of  completion 
of  the  works  of  diversion  set  out  and  described  in  said  permit; 
that  said  works  are  adequate  for  diverting  and  conveying  to  the 

place  of  intended  use second-feet  of  the  waters  of ; 

that  the  point  of  diversion  of  said  waters ,  and  that  the 

lands  proposed  to  be  irrigated  by  the  use  of  said  water  are  de- 
scribed as  follows,  to  wit : 

Witness  my  hand  this day  of ,  A.  D.  191. . 


State  Engineer  of  the  State  of  Idaho. 

(Indorsed:)  Permit   No Certificate   of   Completion   of 

Works.     Dated ,  191. .     Stream, County, 

Amount,    Date  of  priority,    Recorded    in    Book 

,  of ,  page 
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Water  License  No 

Whereas,  on  the  ....  day  of ,  A.  D.  19 

of  ,  County  of  ,  State  of  ,  duly  made 

application  (No )  to  me  for  a  permit  to  use ,  County 

of ,  State  of  Idaho,  for purposes,  and 

Whereas,  on  the day  of ,  A.  D.  19. .,  Permit  No. 

....  was  issued  to  said  applicant. .  for  the  diversion  of  said  water, 
and  providing  for  the  completion  of  the  works  of  diversion  therein 

described  on  or  before  the  ....  day  of ,  A.  D.  19. .,  and 

for  the  application  to  beneficial  use  of  said  water  on  or  before  the 
day  of ,  A.  D.  19. .,  and, 

Whereas,  on  the  ....  day  of ,  A.  D.  19 . . , , 

the  holder. .  of  said  permit  duly  made  proof  of  the  completion  of 

adequate  works  for  the  diversion  of cubic  feet  per  second 

of  said  waters,  as  evidenced  by  my  Certificate  No ,  dated 

,  confirming  the  completion  of  works  of  sufficient  capacity 

for  diverting  and  conveying  to  the  place  of  intended  use , 

with  date  of  priority  of and, 

Whereas,  on  the  ....  day  of ,  A.  D.  19 . . , , 

the  holder  of  said  permit  duly  made  proof  of  the  application  to 
beneficial  use  of cubic  feet  per  second  of  said  water : 

Now,  therefore,  by  virtue  of  authority  vested  in  me  by  the  laws 

of  the  State  of  Idaho,  I  hereby  grant  and  confirm  to , 

of County  of ,  State  of ,  the  holder. . 

and  owner.,  of  said  Permit  No ,  a  perpetual  right,  dating 

from ,  to  the  use  of ,  in  the  County  of 

and  State  of  Idaho,  or  so  much  thereof  as  may  be  necessary  for 

the  purposes  hereinbelow  mentioned,  to  be  diverted and 

conducted  to  and  upon ,  for  the  purpose. .  of , 

subject,  however,  to  the  laws  of  the  State  of  Idaho  applicable  to 
a  license  for  the  use  of  the  waters  of  the  State,  and  subject,  also, 
to  the  local  or  community  customs,  rules  and  regulations  which 
have  been  or  may  be  adopted  from  time  to  time  by  a  majority  of 
the  users  from  a  common  source  of  supply,  canal  or  lateral  from 
which  such  water  may  be  taken,  when  such  rules  and  regulations 
have  for  their  object  the  economical  use  of  such  water. 
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Witness,  my  hand  and  the  seal  of  my  office  at  Boise,  Idaho,  this 
....  day  of ,  A.  D.  nineteen  hundred  and 


State  Engineer. 

(Indorsed:)  State    of    Idaho.     Water   License    No To 

Source  of  Supply,   ,   County. 

Amount, second-feet.    Point  of  diversion,    Place 

of  use,   Purpose,   Date  of  priority, He- 
corded  in  Book  . . . .,  of  . . . .,  page 


1632  (3ded.)  Pt.  IX.     FORMS.  81463 

[Printed  blanks  can  be  obtained  from  the  State  Engineer.] 


(3d  ed.) 

§  1463.     NEBRASKA  FORMS. 

(1911.) 

Application  for  a  permit  to  appropriate  the  waters  of  the  State  of  Nebraska. 

Township  plats — Showing  line  of  dit«h  or  canal. 

Application  for  permit  to  appropriate  the  waters  of  the  State  of  Nebraska 

for  power. 

Township  plats — Showing  course  of  stream  and  location  of  works. 
Petition  for  a  permit  to  relocate  irrigation  works. 
Township  plats — Showing  line  of  ditch  or  canal. 
Application  for  a  permit  to  construct  drainage  works. 
Township  plats — Showing  course  of  canal  and  location  of  lake. 
Claim  for  the  waters  of  the  State  of  Nebraska. 
Township  plats — Showing  line  of  ditch  or  canal. 
Proof  of  appropriation  of  the  waters  of  the  State  of  Nebraska. 
Proof  of  appropriation  of  the  waters  of  the  State  of  Nebraska  for  power. 
Certificate  of  appropriation  of  water. 

Permit  No.  , 


Water  Division  No ,  District  No 

(The  above  to  be  filled  out  at  the  office  of  the  board.) 

Application  for  a  Permit  to  Appropriate  the  Waters  of  the  State 

of  Nebraska. 

I,  of  the 

(Name  of  person  signing  application.) 

County  of 

(City  or  village  of  which  a  resident.) 

,  State  of ,  being 

(Name  of  county.)  (Name  of  state.) 

duly  sworn,  upon  my  oath  say: 

1st. — That  the  name  of  the  applicant  herefor  is 

,  Post- 

(Name  of  person  or  company  for  whom  application  is  made.) 

office  Address  No Street. 

(Number  and  street.) 

County,  

(City  or  village.)  (County.)  (State.)    ' 

2d. — That  it  is  proposed  to  use  the  water  applied  for  herein,  for 

•  •••••••• •       •• ....••••• 

(State  the  purpose  for  which  water  is  to  be  appropriated.) 
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3d. — That  the  name  adopted  for  the  proposed  ditch  or  canal  is 
the 

(Name  of  the  canal.) 
4th. — That  the  source  of  the  proposed  appropriation  is 

(Name  of  creek  or  river  from  which  water  is  to  be  taken.) 

5th. — That  the  amount  of  the  appropriation  desired  is 

cubic  feet  per  second  of  time. 

(Number  of  cubic  feet.) 

6th. — That  it  is  proposed  to  locate  the  headgate  on  the 

bank  of  the  stream, 

(North,  south,  east  or  west.) 

in of  sec- 

(Describe  lot  or  forty  acres  in  which  situated.) 

tion ,  Township ,  Eange 

(Number.)  (Number.) 

of  the Principal 

(Number,  east  or  west.)  (Number.) 

Meridian. 

7th. — That  the  said  ditch  or  canal  will  be 

(Number  of  miles.) 

miles  in  length,  and  pass  through  the 

following  sections  of  land,  as  shown  on  the  accompanying  town- 
ship plats,  viz. : 

(Describe    each    section    through    which    canal    passes,    stating    township    and 

range.) 
8th. — That  the  dimensions  of  the  proposed  ditch  or  canal  will 

be  as  follows :  Headgate — width  in  clear, 

feet ;  depth  of  water  on  floor  at  low  water, feet. 

Canal  or  Ditch. 

Number  of  feet.  Depth.       Width  on  Bottom.     Width  on  Top.         Depth  in  feet. 

Location.  Grade  per  mile 

Below  headgate feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet. feet feet. 

(Give  dimension  at  each  point  where  reduced  in  size,  stating  miles  from  head- 
gate.) 
Water  Rights — 103 
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9th. — That  the  material  to  be  removed  amounts  to 

cubic  yards,  consisting  of 

(Number  of  yards.) 

(State  character  of  material  to  be  moved;  whether  rock,  boulders,  sand  or  clay, 

etc.) 

and  that  the  total  length  of  fluming  required  is 

(Number  of  feet.) 

feet. 

10th. — That  the  estimated  cost  of  the  proposed  construction  is  as 

follows:  Earthwork,  $ ,  Fluming,  $ ,  Headgate,  $ 

Other  expenses,  $ ,  Total,  $ 

llth. — That  the  proposed  ditch  or  canal  is  to  be  built  with  the 
intention  of  supplying  water  to  irrigate  the  following  sections  or 
quarter  sections  of  land,  viz 

(Give  sections   and   quarter -sections,   stating   number,   township,    and   range.) 
which  land  is  not  covered  by  any  prior  appropriation  amounting  in 

all  to acres. 

(Total  number  of  acres.) 
12th. — That  construction  is  to  be  begun  within 

(Number  of  days  or  months.) 

of  the  date  hereof,  and  the  proposed  works  are  to  be  completed  on 
or  before  

(State  day,  month,  and  year.) 

13th. — That  the  time  estimated  as  necessary  to  provide  for  the 
application  of  the  amount  of  water  herein  applied  for  to  the  bene- 
ficial use  above  stated  is years  from 

(Number  of  years.) 

,19.-.- 

(Month  and  day.) 
14th. — That  the  relation  which  the  subscriber  to  this  affidavit 

bears  to  said  applicant  is  that  of 

and 

(State  whether  "president,"  "partner,"  etc.,  or  "the  applicant  himself.") 
that  he  is  authorized  to  make  this  affidavit  in  behalf  of  the  interests 
affected. 


(Signature.) 
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State  of  , 

County  of , — ss. 

I  hereby  certify  that  the  foregoing  application  was  signed  in  my 

presence  and  sworn  to  before  me  by ,  this  .... 

day  of ,19.. 


Notary  Public. 
State  of  Nebraska, 
Office  State  Board  of  Irrigation, — ss. 

This  is  to  certify  that  the  foregoing  application  has  been  exam- 
ined   

STATE  BOARD  OP  IRRIGATION, 


State  Engineer,  Secretary. 

This  is  to  certify  that  the  foregoing  application  has  been  exam- 
ined and  is  hereby  granted  subject  to  the  following  limitations  and 
conditions : 

1st.  The  work  of  excavation  or  construction  shall  begin  on  or 
before ,  19 .. 

2d.  The  time  for  completing  the  work  of  construction  shall  ex- 
tend to ,19.. 

3d.  The  time  for  completing  the  application  of  water  to  the 
beneficial  use  indicated  shall  extend  to ,  19. . 

4th.  The  water  appropriated  shall  be  used  for  the  purpose  of 
irrigation. 

5th.  The  prior  right  of  the  owners  of  land  bordering  on  this 
stream,  or  through  which  this  stream  flows,  to  so  much  of  the 
natural  flow  of  the  stream  as  is  necessary  for  domestic  uses,  in- 
cluding stock  water,  must  be  respected. 

6th.  The  prior  rights  of  all  persons  who,  by  compliance  with 
the  laws  of  the  State  of  Nebraska,  have  acquired  a  right  to  the 
use  of  the  waters  of  this  stream  must  not  be  interfered  with  by 
this  appropriation. 

7th.  The  amount  of  the  appropriation  shall  not  exceed 

cubic  feet  per  second  of  time;  neither  shall  it  exceed  the  capacity 
of  said  ditch  or  canal,  nor  the  least  amount  of  water  that  experi- 
ence may  hereafter  indicate  as  necessary  for  the  production  of 
crops  in  the  exercise  of  good  husbandry;  and,  further,  said  appro- 
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priation,  under  any  circumstances,  shall  be  limited  to  one-seven- 
tieth (1/70)  of  a  cubic  foot  per  second  of  time,  for  each  acre  of 
land  to  which  water  is  actually  and  usefully  applied,  on  or  before 


Approved ,  19. .. 


STATE  BOARD  OF  IRRIGATION, 

» 

State  Engineer,  Secretary. 


(Indorsed:)  No Division  No District  No 

Application  for  a  Permit  to  Appropriate  the  Waters  of  the  State 
of  Nebraska.  State  of  Nebraska,  Office  State  Board  of  Irrigation, 
— ss.  This  instrument  was  filed  for  record  at  ....  o'clock  .... 

noon,   on  the    ....    day   of    ,   19 . . ,   and  duly   recorded 

in  Book  ....  of  the  Record  of  Applications  for  Appropriations, 
on  page , ,  State  Engineer,  Secretary. 


Township  Plats— Showing  Line  of  Ditch  or  Canal. 

The  following  township  plats 


(No.  filled  out.) 

in  number,  show  where  the  said  ditch  or  canal  heads,  and  where  it  crosses 
each  quarter  section  of  land  along  the  line  of  its  course. 


Signature   of   person  signing   application. 

NOTICE.— The  blanks  for  No.  of  Township,  Range,  etc.,  at  top  of  blank 
plats,  must  be  properly  filled  out.  Plat  No.  1  should  be  used  in  which  to 
locate  the  head  of  the  canal,  and  Plats  No.  2,  No.  3,  etc.,  must  be  used  in 
their  order  for  each  successive  township  into  which  the  canal  enters.  All 
tracing,  lettering,  etc.,  must  be  done  in  ink,  free  from  blurs  or  blots.  If 
four  blank  plats  are  not  sufficient  to  show  the  entire  line  of  the  canal,  a 
special  additional  blank  will  be  furnished  free  of  charge,  upon  application  to 
the  office  of  the  State  Board. 

[See  township  plat,  p.  1767,  infra.— THE  AUTHOR.] 


1463  NEBRASKA  FORMS.  (3d  ed.)  1637 

[Printed  blanks  can  be  obtained  from  the  State  Engineer.] 

Application  No 

Water  Division  No District  No 


Application  for  Permit  to  Appropriate  the  Waters  of  the  State 
of  Nebraska  for  Power. 

I, ,  of 

(Name  of    person   signing    application.) 

,  County  of  

(City  or  village  of  which  a  resident.)  (Name  of  county.) 

State  of ,  being  duly  sworn,  upon  my  oath  say : 

(Name  of  state.) 
1st. — That  the  name  of  the  applicant  is 

(Name  of  person  or  company  for  whom  application  is  made.) 

Postoffice  address,  No Street,   

(Number  and  street.)  (Town.) 

County, 

(County.)  (State.) 

2d. — That  the  water  is  to  be  used  for  the  purpose  of  operating  a 


3d. — That  the  name  adopted  for  the  plant  is  the 

4th. — That  the  source  of  the  appropriation  claimed  is 

(Stream.) 

5th. — That  the  amount  of  the  appropriation  claimed  is 

cubic  feet  per  second  of  time. 

6th. — That  the  headgate  of  the  race  is  located  on  the 

bank  of  the  stream  in of  section , 

Township ,  Range ,  of  the 

Principal  Meridian. 

7th. — That  the  said  race  will  be feet  in  length, 

and  pass  through  the  following  sections  of  land  as  shown  on  the 
accompanying  township  plats,  viz. : 

8th. — That  the  dimensions  of  the  race  will  be  as  follows : 

At  Headgate — width  in  clear  feet ;  depth  of  water  on 

floor  at  low  water feet. 

Below  Headgate— depth  feet ;  width  on  bottom  

feet ;  width  on  top feet ;  grade  per  mile feet. 

9th. — That  the  works  will  be  located  on 

10th. — That  the  power  is  to  be  obtained  from  a 

(Kind  of  wheel.) 
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wheel,  manufactured  by ,  catalogue  No , 

(If  the  wheel  is  not  a  turbine  give  dimensions  and  kind  of  wheel.) 
diameter  of  wheel inches. 

llth. — That  the  capacity  of  the  plant  will  be 

12th. — That  the  net  power  required  from  the  shaft  of  the  wheel 
to  operate  the  mill  when  in  good  repair  and  proper  running  order 
will  be horse-power. 

13th. — That  the  maximum  head  or  fall  that  it  is  practical  to 

maintain  at  average  low-water  stage  of  stream  is 

(This  should  give  the  difference  in  height  between  the  level  of  the  water  in  the 

forebay  and  in  the  tail-race.) 
feet. 

14th. — That  the  amount  of  water  necessary  to  operate  said  plant 

will  be cubic  feet  per  second. 

15th. — That  the  stream  furnishes: 

(a)  At  low-water  stage cubic  feet  per  second. 

(b)  At  medium  stage cubic  feet  per  second. 

(c)  At  high-water  stage cubic  feet  per  second. 

16th. — That  the  work  of  construction  will  begin  on  or  before  the 

day  of  

17th. — That  the  works  will  be  completed  on  or  before  the  .... 
....  day  of 

18th. — That  the  works  will  be  put  in  operation  on  or  before  the 
....  day  of 

19th. — That  the  plant  will  be  operated 

(Continuously  or  otherwise.) 

20th. — That  the  proposed  cost  of  said  plant  is  as  follows : 

Dam,  $ ;  Race,  $ ;  Machinery,  $ ;  Buildings, 

$ ;  Total,  $ 

21st. — That  the  relation  which  the  subscriber  to  this  affidavit 

bears  to  said  plant  is  that  of , 

(State  whether  owner,  manager,  etc.) 

and  that  he  is  authorized  to  make  this  affidavit  in  behalf  of  the 
interests  affected. 
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State  of  Nebraska, 
County  of , — ss. 

I  hereby  certify  that  the  foregoing  application  was  signed  in 

my  presence  and  sworn  to  before  me  by   ,  this 

....  day  of ,  1. ... 


Notary  Public. 

This  is  to  certify  that  the  foregoing  application  has  been  exam- 
ined and  is  hereby  granted,  subject  to  the  following  limitations 
and  conditions : 

1st. — The  work  of  excavation  or  construction  shall  begin  on  or 
before ,  1 .... 

2d. — The  time  for  completing  the  work,  or  perfecting  the  appro- 
priation, shall  extend  to ,  1. ... 

3d. — The  time  for  completing  the  application  of  water  to  the 
beneficial  use  indicated  shall  extend  to ,  1. . . . 

4th. — The  amount  of  the  appropriation  shall  not  exceed 

cubic  feet  per  second. 

5th. — The  rights  of  all  persons  who  by  compliance  with  the  laws 
of  the  State  of  Nebraska  governing  in  the  appropriation  of  water, 
or  who  by  continuous  beneficial  use  have  acquired  the  right  to  the 

use  of  the  waters  of ,  or  any  tributary  stream,  or  any 

stream  to  which is  tributary,  prior  to  the  date  of  this 

filing,  shall  not  be  interfered  with  by  this  appropriation. 

6th. — This  grant  is  made  subject  to  the  provisions  of  section  43, 
article  2,  of  the  Nebraska  Irrigation  Law,  which  gives  preference 
to  appropriators  using  the  water  for  domestic  and  agricultural 
uses,  over  those  using  it  for  manufacturing  purposes. 

Approved.  , 

State  Engineer,  Secretary. 

(Indorsed:)  No Division  No ,  District  No. 

Application  for  a  Permit  to  Appropriate  the  Waters  of 

the  State  of  Nebraska  for  Power.  State  of  Nebraska,  Office  State 
Board  of  Irrigation, — ss.  This  instrument  was  filed  for  record  at 
o'clock, noon,  on  the day  of ,  1 ,  and 
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duly  recorded  in  Book  ....  of  the  Record  of  Applications  for  Ap- 
propriations,  on  page    ,   State  Engineer, 

Secretary. 

NOTE. — This  application,  if  approved,  must  be  followed  within  six  months 
by  a  map  or  plat  on  a  scale  of  not  less  than  two  inches  to  the  mile,  showing 
the  location  of  the  works  and  the  course  of  the  stream. 


Township   Plats — Showing  Course  of  Stream   and   Location   of 

Works. 

The    following   township    plats,    in    number,    show 

(N*.  filled  out) 

where  the  race  or  canal  heads,  and  where  it  crosses  each  quarter  section 
of  land  along  the  line  of  its  course  and  the  location  of  the  works. 


Signature  of  person  signing  application. 

NOTICE. — The  blanks  for  No.  of  Township,  Range,  etc.,  at  top  of  blank 
plats,  must  be  properly  filled  out.  Plat  No.  1  should  be  used  in  which  to 
locate  the  head  of  the  canal,  and  Plats  No.  2,  No.  3,  etc.,  must  be 
used  in  their  order  for  each  successive  township  into  which  the  canal 
enters.  All  tracing,  lettering,  etc.,  must  be  done  in  ink,  free  from  blurs 
or  blots.  If  four  blank  plats  are  not  sufficient  to  show  the  entire  line  of 
the  canal,  a  special  additional  blank  will  be  furnished  free  of  charge,  upon 
application  to  the  office  of  the  State  Board. 

[See  township  plat,  p.  1767,  infra. — THE  AUTHOR.] 


Petition  No 

.,  No. 


(Claim  or  application.) 

Water  Division,  No District,  No 

(The  above  to  be  filled  out  at  the  office  of  Board.) 

Petition  for  a  Permit  to  Relocate  Irrigation  Works. 
I, of  the 

(Name  of  person  signing  petition.) 
County  of , 

(City  or  village  of  which  a  resident.)  (Name  of  county.) 

State  of  ,  being  duly  sworn,  upon 

(Name  of  State.) 
my  oath  say : 

1st. — That  the  name  of  the  petitioner  herefor  is 

(Name  of  person  or  company  for  whom  petition  is  filed.) 
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Postoffice  address, 

(Street  number  and  city  or  village.)        (County.) 

County, 

(State.) 
2d. — That  this  is  a  petition  for  a  permit  to  relocate 


(State  what  is  desired  to  relocate,  \vhether  it  is  a  portion  of  the  main  line 

of  the  ditch  or  canal,  or  merely  the  headgate  and  head-reach.) 
3d. — That  the  name  of  the  ditch,  canal  or  other  works  referred 

to  in  this  petition  is  the  

(Name  of  ditch  or  canal.) 

4th. — That  the  source  of  the  water  supply  thereof  is 

(Name  of 

stream  from  which  water  is  diverted.) 

5th. — That  the  appropriation  therefor  is  claimed  by  virtue  of 
rights  acquired  by  

(State  whether  appropriation  is  deemed  to  have  been  acquired  by  application 
of  water  to  a  beneficial  use,  previous  to  1889,  or  by  posting  a  notice  in  com- 
pliance with  the  irrigation  law  of  1889,  or  by  filing  an  application  with 
the  State  Board  of  Irrigation.) 
6th. — (a)   That  the  present  location  of  the  headgate  is  on  the 

bank  of  the  stream,  in 

(North,  south,  east,  or  west.)  (Describe  lot  or 

,   of   Section    ,   Township 

forty  acres  in  w.hich  situated.)  (Number.) 

,  Range  ,  of 

(Number,  north  or  south.)  (Number,  east,  or  west.) 

the Principal  Meridian. 

(Number.) 

(b)  That  the  proposed  location  of  the  headgate  is  on  the 

bank  of  the  stream,  in 

(North,  south,  east  or  west.)  (Describe  lot  or 

,  of  Section ,  Township 

forty  acres  in  which  situated.)  (Number.) 

,    Range    of    the 

(Number,  north  or  south.)  (Number,  east,  or  west.) 

Principal  Meridian. 

(Number.) 

7th. — That  the  said  ditch  or  canal, miles  in  length, 

(Number  of  miles.) 

passes  through  the  following  quarter  sections  of  land,  as  shown  on 
the  accompanying  township  plats,  viz. : 

(Describe  each  quarter  section  through  which  ditch  or  canal  passes,  stating 
township,  range,  etc.) 
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(a)  That  the  portions  of  said  ditch  or  canal,  ............  miles 

(Number  of  miles.) 

in  length,  indicated  on  said  plats  by  a  continuous  black  line,  is 
completed. 

(b)  That  the  portion  of  said  ditch  or  canal,  ........  ....  miles 

(Number  of  miles.) 

in  length,  indicated  on  said  plats  by  a  dotted  black  line,  is  not  com- 
pleted. 

8th.  —  That  the  said   ditch   or   canal,   when   relocated,   will  be 
............  ...  miles  in  length  and  pass  through  the  following 

(Number  of  miles.) 

quarter  sections  of  land,  as  shown  on  the  accompanying  township 

plaits,  viz.  :   ................................................. 

(Describe  each  quarter  section  through  which  ditch  or  canal  passes,  stating 

township,  range,  etc.) 

(a)  That  the  portion  of  said  ditch  or  canal,  ............  miles 

(Number  of  miles.) 

in  length,  indicated  on  said  plats  by  continuous  and  dotted  black 
lines,  show  course  thereof  as  originally  located. 

(b)  That  the  portions  of  said  ditch  or  canal,  ............  miles 

(Number  of  miles.) 

in  length,  indicated  on  said  plats  by  red  lines,  show  course  thereof 
as  relocated. 

9th.  —  That  the  estimated  cost  of  proposed  relocation  is  as  fol- 
lows:      Earthwork,      $  .......     Fluming,       $  .......     Headgate, 

$  .......     Other  expenses,  $  .........    Total,  $  ......... 

10th.  —  That  the  work  of  relocation  is  to  be  begun  within  ....... 

............................  of  the  date  hereof,  and  the  same 

(Number  of  days  or  months.) 
will  be  completed  on  or  before  ............................. 

(State  day,  month  and  year.) 


(Signature.) 

State  of  ........  , 

County  of  ......  ,  —  ss. 

I  hereby  certify  that  the  foregoing  petition  was  signed  in  my 
presence  and  sworn  to  before  me  by  ................  ,  this  .... 

day  of  ........  ,19.. 

[Seal]  .................................... 

Notary  Public. 
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State  of  Nebraska, 

Office  State  Board  of  Irrigation. 

This  is  to  certify  that  the  foregoing  petition  has  been  examined 

STATE  BOARD  OP  IRRIGATION, 

> 

State  Engineer,  Secretary. 

(Indorsed :)  Petition  No 

(Claim  or  application.) 

No Division   No ,   District   No. 

Petition   for   a   Permit   to   Relocate   Irrigation   Works. 

State  of  Nebraska,  Office  State  Board  of  Irrigation, — ss.     This 

instrument  was  filed  for  record  at o'clock,   ....   noon,  on 

the  ....  day  of ,  19 . . ,  and  duly  recorded  in  Book  .... 

of    the    Record    of    Petitions    for    Relocations,    on    page    

,  State  Engineer,  Secretary. 

NOTE. — This  petition,  if  approved,  must  be  followed  within  sixty  days 
by  a  map  or  plat  on  a  scale  of  two  inches  to  the  mile,  showing  the  location 
of  the  diverting  and  distributing  works  as  relocated,  the  source  of  supply, 
and  the  legal  subdivisions  of  land  irrigated. 


Township  Plats — Showing  Line  of  Ditch  or  Canal. 

The    following   township    plats,    in    number,    show 

(No.  filled  out.) 

where  the  said  ditch  or  canal  heads,  and  where  it  crosses  each  forty-acre 
tract  of  land  along  the  line  of  its  course,  also  the  course  of  the  stream 
from  which  water  is  diverted. 


Signature  of  person   signing   petition. 

NOTICE. — The  blanks  for  No.  of  Township,  Range,  etc.,  at  top  of  blank 
plats,  must  be  properly  filled  out.  Plat  No.  1  should  be  used  in  which  to 
locate  the  head  of  the  canal,  and  Plats  No.  2,  No.  3,  etc.,  must  be  used  in 
their  order  for  each  successive  township  into  which  the  canal  enters.  All 
tracing,  lettering,  etc.,  must  be  done  in  ink,  free  from  blurs  or  blots.  If 
four  blank  plats  are  not  sufficient  to  show  the  entire  line  of  the  canal,  a 
special  additional  blank  will  be  furnished  free  of  charge,  upon  application 
at  the  office  of  the  State  Board. 

[See  township  plat,  p.  1767,  infra. — THE  AUTHOR.] 

(Indorsed :)  Petition  No '. 

(Claim  or  Application.)  '<*' 

No Division  No District  No Petition 

for  a  Permit  to  Relocate    Irrigation    Works.     Township    Plats 
showing  line  of  ditch  or  canaL 
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Application  No 

Water  Division  No ,  District  No 

Application  for  a  Permit  to  Construct  Drainage  Works. 
I, of 

(Name  of  person  signing  application.) 

,  County  of 

(City  or  village  of  which  a  resident.) 

,  State  of ,  being 

(Name  of  County.)  .     (State.) 

duly  sworn  upon  my  oath,  say : 

1st. — That  the  name  of  the  applicant  is 

,  Post- 
individual   owner,   company   or   corporation.) 

office  address,  No Street, 

(Number   of  street.) 
,  County 

(Name   of   postoffice.)  (Name  of  county.) 

State  

(Name  of  State.) 
2d. — That  the  name  adopted  for  the  proposed  ditch  or  canal  is 

(Give  name  of  ditch  or  canal,  if  any.) 
3d. — That  it  is  proposed  to the  waters 

(Drain,  divert,  or  lower.) 

of ,  a  lake  situated  in , 

(Give  name  of  lake  or  pond.)  (Name  of  subdivision.) 

of  Section ,  Township ,  Range 

,  of  the  6th  Principal  Meridian. 

4th. — That  the  surface  area  of  said  lake  is acres  at  low- 
water  stage,  with  an  average  depth  of feet. 

5th. — That  the  ditch  leading  from  said  lake  will  commence  at 

the  side,  and  will  be  miles  in  length,  and  pass 

through  the  following  described  lands,  viz. : 

and  terminate  in  ,  of  Section  ,  Township  , 

Range ,  as  shown  by  the  accompanying  township  plats. 

6th. — That  the  total  territory  drained  by  the  proposed  ditch 
covers  an  area  of acres. 

7th. — That  the  dimensions  of  the  proposed  drainage  ditch  or 
canal  will  be  as  follows : 
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Location.  Depth.  Width  at  Bottom.      Width  of  Top.        Grade  per  mile. 

At  head feet feet feet 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

(Give  dimensions  at  each  point  where  change  in  size  or  grade  is  made  stating 

miles  from  head.) 

8th. — That  the  construction  will  begin  on  or  before  the  ....  day 
of ,19... 

9th. — That  the  works  will  be  completed  on  or  before  the  .... 
day  of ,  19... 

10th. — That  the  estimated  cost  of  said  proposed  drainage  works 
is  as  follows : $ , $ ,  Total,  $ 

llth. — That  the  relation  which  the  subscriber  to  this  affidavit 

bears  to  said  proposed  drainage  works  is  that  of* and 

that  he  is  authorized  to  make  this  affidavit  in  behalf  of  the  interests 

affected. 

•  ^ 

(*The  party  signing  this  application  must  be  the  applicant  himself,  attorney 
in  fact,  partner,  president  or  some  person  having  absolute  authority  to  sign 
for  his  principal.) 

State  of  Nebraska, 
County  of , — ss. 

I  hereby  certify  that  the  foregoing  application  was  signed  in  my 

presence  and  sworn  to  before  me  by ,  this 

day  of ,19.. 


Notary  Public. 
State  of  Nebraska, 
Office  State  Board  of  Irrigation, — ss. 

This  is  to  certify  that  the  foregoing  application  has  been  exam- 
ined   

STATE  BOARD  OF  IRRIGATION, 

•  •• > 

State  Engineer,  Secretary. 
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i 

This  is  to  certify  that  the  foregoing  application  has  been  exam- 
ined and  is  hereby  granted  subject  to  the  following  limitations 
and  conditions: 

1st.  The  work  of  excavation  or  construction  shall  begin  on  or 
before ,  19. .. 

2d.  The  time  for  completing  the  work  shall  extend  to , 

19.. 


STATE  BOARD  OP  IRRIGATION, 

•  •• > 

State  Engineer,  Secretary. 


Approved ,  19 . 


(Indorsed :)  No Division    No ,    District    No. 

Application  for  a  Permit  to  Construct  Drainage  Works. 

State  of  Nebraska,  Office  State  Board  of  Irrigation, — ss.     This  in- 
strument was  filed  for  record  at  ....  o'clock,   ....  noon,  on  the 

....  day  of ,  1 . . . . ,  and  duly  recorded  in  Book , 

on  page ,  State  Engineer,  Secretary. 

NOTE. — This  application,  if  approved,  must  be  followed  within  six  months 
by  a  map  or  plat  on  a  scale  of  not  less  than  two  inches  to  the  mile,  showing 
the  location  of  the  works  and  the  course  of  the  ditch. 


Township  Plats — Showing  Course  of  Canal  and  Location  of  Lake. 

The    following    township    plats,    in    number,    show 

(No.  filled  out.) 

where  the  ditch  canal  heads,  and  where  it  crosses  ea«fc  quarter  section  of 
land  along  the  line  of  its  course  and  the  location  of  lake  to  be  drained. 


Signature  of  Person  Signing  Application. 

NOTICE. — The  blanks  for  No.  of  Township,  Kange,  etc.,  at  top  of  blank 
plats,  must  be  properly  filled  out.  Plat  No.  1  should  be  used  in  which  to 
locate  the  head  of  the  canal  and  lake,  and  Plats  No.  2,  No.  3,  etc.,  must  be  used 
in  their  order  for  each  successive  township  into  which  the  canal  enters.  All 
tracing,  lettering,  etc.,  must  be  done  in  ink,  free  from  blurs  or  blots.  If 
four  blank  plats  are  not  sufficient  to  show  the  entire  line  of  the  canal,  a 
special  additional  blank  will  be  furnished  free  of  charge,  upon  application 
to  the  office  of  the  State  Board. 

[See  township  plat,  p.  1767,  infra. — THE  AUTHOR.] 
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Claim  No ,    Priority  .No 

Water  Division  No ,     District  No 

(The  above  to  be  filled  out  at  the  office  of  Board.) 

Claim  for  the  Waters  of  the  State  of  Nebraska. 
I, of  the 

(Name   of  person  signing  claim.) 

,  County  of , 

(City  or  village  of  which  a  resident.)  (Name  of  county.) 

State  of being  duly  sworn,  upon 

(Name  of  State.) 
my  oath  say: 

1st. — That  the  name  of  the  claimant  is 

,  Postoffice  address, 

(Name  of  person  or  company  for  whom  claim  is  made.) 

No Street 

(Number  and  street.)  (City  or  village.) 

:  County,   

(County.)                                                         (State.) 
2d. — That  the  water  is  claimed  for  the  purpose  of 

(State  the  purpose  for  which  water  is  claimed.) 
3d. — That  the  name  adopted  for  the  ditch  or  canal  is  the 


(Name   of   ditch   or   canal.) 
4th. — That  the  source  of  the  appropriation  claimed  is 


(Name  of  creek  or  river  from  which  water  is  claimed.) 

5th. — That  the  amount  of  the  appropriation  claimed  is 

cubic  feet  per  second  of  time. 

(Number  of  cubic  feet.) 

6th. — That  the  headgate  is  located  on  the 

(North,  south,  east,  or  west.) 

bank  of  the  stream,  in   , 

(Describe  lot  or  forty  acres  in  which  situated.) 

of  Section ,  Township ,  Range , 

(Number.)  (Number.)  (Number,  east  or  west.) 

of  the Principal  Meridian. 

(Number.) 
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7th. — That  the  said  ditch  or  canal, miles  in  length, 

(Number  of  miles.) 

passes  through  the  following  sections  of  land,  as  shown  on  the  ac- 
companying township  plats,  viz.: 

(Describe    each    section    through    which    canal    passes,    stating   township    and 

range.) 

(a)  That  the  portion  of  said  ditch  or  canal, miles 

(Number  of  miles.) 
in  length,  indicated  on  said  plats  by  a  black  line  is  completed. 

(b)  That  the  portion  of  said  ditch  or  canal,  miles 

(Number  of  miles.) 

in  length,  indicated  on  said  plats  by  a  red  line  is  not  completed. 

8th. — That  the  dimensions  of  said  ditch  or  canal  are  (and  will  be 
for  the  uncompleted  portions)  as  follows : 

Headgate — width  in  clear feet ;  depth  of  water  on 

(Number  of  feet.) 

floor  at  low  water, feet. 

(Depth  in  feet.) 

Canal  or  DitcJl. 

Location.  Deptn.  Width  on  Bottom.      Width  on  Top.     Grade  per  mile. 

Below  headgate feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

(Give   dimensions   at   each   point  where   reduced   in  size,   stating   miles   from 

headgate.) 

9th. — That  the  total  excavation  amounts  to cubic 

(Number  of  yards.) 
yards  of  material,  consisting  of 

(State  character  of  material,  whether  rock,  boulders,  sand,  clay,  etc.) 

and  that  the  total  length  of  flumiug  required  is  

(Number  of  feet.) 
feet. 

(a)  That  the  material  thus  far  removed  amounts  to 

cubic  yards. 

(Number  of  yards.) 

(b)  That  the  fluming  completed  amounts  to feet. 

(Number  of  feet.) 
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10th. — That  the  estimated  cost  of  said  ditch  or  canal  is  as  fol- 
lows: Earthwork,  $ Flaming,  $ Headgate, 

4? Other  expenses,  $ Total,  $ 

(a)     That  the  expenditures  thus  far  incurred  are  as  follows: 

Earthwork,  $ Fluming,  $ Headgate,  $ 

Other  expenses,  $ Total,  $ 

llth. — That  it  is  the  intention  that  the  said  ditch  or  canal  shall 
supply  water  to  irrigate  the  following  sections  or  quarter  sections 
of  land,  viz. :  , 

(Give  sections  and  quarter  sections,  stating  number  township  and  range.) 
amounting  in  all  to acres. 

(Total  number  of  acres.) 

12th. — That  the  actual  work  of  excavation  and  construction 

was  begun  on  the   ....   day  of  1....,  and  the  works 

completed,  and  the  appropriation  perfected  on  or 

(Were  or  will  be.) 
before  the day  of 1. ... 

(a)  That  this  claim  is  made,  under  and  by  virtue  of  rights 
deemed  to  have  been  acquired  by 

(State  whether  by  application  of  water  to  a  beneficial  use  without  objection, 
or  by  posting  notice  and  filing  same  with  County  Clerk,  as  prescribed  by 
law.  If  by  use,  state  nature,  date  of  commencement,  and  period  of 
duration;  if  by  filing,  state  date  of  posting  notice,  date  of  record  and 
where  recorded.) 

(b)  That  water turned  into  said  ditch  or  canal 

(Was,  or  will  be.) 

on  or  before  the  ....  day  of ,  1 

13th. — That  the  time  estimated  as  necessary  to  provide  for  the 
application  of  the  amount  of  water  herein  claimed  to  the  bene- 
ficial use  above  stated,  is years  from  April 

(State  number  of  years.) 
4,  1895. 

(c)  That  there  were acres  of  crops  actually 

(Number  of  acres.) 
irrigated  from  said  ditch  or  canal  during  1. ... 

(d)  That  it  is  estimated  that  there  will  be 

(Number  of  acres.) 

acres  of  crops  irrigated  from  said  ditch  or  canal  during  1 

14th. — That  the  relation  which  the  subscriber  to  this  affidavit 
bears  to  said  ditch  or  canal,  or  other  work,  is  that  of 

» 

(State  whether  owner,  manager,  superintendent,  etc.) 
Water  Rights — 104 
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and  that  he  is  authorized  to  make  this  affidavit  in  behalf  of  the 
interests  affected. 

(Signature.) 

State  of , 

County  of , — ss. 

I  hereby  certify  that  the  foregoing  claim  was  signed  in  my 

presence  and  sworn  to  before  me  by ,  this  .... 

day  of ,  1 

[Seal]  , 

Notary  Public. 

NOTICE. — The  above  claim  affidavit  must  be  signed  and  sworn  to  by  some 
person  closely  related  in  interest  (or  having  authority,  delegated  or  otherwise, 
to  make  affidavit)  to  the  ditch,  canal,  or  other  work  in  question;  preferably  by 
the  owner  or  president,  secretary,  or  manager  of  the  company  controlling  same. 

Too  much  care  cannot  be  exercised  in  the  preparation  of  this  affidavit,  as 
it  is  the  foundation  for  all  additional  testimony  that  will  be  taken  (upon  the 
ground)  by  under  secretaries,  to  complete  the  record  from  which  the  Board 
will  determine  the  rights  and  priority  of  the  claimant.  Therefore,  generalities 
must  be  avoided,  and  all  facts  required  Carefully  determined  and  accurately 
stated. 

This  affidavit  must  be  filed  at  the  office  of  the  State  Board  of  Irrigation 

within days  from 1...     Delay  and  neglect  will  jeopardize  the 

rights  of  claimants. 

Proposed  extensions  and  enlargements  of  canals,  ditches,  or  other  works, 
not  protected  by  new  filings  made  previously  to  April  4,  1895,  must  not  be 
included  in  the  above  claim.  Individuals  or  corporations,  desiring  to  make 
such  extensions  or  enlargements,  must  make  application  for  a  permit  from 
the  State  Board,  as  provided  by  the  statute  now  in  force. 

STATE   BOARD   OF   IRRIGATION, 


State   Engineer,   Secretary. 

(Indorsed :)   Claim  No ,  Priority  No ,  Division 

No ,  District  No Claim  for  the  Waters  of  the  State 

of  Nebraska.     State  of  Nebraska.   Office   State  Board  of  Irriga- 
tion,— ss.    This  instrument  was  filed  for  record  at  ....  o'clock,  .... 

noon,  on  the  ....  day  of ,  19 . . ,  and  duly  recorded  in  Book 

....  of  the  Record  of  Claims  for  Appropriations,  on  page   .... 
,  State  Engineer,  Secretary. 


Township  Plats — Showing  Line  of  Ditch  or  Canal. 

The    following    township    plats,    t in    number,    show 

(No.  filled  out.) 

where  the   said  ditch   or   canal   heads,   and  where  it   crosses  each   quarter 
section  of  land  along  the  line  of  its  course. 


Signature  of  person  signing  application. 
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NOTICE. — The  blanks  for  No.  of  Township,  Range,  etc.,  at  top  of  blank 
plats,  must  be  properly  filled  out.  Plat  No.  1  should  be  used  in  which  to 
locate  the  head  of  the  canal,  and  Plats  No.  2,  No.  3,  etc.,  must  be  used  in 
their  order  for  each  successive  township  into  which  the  canal  enters.  All 
tracing,  lettering,  etc.,  must  be  done  in  ink,  free  from  blurs  or  blots.  If 
four  blank  plats  are  not  sufficient  to  show  the  entire  line  of  the  canal,  a 
special  additional  blank  will  be  furnished  free  of  charge,  upon  application 
to  the  office  of  the  State  Board. 

[See  township  plat,  p.  1767,  infra. — THE  AUTHOR.] 


Proof  of  Appropriation  of  the  Waters  of  the  State  of  Nebraska. 

Application  No ,  Water  Division  No 

From ,  in 

% %,  Sec ,T 

N.,  R , County,  Nebraska. 

1.  Q.     State  your  name,  postoffice  address,  County  and  State. 
A &. 

2.  Q.     What  interest  have  you  in  the  canal  or  ditch  built  un- 

der Application  No ? 

A 

3.  Q.    How  did  you  acquire  such  interest? 

A 

4.  Q.     What  transfers  have  been  made,  if  any,  in  the  owner- 

ship of  the  canal? 
A 

5.  Q.     Have  such  transfers  been  recorded  in  the  office  of  the 

State  Board  of  Irrigation? 
A 

6.  Q.     What   is   the   length,    cross-sectional    dimensions    and 

gradient  of  the  main  canal? 

A.    Length Width  at  top  of  water Width 

of  bottom Depth  of  water   Fall  in 

feet  per  mile 

7.  Q.     When  was  the  work  of  excavation  completed  on  the 

main  canal? 
A 

8.  Q.    Have  you  a  headgate  which  can  be  closed  and  securely 

locked,  and  also  a  measuring  flume  so  that  the. flow 
of  water  in  this  canal  can,  be  measured  and  regu- 
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lated  by  the  officers  of  the  State  Board  of  Irriga- 
tion? 

A 

9.  Q.  Is  the  present  site  of  the  headgate  the  same  as  orig- 
inally located,  and  if  not,  under  what  authority  was 
it  moved? 

A 

10.  Q.     What  is  the  total  length  of  laterals  now  constructed? 
A 

11.  Q.     Describe  the  land  irrigated,  giving  the  irrigated  area  of 

both  cultivated  and  uncultivated  land  in  each  legal 
subdivision. 

12.  Q.     If  all  the  land  enumerated  in  the  original  application 

is  not  irrigated,  give  reason  why. 
A 

13.  Q.     Has  there  been  sufficient  water  each  year  since  water 

has  been  applied?     If  not,  state  when  scarcity   oc- 
curred, and  give  reason  why. 
A 

14.  Q.     Has  there  ever  been  filed  in  the  office  of  the  State  Board 

of  Irrigation  a  map  as  required  by  law  and  according 
to  the  rules  and  regulations  of  the  State  Board  of  Irri- 
gation ? 
A 

15.  Q.     Show  on  the  accompanying  blank  plat  the  land  actually 

irrigated  in  each  forty-acre  subdivision,  or  fractional 
part  thereof,  by  carefully  shading  the  same  in  red. 

State  of  Nebraska, 
County, — ss. 

,  being  first  duly  sworn,  deposes  and  says  that 

the  answers  to  the  foregoing  questions  are  according  to  his  dicta- 
tion ;  that  he  has  read  and  knows  the  purport  of  said  questions 
and  answers,  and  that  said  answers  with  all  the  dimensions,  areas, 
and  descriptions  are  true,  and  that  the  accompanying  plat  cor- 
rectly shows  the  land  actually  irrigated  under  Application  No. 
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Subscribed  in  my  presence  and  sworn  to  before  me  this  .... 
day  of ,  19... 


Notary  Public, 

State  of  Nebraska, 
County, — ss. 

and ,  being  first  duly  sworn, 

each  for  himself  deposes  and  says  that  he  is  well  acquainted  with 

the  land  irrigated  under  the Application  No ;  that 

he  has  read  the  foregoing  proof  of  appropriation  and  that  the  an- 
swers to  the  questions  therein  are  true  and  that  the  accompanying 
plat  correctly  shows  the  land  irrigated. 


Subscribed  in  my  presence  and  sworn  to  before  me  this  . . 
day  of ,  19... 


Notary  Public. 


Proof  of  Appropriation  of  the  Waters  of  the  State  of  Nebraska 

for  Power. 

Application  No ,  Water  Division  No 

From ,  in 

%    %,  Sec ,  T. 

N.,  R ,   County, 

Nebraska. 

1.  Q.     State  your  name,  postoffice  address,  County  and  State. 
A 

2.  Q.    "What  interest  have  you  in ,  built  under 

Application  No ? 

A 

3.  Q.     How  did  you  acquire  such  interest? 

A 

4.  Q.     What  transfers  have  been  made,  if  any,  in  the  owner- 

ship of  the  canal? 
A. 
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5.  Q.     Have  such  transfers  been  recorded  in  the  office  of  the 

State  Board  of  Irrigation? 
A 

6.  Q.     What    is    the    length,    cross-sectional    dimensions   and 

gradient  of  the  main  canal? 

A.     Length Width  at  top  of  water Width 

bottom  Depth  of  water Fall  in  feet 

per  mile 

7.  Q.     When  was  the.  work  completed? 

A 

8.  Q.    Have  you  a  headgate  which  can  be  closed  and  securely 

locked,  and  also  a  measuring  flume,  so  that  the  flow 
of  water  in  this  canal  can  be  measured  and  regulated 
by  the  officers  of  the  State  Board  of  Irrigation? 
A 

9.  Q.     Is  the  present  site  of  the  headgate  or  dam  the  same  as 

originally  located,  and  if  not,  under  what  authority 
was  it  moved? 
A 

10.  Q.     What  is  the  total  head  and  volume  of  water  used, 

horse-power  developed  and  daily  product  of  the  plant? 
A 

11.  Q.     Describe  the  plant  fully  and  in  detail. 

12.  Q.     If  all  the  improvements  enumerated  in  the  original  ap- 

plications are  not  built,  give  reason  why. 
A 

13.  Q.     Has  there  been  sufficient  water  each  year  since  water 

has    been    applied?     If  not,  state  when  scarcity  oc- 
curred, and  give  reason  why. 
A 

14.  Q.    Has  there  ever  been  filed  in  the  office  of  the  State  Board 

of  Irrigation  a  map  as  required  by  law  and  according 
to  the  rules  and  regulations  of  the  State  Board  of 
Irrigation  ? 

A 

15.  Q.  Show  on  the  accompanying  blank  plat  a  sketch  of  your 
improvements  with  the  legal  subdivisions  of  land  they 
occupy. 
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State  of  Nebraska, 
County, — ss. 

being  first  duly  sworn,  deposes  and  says  that 

the  answers  to  the  foregoing  questions  are  according  to  his  dicta- 
tion ;  that  he  has  read  and  knows  the  purport  of  said  questions 
and  answers,  and  that  said  answers  with  all  the  dimensions,  areas 
and  descriptions  are  true,  and  that  the  accompanying  plat  cor- 
rectly shows under  Application  No 


Subscribed  in  my  presence  and  sworn  to  before  me  this 
day  of ,  19... 


Notary  Public. 

State  of  Nebraska, 
County, — ss. 

and ,  being  first  duly  sworn, 

each  for  himself  deposes  and  says  that  he  is  well  acquainted  with 

,  Application  No ;  that  he  has  read  the  foregoing 

proof    of    appropriation  and  that  the  answers  to  the  questions 
therein  are  true,  and  that  the  accompanying  plat  correctly  shows 


Subscribed  in  my  presence  and  sworn  to  before  me  this  ....  day 
of ,  19... 


Notary  Public. 


United  States  of  America. 
State  of  Nebraska. 

Certificate  No ,    Division  No 

Office  of  State  Board  of  Irrigation. 

Certificate  of  Appropriation  of  Water. 

This  is  to  certify  that :,  of ,  State  of 

,    ha.,    appropriated  water  from   ,  to  be  used 
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through  the for ,  and  that  the  State  Board  of  Irri- 
gation, under  the  provisions  of  article  2,  of  the  Irrigation  Law  of 
the  State  of  Nebraska,  has  determined  and  established  the  priority 
and  amount  of  the  said  appropriation,  as  follows: 

The  priority  of  the  appropriation  dates  from  ;  the 

priority  for  the  watershed  is  No ,  and  the  priority  for  the. 

stream  is  No.  3. 

The  amount  of  the  appropriation  is  cubic  feet  per  sec- 
ond; the  amount  of  prior  appropriation  from  the  watershed  is 
cubic  feet  per  second,  and  the  amount  of  prior  appropria- 
tion from  the  stream  is cubic  feet  per  second.  The  lands 

to  be  irrigated  are 

The  right  to  water  herein  confirmed  is  restricted  to  the  irriga- 
tion of  the  above-described  land. 

The  amount  of  the  appropriation  shall  not  exceed  the  amount 
herein  stated;  neither  shall  it  exceed  the  capacity  of  said  ditch 
or  canal,  nor  the  least  amount  of  water  that  experience  may  here- 
after indicate  as  necessary  for  the  production  of  crops  in  the  ex- 
ercise of  good  husbandry;  and,  further,  said  appropriation  is  lim- 
ited to  one-seventieth  (1/70)  of  a  cubic  foot  per  second  of  time 
for  each  acre  of  the  above-described  land  to  which  water  is  actually 
and  usefully  applied  for  irrigation. 

I, ,  President  of  the  State  Board  of  Irrigation 

of  the  State  of  Nebraska,  have  hereunto  set  my  hand  this day 

of  . 


President. 
Attest : 


Secretary. 

(Indorsed :)      Certificate    No ,     Division    No 

State  of  Nebraska,  Office  State  Bd.  Irr., — ss.     Recorded  in  Book 

....  of  the  Record  of  Certificates  of  Appropriation,  on  page 

,  State  Engineer,  Secretary.     State  of  Nebraska, 

County, — ss.     Filed  for  record  this  ....  day  of , 

19 . . ,  and  duly  recorded  in  book  ....  of  the  Record  of  Certificates 
of  Appropriation,  on  page  . . . ., ,  County  Clerk. 
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(3d  fd.) 

§  1464.     NEVADA  FORMS. 

(1911.) 

Application   for  permit  to  appropriate  the  public  waters  of  the  State  of 

Nevada. 
Notice  of  application  for  permission  to  appropriate  the  public  waters  of  the 

State  of  Nevada. 

Proof  of  application  of  water  to  beneficial  use. 
Proof  of  the  appropriation  of  water. 
Application  for  permission  to  change  the  point  of  diversion,  manner  of  use, 

point  of  use. 
Certificate  of  appropriation  of  water. 

Serial  No 

Application  for  Permit  to  Appropriate  the  Public  Waters  of  the 

State  of  Nevada. 

Date  of  first  receipt  and  filing  in  State  Engineer's  office, 

Returned  to  applicant  for  correction, 

Corrected  application  filed, 

The  undersigned,    ,   of    ,   County  of 

(Name   of  applicant.) 

,  State  of ,  hereby  make . .  application  for  per- 
mission to  appropriate  the  public  waters  of  the  State  of  Nevada, 
as  hereinafter  stated.  (If  applicant  is  a  corporation  give  date 
and  place  of  incorporation.) 

1.  The  source  of  the  proposed  appropriation  is 

••.«•••«•«••»••«•••••».«••....•«................».••••««••  • 

(Name  of  stream,  lake,  or  other  source.) 

2.  The  amount  of  water  applied  for  is 

second-feet. 

(One  second-foot  equals  40  miner's  inches.) 

3.  The  water  to  be  used  for  . 


(Irrigation,  power,  mining,  manufacturing,  domestic,  or  other  use.) 
4.  The  water  is  to  be  diverted  from  its  source  at  the  following 

point :    

(Describe  as  being  within  a   forty-acre  subdivision  of  public  survey,  or  by 
course  and  distance  to  a  section  corner.    If  on  unsurveyed  land  it  should 
be  so  stated.) 
If  the  water  is  to  be  used  for  irrigation,  supply  the  following 

information : 
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(a)  Number  of  acres  to  be  irrigated  is 


(b)  Description  of  land  to  be  irrigated 


(Describe  by  legal  subdivisions,  or  if  on  unsurveyed  land  it  should  be  so 
stated  and  a  description  provided  in  accordance  with  special  instruction 
from  the  State  Engineer  when  application  is  returned  for  correction.) 

(c)  Irrigation  will  begin  about   and  end  about 

(Month.) 

,  of  each  year. 

(Month.) 

If  water  is  to  be  used  for  power,  mining,  transportation,  or  other 
use,  supply  the  following  information : 

(d)  Power  to  be  developed  is horse-power. 

(e)  Works  to  be  located   

(Give  40-acre  subdivision  on  Avhich  works  will  be  located,  or  locate  by  course 

and  distance  to  a  section  corner.) 

(f )  Point  of  return  of  water  to  stream 

(Describe  in  same  manner  as  point  of  diversion.) 

(g)  Remarks  ' 

Description  of  Proposed  Works. 

(State  manner  in  which  water  is  to  be  diverted,  whether  by  dam  or  other 
works,  whether  through  pipes,  ditches,  flumes,  or  other  conduits.  If 
water  is  to  be  stored  in  reservoirs  it  should  be  so  stated  and  the  location 
of  the  reservoir  should  be  given  with  reference  to  the  legal  subdivisions.) 

5.  Estimated  cost  of  works 

6.  Estimated  time  required  to  construct  works 

7.  Remarks    

(For  use  of  applicant.) 


Applicant. 
By 

APPROVAL  OF  STATE  ENGINEER. 

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion, and  do  hereby  grant  the  same,  subject  to  the  following  limita- 
tions and  conditions: 
........••    ................I....................... 

The  amount  of  water  to  be  appropriated  shall  be  limited  to  the 
amount  which  can  be  applied  to  beneficial  use,  and  not  to  exceed 
cubic  feet  per  second. 

Actual  construction  work  shall  begin  on  or  before 
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Proof  of  commencement  of  work  shall  be  filed  before  

Work  must  be  prosecuted  with  reasonable  diligence  and  be  com- 
pleted on  or  before 

Application  of  water  to  beneficial  use  shall  be  made  on  or  before 


Proof  of  the  application  of  water  to  beneficial  use  must  b2  filed 

with  the  State  Engineer  on  or  before 

Witness  my  hand  and  seal  this  ....  day  of 


State  Engineer. 

(Indorsed:)  No Application  for  Permit  to  Appropriate 

Water.     State  of  Nevada,     Engineer's    Office.     Filed    

Applicant P.  O.  Address. 


Application  No. 


Notice  of  Application  for  Permission  to  Appropriate  the  Public 
Waters  of  the  State  of  Nevada. 

Notice  is  hereby  given  that  on  the  ....  day  of ,  190. ., 

in  accordance  with  section  25.  chapter  XVIII.  of  the  Statutes  of 

1907,  one ,  of ,  County  of and 

State  of ,  made  application  to  the  State  Engineer  of  Ne- 
vada for  permission  to  appropriate  the  public  waters  of  the  State  of 

Nevada.    Such  appropriation  is  to  be  made  from  . , ,  at  points 

,  by  means  of ,  and cubic  feet  per  second 

is  to  be  conveyed  to  points ,  by  means  of ,  and 

there  used 

Water  to  be  returned  to  stream  at 

Date  of  first  publication 

Date  of  last  publication 

Signed:   , 

State  Engineer. 

Proof  of  the  publication  of  this  notice  must  be  filed  with  the  State  Engineer 
within  90  days  from  the  above  date,  or  the  application  will  be  declared  void. 
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Under  Permit  No 

Proof  of  Application  of  Water  to  Beneficial  Use. 

Deposition  of  Holder. 

Question  1.  State  your  name,  occupation,  and  postoffice  ad- 
dress. 

Ans.         

Ques.  2.  If  acting  in  behalf  of  a  corporation,  state  its  name, 
place  of  business,  and  your  authority  for  applying  in  its  behalf. 

Ans.         

Ques.  3.  State  number  and  date  of  permit,  source  of  water  sup- 
ply, and  location  of  point  of  diversion. 

Ans.         

Ques.  4.  Give  name  of  canal  or  other  works  by  which  water  is 
conducted  to  its  place  of  use,  and  state  the  amount  such  works 
are  capable  of  carrying. 

Ans.         

Ques.  5.  State  for  what  purpose  water  is  used,  and  at  what 
point.  (If  for  irrigation,  name  each  subdivision  in  which  used, 
and  number  of  acres  in  each  subdivision  that  have  actually  been 
irrigated  with  said  water.) 

Ans.         , 

Ques.  6.  What  is  the  minimum  required  for  the  use  specified 
above? 

Ans.         

Ques.  7.  If  you  are  not  the  person  or  representative  of  the  cor- 
poration to  whom  the  above-mentioned  permit  was  originally  is- 
sued, please  state  how  ownership  was  acquired  by  present  holder. 

Ans.         

Ques.  8.  State  when,  how,  in  what  amount,  and  to  what  ex- 
tent, the  water  diverted  under  the  above-mentioned  permit  has 
been  used. 

Ans 

Signed :  

I  hereby  certify  that  the  foregoing  testimony  was  read  to  the 
above  subscriber  before  its  signing,  and  I  believe  him  to  be  the 
person  he  represents  himself  to  be,  and  that  said  testimony  was 
subscribed  and  sworn  to  before  me  at  my  office  in ,  County 
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of   ,  State  of   ,  on  this   ....  day  of   , 

A.  D.  19.. 


I  have  examined  the  within  testimony  and  the  within  described 
premises  and  find  the  holder's  claim  to  his  use  of  water  to  be  in 
accordance  with  the  facts  to  the  best  of  my  knowledge  and  belief. 


State  Engineer. 

(Indorsed:)  Under  Permit  No Proof  of  Application  of 

Water  to  Beneficial  Purposes.     Deposition  of  Holder.    Amount  of 

water  Source   County   Purpose 

Place  of  use    Date  of  priority 

Received  and  filed. . 


Proof  of  the  Appropriation  of  Water. 


State  your  name 

1.  Q.     Postoffice. 

A : 

2.  Q.     State  the  use  to  which  the  water  has  been  applied. 

A 

3.  Q.     State  the  means  of  diversion  employed. 

A '. 

4.  Q.     If  through  a  ditch  state  its  name. 

A 

5.  Q.     (a)   State  date  of  survey  of  the  ditch  or  other  distrib- 
uting works  through  which  the  water  claimed  is  diverted,     (b) 
The  date  when  the  construction  of  such  ditch  was  begun  and  when 
completed. 

'  A.     (a) 

(b) 

6.  Q.     If  any  enlargements  were  made,  state  the  date  when 
begun  and  the  date  when  completed. 

A 

7.  Q.     State  dimensions  of  the  ditch  as  originally  constructed, 
and  as  enlarged. 

A. 
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8.  Q.     State  the  name  of  person,  association  of  persons  or  cor- 
poration who  built  the  ditch  or  canal,  and  the  name  or  names  of 
its  present  owners. 

A 

9.  Q.     State  the  nature  of  your  title  to  the  land  for  which  an 
appropriation  is  claimed,  and  if  not  owned  by  you  give  the  name 
of  the  owner  and  the  nature  of  the  possessory  right  which  you 
exercise. 

A 

10.  Q.     State  the  year  when  water  was  first  used  for  irrigation 
or  other  beneficial  purposes,  and  by  whom.     If  for  irrigation, 
give  the  number  of  acres  watered  the  first  year,  with  the  legal 
subdivisions  on  which  the  water  was  used,  and  as  near  as  may 
be  the  acres  irrigated  in  each  legal  subdivision. 

A 

11.  Q.     State  the  number  of  acres  watered   each  subsequent 
year,  and  give  the  legal  subdivisions  on  which  the  water  was 
used,  and  as  near  as  may  be  the  acres  irrigated  in  each  legal  sub- 
division. 

A 

12.  Q.     If  water  is  claimed  for  irrigation,  give  the  legal  sub- 
divisions of  land  owned  or  controlled  by  you  for  which  an  appro- 
priation is  claimed. 

A 

13.  Q.     State  the  acreage  said  ditch  is  capable  of  watering, 
give  the  legal  subdivisions  of  land  which  it  can  be  made  to  irri- 
gate, and  state  who  owns  said  land. 

A 

14.  Q.     State  the  character  of  the  soil  and  the  kind  of  crops 
cultivated. 

A 

15.  Q.    Are  you  an  owner  in  said  ditch?     If  so  state  your  pro- 
portionate interest  therein. 

A. 

16.  Q.     The  plat  prepared  by  the  State  Engineer  is  hereby 

accepted  as  showing  correctly  the  location  of  the Ditch 

and  the  land  which  can  be  irrigated  therefrom. 

A. 
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17.  Q.     When  does  your  irrigation  season  begin  and  when  does 
it  end? 

A 

18.  Q.     If  water  is  used  for  other  purposes  than  irrigation, 
state  the  nature  of  such  use,  the  time  when  such  use  began,  and 
how  much  water  is  required  for  such  purpose. 

A      

19.  Q.     During  what  months  is  the  water  used? 

A 

20.  Q.     Have  you  had  sufficient  water  each  year  since  the  use 
for  which  an  appropriation  is  claimed  began?     If  not,  state  the 
years  of  scarcity,  the  months  when  the  supply  was  insufficient, 
and  the  reason  of  such  scarcity. 

A 

Signed : 

,  Nevada,  ,  19 ... 

Sworn  to  and  subscribed  before  me  at ,  this day 

of ,  19... 


Notary  Public. 
Remarks :    

(Indorsed:)    Proof  of   Appropriation.     Date   of   appropriation, 

Priorities:    General,  Stream,  Name 

of  stream, Tributary  of   Name  of  claim- 
ant,        Filed  in  this  office  this   ....   day  of   , 

19 ,  State  Engineer. 


No. 


Application  for  Permission  to  Change  the  Point  of  Diversion, 
Manner  of  Use,  Point  of  Use. 

To  the  Honorable  State  Engineer  of  the  State  of  Nevada,  Carson 
City,  Nevada: 

The  undersigned, ,  whose  postoffice  address  is 

,  County  of  ,  State  of  ,  hereby  makes 

application  to  the  Honorable  State  Engineer  for  permission  to 


1664  (3ded.)'  Pt.  IX.     FORMS.  §1464 

[Printed  blank i  can  be  obtained  from  the  State  Engineer.] 

change  the of  the  waters  of ,  in  said 

County,  which  have  been  heretofore  appropriated  and  used  by 
him  as  hereinafter  stated,  and  in  that  behalf  shows: 

First. — That  your  applicant  and  his  predecessors  in  interest 

have  for  over years,  next  last  past,  beneficially  used  and 

appropriated  all  of  the  waters  of  said  ,  ,  and 

during  all  of  said  period  have  by  means  of  dams  and  ditches,  con- 
veyed all  of  said  waters  upon  lands  occupied,  possessed  and  culti- 
vated by  them  and  there  used  the  same  for  the  purpose  of  irriga- 
tion on  said  lands,  and  for  raising  crops  of  grain  and  other  farm 
products  thereon. 

Second. — That  said  lands  so  possessed,  cultivated  and  irrigated 

by  them  are  situated  along  and  near ,  and,  as  nearly  as 

can  be  ascertained,  are  in ,  and  the  points  of  diversion 

at  which  said  waters  have  been  so  diverted  by  said  dams  and 
ditches  are  situated  along  said ,  in  said  subdivisions. 

Third. — That  said runs  over  and  across  the 

Fourth. — That  the  said  user  of  said  waters  by  applicant  and  his 

predecessors  have,  during  all  of  said  period  of  over years, 

been  open,  notorious,  under  claim  of  right,  adversely  to  all  the 
world,  and  prior  to  all  persons,  and  that  applicant  now  has  and 
owns  the  exclusive  prior  right  to  the  use  of  all  of  the  waters  of 
said 

Fifth. — That  applicant  desires  to  change  his  of  the 

waters  of  said ,  and  to  divert  said  waters  at  a  point  in 

the ,  and  by  means  of  dams,  reservoirs,  ditches  and  chan- 
nels to  convey  said  waters  of  said  ,  and  the  whole 

thereof,  being  approximately  cubic  feet  per  second,  to 

and  upon  the  following  described  lands : 

comprising acres,  and  to  there  make  use  of  all  the  said 

waters  to  irrigate  the  said  last-mentioned  lands  and  to  raise 
crops  of  produce  thereon. 

Sixth. — That  to  accomplish  said  purpose,  applicant  has  con- 
structed a  dam  and  reservoir  in  said  ,  and  has  con- 
structed ditches  therefrom,  for  the  purpose  of  conveying,  and 
by  means  of  which  he  desires  to  convey  all  of  said  waters  across 

the ,  thence  by of ,  to ,  and 

thence  by  and  ditches  to  be  constructed  therefrom  to 
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convey  all  of  said  waters  to  and  upon  the  lands  described  in  para- 
graph   above. 

Wherefore,    your    applicant  prays  that  such  change    in    the 

,  and  ,  and  in  the  description  thereof,  may  be 

authorized  by -the  Honorable  State  Engineer,  and  that  said  offi- 
cer take  such  measures  respecting  publication  and  other  matters 
relating  thereto  as  may  be  required  by  the  statutes  in  such  case 
made  and  provided. 


By , 

Attorney  for  

State  of , 

County  of , — ss. 

I,  ,  being  first  duly  sworn,  deposes  and  says: 

That  he  is  a  citizen  of  the  United  States  of  America,  over  the  age 
of  twenty-one  years,  and  is  the  applicant  whose  name  is  subscribed 

to  the  foregoing  application  for  change  of of  the  waters 

of  the ;  that  he  has  read  the  foregoing  application  and 

knows  the  contents  thereof  and  that  the  same  is  true. 


Subscribed  and  sworn  to  before  me  this  ....  day  of , 

A.  D.  19.. 


Notary  Public  in  and  for  the  County  of ,  State  of  Nevada. 

My  commission  expires ,  19 ... 

APPROVAL  OF  STATE  ENGINEER. 

The  number  of  this  permit  is 

Date  of  receipt  of  first  application ,  19. .. 

Return  to  applicant  for  correction ,  19. .. 

Corrected  application  received ,  19 ... 

Publication  of  notice  completed ,  19. .. 

Recorded  in  Book ,  page 

Approved ,  19 ... 

This  is  to  certify  that  I  have  examined  the  within  application 
for  a  permit  to  appropriate  the  public  waters  of  the  State  of 
Nevada,  and  hereby  grant  the  same,  subject  to  the  following  limi- 
tations and  conditions: 

Water  Rightt — 105 
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The  amount  of  water  to  be  appropriated  not  more  than 

cubic  feet  per  second. 

The  construction  of  the  within  described  works  to  be  com- 
menced not  later  than 

One-fifth  of  the  work  above  specified  to  be  completed  on  or  be- 
fore   

The  whole  of  said  work  to  be  completed  on  or  before 

The  time  for  the  proof  of  beneficial  use  of  water  appropriated 
in  accordance  herewith,  to  extend  to 

Witness  my  hand  this  ....  day  of 19. .. 


State  Engineer. 


Certificate  of  Appropriation  of  Water. 

Certificate  Record ,  Page 

Whereas,  has  presented  to  the  State  Engi- 
neer of  the  State  of  Nevada  proof  of  appropriation  of  water  from 

,  through  the Ditch  for  irrigation  of  the  lands 

herein  described,  lying  and  being  in  County,  Nevada, 

and  for 

Now  know  ye,  that  the  State  Engineer,  under  the  provisions 
of  section  13,  chapter  4,  Statutes  of  Nevada,  1903,  has  determined 
the  priority  and  amount  of  such  appropriation  as  follows: 

Name  of  appropriator,  ;  postoffice  address, 

Nevada;  general  priority  number  on  main  stream, 

;  priority  number  on  ;  amount  of  appropriation, 

acre-feet  per  year ;  amount  of  prior  appropriations, 

acre-feet  per  year;  date  of  appropriation,  ;  description 

of  land  to  be  irrigated,  and  for  which  this  appropriation  is  deter- 
mined  

The  right  to  water  hereby  determined  is  limited  to  irrigation 

and  the  use  is  restricted  to  the  place  where  acquired 

and  to  the  purpose  for  which  acquired;  rights  for  irrigation  not 
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to  exceed  three  acre-feet  per  year  for  each  acre  of  land  for  which 

appropriation  is  herein  determined   

In  testimony    whereof,  I,    ,   State  Engineer, 

have  hereunto  set  my  hand  this   ....   day  of   ,  A.  D. 

19.. 


State  Engineer. 
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(3d  ed.) 

§  1465.     NEW  MEXICO  FORMS. 

(1911.) 

(In  addition  to  the  following  forms,  a  pamphlet  of  instructions  is  issued 
similar  to  that  of  Colorado,  containing  requirements  for  maps  and  speci- 
fications, and  statement  of  fees. — THE  AUTHOR.) 

Application  for  permit  to  appropriate  th«  public  waters  of  the  territory  of 
New  Mexico. 

Approval  of  Territorial  Engineer. 

Territorial  Engineer's  instructions  and  explanations  for  filling  out  applica- 
tion blanks. 

Bond. 

Notice  of  application  for  permit. 

Certificate  of  construction. 

License  to  appropriate  water. 

Read  Instructions  Before  Filling  the  Blanks. 
Maps  Must  Accompany  This  Application. 

Application  for  Permit  to  Appropriate  the  Public  Waters  of  the 
Territory  of  New  Mexico. 

No 

1.  Date  of  receipt  of  application 

2.  Name  of  applicant  

Postoffice  address,  County  of 

,  Territory  of  New  Mexico. 

3.  If  applicant  is  a  corporation,  give 

(a)  Date  and  place  of  organization  of  corporation 

(b)  The  amount  of  capital  stock,  $ 

(c)  The  amount  paid  in  $ 

(d)  The  names  and  addresses  of  directors 

4.  Quantity  of  water  claimed sec.  ft. 

(a)  By  diversion sec.  ft 

(b)  Storage  of  flood  waters ac.  ft. 

(c)   

5.  Periods  of  annual  use sec.  ft.  from to 

sec.  ft.  from to 


S 1465  NEW  MEXICO  FORMS.  (3d  ed.)  1669 

[Printed  blanks  can  be  obtained  from  the  State  Engineer.] 

6.  Source  of  water  supply : 

(a)  Name   

(b)  Which  is  a  tributary  of 

7.  Location  of  point  of  diversion ,  Section , 

Township ,  Range 

(If  on  unsurveyed  land  describe  fully.) 

8.     To  be  used  for  . 


Irrigation  and  Domestic  Use: 

(a)  Number  of  acres  to  be  irrigated  acres. 

(b)  In  the  following  legal  subdivisions 

Manufacturing,  Mining  and  Power  Purposes: 

(a)  To  be  used  for 

(b)  Amount  of  power  to  be  generated horse-power. 

(c)  At  what  point 

(d)  At  what  point  will  water  be  returned 

9.  Estimated  cost  of  work,  $ 

10.  Description  of  work  for  diversion  

Dimensions  of  Storage  Works: 

(a)  Height  of  dam  ....  feet ;  length  of  dam  at  top 

feet ;  length  of  dam  at  bottom   feet ;  material 

used  in  connection  (wood,  earth,  stone,  or  concrete) . . . 

(b)  Capacity  of  reservoir ac.  ft. 

Dimensions  of  Canal  or  Ditch: 

(a)  Size  of  headgate — width ft. ;  height ft. 

(b)  Canal  is width  at  bottom ft. ;  width  at 

water  line    ft. ;   depth    ft.    Average 

grade  per  1,000  ft.  is ft. 

Length  of  main  canal  is miles  and  across  the  following 

sections : 

11.  Other  reservoirs  and  canals,  name  or  number,  location  and 
size  and  capacity  of  each 

12.  Reference 

(Give  name  of  bank  and  merchant  reference.) 

I, ,  do  solemnly  swear  that  the  statements  and 

answers  to  questions  in  this  application  are  true  to  the  best  of 
my  knowledge. 

Claimant,   
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Subscribed  and  sworn  to  before  me  this  ....  day  of 
191.. 


Notary  Public. 

(Approved  by  the  Board  of  Water  Commissioners,  May  7,  1907.)  Fee  of  five 
dollars  and  maps  required  by  law  to  accompany  this  application. 

APPROVAL  OF  TERRITORIAL  ENGINEER. 

The  number  of  this  permit  is 

Date  of  receipt  of  first  application ,  19 .... 

Return  of  map,  application  for  correction ,  19. ... 

Corrected  map,  application  received ,  19. ... 

Publication  ordered ,  19 ...     Paper 

Publication  of  notice  completed  and  proof  filed ,  19. ... 

Application  recorded  in  Book ,  page 

Approved   ,  19 

This  is  to  certify  that  I  have  examined  the  within  application 
for  a  permit  to  appropriate  the  public  waters  of  the  Territory 
of  New  Mexico,  and  hereby  approve  the  same. 

The  Amount  of  Water  to  be  Appropriated. 

(a)  cubic  feet  per  second ;  (b)  By  storage acre- 

ft.  (c)  Remarks 

The  construction  of  the  within  described  works  to  be  com- 
menced not  later  than 

One-fifth  of  the  work  above  specified  to  be  completed  on  or  be- 
fore   

The  whole  of  said  work  to  be  completed  on  or  before 

The  time  for  application  to  beneficial  use  shall  not  be  later 
than 

Witness  my  hand  this  ....  day  of ,  19. .. 


Territorial  Engineer. 
(Application  should  be  recorded  in  office  of  County  Probate  Clerk.) 

(Indorsed:)    Permit    No Application    for    Permit    to 

Appropriate  the  Public  Waters  of  the  Territory  of  New  Mexico. 
Name  P.  O.  address Quantity  appropri- 
ated    From  For  Location  of  Point  of 

Diversion.     Section ,  Township , ,  Range Ap- 
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plication  received Approved Recorded  in  Book 

....,  page    Final  application  to  beneficial  use  of  water 

appropriation  in  accordance  with  this  permit. 


Territorial  Engineer's  Instructions  and  Explanations  for  Filling 
Out  Application  Blanks. 

BEAD  CAREFULLY. 

Sec.  1.     Do  not  fill  in  section  one.     This  blank  is  left  for  the  Engineer. 

Sec.  2.     Plainly  fill  in  the  name*  of  the  applicant  and  address. 

Sec.  3.  If  applicant  is  a  corporation,  company  or  firm,  plainly  fill  out 
blanks  under  section  three.  Give  date  of  filing  certificate  of  incorporation  in 
office  of  Secretary  of  Territory  of  New  Mexico. 

Sec.  4.  Quantity  of  water  claimed  should  be  the  total  amount  in  cu.  ft. 
per  sec.  to  be  beneficially  used  during  the  average  periods  of  annual  use.  This 
amount  cannot  be  in  excess  of  1  sec.  ft.  for  70  acres.  One  sec.  ft.  running 
eight  months  would  cover  70  acres  nearly  7  ft.  deep.  The  amount  of  water 
sufficient  to  cover  the  ground  2J/i  ft.  deep  is  generally  considered  plenty  if 
beneficially  used,  therefore  one  sec.  ft.  would  be  sufficient  to  irrigate  100  to 
200  acres.  If  all  of  this  water  is  purely  diversion  then  the  same  amount 
should  be  filled  in  the  blank  space  after  (a) ;  also  state  under  (c)  how  the 
works  are  to  be  used. 

If  the  water  asked  for  is  flood  water  or  unappropriated  winter  flow,  etc.,  and 
has  to  be  stored,  then  you  should  fill  in  under  (b)  the  total  capacity  of  the 
storage  reservoirs,  also  under  (c)  state  how  many  times  the  reservoirs  will 
l»e  filled  during  the  year  and  at  what  times.  (For  example:  Reservoirs  are 
to  be  filled  twice  during  the  year,  once  from  the  winter  flow  of  the  river 
and  once  from  floods  and  summer  rain.)  The  amount  of  one  sec.  ft.  of 
water  running  for  24  hours  would  equal  about  1.98  ac.  ft.,  therefore  one 
sec.  ft.  running  eight  months  would  equal  about  475  ac.  ft.;  in  this  way  you 
can  calculate  how  much  storage  water  would  equal  a  certain  number  of 
sec.  ft.  during  an  irrigation  season  of  eight  months,  and  place  that  amount 
as  the  quantity  of  water  claimed.  Then  also  under  (c)  state  the  maximum 
amount  of  water  in  cu.  ft.  per  sec.  you  intend  to  divert  when  the  water  is 
diverted  from  the  source  of  water  supply  to  the  reservoir  or  if  the  reservoir 
is  formed  by  a  dam  across  the  water  supply  or  stream  then  the  maximum 
amount  of  water  in  cu.  ft.  per  sec.  you  intend  to  store  should  be  stated, 
which  could  be  the  maximum  flow  of  unappropriated  water  in  the  water 
supply  up  to  the  capacity  of  your  appropriation. 

If  the  water  claimed  in  both  diversion  for  water  used  without  storage 
water,  then  fill  out  all  blanks  according  to  instructions.  The  quantity  of 
water  claimed  would  then  be  the  total  of  the  water  claimed  under  storage 
(as  calculated  by  the  above  instructions)  and  water  claimed  by  diversion. 

Sec.  5.  Is  the  place  for  the  periods  of  annual  use.  Irrigation  period 
averages  in  this  Territory  from  some  time  in  March  to  some  time  in  October. 
Then  in  filling  out  sec.  ft.  from,  say  March  31st  to  October  18th.  In  some 
cases  where  there  is  a  little  water  used  beneficially  during  the  winter 
months  you  will  fill  out  in  the  second  place  for  periods  of  annual  use  the 
number  of  sec.  ft.  from,  say  October  15th  to  March  31st.  Remember  these 
periods  are  for  the  use  and  not  the  periods  that  you  are  to  store  water  in 
a  storage  proposition. 

Sec.  6.     Fill  out  plainly  each,  blank  under  this  section. 
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Sec.  7.  The  point  of  diversion  in  a  purely  diversion  proposition  is  the 
point  where  the  canal  takes  the  water  out  of  the  river,  arroyo  or  water 
supply,  and  is  also  the  same  in  a  storage  proposition  where  the  water  is 
diverted  by  canal  to  the  reservoir,  but  where  the  reservoir  is  formed  by  a 
storage  dam  across  the  water  supply  then  the  point  of  diversion  is  at  the 
outlet  of  said  reservoir. 

If  on  unsurvoyed  lands  describe  the  above  location  fully. 

Sec.  8.  State  all  the  purposes  for  which  the  water  is  to  be  used.  If  for 
irrigation  state  under  (a)  the  total  number  of  acres  to  be  irrigated,  under 
(b)  the  location  of  land  to  be  irrigated;  if  for  mining,  or  power  purposes 
fill  out  blanks  for  that  purpose.  Where  same  water  js  to  be  used  for  several 
purposes,  fill  out  all  blanks  referring  to  the  different  purposes. 

Sec.  9.     State  estimated  cost  of  work. 

Sec.  10.     Describe  works  of  diversion  fully. 

If  the  proposition  has  a  diverting  canal  which  diverts  into  a  reservoir  and 
from  there  into  a  distributing  canal,  fully  describe  diverting  canal  in  first 
blank  in  section  10,  giving  section,  grade *and  capacity  of  diverting  canal, 
dimension  of  headgate,  and  if  there  is  a  little  diversion  dam  describe  that 
also,  giving  maximum  height  and  length  and  material  used  in  construction. 

Under  dimension  of  storage  works  if  your  proposition  has  a  storage  reser- 
voir, fill  out  blanks  left  for  such  purposes.  If  there  is  more  than  one  reservoir 
give  the  required  data  for  reservoir  No.  2  under  Sec.  11. 

Under  dimensions  of  canal  or  ditch  give  the  dimensions  of  your  main  dis- 
tributing canal.  If  you  have  more  than  one  main  distributing  canal  put  the 
required  data  of  canal  No.  2  also  under  Sec.  11. 

Sec.  11.  Is  for  other  descriptions  necessary  to  define  the  application  and 
for  remarks.  Sec.  12  is  to  give  a  reference  of  some  bank  and  merchant  as  to 
your  ability  to  complete  the  works  described  in  your  application. 

Claimant  must  sign  affidavit  to  above  statements  before  a  notary  or  other 
officer  qualified  to  administer  oaths. 

If  the  application  is  to  enlarge  an  old  proposition,  fill  out  the  blanks  ac- 
cording to  the  enlarged  project;  then  state  under  Sec.  11  give  the  required 
data  necessary  to  define  your  old  works. 

Do  not  write  in  blanks  left  for  the  approval  of  the  Engineer. 


Bond. 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  That  we, , 

as  principal,  and and ,  as  his 

sureties,  are  held  and  firmly  bound  unto  the  Territory  of  New 

Mexico  in  the  sum  of Dollars,  for  the  payment  of  which 

we  bind  ourselves,  our  heirs,  executors,  administrators  anjd  assigns 
firmly  by  these  presents.     Sealed  with  our  seals  and  dated  this 

day  of ,19... 

The  condition  of  the  foregoing  obligation  is  such,  that  whereas, 

the  above-bounden has  made  application  to  Ver- 

non  L.  Sullivan,  Territorial  Engineer,  for  a  permit  to  appropriate 

water  under  the  laws  of  the  Territory  of  New  Mexico  for 

purposes,  as  evidenced  by  his  said  application  numbered   
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on  file  in  the  office  of  said  Engineer,  to  which  reference  is  had, 
and  which  is  hereby  made  a  part  of  this  obligation. 

Now,  THEREFORE,  if  any  permit  is  granted  to  the  above-named 
principal  upon  said  application,  and  if  said  principal  shall,  in  ac- 
cordance with  the  terms  of  such  permit  to  appropriate  water, 
carry  the  construction  of  his  proposed  project  to  completion  as 
required  by  said  permit,  then  this  obligation  to  be  null  and  void, 
otherwise  to  remain  in  full  force  and  effect. 

[Seal] 

[Seal] 

• [Seal] 

Territory  of  New  Mexico, 
County  of , — ss. 

On  this  ....  day  of ,  19.  .,  before  me,  a within 

and  for  said  county,  personally  appeared  ,  per- 
sonally known  to  me  to  be  the  same  persons  whose  names  are  sub- 
scribed to  the  foregoing  bond,  and  each  for  himself  acknowledged 
that  he  had  executed  the  same  for  the  uses  and  purposes  therein 

expressed.     And  the  said  ,  surety,  being  by  me 

first  duly  sworn,  deposes  and  says  that  he  is  worth  the  sum  of 

$ over  and  above  his  just   debts  and  liabilities  and   the 

amount  by  law  exempt  from  execution,  in  property  situated  in  the 
Territory  of  New  Mexico,  and  described  as  follows : 

And  the  said  ,  surety,  being  by  me  first  duly 

sworn,  deposes  and  says  that  he  is  \vorth  the  sum  of  $ over 

and  above  his  just  debts  and  liabilities  and  the  amount  by  law  ex- 
empt from  execution,  in  property  situated  in  the  Territory  of  New 
Mexico,  and  described  as  follows : 

WITNESS  my  hand  and  official  seal  the  day  and  year  last  above 
written. 


I  hereby  approve  the  foregoing  bond  this day  of 

19.. 


Territorial  Engineer. 
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(Indorsed:)  Bond.     In  the  Matter  of  an  Application  for  a  Per- 
mit   to    Appropriate    Public    Water.     Permit    No Name 

Address      Filed      Approved 


May  4,  1910. 

To  the  Attorneys,  Civil  Engineers, 
County  Surveyors  and  General 
Public : 

Gentlemen:  Within  the  last  three 
years  there  has  been  over  four  hun- 
dred applications  for  permits  to  ap- 
propriate the  public  waters  of  the 
Territory  of  New  Mexico  and  in  a 
great  many  cases  applications  have 
been  filed  which  apparently  were  not 
for  the  purpose  of  developing  the  pro- 
ject but  for  speculative  purposes  or 
for  the  purpose  of  throwing  clouds 
upon  other  permits  to  appropriate 
water  from  this  same  supply. 

In  view  of  the  intention  of  the 
legislature  in  passing  the  Irrigation 
Act  of  1907  in  which  it  intended  to 
promote  real  development  and  actual 
construction,  this  office  has  deemed  it 
advisable  to  hereafter  require  a  satis- 
factory bond  as  evidence  of  the  abil- 
ity of  the  applicant  to  carry  his 
application  to  completion. 

The  bona  fide  developer  will  hail  this 
new  rule  with  approval  for  he  is  more 
protected  in  his  application  as  the  re- 
quiring of  this  bond  will  prevent  to  a 
large  extent  the  filing  of  other  appli- 
cations for  permits  to  appropriate 
water,  which  might  be  conflicting  with 
his,  for  speculative  purposes. 

This  rule  has  been  established  after 
very  careful  consideration  of  the  great 
necessity  of  actual  development  in 
irrigation  and  power  matters  in  this 
Territory. 

The  following  rule  which  has  been 
officially  approved  by  the  Board  of 
Water  Commissioners  will  hereafter 
be  in  effect  as  an  appendix  to  our 
general  printed  rules  and  regulations. 

Eule  and  "Regulation. 

Hereafter  the  Territorial  Engineer 
will  require  with  every  application  for 


a  permit  to  appropriate  water  under 
the  laws  of  New  Mexico  a  satisfactory 
bond,  to  be  approved  by  him,  as  evi- 
dence of  the  ability  of  the  applicant 
to  carry  the  construction  to  comple- 
tion and  upon  failure  to  complete 
such  project  as  required  by  the  per- 
mit, if  granted,  the  bond  will  be  for- 
feited and  the  amount  will  be  paid 
into  the  Hydrographic  Survey  Fund 
of  the  Territorial  Treasury. 

It  is  provided  that  no  bond  will  be 
required  when  the  application  is  for 
not  more  than  2  second-feet  or  five 
hundred  acre-feet  per  annum. 

The  bond  required  for  water  filings 
for  irrigation,  power,  mining  and 
manufacturing  purposes  will  be  as 
follows : 

For  2  to  5  second-ft.  (cubic  feet 
per  second  of  time)  or  500  to  1,500 
acre-feet  per  annum,  $250.00 ;  5  to  10 
sec.  ft.  or  1,500  to  3,000  acre-feet 
per  annum,  $500.00;  10  to  20  sec.  ft. 
or  3,000  to  6,000  acre-feet  per  annum, 
$1,000;  20  to  40  sec.  ft.  or  6,000  to 
"12,000  acre-feet  per  annum,  $2,000; 
40  to  75  sec.  ft.  or  12,000  to  25,000 
acre-feet  per  annum,  $3,500;  75  to 
150  sec.  ft.  or  25,000  to  60,000  acre- 
feet  per  annum,  $6,000;  150  to  300 
sec.  ft.  or  60,000  to  125,000  acre-feet 
per  annum,  $8,000;  300  to  500  sec.  ft. 
or  125,000  to  250,000  acre-feet  per 
annum.  $10,000;  and  all  above  this 
last-named  amount,  $15,000. 

Bonds  on  applications  for  water  for 
power,  mining  or  manufacturing  pur- 
poses only  will  be  one-half  as  required 
for  irrigation  purposes. 

In  case  such  satisfactory  bond  be 
not  filed  within  thirty  days  after  the 
receipt  of  the  application  at  the  office 
of  the  Territorial  Engineer,  such  ap- 
plication will  be  rejected. 
Yours  very  truly, 

VERNON  L.  SULLIVAN, 
Territorial  Engineer. 
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Notice  of  Application  for  Permit. 

Santa  Fe,  New  Mexico, ,  19 . . 

Mr 

Dear  Sir: — 

You  are  hereby  instructed  to  publish  the  following  notice  in 

some  newspaper  of  general  circulation  in  the  said stream 

system,  once  a  week  for  four  consecutive  weeks,  and  file  proof  of 
said  publication  with  the  Territorial  Engineer  before  ....  of 
,  19 ...  Name  of  paper 


Territorial  Engineer. 

Notice  is  hereby  given  that  on  the  ....  day  of ,  19. ., 

in  accordance  with  Section  26,  Irrigation  Law  of  1907 

of ,  County  of ,  Territory  of  New  Mexico,  made 

application  to  the  Territorial  Engineer  of  New  Mexico  for  a  permit 
to  appropriate  from  the  Public  Waters  of  the  Territory  of  New 
Mexico. 

Such  appropriation  is  to  be  made  from  ,  at  points 

By  means  of and  cu.  ft.  per  sec.,  or 

ac.  ft.,  is  to  be  conveyed  to  points 

By  means  of 

and  there  used  for 

The  Territorial  Engineer  will  take  this  application  up  for  con- 
sideration on  the day  of ,  19 .  . ,  and  all  persons  who 

may  oppose  the  granting  of  the  above  application  must  file  their 
objections  with  the  Territorial  Engineer  on  or  before  that  date. 


Territorial  Engineer. 


Certificate  of  Construction. 


Certificate  No Refers  to  permit  No 

This  is  to  certify,  that  I  have  inspected  the  works  known  as 

,  which  are  located  in  Sec ,  Twp ,  Rng. 

of  the  Territory  of  New  Mexico  and  find  that  they  have 

been  properly  and  safely  constructed  and  are  in  satisfactory  con- 
dition. 
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The  capacity  of  said  works  I  find  to  be  as  follows : 

Canal sec.  ft 

Reservoir acre-feet  

Said  works  as  constructed  differ  from  the  original  plans  as  fol- 
lows :    

Which  will  limit  the  water-right  from  the  original  application  a* 
follows : 

Witness  my  hand  this  ....  day  of ,  A.  D.  19. . . 


Territorial  Engineer. 

(Indorsed:)  No Refers  to  Permit  No Certificate 

of    Construction.     Name     Address     Re- 
corded in  Book  . . . .,  page ,  Territorial  Engineer's 

Office. 


License  to  Appropriate  Water. 

Recorded  in  Book  No ,  page  ....     Refers  to  permit  No 

Whereas,   ,  has  actually  made  application  to 

beneficial  use  of sec.  ft.  of  water  through   ,  under 

Permit  No ,  for  irrigation  of  the  following  described  lands 

being  in    ,  County  of    ,  New  Mexico,  to   wit : 

If  for  other  purposes  state  for  what : 

Now,  therefore,  I,  ,  Territorial  Engineer  un- 
der the  provisions  of  the  Irrigation  Law  of  1907,  issue  this  license 

to  of  ,  County  of  ,  New  Mexico, 

to  use  the  same  for  the  above-stated  purposes  and  can  be  changed 
only  as  provided  by  law. 

Date  of  application  for  permit  to  appropriation  was  ....  day 
of ,19.. 

In  testimony  whereof,  I, ,  Territorial  Engi- 
neer of  New  Mexico,  have  hereunto  set  my  hand  this day  of 

,  A.  D.  19... 


Territorial  Engineer. 

(Indorsed:)    No Refers   to  Permit  No License 

to  Appropriate.     Name Address Recorded 

in  Book    ,  page    ,  Territorial  Engi- 
neer's Office. 
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§    1466.     NORTH  DAKOTA  FORMS. 

(1911.) 

Application  for  a  permit  to  appropriate  water  within  the  State  of  North 

Dakota. 

Application  for  a  permit — Enlargement. 
Notice  of  intention  to  appropriate  water. 
Proof  of  publication. 

No 

Water  Division  No ,  District  No 

[Blanks  to  be  filled  by  the  State  Engineer.] 


Application  for  a  Permit  to  Appropriate  Water  Within  the  State 

of  North  Dakota. 

(NOTE. — Draw  a  line  through  items  not  applicable.) 

1.  Name  of  applicant 

Postoffice  address ,  County ,  State 

I.  If  a  corporation : 

(a)  Name  of  same 

(b)  Date  and  place  of  incorporation 

(c)  Amount  of  capital  stock 

(d)  Amount  paid  in 

(e)  Names  and  addresses  of  directors: 

[NOTE. — A  certified  copy  of  articles  of  incorporation  must  accompany  the 
application.] 

II.  Method  of  accomplishing  the  work  and  financial  resources 
of  the  applicant : 

(a)  Method  of  accomplishing  the  work.     ("Whether  by 

contract,    employment    of    others,    or    by    direct 
labor. )    

(b)  Cash  on  hand,  $ 

(c)  Treasury^stock,  $ 

(d)  Bonds  to  be  issued,  $ 

(e)  Other  resources,  $ 

2.  Name  of  diversion  works  . 
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3.  Quantity  of  water  claimed cubic  feet  per  second. 

4.  Source  of  water  supply  

5.  Location  of  point  of  diversion 

on   bank. 

(Right  or  left  bank  looking  clown  stream.) 

6.  Annual  period  during  which  water  is  to  be  used 

7.  To  be  used  for: 

I.  Irrigation  or  domestic  use: 

(a)  Number  of  acres  to  be  irrigated acres. 

(b)  Legal  subdivisions  to  be  irrigated 

[NOTE. — A  list  of  lands  to  be  irrigated,  giving  each  subdivision  and  frac- 
tion with  acreage  thereof,  should  be  written  here,  or  may  be  appended  as  a 
part  of  this  application.  Same  must  be  also  be  shown  an  accompanying  map.] 

(c)  Statement  as  to  domestic  use  (giving  location,  etc.) 

II.  Mining,  power,  manufacturing,    transportation,    or    other 
purposes : 

(a)  Nature   of  use 

(b)  Amount  of  power  to  be  generated 

horse-power. 

(c)  Location  of  plant 

(d)  Method  of  developing  power 

(e)  Point    where    water    will    be    returned    to    stream 

8.  Estimated  cost  of  works : 

(a)  Headgates,  $ 

(b)  Pumping  plant,  $ 

(c)  Fluming,  $ 

(d)  Canal — earth,  $ ,  rock,  $ 

(e)  Other  structures   ,  $ Total,    $ 

9.  Description  of  diversion  works: 

I.    Nature  of  works:   (Reservoir,  dam,  ditch,  flume,  pumping 

plant,  etc.)    

II.  Dimensions  of  works: 

(a)  Dam:   Height feet ;  length  at  bottom 

feet ;  length  at  top feet ;  thickness  at  bot- 
tom      feet ;  thickness  at  top   feet ; 

slope  of  front  (water)  face ;  slope  back 
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face     ;    material    used    in    construction 

(b)  Reservoir;    Capacity    when    filled    acre-feet. 

Surface  area  at  high-water  mark acres. 

Depth  at  Surface  Area  at  Each Feet  of  Capacity — 

Outlet — Feet  Depth  at  Outlet — Acres  Acre-feet 


(c)  Headgate:    Width   feet;  height  feet; 

Material    

(d)  Canal:   Total  length miles. 

Location  Below  Width  at  Water 

Headgate  Dej>th         Bottom  Width  Line  Grade  per  Mile 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

(Give  dimensions  where  reductions  in  size  are  made.) 

10.  Time  required  for  completion  of  work years. 

11.  Time  required  for  completion  application  of  water  to  the  pro- 

posed beneficial  use years. 

12.  Choice  of  newspaper  for  publication  of  notice  of  intention  to 

appropriate    

State  of  North  Dakota, 
County  of , — ss. 

I, ,  being  first  duly  sworn,  on  my  oath,  depose 

and  say:  That  my  relation  to  the  above-described  undertaking  is 
that  of  [owner,  manager  or  engineer],  that  I  have  read  the  above 
and  foregoing  statement,  and  examined  the  map  accompanying  the 
same,  and  that  I  know  of  my  own  personal  knowledge  that  the 
matters  therein  stated  and  shown  are  true. 

Signed  
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Subscribed  and  sworn  to  before  me  this day  of 

19.. 


Notary  Public  [or  other  qualified  officer]. 
Remarks  (by  State  Engineer) : 

State  of  North  Dakota, 
County  of , — ss. 

Bismarck,  N.  D.,  . . ,  19. .. 

This  is  to  certify  that  the  foregoing  application  was  received  at 

this  office  at  ....  o'clock  ....  M.,  upon  the day  of , 

19 . . ,  and  that  after  examination  it  was 


State  Engineer. 
By , 

Deputy. 

Number  of  Permit 

Date  of  first  receipt  of  application 19 ... 

Date  of  return  to  applicant  for  correction 19. .. 

Date  of  receipt  of  corrected  application 19. .. 

Date  from  which  application  may  claim  right 19. .. 

Approved   ,  19...     Recorded  in  Book   ....,  page   

This  is  to  certify  that  I  have  examined  the  foregoing  application 
for  a  permit  to  appropriate  water  of  the  State  of  North  Dakota, 
and  I  hereby  grant  the  same  as  stated  herein,  subject,  however,  to 
the  following  limitations  and  conditions: 

1st.  The  equivalent  of  at  least  one-fifth  of  the  work  above  speci- 
fied is  to  be  completed  on  or  before ,  19. .. 

2d.     The  whole  of  said  work  is  to  be  completed  on  or  before 

,19... 

3d.  The  limit  of  time  for  proof  of  beneficial  use  of  water  ap- 
propriated in  accordance  herewith  is 19 ... 

4th.     The  water  appropriated  shall  be  used  for  the  purpose  of 

5th.  The  prior  right  of  all  persons  who,  by  compliance  with  the 
laws  of  the  State  of  North  Dakota,  have  acquired  a  right  to  the  use 
of  water  must  not  be  injuriously  affected  by  this  appropriation. 
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6th.     The  amount  of  appropriation  herein  granted  shall  not  ex- 
ceed   cubic  feet  of  water  per  second  of  time ;  neither  shall 

it  exceed  the  capacity  of  the  above-described  system  of  diversion 
works,  nor  the  least  amount  of  water  that  experience  may  here- 
after indicate  as  necessary  for  the  production  of  crops  in  the  ex- 
ercise of  the  best  husbandry;  and  further,  said  appropriation  must 
be  limited  to  not  more  than  one-eightieth  (1/80)  of  one  cubic  foot 
of  water  per  second  of  time  for  each  acre  of  land  to  which  water  is 

actually  and  beneficially  applied  on  or  before ,  19 . .  ;  said 

water  to  be  used  during  the  following  described  annual  periods: 

Witness  my  hand  this  . .  day  of ,  19. .. 

» 

State  Engineer. 

By , 

Deputy. 

(Indorsed:)  No Division  No District  No 

Permit  to  appropriate  water  from County,  North  Dakota. 

Name  of  applicant, Name  of  diversion  works, 

Date  of  first  receipt  at  office  of  State  Engineer,  ,  19.  .. 

Returned  to  applicant  for  correction ,  19. ..     Corrected 

application    received,     ,    19...     Date    of    water-right, 

,19...    Recorded  in  book    ....,  page One-fifth 

of  work  to  be  completed, 19. ..  Whole  work  to  be  com- 
pleted,   ,  19...  Final  proof  of  use  of  water  , 

19...  Approved  ,  19 ,  State  En- 
gineer. By ,  Deputy. 

Water  Right! — 106 
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No 

Water  Division  No District  No.  . . 

[Blanks  to  be  filled  by  the  State  Engineer.] 

Application  for  a  Permit — Enlargement. 


[NOTE. — Draw   lines    through   items    not   applicable.     Where    not   otherwise 
stated  all  items  refer  to  the  proposed  enlargement  or  extension.] 


1.  Name  of  applicant  

Postoffice  address ,  County ,  State 

I.  If  a  corporation : 

(a)  Name  of  same   

(b)  Date  and  place  of  incorporation 

(c)  Amount  of  capital  stock 

(d)  Amount  paid  in   

(e)  Names  and  addresses  of  directors: 


[NOTE. — A  certified  copy  of  articles  of  incorporation  must  accompany  the 
application.] 

II.  Method  of  accomplishing  the  work  and  financial  resources 
of  the  applicant: 

(a)  Method    of    accomplishing    the    work.     (Whether 

by  contract,  employment  of  others,  or  by  personal 
labor . ) 

(b)  Cash  on  hand,  $ 

(c)  Treasury  stock,  $ 

(d)  Bonds  to  be  issued,  $ 

(e)  Other  resources,  $ 

2.  Name  of  existing  diversion  works Permit  No. 

Name  of  enlargement  or  extension 

3.  Quantity  of  water  claimed  by  enlargement  or  extension 

cubic  feet  per  second. 

4.  Source  of  water  supply 

5.  Location  of  point  of  commencement  of  extension 


6.  Annual  periods  during  which  water  is  to  be  used, 
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7.  To  be  used  for: 

I.  Irrigation  or  domestic  use : 

(a)  Number  of  acres  to  be  irrigated acres. 

(b)  Legal  subdivisions  to  be  irrigated 


[NOTE. — A  list  of  lands  to  be  irrigated,  giving  each  subdivision  and  frac- 
tion with  acreage  thereof,  should  be  written  here,  or  may  be  appended  as  a 
part  of  this  application.  Same  must  also  be  shown  on  accompanying  map.] 

(c)   Statement  as  to  domestic  use  (giving  location,  etc.) 

II.  Mining,   power,  manufacturing,  transportation,  or  other 
purposes : 

(a)  Nature  of  use 

(b)  Amount  of  power  to  be  generated 

horse-power. 

(c)  Location  of  plant 

(d)  Method  of  developing  power 

(e)  Point  where  water  will  be  returned  to  stream 

8.  Estimated  cost  of  works : 

(a)  Headgates,  $ 

(b)  Pumping  plant,  $ 

(c)  Fluming,  $ 

(d)  Canal — earth,  $ rock,  $ 

(e)  Other  structures   $ Total,  $ 

9.  Description  of  diversion  works: 

I.  Nature  of  works:    (Reservoir,  dam,  ditch,  flume,  pump- 
ing plant,  etc.) 

II.  Dimensions  of  works : 

(a)  Dam :  Height feet ;  length  at  bottom 

feet ;  length  at  top feet ;  thickness  at  bot- 
tom     "  feet ;  thickness  at  top    feet ; 

slope  of  front  (water)  face ;  slope  of  back 

face, ;  material  used  in  construction, 

(b)  Reservoir:    Capacity  when  filled    acre-feet. 

Surface  area  at  high-water  mark acres. 

Depth  at  Surface  Area  at  Each Feet  of  Capacity — 

Outlet — Feet  Depth  at  Outlet — Acres  Acre  tVct 
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(c)  Headgate :    Width   feet ;  height  feet ; 

Material    

(d)  Canal:   Total  length miles. 

Location  below  Width  at  Water 

Headgate  Depth       Bottom  Width  Line  Grade  per  Mile 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

At mile feet feet feet feet. 

(Give  dimensions  where  reductions  in  size  are  made.) 

10.  Time  required  for  completion  of  work years. 

11.  Time  required  for  complete  application  of  water  to  the  pro- 

posed beneficial  use years. 

12.  Choice  of  newspaper  for  publication  of  notice  of  intention  to 

appropriate    

State  of  North  Dakota, 
County  of  , — ss. 

I, ,  being  first  duly  sworn,  on  my  oath  depose 

and  say:  That  my  relation  to  the  above-described  undertaking  is 
that  of  [owner,  manager  or  engineer],  that  I  have  read  the  above 
and  foregoing  statement,  and  examined  the  map  accompanying  the 
same,  and  that  I  know  of  my  own  personal  knowledge  that  the 
matters  therein  stated  and  shown  are  true. 

Signed  

Subscribed  and  sworn  to  before  me  this day  of , 

19.. 


Notary  Public  [or  other  qualified  officer]. 
Remarks  (by  State  Engineer) : 
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State  of  North  Dakota, 

County  of  — ss. 

Bismarck,  N.  D., ,  19. .. 

This  is  to  certify  that  the  foregoing  application  was  received  at 

this  office  at  ....  o'clock  ....  M.,  upon  the  ....  day  of 

19. .,  and  that  after  examination  it  was 


State  Engineer. 
By , 

Deputy. 

Number  of  Permit 

Date  of  first  receipt  of  application 19 ... 

Date  of  return  to  applicant  for  correction 19. .. 

Date  of  receipt  of  corrected  application 19. .. 

Date  from  which  application  may  claim  right 19. .. 

Approved ,  19. ..     Recorded  in  Book  . . . .,  page 

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion for  a  permit  to  appropriate  water  of  the  State  of  North  Da- 
kota, and  I  hereby  grant  the  same  as  stated  herein,  subject,  how- 
ever, to  the  following  limitations  and  conditions : 

1st.  The  equivalent  of  at  least  one-fifth  of  the  work  above  speci- 
fied is  to  be  completed  on  or  before ,  19.  .. 

2d.  The  whole  of  said  work  is  to  be  completed  on  or  before 
,19... 

3d.  The  limit  of  time  for  proof  of  beneficial  use  of  water  appro- 
priated herewith  is ,  19 ... 

4th.  The  water  appropriated  shall  be  used  for  the  purpose  of 

5th.  The  prior  right  of  all  persons  who,  by  compliance  with 
the  laws  of  the  State  of  North  Dakota,  have  acquired  a  right  to 
the  use  of  water  must  not  be  injuriously  affected  by  this  appropria- 
tion. 

6th.  The  amount  of  appropriation  herein  granted  shall  not  ex- 
ceed   cubic  feet  of  water  per  second  of  time ;  neither  shall 

it  exceed  the  capacity  of  the  above-described  system  of  diversion 
works,  nor  the  least  amount  of  water  that  experience  may  here- 
after indicate  as  necessary  for  the  production  of  crops  in  the  ex- 
ercise of  the  best  husbandry;  and  further,  said  appropriation  must 
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be  limited  to  not  more  than  one-eightieth  (1/80)  of  one  cubic  foot 
of  water  per  second  of  time  for  each  acre  of  land  to  which  water 

is  actually  and  beneficially  applied  on  or  before  ,  19. .; 

said  water  to  be  used  during    the    following    described    annual 
periods : 

Witness  my  hand  this  ....  day  of ,  19 ... 

» 

State  Engineer. 

By , 

Deputy. 

(Indorsed:)  No Division  No District  No 

Permit  to  appropriate  water  from County,  North  Dakota. 

Name  of  applicant, Name  of  diversion  works, 

Date  of  first  receipt  at  office  of  State  Engineer  ,  19. .. 

Keturned  to  applicant  for  correction  ,  19...     Corrected 

application   received    ,   19....     Date   of   water-right, 

,   19..     Recorded  in  Book    ....,   page    One-fifth 

of  work  to  be  completed, ,  19 ...     Whole  work  to  be  com- 
pleted     ,   19...     Final  proof  of  use  of  water   , 

19...     Approved   ,  19 ,  State  En- 
gineer.    By ,  Deputy. 


Notice  of  Intention  to  Appropriate  Water. 

No 

(First  Publication ,  19.  .J 

Appropriation  of  Water. 
Office  of  the  State  Engineer. 

Bismarck,  N.  D., 19. .. 

Notice  is  hereby  given  that ,  whose  postoffice 

address  is   County,  N.  D.,  has  made  an  application  in 

accordance  with  the  provisions  of  the  irrigation  laws  of  North 

Dakota  for  a  permit  to  apprqpriate  for  beneficial  use    

cubic  feet  of  water  per  second  of  time  from ,  through  the 
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,  the  point  of  diversion  of  which  is  to  be  located  upon 

the   bank  of  said  stream  in  the   1/4  of  the   

i/4  of  section  ,  township ,  range  ,  said  water 

to  be  used  for  the  purpose  of upon  the 

This  application  will  be  taken  up  by  the  State  Engineer  at  his 
office  at  Bismarck  for  consideration  and  appropriate  action  upon 

the   ....   day  of  ,  19 . . ,  at  9  A.  M.,  at  which  time  all 

persons  who  believe  that  the  prior  rights  would  be  injuriously 
affected,  or  that  the  allowance  of  the  permit  would  be  detrimental 
to  the  public  welfare,  and  also  parties  making  the  application, 
and  to  be  benefited,  are  notified  to  be  present  either  by  sworn 
affidavit  or  in  person  for  the  purpose  of  presenting  any  relevant 
testimony. 


State  Engineer. 


No 

Proof  of  Publication. 

State  of  North  Dakota, 
County  of , — ss. 

,  being  duly  sworn,   deposes  and  says  that 

the  annexed  printed  copy  of  Notice  of  Intention  to  Appropriate 

Water  was  taken  from  the ,  a  newspaper  which,  during 

the  whole  time  of  publication  of  said  notice  hereinafter  stated, 

has  been  and  is  printed  and  published  in  the of 

County  of ,  and  State  of  North  Dakota.     That  the  said 

notice  was  published  in  said  newspaper  on  the  following  dates: 

in  each  and  every  issue  of  the  full  number  thereof,  commencing 

on  the  ....  day  of 19. .,  and  ending  on  the  ....  day 

of ,  19. .,  upon  which  days  or  times  of  publication  afore- 
said the  newspaper  was  regularly  published,  and  that  during  the 

whole  time  of  said  publication  he  was the  printer. .  and 

publisher. .  of  the  said  newspaper. 
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Subscribed  and  sworn  to  before  me  this  ....  day  of 
A.  D.  19.. 


Notary  Public County,  N.  D. 

State  of  North  Dakota, 
County  of  — ss. 

I, ,  being  duly  sworn,  upon  my  oath  say,  that  I 

am  the  engineer  of  the ;  that  the  survey  and  map  thereof 

were  made  by  me  (or  under  my  direction),  and  that  such  survey 
is  accurately  represented  upon  this  map ;  and  that  I  have  read  the 
accompanying  statement  and  know  of  my  own  knowledge  that  the 
statements  therein  made  are  true. 


Engineer  [or  Surveyor], 

Subscribed  and  sworn  to  before  me  this  ....  day  of 

19.. 


Notary  Public  [or  other  qualified  officer]. 


Maps. 

I.  The  map  of  a  ditch  shall  show: 

(a)  Title,   giving  name   of  ditch 
or  canal. 

(b)  Location     of     headgate,     by 
course  and  distance  to  a  government 
corner,  or  if  on  unsurveyed  lands  to 
some  natural  object  so  that  the  site 
can  be  easily  found.     True  courses  are 
to  be  used,  the  magnetic  variations 
being  also  stated. 

(c)  Stream,    and    name    thereof, 
from  which  water  is  diverted. 

(d)  Eoute    and    total    length    of 
ditch  or  canal. 

(e)  Lands  crossed  with  names  of 
owners  thereof. 

(f)  Lands  to  be   irrigated,  with 
names  of  owners  thereof. 

(g)  Locations,    with     elevations 
thereof,  of  bench  marks  at  the  head- 
gate  or  other  suitable  points. 

II.  The  map  of  the  reservoir  shall 
show: 

(a)  Title,  giving  name  of  reser- 
voir. 

(b)  Location   of  initial   point   of 
survey,  as  in  case  of  canal. 

(c)  The  location  of  the  dam,  of 


the  high-water  line,  and  contour 
lines  at  appropriate  intervals  and 
both  the  area  within  the  high-water 
line  and  the  capacity  of  the  reser- 
voir when  filled  to  the  high-water 
line. 

(d)  Stream,   with   name   thereof, 
from  which  reservoir  derives  its  sup- 
ply of  water. 

(e)  Location    of    ditches    to    and 
from  reservoir. 

(f)  Legal  subdivision  and  owner- 
ship thereof. 

(g)  Lands    to    be    irrigated    and 
ownership  thereof. 

(h)  A  bench  mark  outside  of 
reservoir,  this  bench  mark  being 
referenced  to  the  high-water  line 
and  other  important  elevations. 

(i)  The  location  of  the  outlet 
with  reference  to  a  government  cor- 
ner, or,  if  upon  unsurveyed  ground, 
to  some  natural  object,  or  to  the  in- 
itial point  of  survey. 

III.  (a)  Both  ditch  and  reser- 
voir maps  shall  have  thereon  a  cer- 
tificate of  the  engineer  who  made 
the  survey,  substantially  as  [given  at 
the  end  of  the  last  form]. 
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State  Engineer's  instructions  and  suggestions. 

Application  for  a  permit  to  appropriate  the  public  waters  of  the  State  of 
Oregon. 

Application  for  a  permit  to  appropriate  the  public  waters  of  the  State  of 
Oregon  [enlargement  of  existing  works]. 

Application  for  a  permit  to  construct  a  reservoir  and  to  store  for  beneficial 
use  the  unappropriated  waters  of  the  State  of  Oregon. 

Petition  for  determination  of  water-rights. 

Notice  of  proceedings  to  determine  water-rights. 

State  Engineer's  instructions  accompanying  notice  of  adjudication  of  water- 
rights. 

Statement  and  proof  of  claimant  in  adjudication  of  rights. 

Notice  of  completion  of  testimony. 

Certificates. 

State  Engineer's  Instructions  and  Suggestions. 


Office  of  the  State  Engineer, 
Salem,  Oregon,  July  28,  1909. 

"Any  person,  association  or  corpo- 
ration hereafter  intending  to  acquire 
the  right  to  the  beneficial  use  of  any 
waters  shall,  before  commencing  the 
construction,  enlargement  or  extension 
of  any  ditch,  canal  or  other  distribut- 
ing or  controlling  works,  or  perform- 
ing any  work  in  connection  with  said 
construction,  or  proposed  appropria- 
tion, make  an  application  to  the  State 
Engineer  for  a  permit  to  make  such 
appropriation.  Any  person  who  shall 
willfully  divert  or  use  water  to  the 
detriment  of  others  without  com- 
pliance with  law  shall  be  deemed 
guilty  of  a  misdemeanor.  The  pos- 
session or  use  of  water,  except  when 
a  right  of  use  is  acquired  in  accord- 
ance with  law,  shall  be  prima  facie 
evidence  of  the  guilt  of  the  person 
using  it."  Sec.  45;  Law  of  1909. 

"It  shall  be  a  misdemeanor  to  use, 
store,  or  divert  any  water  until 
after  the  issuance  of  permit  to  ap- 
propriate such  waters."  Sec.  66, 
Law  of  1909. 


Applications. 

Applications  should  be  made  upon 
forms  prescribed  by  the  State  En- 
gineer (not  in  duplicate). 

An  application  is  not  a  permit  to 
appropriate  water  until  after  its 
approval  by  the  State  Engineer. 

Three  different  application  forms 
are  provided,  one  for  original  or 
new  diversions,  another  for  the  en- 
largements or  extensions  of  existing 
works,  and  a  third  for  the  construc- 
tion of  reservoir  and  storage  of 
unappropriated  waters.  These  can 
be  secured  without  charge  by  ad- 
dressing the  State  Engineer,  Salem, 
Oregon. 

A  permit  to  construct  a  reservoir 
and  store  surplus  water  does  not  grant 
the  right  to  divert  and  use  such  stored 
water.  Separate  applications  should, 
therefore,  be  made  for  each  of  these 
purposes. 

Application  for  a  permit  to  divert 
stored  water  when  released  in  a 
natural  stream  is  known  as  a  second- 
ary permit.  It  need  not  be  made  at 
the  time  of  application  for  a  reser- 
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voir  permit.  Such  application  when 
made  should  refer  to  such  reservoir 
for  a  supply  of  water  and  be  ac- 
companied by  documentary  evidence 
that  an  agreement  has  been  entered 
into  with  the  owner  of  the  reservoir 
for  a  permanent  and  sufficient  inter- 
est in  said  reservoir  to  impound 
enough  water  for  the  purposes  set 
forth  in  said  application. 

Each  application  should  be  for- 
warded to  the  State  Engineer,  accom- 
panied by  the  necessary  maps  and 
fees.  Strict  compliance  with  the 
rules  governing  the  submission  of 
maps  is  important.  Defective  appli- 
cations will  be  returned  for  correc- 
tion without  loss  of  priority. 

Maps. 

Each  application  must  be  accom- 
panied by  a  map  in  duplicate,  one  of 
which  must  be  on  tracing  linen.  The 
other  may  be  a  blue-print  copy  of  such 
tracing. 

The  map  must  be  neatly  and  accur- 
ately drawn  with  India  ink,  to  a  scale 
of  two  inches  to  the  mile  (40  chains 
to  1  inch).  If  necessary  several 
sheets  can  be  employed  to  avoid  maps 
of  unwieldy  dimensions. 

The  map  must  show  the  location  of 
the  point  of  diversion  by  courses  and 
distances  from  some  government 
corner.  The  location  of  the  headgate 
should  be  indicated.  The  actual  loca- 
tion of  the  main  ditch  or  canal  should 
be  shown  throughout,  and  where  gov- 
ernment survey  lines  are  crossed, 
frequent  ties  to  section  corners  should 
be  shown.  Where  the  appropriation 
is  for  irrigation  purposes,  the  esti- 
mated acreage  to  be  irrigated  in  each 
smallest  legal  subdivision  or  40-acre 
tract  should  be  written  on  the  map 
within  the  respective  divisions. 
(Where  but  few  corners  can  be  found, 
give  the  location  of  the  line  by 
courses  and  distances,  beginning  with 
the  point  of  diversion,  or  submit  field- 
notes.) 

The  map  must  show  the  name  and 
location  of  the  stream  from  which 
water  is  to  be  taken;  the  location  and 
area  of  land  to  be  irrigated,  or  place 
where  water  is  to  used  for  other  pur- 
poses. (This  may  be  done  by  mark- 
ing the  boundaries.,  or  by  coloring  the 
areas.) 


Whenever  the  canal  line  crosses 
streams,  or  other  ditches,  the  location 
of  such  crossings  must  be  shown  and 
such  intersecting  streams  and  ditches 
can  be  more  clearly  shown  by  using 
ink  of  a  different  color. 

Maps  must  show  the  name  of  the 
ditch,  canal,  or  reservoir,  and  the 
certificate  of  surveyor  as  given  below. 

If  water-power  is  to  be  developed, 
a  profile  of  that  portion  of  the  canal 
wherein  the  power  is  to  be  developed, 
should  be  shown  on  the  map,  or  ac- 
company the  same. 

Lands  may  be  shown  by  tinting 
with  a  colored  pencil  on  the  dull  side 
of  the  tracing  linen  and  this  rubbed 
to  an  even  tint  by  means  of  a  medium 
hard  rubber  eraser.  Where  an  en- 
largement application  is  made,  the 
lands  under  existing  rights  through 
the  same  ditch  should  be  shown  in 
different  colors.  Colors  which  will 
not  blue-print  well  should  not  be  used. 
The  preferred  colors  are:  Black, 
Green,  Orange,  Red  and  Yellow. 
Lettering  on  a  map  should  be  spar- 
ing, and  superfluous  matter  should 
not  be  placed  thereon.  Indelible 
pencil  or  a  typewriter  should  not  be 
used  on  tracing  linen,  since  the  oil 
in  the  cloth  will  cause  these  colors  to 
spread,  and  in  time  it  becomes  almost 
obliterated.  The  affidavit  of  the  sur- 
veyor should  be  neatly  lettered  on  the 
map. 

Plans  of  dams,  cribs  or  embank- 
ments must  be  drawn  on  longitudinal 
scale  of  not  less  than  one  inch  to  two 
hundred  feet,  and  for  cross-sections, 
of  not  less  than  one  inch  to  twenty 
feet.  Detail  plans  for  outlet  and 
wasteways  for  reservoirs  shall  be 
shown  in  all  cases  where  the  dam 
will  be  over  five  feet  in  height. 

Reservoirs — The  map  of  a  reservoir 
shall  show  the  total  area  to  be  sub- 
merged and  enough  levels  to  permit 
of  computing  its  capacity  in  acre-feet. 
For  large  reservoirs,  contours  of  5  or 
10-foot  interval  should  be  shown. 

For  earth  dams  the  slope  should 
be  approximately  3  to  1  for  the  front 
or  water  side,  and  2  to  1  for  the 
back.  A  top  width  sufficient  for  a 
roadway  is  generally  suffic'ient. 

These  technical  requirements  for 
maps  will  be  waived  for  appropria- 
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tions  of  three  second-feet  or  less, 
where,  on  account  of  great  distances, 
the  expense  of  employment  of  a  sur- 
veyor is  out  of  proportion  to  the 
value  of  the  appropriation,  provided 
the  appropriator  is  able  to  furnish  in 
intelligent  form  the  fundamental  in- 
formation. 

Fees. 

The  law  provides  for  the  payment 
of  the  following  fees  to  the  State  En- 
gineer: 

(a)  For  examining  an  application, 
$3.00.  (This  amount  should  in  all 
cases  accompany  the  application.) 

(&)  For  filing  and  recording  each 
application  for  permit  to  appropriate 
water,  depending  on  the  use,  as  fol- 
lows : 

For  Irrigation — Computed  in  ac- 
cordance with  the  following  grad- 
uated scale,  and  based  upon  the  num- 
ber of  acres  which  you  propose  to 
irrigate  as  shown  by  the  application: 
15  cents  per  acre  from  0  acres  to  100 

acres,  inc. 
5   cents   per  acre   from   100  acres  to 

1000  acres,  inc. 

3  cent  per  acre  for  each  acre  in  ex- 
cess of  1,000  acres. 

For    Power    Purposes — As    follows, 
for     each     theoretical     water     horse- 
power:   (Not  actual  horse-power.) 
25   cents    per  horse-power  from   0   to 

100,  inclusive. 
10    cents   per    horse-power   from    100 

to  1000,  inclusive. 

5  cents  for  each  horse-power  in  ex- 
cess of   1000. 

For  Any  Other  Purpose — Including 
applications  by  municipalities  for 
power  purposes,  five  dollars  for  filing 
and  recording  each  permit. 

(c)  For  filing  or  recording  any 
other  water-right  instrument,  one  dol- 
lar for  the  first  hundred  words  and 
ten  cents  for  each  additional  hundred 
words  or  fraction  thereof. 

(<?)  For  making  copy  of  any  docu- 
ment recorded  or  filed  in  his  office, 
ten  cents  for  each  hundred  words  or 
fraction  thereof,  but  where  the 


amount  exceeds  five  dollars,  then  only 
actual  cost  in  excess  of  that  amount 
shall  be  charged. 

(e)  For  certifying  to  copies,  docu- 
ments, records  or  maps,  one  dollar 
for  each  certificate. 

(/")  For  blue-print  copy  of  any 
map  or  drawing,  ten  cents  per  square 
foot  or  fraction  thereof.  For  such 
other  work  as  may  be  required  of  his 
office,  actual  cost  of  the  work. 

Remittances  should  be  made  by 
draft  or  postal  money  order  to  John 
H.  Lewis,  State  Engineer,  Salem,  Ore- 
gon. Where  personal  check  is  sent, 
the  exchange  charge,  if  any,  of  the 
local  bank,  should  be  added. 

General. 

Applications  should  not  be  made 
for  more  water  than  can  be  applied 
to  a  beneficial  use. 

The  commencement  of  work,  the 
completion  of  work,  and  the  applica- 
tion of  water  to  the  beneficial  use 
must  be  accomplished  within  the  time 
specified  in  the  permit.  The  priority 
of  rights  can  be  maintained  only  in 
so  far  as  these  requirements  are  com- 
plied with.  The  State  Engineer 
should  be  notified  immediately  upon 
the  completion  of  your  ditch  or  other 
works. 

One  cubic  foot  per  second  of  water 
is,  under  ordinary  conditions,  suffi- 
cient to  irrigate  eighty  to  one  hun- 
dred acres  of  land.  One  cubic  foot 
per  second  flowing  24  hours  will  cover 
one  acre  two  feet  deep,  and  flowing 
120  days  will  equal  240  acre-feet. 
This  amount  of  water  applied  on  80 
acres  will  cover  it  to  a  depth  of  3 
feet. 

One  cubic  foot  per  second  (abbre- 
viated second-foot)  of  water  falling 
8.8  feet  is  equal  to  one  theoretical 
horse-power,  or  Quantity  in  second-feet 
x  fall  in  feet-i-S.%=Tht'oretical  horse- 
power, 

Chapter  221.  Laws  of  1909,  pro- 
vides for  the  payment  of  certain  an- 
nual fees  in  addition  to  those  men- 
tioned above  for  power  purposes. 


Enlargements  or  Extensions. 

In  case  of  an  enlargement,  if  the  applicant  is  the  owner  of  the 
ditch  to  be  enlarged,  he  should  so  state;  if  not,  the  written  consent 
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of  the  owner  must  accompany  the  application.  The  following  form 
for  consent  to  enlarge  may  be  used: 

,  19... 

I,  [or  we],   ,  the  sole  owner  of  the   

Ditch  taking  water  from ,  in  the 

(Name  of  stream) 

of  Sec ,  Tp ,  R E.  W.  M.,  do  hereby  give 

my  [or  our]  free  and  voluntary  consent  to  the  enlargement  or  ex- 
tension of,  and  to  the  use  of  water  through,  the  said  ditch  by 
,  according  to  the  terms  of  this  enlarged  permit. 


Certificate  of  Surveyor. 

[NOTE. — This  certificate  must  be  neatly  lettered  on  the  map  in  all  cases, 
and  signed  by  the  surveyor.] 

I,    ,  of   ,  do  hereby  certify  that  this 

map  was  made  from  notes  taken  during  an  actual  survey  made  by 

me  (or  under  my  immediate  supervision)  on ,  19. .,  and 

that  it  correctly  represents  the  works  described  in  the  accompany- 
ing application,  together  with  the  location  of  streams  and  other 
ditches  in  the  immediate  vicinity,  and  has  written  thereon  the  area 
in  each  smallest  legal  subdivision  wrhich  it  is  proposed  to  irrigate. 


Surveyor. 
Approved  by  the  Board  of  Control,  July  28,  1909. 


Permit  No. 


Application  for  a  Permit  to  Appropriate  the  Public  Waters  of 
the  State  of  Oregon. 

I, 

(Name  of  applicant) 

of ,  County  of , 

(Postoffiee) 

State  of  ,  do  hereby  make  application  for  a  permit  to 

appropriate  the  following  described  public  waters  of  the  State  of 
Oregon,  subject  to  existing  rights: 
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If  the  applicant  is  a  corporation,  give  date  and  place  of  incor- 
poration     

1.  The  source  of  the  proposed  appropriation  is  


(Name  of  stream.) 

2.  The  amount  of  water  which  the  applicant  intends  to  apply 

to  beneficial  use  is cubic  feet  per  second. 

3.  The  use  to  which  the  water  is  to  be  applied  is 

(Irrigation,  power,  mining,  manufacturing,  domestic  supplies,  etc.) 

4.  The  point  of  diversion  is  located 


(Give  distance  and  bearing  to  section  corner) 

being  within  the    of   Sec. 

(Give  smallest  legal  subdivision) 

,  Tp ,R ,  W.  M., 

(No.  N.  or  S.)             (No.  E.  or  W.) 
in  the  county  of 

5.  The ,  to  be miles  in  length,  ter- 

(Main  ditch,  canal  or  pipe-line) 

minating  in  the   of  Sec , 

(Smallest  legal  subdivision) 

Tp ,  R.   ,  W.  M.,  the  pro- 

(No.  N.  or  S.)  (No.  E.  or  W.) 

posed  location  being  shown  throughout  on  the  accompany- 
ing map. 

6.  The  name  of  the  ditch,  canal  or  other  works  is. . 


DESCRIPTION  OF  WORKS. 
Diversion  Works — 

7.  (a)  Height  of  dam   feet,  length  on  top   feet, 

length  at  bottom feet ;  material  to  be  used  and 

character  of  construction 

(Loose  rock,  concrete,  masonry,  rock  and  brush,  timber  crib,  etc.,  wasteway 

over  or  around  dam) 
(b)   Description  of  headgate 

(Timber,  concrete,  etc.,  number  and  size  of  openings) 
Canal  System — 

8.  (a)   Give  dimensions  at  each  point  of  canal  where  materially 

changed  in  size,  stating  miles  from  headgate.    At  head- 
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gate:   Width  on  top  (at  water  line)   feet;  width 

on   bottom   feet ;   depth  of  water   feet ; 

grade feet  fall  per  one  thousand  feet. 

(b)  At miles  from  headgate:    Width  on  top  (at  water 

line)    feet;  width  on  bottom feet;  depth 

of  water  feet ;  grade   feet  fall  per  one 

thousand  feet. 

FILL  IN  THE  FOLLOWING  INFORMATION  WHERE  THE  WATER  IS 

USED  FOR: 

Irrigation — 

9.  The  land  to  be  irrigated  has  a  total  area  of    acres, 

located  in  each  smallest  legal  subdivision,  as  follows : 

(Give  area  of  land  in  each  smallest  legal  subdivision  which  you  intend  to 

irrigate) 

(If  more  space  required,   attach  separate  sheet) 
Power,  Mining,  Manufacturing,  or  Transportation  Purposes — 

10.  (a)   Total  amount  of  power  to  be   developed    horse- 
power. 

(b)  Total  fall  to  be  utilized feet 

(Head) 

(c)  The  nature  of  the  works  by  means  of  which  the  power  is 

to  be  developed 

(d)  Such  works  to  be  located  in  ,  of  Sec. 

(Legal   subdivision) 

,Tp ,R ,W.M. 

(No.  N.  or  S.)  (No.  E.  or  W.) 

(e)  Is  water  to  be  returned  to  any  stream  ? 

(Yea  or  No.) 

(f )  If  so,  name  stream  and  locate  point  of  return 

.....See ,Tp ,R , 

(No.  N.  or  S.)  (No.  E.  or  W.) 

W.  M. 

(g)  The  use  to  which  the  power  is  to  be  applied  is 

(h)  The  nature  of  the  mines  to  be  served 
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Municipal  Supply — 

11.  To  supply  the  city  of , County, 

(Name   of) 
having  a  present  population  of    ,  and  an  estimated 

population  of in  19. .. 

(Answer  questions  12,  13,  14,  and  15  in  all  cases) 

12.  Estimated  cost  of  proposed  works,  $ 

13.  Construction  work  will  begin  on  or  before 

14.  Construction  work  will  be  completed  on  or  before 

15.  The  water  will  be  completely  applied  to  the  proposed  use  on  or 

before  

Duplicate  maps  of  the  proposed  ditch  or  other  works,  prepared 
in  accordance  with  the  rules  of  the  Board  of  Control,  accompany 
this  application. 


(Name  of  applicant) 


Signed  in  the  presence  of  us  as  witnesses : 

(1)    ,  

(Name)  (Address  of  witness) 

(2)    ,   

(Name)  (Address  of  witness) 

State  of  Oregon, 
County  of  Marion, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  application, 
together  with  the  accompanying  maps  and  data,  and  return  the 
same  for  correction  or  completion,  as  follows: 

In  order  to  retain  its  priority,  this  application  must  be  returned 

to  the  State  Engineer,  with  corrections,  on  or  before 

19... 

Witness  my  hand  this day  of ,  19. .. 


State  Engineer. 
State  of  Oregon, 
County  of  Marion, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  application, 
find  do  hereby  grant  the  same,  subject  to  the  following  limitations 
and  conditions :  . 
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The  amount  of  water  appropriated  shall  be  limited  to  the 
amount  which  can  be  applied  to  beneficial  use  and  not  to  exceed 
cubic  feet  per  second. 

Actual  construction  work  shall  begin  on  or  before ,  and 

shall  thereafter  be  prosecuted  with  reasonable  diligence  and  be 
completed  on  or  before 

Complete  application  of  the  water  to  the  proposed  use  shall  be 
made  on  or  before 

Witness  my  hand  this  ....  day  of ,  19. .. 


State  Engineer. 

State   of  Oregon, 
County  of  Marion, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  application 
and  do  hereby  grant  the  same,  subject  to  the  following  limitations 
and  conditions :  

The  amount  of  water  appropriated  shall  be  limited  to  the  amount 

which  can  be  applied  to  beneficial  use  and  not  to  exceed  

cubic  feet  per  second. 

Actual  construction  work  shall  begin  on  or  before  , 

and  shall  thereafter  be  prosecuted  with  reasonable  diligence  and 
be  completed  on  or  before 

Complete  application  of  the  water  to  the  proposed  use  shall  be 
made  on  or  before 

Witness  my  hand  this  ....  day  of ,  19. .. 


State  Engineer. 

(Indorsed:)    Application  No ,  Permit  No Permit 

to  Appropriate  the  Public  Waters  of  the  State  of  Oregon.  Divi- 
sion No ,  District  No This  instrument  was  first  re- 
ceived in  the  office  of  the  State  Engineer  at  Salem,  Oregon,  on  the 

day  of ,  19 . . ,  at o'clock M.     Returned  to 

applicant  for  correction, Corrected  application  received, 

Approved, Recorded  in  Book  No.  1  of  Per- 
mits, on  page  ,  State  Engineer. 

This  form  approved  by  the  Board  of  Control  March  11,  1909. 
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Enlargement  Permit  No. 


Application  for  a  Permit  to  Appropriate  the  Public  Waters  of 
the  State  of  Oregon     [Enlargement  of  Existing  Works]. 

I • 

(Name  of  applicant) 
of ,  County  of , 

(Postoffice) 

State  of ,  do  hereby  make  application  for  a  permit  to 

appropriate  the  following  described  public  waters  of  the  State  of 
Oregon,  subject  to  existing  rights. 

If  the  applicant  is  a  corporation,  give  date  and  place  of  incor- 
poration    ' 

1.  The  source  of  the  proposed  appropriation  is 

(Name  of  stream) 

2.  The  appropriation  to  be  made  by  the  enlargement  (or  exten- 

sion) of 

(Give  name  of  canal  or  works  to  be  enlarged) 
owned  by 

3.  The  amount  of  water  which  the  applicant  intends  to  apply  to 

beneficial   use   is    cubic   feet   per   second,    which 

amount  is  in  addition  to  the  present  claimed  appropriation. 

4.  The  use  to  which  the  water  is  to  be  applied  is 

(Irrigation,  power,  mining,  manufacturing,  domestic  supplies,  etc.) 

Location  and  Description  of  Ditch  or  Works  Which  It  is  Proposed 
to  Enlarge  or  Extend — 

5.  (a)  The  point  of  diversion  from  the  stream  is 

(Give  distance  and  bearing  to  section  corner) 

(b)  The  headgate  is  located  within  the 

(Smallest  legal  subdivision) 

of  Sec Tp ,  R ,  W.  M..  in 

(No.  N.  or  S.)   (No.  E.  or  W.) 
the  county  of 

(c)  Said is miles  in  length  and  ter- 

(Ditch,  canal  or  flume) 

minates  in  the of  Sec ,  Tp. 

(Smallest  legal  subdivision) 
Water  Right* — 107 
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,  R ,  W.  M.,  the  proposed  location  being 

shown  throughout  on  the  accompanying  map. 

(d)  The  dimensions  of  said  ditch  just  below  the  headgate  are: 

Width  on  top   (at  water  line)    feet;  width  on 

bottom, feet ;  depth  of  water, feet ;  grade. 

feet  fall  per  1,000  feet,  having  a  maximum  safe 

capacity  of cubic  feet  per  second. 

(e)  Said  ditch  now  serves  to  irrigate  the  following  described 

land :  

(If  not  used  for  irrigation,  give  purpose  for  which  said  ditch  is  used,  extent 
of  power  developed,  mines   served,  etc.) 

(f)  The  total  area  now  irrigated  from  said  ditch  is   

acres. 

(g)  The  diversion  works  of  said  ditch  are  described  as  follows: 

(If  any,  give  character  of  dam,  height,  length  on  top  and  bottom;  spillway 
over  or  around  dam) 

Description  of  Proposed  Enlargement — 
6.  (a)  The  diversion  dam,  after  enlargement 


(Will  remain  unchanged,  or  if  changed,  give  height,  length,   character  of 

material,  etc.) 

(b)  The  dimensions  of  ditch  just  below  the  headgate,  when 

enlarged  to  be:   Width  on  top  (at  water  line), 

feet ;  width  on  bottom,    feet ;  depth  of  water. 

feet ;  grade, feet  fall  per  1,000  feet. 

(c)  At    miles  from  headgate:    Width  on   top    (at 

water  line),    feet;  width  on  bottom,    

feet ;  depth  of  water,   feet ;  grade,   feet 

fall  per  1,000  feet 1 

(Give  further  dimensions  at  points  where  changed  in  dimensions) 

(d)  The  ditch  or  canal  as  enlarged  to  be miles  in  length. 

terminating  in  the   of  Sec ,  Tp. 

(Smallest  legal  subdivision) 

,R W.  M. 

(e)  The  head  of  the  proposed  extension  is  located 

(If  proposed  work  is  extension  of  the   original  ditch   or  a  ditch  tapping 
same,  locate  by  tie  to  Government  corner) 
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FILL    IN   THE   FOLLOWING   INFORMATION,    WHERE    THE    WATER 
APPROPRIATED  IS  TO  BE  USED  FOR: 

Irrigation — 

7.  The  land  to  be  irrigated  by  the  proposed  extension  or  enlarge- 

ment has  a  total  area  of acres,  located  in  each  smallest 

legal  subdivision,  as  follows :   

(Give  estimated  irrigable  acreage  in  each  smallest  legal  subdivision  of  land 
which  it  is  proposed  to  irrigate) 

(If  more  space  required,  attach  separate  sheet) 

Power,  Mining,  Manufacturing  or  Transportation  Purposes — 

8.  (a)   Total  amount  of  power  to  be  developed,    horse- 

power. 

(b)  Total  fall  to  be  utilized, feet. 

(Head) 
k(c)  The  nature  of  the  works  by  means  of  which  the  power  is 

to  be  developed ,  located  in , 

(Legal  subdivision) 

Sec ,  Tp ,  R ,  W.  M. 

(d)  The  use  to  which  the  power  is  to  be  applied  is 

(e)  The  nature  of  the  mines  to  be  served 

Municipal  Supply — 

9.  To  supply  the  city  of , County, 

(Name  of) 

having  a  present  population  of   and  an  estimated 

future  population  of in  19. .. 

10.  Estimated   cost   of   the   proposed   extension    or   enlargement, 


11.  Construction  work  will  begin  on  or  before 

12.  Construction  work  will  be  completed  on  or  before  

13.  The  water  will  be  completely  applied  to  a  beneficial  use  on  or 

before  

Duplicate  maps  of  the  original  canal  or  other  works,  showing 
also  the  enlargement  or  extension,  prepared  in  accordance  with  the 
rules  of  the  Board  of  Control,  accompany  this  application. 


(Name  of  applicant.) 
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Signed  in  the  presence  of  us  as  witnesses: 

(i)  , : 

(Name)  (Address  of  witness) 

(2)   ,   

(Name)  (Address  of  witness) 

Remarks :    , 


State   of  Oregon, 
County  of  Marion, — ss 

This  is  to  certify  that  I  have  examined  the  foregoing  application, 
together  with  the  accompanying  maps  and  data,  and  return  the 
same  for  correction  or  completion,  as  follows : 

In  order  to  retain  its  priority,  this  application  must  be  returned 

to  the  State  Engineer,  with  corrections,  on  or  before  , 

19... 

"Witness  my  hand  this  ....  day  of ,  19 ... 


State  Engineer. 
State  of  Oregon, 
County  of  Marion, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  application 
and  do  hereby  grant  the  same,  subject  to  the  following  limitations 
and  conditions :  

The  amount  of  water  appropriated  shall  be  limited  to  the  amount 

which  can  be  applied  to  beneficial  use  and  not  to  exceed cubic 

feet  per  second. 

Actual  construction  work  shall  begin  on  or  before ,  and 

shall  thereafter  be  prosecuted  with  reasonable  diligence  and  be 
completed  on  or  before 

Complete  application  of  the  water  to  the  proposed  use  shall  be 
made  on  or  before 

Witness  my  hand  this  ....  day  of ,  19 .. 


State  Engineer. 

(Indorsed:)  Application    No ,    Enlargement    Permit  No. 

...    Permit  to  Appropriate  the  Public  Waters  of  the  State  of 
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Oregon.    Division  No District  No This  instrument 

was  first  received  in  the  office  of  the  State  Engineer  at  Salem, 

Oregon,  on  the  ....  day  of 19. .,  at  ....  o'clock  . .  M. 

Returned  to  applicant  for  correction,  Corrected  appli- 
cation   received,   Approved,    Recorded    in 

Book  No.  1  of  Enlargements,  on  page , 

State  Engineer. 

This  form  approved  by  the  Board  of  Control  March  11,  1909. 


Reservoir  Permit  No. 


Application  for  a  Permit  to  Construct  a  Reservoir  and  to  Store 
for  Beneficial  Use  the  Unappropriated  Waters  of  the  State 
of  Oregon. 

i, : 

(Name  of  applicant) 

of ,  County  of 

(Postoffice) 

State  of  ,  do  hereby  make  application  for  a  permit  to 

construct  the  following  described  reservoir  and  to  store  the  un- 
appropriated waters  of  the  State  of  Oregon,  subject  to  existing 
Bights. 

If  the  applicant  is  a  corporation,  give  date  and  place  of  incor- 
poration     

1.  The  name  of  the  proposed  reservoir  is 

2.  The  name  of  the  stream  from  which  the  reservoir  is  to  be 

filled  and  the  appropriation  made  is 

3.  The  amount  of  water  to  be  stored  is acre-feet. 

4.  The  use  to  be  made  of  the  impounded  water  is 

(Irrigation,  power,  domestic  supply,  etc.) 

5.  The  location  of  the  proposed  reservoir  will  be  in  Sec 


(Give  sections  or  townships  to  be  submerged) 
(a)  State  whether  situated  in  channel  of  running  stream 
and  give  character  of  material  at  outlet 
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(b)  If  not  in  channel  of  running  stream,  state  how  it  is  to 
be  filled.  If  through  a  feed  canal,  give  name  and 
dimensions  

6.  The  dam  will  be  located  in ,  Sec , 

(Smallest  legal  subdivision) 

Tp ,  E W.  M.    It  will 

(No.  N.  or  8.)  (No.  E.  or  W.) 

be feet  in  height,  having  a  length  on  top  of 

feet ;  length  on  bottom,   feet ;  width  on  top  

feet ;  slope  of  front  or  water  side, 

(Feet  horizontal  to  1  vertical) 

slope  on  back, ;  height  of  dam  above  water 

(Feet  horizontal  to  1  vertical) 
line  when  full, feet. 

7.  The  construction  of  dam,  the  material  of  which  it  is  to  be 

built,  and  method  of  protection  from  waves  are  as  follows : 

8.  The  location  of  wasteway  with  dimensions  are  as  follows: 

(State  whether  over  or  around  the  dam) 

9.  The  location  of  outlet  from  the  proposed  reservoir,  with  char- 

acter of  construction  and  dimensions,  are  as  follows : 

(State  whether  through  or  around  the  proposed  dam) 

10.  The  area  submerged  by  the  proposed  reservoir,  when  full,  will 

b€ acres,  with  a  maximum  depth  of  water  of 

feet,  and  approximate  mean  depth  of  water feet. 

11.  The  estimated  cost  of  the  proposed  work  is  $ 

12.  Construction  work  will  begin  on  or  before 

13.  Construction  work  will  be  completed  on  or  before 

Duplicate  maps  of  the  proposed  reservoir  and  storage  works. 

prepared  in  accordance  with  the  rules  of  the  Board  of  Control, 
accompany  this  application. 


(Name  of  applicant) 
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Signed  in  the  presence  of  us  as  witnesses: 

(1)  , 

(Name)  (Address  of  witness) 

(2)  , : 

(Name)  (Address  of  witness) 


Remarks: 


State    of   Oregon, 
County  of  Marion, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion, together  with  the  accompanying  maps  and  data,  and  return 
the  same  for  correction  or  completion,  as  follows: 

In  order  to  retain  its  priority,  this  application  must  be  returned 

to  the  State  Engineer,  with  corrections,  on  or  before , 

19... 

Witness  my  hand  this day  of ,  19 ... 


State  Engineer. 
State    of   Oregon, 
County  of  Marion, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion and  do  hereby  grant  the  same,  subject  to  the  following  lim- 
itations and  conditions : 

Actual  construction  work  shall  begin  on  or  before  , 

and  shall  thereafter  be  prosecuted  with  reasonable  diligence  and 
be  completed  on  or  before 

Witness  my  hand  this day  of ,  19. .. 


State  Engineer. 

(Indorsed:)    Application     No Reservoir     Permit    No. 

Permit  to  Construct  a  Reservoir  and  Store  for  Beneficial 

Use  the  Unappropriated  Waters  of  the  State  of  Oregon.     Division 

No ,    District  No .<    This  instrument  was  first  received 

in  the  office  of  the  State  Engineer  at  Salem,  Oregon,  on  the 

day  of ,  19. ..  at o'clock M.     Returned  to  ap- 
plicant for  correction,  Corrected  application  received, 
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Approved, Recorded  in  Book  No.  1  of  Res- 
ervoirs, on  page ,  State  Engineer. 

This  form  approved  by  the  Board  of  Control  March  11,  1909. 


Petition  for  Determination  of  Water-rights. 

Before  the  Board  of  Control  of  the  State  of  Oregon. 

"Water  Division  No 

County. 

In  the  Matter  of  the  Determination  of  the  Relative  Rights  to  the 
"Waters  of ,  Tributary  of 

To  the  Board  of  Control  of  the  State  of  Oregon : 

,  the  undersigned  water  user. .  upon  that  cer- 

(I  or  We) 
tain  stream  known  as ,  hereby  represent  and  allege : 

1.  That  the  waters  of  said  stream  are  claimed  by  various  claimants 

within Count. .,  State  of  Oregon. 

2.  That   claimants  to  the  waters  of  said 

(I  or  We)     (am  or  are) 

stream  and   name . .    and    postoffice    address 

(my  or  our) 

as  follows : 

(is  or  are) 

Name:  Postoffice  Address: 


Wherefore,  pray  that  a  determination  of  the 

(I  or  We) 

relative  rights  of  the  various  claimants  to  the  waters  of  said  stream 
be  had  and  made. 

Dated  this day  of ,  19 ... 

,  Petitioner. 

,  Petitioner. 

,  Petitioner. 

,  Petitioner. 

(Petitioners  will  attach  hereto  a  statement  of  the  names  and  postoffice 
addresses  of  all  other  water  users  and  claimants  upon  said  stream,  so  far  as 
known,  together  with  names  and  description  of  the  various  ditches  diverting 
water  therefrom.) 
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(Indorsed:)     No Before  the  Board  of  Control  of  the 

State   of  Oregon.     Water  Division  No ,    County. 

Stream, Tributary  of Petitioners, 

Petition  for  Determination  of  Water-rights,   Office  of 

Board  of  Control,  Salem,  Oregon.     Filed ,  19..,  at  .... 

M ,  Secretary. 


Notice  of  Proceedings  to  Determine  Water-rights. 

Before  the  Board  of  Control  of  the  State  of  Oregon. 
Water  Division  No 

In  the  Matter  of  the  Determination  of  the  Relative  Rights  to  the 

Waters  of    and   Its  Tributaries,   Tributary  of 

,  in Count. .. 

To 

IN  THE  NAME  OF  THE  STATE  OF  OREGON  :  You  are  hereby  notified 
that  the  State  Engineer  of  the  State  of  Oregon  will  begin  the  ex- 
amination of  that  certain  stream,  known  as ,  and  its  trib- 
utaries, situated  in  Count..,  Oregon,  and  the  ditches 

diverting  water  therefrom,  on  ,  the  ....  day  of , 

pursuant  to  a  petition  filed  requesting  a  determination  of  the  rela- 
tive rights  of  the  various  claimants  to  the  waters  thereof;  and  you 
are  hereby  further  notified  that  the  Superintendent  of  Water 

Division  No will  begin  the  taking  of  testimony  as  to  the 

rights  of  the  various  claimants  to  the  waters  of  said  stream  as  fol- 
lows: 

By  order  of  the  Board  of  Control  of  the  State  of  Oregon,  made 

the day  of 

,  State  Engineer, 

President  of  the  Board. 

,  Superintendent, 

Water  Division  No.  1. 

,  Superintendent, 

Water  Division  No.  2. 
'Attest : 

• » 

Secretary. 
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State  Engineer's  Instructions  Accompanying  Notice  of  Adjudica 
tion  of  Water-rights. 


An  adjudication  of  all  rights  to 
the  waters  of  the  stream  named  in 
the  inclosed  notice  has  been  ordered, 
a  petition  for  such  action  having  been 
received  and  approved.  A  summary 
of  some  of  the  provisions  of  the 
law  under  which  the  proposed  de- 
termination will  be  had  appears  be- 
low. Tho  fees  named  must  be  paid 
by  each  claimant  when  the  claim  is 
presented.  Fees  for  irrigation  and 
power  are  based  upon  the  total 
acreage  or  total  theoretical  horse- 
power for  which  a  water-right  is 
claimed. 

It  will  be  necessary  for  the  pro- 
tection of  any  claimed  right  that  the 
owner  thereof  present  to  the  Superin- 
tendent of  the  Water  Division,  at  the 
time  and  place  mentioned  in  the 
notice  for  the  taking  of  testimony, 
his  statement  and  proof  of  claim.  A 
blank  for  that  purpose  is  inclosed. 
If  more  than  one  such  time  and  place 
be  named  in  the  notice,  the  claimant 
may  present  his  statement  and  proof 
at  the  hearing  most  convenient.  The 
blank  form  should  be  filled  out,  so  far 


proof  of  claim  can  be  received  unless 
accompanied  by  the  required  fee. 
If  additional  blanks  are  required, 
they  can  be  secured  by  addressing  the 
Secretary  of  the  Board  at  Salem,  or 
either  of  the  Superintendents. 

Question  6  is  very  important.  In 
answering  it,  give  the  date  when  steps 
were  first  taken  to  establish  the  right 
you  now  claim,  whether  such  steps 
were  taken  by  yourself  or  a  prede- 
cessor in  interest. 

To  avoid  danger  of  successful  con- 
test of  your  claim  by  opposing 
claimants,  it  is  advisable  that  you 
limit  your  filed  claim  to  the  amount 
for  which  you  can  establish  a  right 
by  substantial  proof. 

1^  is  not  required  that  you  appear 
at  fhe  date  fixed  for  the  examination 
of  the  stream  by  the  State  Engineer. 
The  State  Engineer's  maps  will  be  ex- 
hibited at  the  time  of  talcing  testi- 
mony. 

Any  courtesies  or  assistance  shown 
to  the  engineers  in  making  the  sur- 
vey of  your  premises  will  be  greatly 
appreciated  by  the  Board. 


as  possible,  prior  to  the  hearing.     No 

BOARD  OF  CONTROL  OF  THE  STATE  OF  OREGON. 
JOHN  H.   LEWIS,   State   Engineer,   President  of  the  Board. 

Salem,  Oregon. 
H.  L.  HOLGATE,   Superintendent  of  Water  Division  No.  1. 

Klamath  Falls,  Oregon. 
P.  M.  SAXTON,  Superintendent  of  Water  Division  No.  2. 

Baker  City,  Oregon. 
JAMES  T.  CHINNOCK,  Secretary  of  the  Board. 

Salem,  Oregon. 
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Statement  and  Proof  of  Claimant  in  Adjudication  of  Rights. 

Before  the  Board  of  Control  of  the  State  of  Oregon. 

"Water  Division  No 

Count. .. 

In  the  Matter  of  the  Determination  of  the  Relative  Rights  to  the 
Waters  of ,  Tributary  of 

In  accordance  with  the  provisions  of  Chapter  216,  General  Laws  of  Oregon 

for  1909. 

,  being  called  as  a  witness  in  support  of  h. . 

statement  of  claim,  and  being  first  duly  sworn  to  tell  the  truth, 
the  whole  truth  and  nothing  but  the  truth,  for  h..  statement 
and  proof  of  claim  testified  as  follows : 

1.  Q.     What  is  your  name  and  postoffice  address? 

A 

(Give  street   and  number,  if  any) 

2.  Q.     Do  you  claim  a  right  to  any  of  the  waters  of 

or  any  of  its  tributaries? 

A 

3.  Q.     State  whether  water  is  taken  from  the  main  stream, 
or  a  tributary  thereof.     If  from  a  tributary,  give  its  name. 

A 

4.  Q.     What  is  the  nature  of  the  use  on  which  your  claim  is 
based? 

A v 

(Irrigation,   power,   mining,   manufacturing,    domestic,    stock,   etc.) 

5.  Q.     Upon  what  is  your  claim  based  ? 

A 

(Appropriation,  diversion  and  use,  adverse  use,  etc.) 

6.  Q.     State  the  date  of  initiation  of  the  water-right  which 
you  claim  to  own. 

A 

(Date  of  initiation  by  yourself  or  predecessor  in  interest) 

7.  Q.     State  the  date  when  water  was  first  used  for  irrigation 
or  other  beneficial  purpose. 

A 

(By  yourself  or  predecessor  in  interest) 

8.  Q.     State  the  means  of  utilizing  such  water.     If  diverted 
through  a  ditch,  give  its  name. 

A.. 
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9.     Q.     Are  you  the  owner  of  said  ditch  or  works?    If  not, 
state  your  proportionate  interest  therein. 

A 

10.  Q.     State  the  date  of  beginning  of  construction. 

A 

11.  Q.     State  the  date  of  completion  of  construction. 

A 

12.  Q.     If  any  enlargements  were  made,  state  the  date  of  be- 
ginning and  completion  of  each  successive  enlargement 

A 

(Whether  made  by  yourself  or  predecessor  in  interest) 

13.  Q.     State  the  dimensions  of  your  ditch  as  originally  con- 
structed just  below  the  wasteway  or  headgate,  and  if  enlarged, 
of  each  successive  enlargement  of  such  ditch. 

A.     Width  (top)   feet ;  width  (bot- 

(At  water  line) 

torn) , feet ;  depth, feet ;  grade, 

(Of  water) 
feet. 

(Feet  fall  per  1,000  feet) 

First  Enlargement — Width   (top) feet ; 

(At  water  line) 

width    (bottom),    feet ;    depth,    feet ; 

(Of  water) 

grade, feet. 

(Feet  fall  per  1,000  feet) 

Second     Enlargement — Width     (top) ,      

(At  water  line) 

feet;  width   (bottom),   feet;    depth,    feet;  grade, 

feet. 

(Feet  fall  per  1,000  feet) 

(Give  height  of  dam  if  storage  or  controlling  works  are  involved) 

14.  Q.     State  the  area  of  land  irrigated  the  first  year,  and  the 
number  of  acres  irrigated  each  subsequent  year  up  to  and  includ- 
ing the  present  time. 

A 

(If  claim  for  power,  give  horse-power  developed  each  year  to  present 
time.) 

15.  Q.     Give  in  detail  the  acreage  in  each  smallest  legal  sub- 
division irrigated  by  you  at  the  present  time.     (In  answering  this 
question  use  the  following  form:) 
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Two. 

R.nit 

KB 

lf» 

»W 

1-1 

•vr 

i-i 

•K 

1-4 

' 

' 

1 

m__ 

Total acres. 

*16.  Q.  Give  the  total  area  and  general  location  of  land  which 
your  ditch  is  intended  to  irrigate,  or  the  total  theoretical  horse- 
power for  which  you  claim  a  water-right. 

A 

(Attach  separate  sheet  if  space  is  insufficient.  If  for  power  where 
controlling  works  are  involved,  give  the  percentage  of  daily  flow 
stored  to  produce  above  power  or  peak  load.) 

17.     Q.     State  the  character  of  the  soil  and  the  kinds  of  crops 
cultivated  (or  the  use  to  which  the  water-power  is  applied). 

A 

*18.  Q.  Do  you  accept  the  plat  prepared  by  the  State  Engi- 
neer as  showing  correctly  the  location  of  the 

(Give  name,  if  any,  of  ditch  through  which  water  is  diverted.) 
Ditch  and  the  land  which  is  or  can  be  irrigated  therefrom? 


A., 


(These  maps  will  be  exhibited  at  the  time  of  hearing.) 
19.     Q.     When  does  your  irrigation  season  begin  and  when 
does  it  end? 
A.. 


*In  case  there  is  objection  to  the  official  plat  the  parties  objecting  must, 
when  giving  proof,  file  a  written  statement  of  the  reasons  therefor,  and 
must,  within  thirty  days,  file  with  the  Division  Superintendent  a  map  of 
said  ditch  and  irrigated  lands,  with  affidavit  of  surveyor  thereto  giving  date 
of  survey.  Such  map  should  be  on  tracing  linen,  on  a  scale  of  two  inches  to 
the  mile  (forty  chains  to  one  inch),  and  should  have  marked  thereon,  within 
each  forty-acre  legal  subdivision,  the  area  of  land  which  is  irrigated. 

Where  a  water-right  has  been  initiated  prior  to  February  24,  1909,  and 
the  works  are  incomplete,  or  the  water  not  yet  or  only  partially  applied  to 
beneficial  use,  a  map  of  lands  on  the  above  scale  should  accompany  this 
statement,  or  filed  with  the  Division  Superintendent  within  thirty  days  from 
date  of  proof,  which  maps  should  be  drawn  on  uniform  sheets  of 
tracing  linen,  13%  in.  by  19  in.,  with  two  inch  margin  for  binding  on 
left,  or  13%  in.  edge,  and  should  show  the  area  which  it  is  proposed  to 
irrigate  in  each  forty-acre  tract,  as  well  as  main  canals  and  general  plans 
of  all  important  structures  to  be  built.  The  affidavit  of  surveyor  or  engineer 
should  be  attached,  with  date.  The  surveys  of  the  State  Engineer  will  show 
only  constructed  works  and  lands  now  irrigated. 
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I 

20.  Q.     State  the  amount  of  water  which  you  have  put  to  a 
beneficial  use  for  each  purpose  for  which  you  claim  a  right,  and 
the  total  amount  which  you  claim  for  each  of  said  purposes. 

A 

21.  Q.     During  what  months  is  the  water  used  for  each  of  said 
purposes  ? 

A 

f22.  Q.  If  water  is  used  for  power  development,  state  the 
total  fall  utilized  and  the  theoretical  (not  actual)  horse-power 
developed. 

A 

23.  Q.     Have  you  had  sufficient  water  each  year  since  the  use 
for  which  an  appropriation  is  claimed  began?     If  not,  state  the 
years  of  scarcity,  the  months  when  the  supply  was  insufficient, 
and  the  reason  for  such  scarcity. 

A 

24.  Q.     State  what  interest,  if  any,  you  have  in  the  land  or 
the  works  for  which  you  claim  a  right  to  water. 

A 

Remarks:  . 


Signature  of  Claimant. 
State  of  Oregon, 
County  of , — ss. 

This  is  to  certify  that  the  above-named per- 
sonally appeared  before  me  in  support  of  h. .  said  statement  and 
proof;  that  each  of  the  foregoing  questions  and  answers  was  read 
to  h. .  in  my  presence  before  .  .he  subscribed  h. .  name  thereto; 
and  that  the  same  was  subscribed  and  sworn  to  before  me,  at 
,  Oregon,  this day  of ,  19. .,  as  said  claim- 
ant's statement  and  proof  herein. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  this  .... 
day  of ,  19 . . ,  at ,  Oregon. 


Superintendent   of  "Water  Division   No ,   of  the   State   of 

Oregon. 


tTheoretical  horse-power  =  total  quantity  claimed  in  cubic  feet  per  second, 
times  fall  in  feet,  divided  by  8.8  (one  cubic  foot  per  second  falling  8.8  feet 
equals  1  theoretical  horse-power,  or  550  foot  pounds  per  second). 


§  1467  OREGON  FORMS.  (3d  ed.)   1711 

[Printed  blanks  can  be  obtained  from  the  State  Engineer.] 

(Indorsed:)  No Before   the  Board   of   Control  of   the 

State  of  Oregon.     Water  Division  No ,   Count... 

Date  of  priority,   Name  of  stream,    Tribu- 
tary of   Ditch Claimant,     Fees 

paid $ Statement     and     Proof    of    Claimant, 

Filed     ,    19 ,    Superin- 
tendent.    Office    of    Board    of    Control.    Filed    19... 

,  Secretary. 

(NOTE. — This  statement  should  be  filled  out  so  far  as  possible,  prior  to«the 
date  of  hearing,  and  should  be  presented  at  such  hearing,  together  with  the 
required  fee,  if  you  claim  any  of  the  waters  of  the  stream  under  adjudica- 
tion.) 


Notice  of  Completion  of  Testimony. 

You  are  hereby  notified  that  all  testimony  and  evidence  here- 
tofore submitted  by  the  various  claimants  to  the  waters  of 

,  a  tributary  of ,  in Count . . ,  Oregon, 

will  be  open  for  inspection  for  a  period  of days,  begin- 
ning on  ,  the  ....  day  of ,  19. .,  and  ending  on 

the  ....  day  of ,  19. .  (Sundays  excepted),  from 

9:00  to  12:00  o'clock  A.  M-,  and  from  1:30  to  5:00  o'clock  P.  M., 
at in , County,  Oregon. 

You  are  further  notified  that  the  determination  of  the  Board 
of  Control  in  this  cause  will  be  heard  by  the  Circuit  Court  of 
the  State  of  Oregon  for County. 

This  notice  is  given  pursuant  to  section  18  of  chapter  216  of 
the  General  Laws  of  Oregon  for  1909. 


Superintendent  of  Water  Division  No. 


Certificates. 

(No  form  of  certificate  has  been  adopted  up  to  January,  1911,  no  certifi- 
cates having  been  issued  yet. — THE  AUTHOR.) 
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(3d  ed.) 

§  1468.    SOUTH  DAKOTA  FORMS. 

(1911.) 

Application  for  a  permit  to  appropriate  water  within  the  State  of  South 

.    Dakota. 
Enlargement — Application   for   a   permit   to   appropriate  water  within   the 

State  of  South  Dakota. 
Published  notice  of  application. 
Proof  of  publication. 
Notice  of  completion  of  works. 
Certificate  of  examination  of  works. 
Certificate  of  construction  of  works. 
Notice  of  application  of  water  to  beneficial  use. 

Certificate  of  application  of  water  to  beneficial  use — Deposition  of  holder. 
Water  license. 
Dry-draw  filings. 
Dry-draw  certificate. 

No 

Water  Division  No , District. 

(Blanks  to  be  filled  by  the  State  Engineer.) 

Application  for  a  Permit  to  Appropriate  Water  Within  the  State 

of  South  Dakota. 

(NOTE. — Draw  a  line  through  items  not  applicable.) 

1.  Name    of   applicant 

Postoffice  address ,  County ,  State  

I.  If  a  corporation : 

(a)  Name  of  same 

(b)  Date  and  place  of  incorporation 

(c)  Amount  of  capital  stock 

(d)  Amount  paid  in 

(e)  Names  and  addresses  of  directors: 


(NOTE. — A  certified  copy  of  articles  of  incorporation  must  accompany  the 
application.) 

II.  Method  of  accomplishing    the    work    and    financial    re- 
sources of  the  applicant : 

(a)  Method  of  accomplishing  the  work.  (Whether  by 
contract,  employment  of  others,  or  by  direct 
labor.) 
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(b)  Cash  on  hand,  $ 

(c)  Treasury  stock,  $ 

(d)  Bonds  to  be  issued,  $ 

(e)  Other  resources,  $ 

2.  Name  of  diversion  works 

3.  Quantity  of  water  claimed, cubic  feet  per  second. 

4.  Source  of  water  supply, 

5.  Location  of  point  of  diversion,  

on bank. 

(Right  or  left  bank  looking  downstream) 

6.  Annual  periods  during  which  water  is  to  be  used 

7.  To  be  used  for: 

I.  Irrigation  or  domestic  use : 

(a)  Number  of  acres  to  be  irrigated, acres. 

(b)  Legal  subdivisions  to  be  irrigated 


(NOTE. — A  list  of  lands  to  be  irrigated,  giving  each  subdivision  and  fraction 
with  acreage  thereof,  should  be  written  here,  or  may  be  appended  as  a  part 
of  t"his  application.  Same  must  also  be  shown  on  accompanying  map.) 

(c)  Statement  as  to  domestic  use  (giving  location,  etc.) 

II.  Mining,  power,  manufacturing,  transportation,  or  other 
purposes : 

(a)  Nature  of  use 

(b)  Amount  of  power  to  be   generated,    horse- 

power. 

(c)  Location  of  plant,  

(d)  Method  of  developing  power 

(e)  Point  where  water  will  be  returned  to  stream 

8.  Estimated  cost  of  works : 

(a)  Headgates,  $ 

(b)  Pumping  plant,  $ 

(c)  Fluming,  $ 

(d)  Canal — earth,  $ Rock,  $ 

(e)  Other  structures, ,  $ Total,  $ 

9.  Description  of  diversion  works: 

I.  Nature  of  works:    (Reservoir,  dam,  ditch,  flume,  pump- 
ing plant,  etc.) 

Water  Richts — 108 
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S14GS 


II.  Dimensions  of  works: 

(a)  Dam :  Height, feet ;  length  at  bottom, 

feet;  length  at  top feet;  thickness  at  bot- 
tom  feet ;  thickness  at  top,   feet ; 

slope   of  front     (water)     face,    ;   slope   of 

back  face,  ;  material  used  in  construction. 


\" 

Surface  area  at  high-water  mark,  .  .  .  . 

.  .  acres. 

DEPTH  AT 

^SURFACE  AREA  AT  EACH.,  FEET  Of 

CAPACITY  — 

OUTLET-FEET. 

DEPTH  AT  OUTLET—  ACRES. 

ACRE-FEET  • 

(c 

)  Head^ate-   Width    feet;  height,  . 

feet  ; 

Material     

(d 

)  Canal:  Total  lensrth.  ,          .  miles. 

LOCATION  BELOW 
HEADGATE 

DEPTH 

BOTTOM  WIDTH 

WIDTH  AT  WATER 
LINE 

GRADE  PER  MILE 

At                   mile 

feet 

feet 

feet 

feet 

At                   mile 

feet 

feet 

feet 

feet 

At                  mile 

feet 

feet 

feet 

feet 

At                   mile 

feet 

feet 

feet 

feet 

At                   mile 

feet 

feet 

feet 

feet 

(Given  dimensions  where  reductions  in  size  are  made.) 

10.  Time  required  for  completion  of  work, years. 

11.  Time  required  for  complete  application  of  water  to  the  pro- 

posed beneficial  use, years. 

12.  Choice  of  newspaper  for  publication  of  notice  of  intention  to 

appropriate 
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State  of  South  Dakota, 
County  of  , — ss. 

I,  ,  being  first  duly  sworn,  on  my  oath  de- 
pose and  say :  That  my  relation  to  the  above- described  under- 
taking is  that  of ,  that  I  have 

(Owner,  manager  or  engineer) 

read  the  above  and  foregoing  statement,  and  examined  the  map 
accompanying  the  same,   and  that  I  know  of  my  own  personal 
knowledge  that  the  matters  therein  stated  and  shown  are  true. 
Signed  


Subscribed  and  sworn  to  before  me  this  ....  day  of 
19.. 


Notary  Public  [or  other  qualified  officer]. 
Remarks  by  State  Engineer: 
• «• • • .1 

State  of  South  Dakota, 
County  of  , — ss. 

Pierre,  South  Dakota, ,  19... 

This  is  to  certify  that  the  foregoing  application  was  received 

at  this  office  at   ....    o'clock    M.,  upon  the    ....    day  of 

,  19. .,  and  that  after  examination  it  was 


State  Engineer. 
By , 

Deputy. 

Number  of  permit, 

Date  of  first  receipt  of  application, 19. .. 

Date  of  return  to  applicant  for  correction 19. .. 

Date  of  receipt  of  corrected  application, 19. .. 

Date  from  which  applicant  may  claim  right, 19. .. 

'Approved  ,  19..,   Recorded  in  Book  ....,  page  

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion for  a  permit  to  appropriate  water  of  the  State  of  South 
Dakota,  and  I  hereby  grant  the  same  as  stated  herein,  subject, 
however,  to  the  following  limitations  and  conditions. 
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1st.  The  equivalent  of  at  least  one-fifth  of  the  work  above 
specified  is  to  be  completed  on  or  before ,  19. .. 

2d.  The  whole  of  said  work  is  to  be  completed  on  or  before 
19... 

3d.  The  limit  of  time  for  proof  of  beneficial  use  of  water  ap- 
propriated in  accordance  herewith  is 19. .. 

4th.  The  water  appropriated  shall  be  used  for  the  purpose  of 

5th.  The  prior  right  of  all  persons  who,  by  compliance  with  the 
laws  of  the  State  of  South  Dakota,  have  acquired  a  right  to  the 
use  of  water  must  not  be  injuriously  affected  by  this  appropria- 
tion. 

6t.h.  The  amount  of  the  appropriation  herein  granted  shall  not 

exceed  cubic  feet  of  water  per  second  of  time ;  neither 

shall  it  exceed  the  capacity  of  the  above-described  system  of 
diversion  works,  nor  the  least  amount  of  water  that  experience 
may  hereafter  indicate  as  necessary  for  the  production  of  crops 
in  the  exercise  of  the  best  husbandry;  and  further,  said  appro- 
priation must  be  limited  to  not  more  than  one-seventieth  (1/70) 
of  one  cubic  foot  of  water  per  second  of  time  for  each  acre  of 
land  to  which  water  is  actually  and  beneficially  applied  for  irri- 
gation on  or  before ,  19. .;  said  water  to  be  used  during 

the  following  described  annual  periods. 

Witness  my  hand  this day  of ,  19 ... 

> 

State  Engineer. 

By , 

Deputy. 

(Indorsed:)  No ,  Division  No ,  District.  Per- 
mit to  Appropriate  Water  from  ,  County, 

South  Dakota,  Name  of  applicant,  Name  of  diver- 
sion works, Date  of  first  receipt  at  office  of  State  En- 
gineer,   ,  19...  Returned  to  applicant  for  correction, 

,  19...     Corrected  application  received,  ,  19... 

Date  of  water-right ,  19...     Recorded  in  Book    , 

page  One-fifth  of  work  to  be  completed   ,  19... 
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"Whole  work  to  be  completed, ,  19. ..    Final  proof  of  use 

of  water,   ,  19...     Approved   ,  19 ' 

,  State  Engineer.    By ,  Deputy. 


No 

"Water  Division  No , District. 

(Blanks  to  be  filled  by  the  State  Engineer.) 

Enlargement — Application  for  a  Permit  to  Appropriate  Water 
Within  the  State  of  South  Dakota. 

(NOTE. — Draw   lines   through    items   not   applicable.     Where   not   otherwise 
stated  all  items  refer  to  the  proposed  enlargement  or  extension.) 

1.  Name  of  applicant 

Postoffice  address ,  County ,  State 

I.  If  a  corporation : 

(a)  Name  of  same 

(b)  Date  and  place  of  incorporation 

(c)  Amount  of  capital  stock 

(d)  Amount  paid  in 

(e)  Names  and  addresses  of  directors: 

(NOTE. — A  certified  copy  of  articles  of  incorporation  must  accompany  the 
application.) 

II.  Method  of  accomplishing  the  work  and  financial  re- 
sources of  the  applicant : 

(a)  Method  of  accomplishing  the  work.     (Whether  by 

contract,  employment  of  others,  or  by  personal 
labor.) 

(b)  Cash  on  hand,  $ 

(c)  Treasury  stock,  $ 

(d)  Bonds  to  be  issued.  $ 

(e)  Other  resources,  $ 

2.  Name  of  existing  diversion  works, Permit  No 

Name  of  enlargement  or  extension, 

3.  Quantity   of   water   claimed    by    enlargement   or   extension, 

cubic  feet  per  second. 
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4.  Source  of  water  supply , 

"  5.  Location  of  point  of  commencement  of  extension. 


6.  Annual  periods  during  which  water  is  to  be  used , 

7.  To  be  used  for: 

I.  Irrigation  or  domestic  use: 

(a)  Number  of  acres  to  be  irrigated, acres. 

(b)  Legal  subdivisions  to  be  irrigated, 


(NOTE. — A  list  of  lands  to  be  irrigated,  giving  each  subdivision  and  frac- 
tion with  acreage  thereof,  should  be  written  here,  or  may  be  appended  as  a 
part  of  this  application.  Same  must  also  be  shown  on  accompanying  map.) 

(c)  Statement   as  to   domestic   use    (giving   location, 
etc.)  

II.  Mining,  power,  manufacturing,  transportation,  or  other 
purposes : 

(a)  Nature  of  use 

(b)  Amount  of  power  to  be  generated,  horse- 

power. 

(c)  Location  of  plant 

(d)  Method  of  developing  power 

(e)  Point  where  water  will  be  returned    to    stream 

8.  Estimated  cost  of  works: 

(a)  Headgates,  $ 

(b)  Pumping  plant,  $ 

(c)  Fluming,  $ 

(d)  Canal — earth,  $ ;  rock,  $ 

(e)  Other  structures,  ,  $ Total,  $ 

9.  Description  of  diversion  works : 

I.  Nature  of  works:    (Reservoir,  dam,  ditch,  flume,  pump- 
ing plant,  etc.) 

II.  Dimensions  of  works : 

(a)  Dam:     Height,    feet;    length    at    bottom, 

feet ;  length  at  top,   feet ;  thick- 
ness at  bottom,   feet ;  thickness  at  top, 

feet ;  slope  of  front  (water)  face, ; 

slope   of  back  face,    ;   material  used  in 

construction, 
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Surface  area  at  high-water  mark    acres. 

DEPTH  AT 
OUTLET-FEET. 

SURFACE  AREA  AT  EACH.,  FEET  OF 

CAPACITY— 
ACRE-FEET  • 

DEPTH  AT  OUTLET—  ACRES. 

(c)  Headgate  :    Width,    feet;   height,    

feet.     Material  

(cH  Canal:  Total  lenerth.  ,          .  miles. 

LOCATION  BELOW 
HEADGATE 

DEPTH 

BOTTOM  WIDTH 

WIDTH  AT  WATER 
LINE 

GRADE  PER  MILE 

At                    mile 

feet 

feet 

feet 

feet 

At                   mile 

feet 

feet 

feet 

feet 

At                  mile 

feet 

feet 

feet 

feet 

At                   mile 

feet 

feet 

feet 

feet 

At                   mile 

feet 

feet 

feet 

feet 

(Give  dimensions  where  reductions  in  size  are  made.) 

10.  Time  required  for  completion  of  work, years. 

11.  Time  required  for  complete  application  of  water  to  the  pro- 

posed beneficial  use, years. 

12.  Choice  of  newspaper  for  publication  of  notice  of  intention  to 

appropriate    

State  of  South  Dakota, 
County  of  , — ss. 

I ,  being  first  duly  sworn,  on  ray  oath,  depose 

and  say :    That  my  relation  to  the  above-described  undertaking 

is  that  of  ,  that  I  have  read 

(Owner,  manager   or   engineer) 
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the  above  and  foregoing  statement,  and  examined  the  map  accom- 
panying the  same,  and  that  I  know  of  my  own  personal  knowl- 
edge that  the  matters  therein  stated  and  shown  are  true. 

Signed  

Subscribed  and  sworn  to  before  me  this  ....  day  of , 

19.. 


Notary  Public  [or  other  qualified  officer]. 
Remarks  by  State  Engineer: 


State  of  South  Dakota, 
County  of , — ss. 

Pierre.  South  Dakota, ,  19. . 

This  is  to  certify  that  the  foregoing  application  was  received 
at  this  office   at    ....    o'clock    ....    M.   upon  the    ....    day   of 
,  19..,  and  that  after  examination  it  was  . 


State  Engineer. 
By , 

Deputy. 

Number  of  permit 

Date  of  first  receipt  of  application 19 ... 

Date  of  return  to  applicant  for  correction 19. .. 

Date  of  receipt  of  corrected. application 19. .. 

Date  from  which  application  may  claim  right 19. .. 

Approved ,  19. .,   Recorded  in  Book ,  page  

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion for  a  permit  to  appropriate  water  of  the  State  of  South  Da- 
kota, and  I  hereby  grant  the  same  as  stated  herein,  subject,  how- 
ever, to  the  following  limitations  and  conditions : 

1st.  The  equivalent  of  at  least  one-fifth  of  the  work  above 
specified  is  to  be  completed  on  or  before ,  19. .. 

2d.  The  whole  of  said  work  is  to  be  completed  on  or  before 
,19... 

3d.  The  limit  of  time  for  proof  of  beneficial  use  of  water  ap- 
propriated in  accordance  herewith  is ,  19. .. 
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4th.  The  water  appropriated  shall  be  used  for  the  purpose  of 

5th.  The  prior  right  of  all  persons  who,  by  compliance  with  the 
laws  of  the  State  of  South  Dakota,  have  acquired  a  right  to  the 
use  of  water  must  not  be  injuriously  affected  by  this  appropria- 
tion. 

6th.  The  amount  of  the  appropriation  herein  granted  shall  not 

exceed  cubic  feet  of  water  per  second  of  time ;  neither 

shall  it  exceed  the  capacity  of  the  above-described  system  of 
diversion  works,  nor  the  least  amount  of  water  that  experience 
may  hereafter  indicate  as  necessary  for  the  production  of  crops 
in  the  exercise  of  the  best  husbandry;  and  further,  said  appro- 
priation must  be  limited  to  not  more  than  one-seventieth  (1/70) 
of  one  cubic  foot  of  water  per  second  of  time  for  each  acre  of 
land  to  which  water  is  actually  and  beneficially  applied  on  or 
before ,  19. .;  said  water  to  be  used  during  the  follow- 
ing described  annual  periods. 

.*..••.••.••*........-............................•......•      • 

Witness  my  hand  this  ....  day  of ,  19 ... 

> 

State  Engineer. 

By  , 

Deputy. 

(Indorsed :)  No Division  No , District.  Per- 
mit to  appropriate  water  from , County,  South 

Dakota.     Name    of    applicant,     Name    of    diversion 

works,  Date  of  first  receipt  at  office  of  State  Engi- 
neer,   ,  19 ...  Returned  to  applicant  for  correction, 

,  19 ...     Corrected  application  received,  ,  19 ... 

Date   of  water-right    19...     Recorded  in  Book    ...., 

page   One-fifth  of  work  to  be  completed,   ,  19... 

Whole  work  to  be  completed, ,  19. ..    Final  proof  of  use 

of  water, 19. ..    Approved ,19 , 

State  Engineer.     By ,  Deputy. 
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No 

Published  Notice  of  Application. 

(First  Publication ,  19. ..) 

APPROPRIATION  OF  WATER. 
Office  of  the  State  Engineer, 

Pierre,  S.  D., ,  19... 

Notice  is  hereby  given  that ,  whose  postoffice 

address  is , County,  S.  D.,  has  made  an  appli- 
cation in  accordance  with  the  provisions  of  the  irrigation  laws 
of  South  Dakota  for  a  permit  to  appropriate  for  beneficial  use 

cubic  feet  of  water  per  second   of  time  from 

through  the   ,  the  point  of  diversion  of  which  is  to  be 

located  upon  the bank  of  said  stream  in  the V4  °f 

the %  of  section ,  township  ,  range  , 

said  water  to  be  used  for  the  purpose  of   ,  upon  the 


This  application  will  be  taken  up  by  the  State  Engineer  at  hi? 
office  at  Pierre  for  consideration  and  appropriate  action  upor 
the  ....  day  of ,  19. .,  at  9  A.  M.,  at  which  time  all  per- 
sons who  believe  that  the  prior  rights  would  be  injuriously  af- 
fected, or  that  the  allowance  of  the  permit  would  be  detrimental 
to  the  public  welfare,  and  also  parties  making  the  application, 
and  to  be  benefited,  are  notified  to  be  present  either  by  sworn 
affidavit  or  in  person  for  the  purpose  of  presenting  any  relative 
testimony. 


State  Engineer. 


No 

Proof  of  Publication. 

State  of  South  Dakota, 
County  of , — ss. 

,  being  duly  sworn,  deposes  and  says  the  an- 
nexed printed  copy  of  Notice  Intention  to  Appropriate  Water 
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was  taken  from  the    a  newspaper  which  during  the 

whole  time  of  publication  of  said  notice  hereinafter  stated  has  been 

and  is  printed  and  published  in  the  of ,  County 

of and  State  of  South  Dakota ;  that  the  said  notice  was 

published  in  said  newspaper  on  the  following  dates: ,  in 

each  and  every  issue  of  the  full  number  thereof,  the  first  publi- 
cation being  made  on  the  ....  day  of  ,  19..,  and  the 

last  publication  on  the   ....   day  of   ,  19..,  upon  which 

days  or  times  of  publication  aforesaid  the  newspaper  was  regu- 
larly published,  and  that  during  the  whole  time  of  said  publica- 
tion he  was  the  printer.,  and  publisher.,  of  the  said 

newspaper. 


Subscribed  and  sworn  to  before  me  this  ....  day  of 
A.  D.  19.. 


Notary  Public County,  S.  D. 


Permit  No 

Water  Division  No , Water  District. 

Notice  of  Completion  of  Works. 

(This  blank  must  be  filled  out  by  the  holder  of  permit  and  forwarded  to  the 
State  Engineer  at  least  sixty  days  before  the  time  set  for  completion  of 
works.) 

(P.O.) 

(Date)   

To  the  State  Engineer  of  South  Dakota,  Pierre : 

Dear  Sir:    Notice  is  hereby  given  of  the  completion  of  the 

works  for  the  diversion  of second-feet  of  the  waters  of  the 

State  from   ,  through  the    for   pur- 
poses,      in  accordance  with  the  terms  and  conditions  of 

a  certain  permit  heretofore  issued  by  the  State  Engineer  of  the 
State  of  South  Dakota. 

1.  The  name  of  the  person  or  corporation  holding  said  permit 
is  . 
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2.  The  postoffice  address  of  such  person  or  the  place  of  busi- 
ness of  such  corporation  is ,  County  of ,  State 

of 

3.  The  number  of  such  permit  is ,  and  the  date  set  for 

the  completi'on  of  such  work  is 

4.  Said  water  to  be  used  for purposes. 

5.  Said  works  of  diversion  will  be  fully  completed  on  the  date 
set  for  such  completion,  and  the  amount  of  water  which  said 
works  are  capable  of  conducting  to  the  place  of  intended  use,  in 
accordance  with  the  plans  accompanying  the  application  for  such 
permit,  is cubic  feet  per  second. 

6.  The  amount  of  land  for  which  said  water  is  available  is 
acres,  particularly  described  as  follows : 


(In  case  of  all  canals  or  other  works  designed  to  divert  and  carry  more 
than  fifty  cubic  feet  of  water  per  second,  the  following  certificate  must  be 
signed  by  a  well  known  and  competent  engineer.) 

I  hereby  certify  that  the  facts  set  forth  in  the  above  notice  are 
true.  ' 


Engineer. 
(Signature.) 


(Indorsed:)  No ,  "Water  Div.  No ,   ....  Water  Dist. 

Notice  of  Completion  of  Works.     Received,   Date  of 

proof, Place, Notice  sent  to 


Permit  No 

Water  Division  No ,  Water  District. 

Certificate  of  Examination  of  Works. 

REPORT  OF  EXAMINING  ENGINEER. 
To  the  State  Engineer,  Pierre,  South  Dakota: 

Dear  Sir:   I  hereby  certify  that  in  accordance  with  your  letter 
of  authorization  dated  ,  19..,  I  have  this  day  made  a 
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thorough   examination   of  the   diversion   works   constructed   by 

,  of County,  South  Dakota,  holder. .  of  permit 

No ,  issued  upon  application  No ,  bearing  date  of 

priority  of  ,  19..,  authorizing  the  diversion  of  

second-feet  of  the  waters  of for purposes.     I 

have  to  report  on  the  condition  of  the  same  as  follows: 

The  diversion  works  comprise : 

and  the  system  is  in  the  following  condition : 

The  point  of  diversion  is  located 


The  works  are  capable  of  diverting  and  conveying  to  the  place 
of  use    second-feet   of  water,  which  is  to  be   used  for 


The  legal  subdivisions  to  be  irrigated  are 


comprising  a  total  of acres  of  land. 

The  domestic  use  intended  comprises:. . . 


The  utilization  for  power,  mining,  or  other  beneficial  uses  com- 
prises :    

Witness  my  hand  this day  of ,  A.  D.  19. .. 


Examining  Engineer. 

(Indorsed :)    Permit   No Water   Div.    No ,    .... 

Water    Dist.     Certificate    of    Examination    of    Works.     Dated 

,19...     Stream, County,  Amount, 

second-feet.     Date   of  priority,    Recorded  in 

Book  . . . .,  page Filed  in  the  office  of  the  State  Engineer 

this day  of ,  A.  D.  19 ,  State 

Engineer.    By ,  Deputy. 
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Permit  No 

Water  Division  No , Water  District. 

Certificate  of  Construction  of  Works. 

To  ALL  WHOM  IT  MAY  CONCERN  : 

This  is  to  certify,  that ,  of ,  County 

of ,  and  State  of the  holder. .  of  Permit  No. 

,   issued   upon   Application   No ,   bearing   date   of 

priority  of ,  authorizing  the  diversion  of second- 
feet  of  the  waters  of  ,  County  of  ,  State  of 

South  Dakota,  at    ,  for   purposes,  ha.,    fully 

complied  with  the  provisions  of  the  laws  of  the  State  of  South 
Dakota  relating  to  proof  of  completion  of  the  works  of  diversion 
set  out  and  described  in  said  permit;  that  said  works  are  ade- 
quate for  diverting  and  conveying  to  the  place  of  intended  use 

second-feet  of  water ;  and  that  the  lands  proposed  to  be 

irrigated  by  the  use  of  said  water  are  described  as  follows,  to 
wit :  

Witness  my  hand  this  ....  day  of ,  A.  D.  19. .. 


State  Engineer  of  South  Dakota. 

(Indorsed :)    Permit    No Water   Div.    No ,    .... 

Water     Dist.     Certificate     of     Completion     of     Works.     Dated 

,  19 ...     Stream County, Amount, 

Date  of  priority,   Recorded  in  Book  .... 

of ,  page 
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Permit  No 

Water  Division  No ,   Water  District. 

Notice  of  Application  of  Water  to  Beneficial  Use. 

(This  blank   must  be  filled   out  by  holder  of  permit  and   forwarded  to  the 
State  Engineer  at  least  sixty  days  before  the  time  set  for  application  of  water.) 

(P.O.)  , 

(Date) 

To  the  State  Engineer  of  South  Dakota,  Pierre: 

Dear  Sir:    Notice  is  hereby  given  that  on  the    ....    day  of 

19 . . ,  at ,  County  of ,  State  of  South 

Dakota,    before     ,    proof 

(Examining  Engineer  or  Officer) 

will  be  submitted  of  the  application  to  beneficial  use  of 

cubic  feet  per  second  of  the  waters  of ,  in  accordance 

with  the  terms  and  conditions  of  permit  No ,  heretofore 

issued  by  the  State  Engineer  of  South  Dakota. 

1.  The  name  and  postoflfice  address  of  the  person  or  corporation 
holding  said  permit  are 

2.  The  use  to  which  said  water  has  been  applied  is 


3.  The  amount  applied  to  beneficial  use  is 

4.  The  place  where  said  water  is  used  is  (if  for  irrigation,  give 
full  and  accurate  description  of  the  lands  irrigated) 

5.  The  name  of  the  canal  or  ditch  or  other  works  by  which  said 
water  is  conducted  to  such  place  of  use  is 

6.  The  right  to  take  the  water  from  such  works  is  based  upon 
permit  No 

7.  The  source  of  supply  from  which  such  water  is  diverted  is 

8.  The  date  of  priority  which  said  user  is  prepared  to  establish 
is    

(Sign).. 
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(Indorsed:)    Permit    No "Water    Div.    No ,    .... 

Water     Dist.     Notice     of     Application     of     "Water.     Received, 

Date  of  Proof,   Place,   Notice 

sent  to  . 


Permit  No 

Water  Division  No , Water  District. 

Certificate  of  Application  of  Water  to  Beneficial  Use — Deposition 

of  Holder. 

Question  1.  State  your  name,  residence,  occupation  and  post- 
office  address. 

Ans 

Ques.  2.  If  acting  in  behalf  of  a  corporation,  state  its  name, 
principal  place  of  business  (if  a  foreign  corporation,  give  name 
and  postoffice  of  statutory  agent),  your  position  with  reference 
to  same,  and  your  authority  for  appearing  in  its  behalf. 

Ans 

Ques.  3.  State  number  and  date  of  permit,  and  date  of  prior- 
ity you  propose  to  establish  under  the  permit. 

Ans 

Ques.  4.  State  source  of  water  supply  and  give  exact  location 
of  point  of  diversion. 

Ans 

Ques.  5.  Describe  your  works  of  diversion,  and  state  amount 
of  water  they  are  capable  of  conveying  from  point  of  diversion 
to  place  of  use,  and  give  name  of  canal  or  ditch  or  other  works 
by  which  water  is  conducted  to  such  place  of  use. 

Ans 

Ques.  6.  State  for  what  purpose  water  is  used  and  describe 
place  of  use.  (If  for  irrigation,  name  each  subdivision  in  which 
used,  and  number  of  acres  in  each  subdivision  that  have  actually 
been  irrigated  with  said  water.) 

Ans 

Ques.  7.  If  for  other  than  irrigation  purpose,  state  how  ap- 
plied, amount  of  horse-power  generated,  etc. 

Ans. . 
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Ques.  8.  What  is  the  minimum  amount  of  water  required  for 
the  use  specified  above? 

Ans 

Ques.  9.  If  you  are  not  the  person  or  representative  of  the 
corporation  to  whom  above-mentioned  permit  was  originally 
issued,  please  state  how  ownership  was  acquired  by  present 
holder. 

Ans 

Ques.  10.  State  when,  how,  in  what  amount  and  to  what  ex- 
tent the  water  diverted  under  above-mentioned  permit  has  been 
used. 

Ans 

(Sign.) 

I  hereby  certify  that  the  foregoing  testimony  was  read  to  the 
above  subscriber  before  its  signing,  that  I  believe  him  to  be  the 
person  he  represents  himself  to  be,  and  that  said  testimony  was 

subscribed  and  sworn  to  before  me,  at  my  office  in   , 

County  of ,  State  of  South  Dakota,  on  this  ....  day  of 

,  A.  D.  19.. 


(Indorsed:)  Permit  No Proof  of  Application  of  Water 

to  Beneficial  Use.  Deposition  of  Holder.  Amount  of  water, 
second-feet.  Source,  County,  Pur- 
pose,    Place  of  use,  Date  of  priority, 

Received  and  filed, 


Water  License  No 

Whereas,  on  the  ....  day  of ,  A.  D.  19..,  

,  of ,  County  of and  State  of , 

duly  made  application  (No )  to  me  for  a  permit  to  use 

cubic  feet  per  second  of  the  waters  of County 

of  .  .• ,  State  of  South  Dakota,  for purposes ;  and 

Whereas,  on  the  day  of  ..,  A.  D.  19..,  Permit 

No. was  issued  to  said  applicant.,  for  the  diversion  of 

Water  Right* — 109 


1730  (3ded.)  Pt.IX.    FORMS.  51468 

[Printed  blanks  can  be  obtained  from  the  State  Engineer.] 

said  water,  and  providing  for  the  completion  of  the  works  of 
diversion  therein  described  on  or  before  the  ....  day  of 

,  A.  D.  19. .,  and  for  the  application  to  beneficial  use  of 

said  water  on  or  before  the  ....  day  of ,  A.  D.  19. .; 

and, 

Whereas,  on  the  ....  day  of ,  A.  D.  19. .,  the  holder. . 

of  said  permit  duly  made  proof  of  the  completion  of  adequate 

works  for  the  diversion  of  cubic  feet  per  second  of  said 

waters,  as  evidenced  by  iny  Certificate  No ,  dated 

,  confirming  the  completion  of  works  of  sufficient  ca- 
pacity for  diverting  and  conveying  to  the  place  of  intended  use 

cubic  feet  per  second  of  water,  with  date  of  priority  of 

5  and, 

Whereas,  on  the  ....  day  of ,  A.  D.  19. .,  proof  was 

duly  made  of  the  application  to  beneficial  use  of  cubic 

feet  per  second  of  said  water ; 


Now,  therefore,  by  virtue  of  the  authority  vested  in  me  by  the 
laws  of  the  State  of  South  Dakota,  I  hereby  grant  and  confirm 
to ,  of ,  the  holdor. .  and  owner. .  of  said  per- 
mit No ,  a  water-right,  dating  from ,  to  the  use 

of cubic  feet  per  second  of  the  waters  of ,  in  the 

county  of    and   State   of  South   Dakota,   or  so   much 

thereof  as  may  be  necessary  for  the  purposes  hereinbelow  men- 
tioned, to  be  diverted  at  ,  and  conducted  to  and  upon 

,  for  the  purpose. .  of ,  subject,  however,  to  the 

laws  of  the  State  of  South  Dakota  applicable  to  a  license  for  the 
use  of  the  waters  of  the  State,  and  subject,  also,  to  the  local  or 
community  customs,  rules  and  regulations  which  have  been  or 
may  be  adopted  from  time  to  time  by  a  majority  of  the  users 
from  a  common  source  of  supply,  canal  or  lateral  from  which 
such  water  may  be  taken,  when  such  rules  and  regulations  have 
for  their  object  the  economical  use  of  such  water. 

Witness,  my  hand  and  the  seal  of  my  office  at  Pierre,  South 
Dakota,  this  ....  day  of ,  A.  D.  nineteen  hundred  and 


State  Engineer. 
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(Indorsed:)   State  of  South  Dakota.     "Water  license  No 

To    Source   of  supply ,    County. 

Amount,   sec.  feet.     Point  of  diversion,    Place 

of  use Purpose, Date  of  priority, 

Recorded ,  in  Book  ....  of  . . . .,  page 


Dry-draw  Filings  (Under  the  Act  of  1911) . 

LOCATION  NOTICE. 

KNOW  ALL  MEN  BY  THESE  PRESENTS  :  That , 

whose  postoffice  is  ,  South  Dakota,  a  citizen  of  the 

United  States,  above  the  age  of  twenty-one  years,  being  in  pos- 
session of  the  following  described  land,  to  wit: ,  section 

,  township  ,  range  ,  B.  H.  M.,  in  

County,  South  Dakota.  Said  land  comprising  Desert  Entry  No. 

,  Land  District,  availing  ....self  of  the  right 

granted under  the  provisions  of  Section  31  of  Chapter  180 

of  the  Session  Laws  of  South  Dakota  of  1907,  has  located  and 
claims  the  right  to  construct  a  certain  dam  across  a  dry-draw 
situated  in  the *4  of  the 14  section, town- 
ship   ,  range  ...,..,  B.  II.  M.,  and  has  located  and  claims 

the  right  to  construct  ditches  and  flumes  for  the  purpose  of 
directing  flood  waters  from  said  dam  for  irrigation  of  the  land 
first  above  described,  and  claims  the  right  of  way  across  any 
land  for  the  purpose  of  conveying  water  for  said  purpose. 

Said  locator  claims  for  the  above  purpose  cubic  feet 

of  water  per  second  during  the  following  described  annual 
periods ,  inclusive,  each  year. 

The  location  of  the  point  of  diversion  of  the  reservoir  is  as  fol- 
lows: 

From  the  

The  ditch will  run  in  a direction  to  and  on  said 

land  for  a  distance  of feet. 

Said  location  was  made  on  the  ....  day  of ,  19. .. 

Witness  my  hand  and  seal  this  ....  day  of ,  19. . 

•  • • > 

Locator. 
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State  of  South  Dakota, 
County  of , — ss. 

On  the  ....  day  of ,  19 ...  before  me, ,  a  no- 
tary public  in  and  for  the  County  and  State  aforesaid,  personally 

appeared   ,  to  me  personally  known  to  be  the 

person  who  executed  the  foregoing  instrument  and  acknowledged 
that  he  executed  the  same  for  the  uses  and  purposes  therein  set 
forth. 

Witness  my  hand  and  official  seal  the  day  and  date  above  writ- 
ten. 


Notary  Public. 

Pierre,  South  Dakota, ,  19. .. 

This  is  to  certify  that  the  foregoing  location  notice  was  re- 
ceived at  this  office  at  ....  o'clock  ....  M.,  upon  the  ....  day 
of ,  19 . . ,  and  after  examination  it  was 


State  Engineer. 

(Indorsed:)    Filing    No Water    Div.    No ,    

Water  Dist.     Location  Notice.     Dated   ,  19...     Stream. 

County,     Amount second-feet. 

Date  of  priority,  Recorded  in  Book  . . . .,  page  

Filed  in  the  office  of  the  State  Engineer  this  ....  day  of , 

A.   D.   19 ,   State   Engineer.     By    

,  Deputy. 


Dry-draw  Filings  (Under  the  Act  of  1911). 

PROOF  OF  APPLICATION  OF  WATER  TO  BENEFICIAL  USE. 

Location  No 

Water  Division  No , Water  District. 

Petition  of  Holder. 

Question  1.     State  your  name,  residence,  occupation  and  post- 
office  address. 
Ans. . 
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Ques.  2.  If  acting  in  behalf  of  a  corporation,  state  its  name, 
principal  place  of  business  (if  a  foreign  corporation,  give  name 
and  postoffice  of  statutory  agent),  your  position  with  reference 
to  same,  and  your  authority  for  appearing  in  its  behalf. 

Ans 

Ques.  3.  State  date  of  posting  and  date  of  recording  notice 
of  appropriation. 

Ans 

Ques.  4.  State  source  of  water  supply  and  give  exact  location 
of  point  of  diversion. 

Ans 

Ques.  5.  Describe  your  works  of  diversion  giving  length  and 
height  of  each  dam  and  state  amount  of  water  they  are  capable 
of  conveying  from  point  of  diversion  to  place  of  use.  and  give 
name  of  canal  or  ditch  or  other  works  by  which  water  is  con- 
ducted to  such  place  of  use,  and  date  of  completion  of  same. 

Ans 

Ques.  6.  State  for  what  purpose  water  is  used  and  describe 
place  of  use.  (If  for  irrigation,  name  each  subdivision  in  which 
used,  and  number  of  acres  in  each  subdivision  that  have  actually 
been  irrigated  with  said  water. 

Ans 

Ques.  7.  If  for  other  than  irrigation  purpose,  state  how  ap- 
plied, amount  of  horse-power  generated,  etc. 

Ans 

Ques.  8.  What  is  the  minimum  amount  of  water  required  for 
the  use  specified  above? 

Ans 

Ques.  9.  If  you  are  not  the  person  or  representative  of  the 
corporation  to  whom  above-mentioned  permit  was  originally 
issued,  please  state  how  ownership  was  acquired  by  present 
holder. 

Ans 

Ques.  10.  State  when,  how.  in  what  amount  and  to  what  ex- 
tent the  water  diverted  under  above-mentioned  permit  has  been 
used. 

Ans 

(Sign) 
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I  hereby  certify  that  the  foregoing  testimony  was  read  to  the 
above  subscriber  before  its  signing,  that  I  believe  him  to  be  the 
person  he  represents  himself  to  be,  and  that  said  testimony  was 

subscribed  and  sworn  to  before  me,  at  my  office  in    , 

County  of ,  State  of  South  Dakota,  on  this day  of 

,  A.  D.  19. . 


Witnesses. 

I,  the  undersigned,  do  hereby  certify  that  I  am  a  duly  quali- 
fied elector  residing  in  the  immediate  vicinity  of  the  diversion 
works  designated  in  the  foregoing  testimony,  that  I  have  no  in- 
terest in  the  works,  water  or  land  above  described,  that  I  have 
read  the  foregoing  testimony  and  that  I  know  of  my  own  personal 
knowledge  that  the  matters  therein  stated  are  true. 


(Indorsed:)    Location    No Proof    of    Application    of 

Water  to  Beneficial  Use.  Petition  of  Holder.  Amount  of  water, 
....  second-feet.  Source,  County,  Pur- 
pose,    Place  of  use,  Date  of  recording, 

Received  and  filed, 


Dry-draw  Certificate. 

(This  certificate  is  under  the  Act  of  1907.    Under  the  Act  of  1911  no  different 
form  has  yet  been  adopted. — THE  AUTHOR.) 

State  of  South  Dakota, 
County    of     Hughes, — ss. 

This    certifies    that     ,    whose    postoffice    address    is 

, County,  South  Dakota,  has  filed  in  this  office 

a  location  notice  of  a  certain  dam  for  impounding  flood  waters, 
in  accordance  with  the  provisions  of  section  31  of  chapter  180, 
of  the  Session  Laws  of  1907,  relating  to  the  filing  of  water-rights 
upon  dry-draws  or  watercourses.  Said  dam  is  located  in  the 
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%  of  the 14,  of  section township , 

range E.,  B.  H.  M. 

The  lands  to  be  irrigated  comprise acres  in  the , 

as  shown  by  the  map  accompanying  said  location  notice;  said 
lands  comprise  Desert  Entry  No 

The  said  has  furnished  this  office  proof  of 

completion  of  irrigation  system  and  of  the  application 

of  the  water  to  beneficial  use  and is  hereby  authorized  to 

use  sufficient  water  to  irrigate  the  lands  herein  designated. 

Witness  my  hand  and  official  seal,  this day  of , 

19.. 


State  Engineer. 
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(3d  ed.) 

§  1469.    UTAH  FORMS. 

(1911.) 

Irrigation — Application  to  appropriate  water. 
Application  for  other  purposes. 
Irrigation — Proof  of  appropriation  of  water. 
Certificate  of  appropriation  of  water. 

(The    State    Engineer's    office    also    issues    a   pamphlet    containing    rules    and 
regulations. — THE  AUTHOR.) 

File  No 

Irrigation — Application  to  Appropriate  Water. 

(Before  filling  this  blank,  carefully  read  "Rules  and  Regulations"  on  the  back 
hereof,  and  the  notes  in  the  body  of  it.) 

,19... 

For  the  purpose  of  acquiring  the  right  to  use  a  portion  of  the 
unappropriated  water  of  the  State  of  Utah,  for  irrigation  pur- 
poses, application  is  hereby  made  to  the  State  Engineer,  based 
upon  the  following  showing  of  facts  submitted  in  accordance 
with  the  requirements  of  the  Compiled  Laws  of  Utah,  1907,  as 
amended  by  the  Session  Laws  of  Utah,  1909. 

(NOTE. — The  information  given  in  the  following  blanks  should  be  free  from 
explanatory  matter,  but  when  necessary  a  complete  supplementary  statement 
should  be  made  under  the  heading  "Explanatory.") 

1.  The  name  of  the  applicant  is 

2.  The  postoffice  address  of  the  applicant  is  

3.  The  flow  of  water  to  be  used  in  cubic  feet  per  second  is 

3a.  The  quantity  of  water  to  be  appropriated  is   (see  note 
under  explanatory)   acre-feet. 

4.  The  water  is  to  be  used  each  year  from 

Month  Day 

to 

Month  Day 

4a.  The  water  is  to  be  stored  each  year  from   

Month 
tO 

Day  Month  Day 

5.  The  river  system  or  drainage  area  to  which  the  direct 
source  of  supply  belongs  is 

(Leave  blank.) 
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6.  The   direct  source  of  supply  is   in  the   above- 
named  river  system  (drainage  area)  in County. 

7.  The  point  of  "diversion"  or  "point  of  issuance"  of  spring 
is  situated  at  a  point   [NOTE. — If  the  water  is  taken  from  a  spring 
at  its  point  of  issuance  the  words  "point  of  diversion  or"  should 
be  stricken  out.     If  the  water  is  taken  from  a  stream  the  words 
"or  point  of  issuance  of  spring"  should  be  stricken  out.] 


(NOTE. — The  "point  of  diversion"  "or  point  of  issuance"  of  spring  must  be 
located  by  course  and  distance  or  by  rectangular  distances  with  reference  to 
some  United  States  land  corner  or  United  States  mineral  monument,  if  within 
a  distance  of  six  miles  of  either,  or  if  a  greater  distance  to  some  prominent 
and  permanent  natural  object.) 

8.     The  diverting  works  will  consist  of 


9.     The  cross-section  of  the  diverting  channel  will  be  LJ  V /  O 

(Strike  out  the  ones  not  needed.) 

10.  The  nature  of  the  diverting  channel  will  be :  earth,  wood, 

(Strike  out  the  ones 

iron,  concrete. 

not  needed.) 

11.  The  length  of  the  diverting  channel  will  be feet. 

12.  The  top  width  of  the  diverting  channel  will  be  (if  a  ditch) 
feet. 

13.  The  bottom  width  of  the  diverting  channel  will  be  (if  a 
ditch)  feet. 

14.  The  width  of  the  diverting  channel  will  be  (if  a  flume) 
feet. 

15.  The  depth  of  water  in  the  channel  will  be   (if  a  ditch) 
feet. 

15a.  The  depth  of  water  in  the  channel  will  be   (if  a  flume) 
feet. 

16.  The  diameter  of  the  diverting  channel  will  be  (if  a  pipe) 
inches. 

17.  The  grade  of  the  diverting  channel  will  be feet  per 

mile. 

18.  The  legal  subdivisions  of  the  land  to  be  irrigated  are  as 
follows : 

Total  area acres. 

19.  The  character  of  the  soil  in  the  above  tract  of  land  is 
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20.     The  character  of  the  subsoil  in  the  above  tract  of  land 

is 

EXPLANATORY. 

NOTE. — Nerer  use  3a  except  when  it  is  intended  to  store  the  water  to  be 
appropriated;  in  such  case  the  volume  of  water  to  be  stored  should  be  given 
in  acre-feet  in  that  space.  The  time  during  which  it  is  to  be  released  and  used 
should  be  set  forth  in  4,  and  the  time  during  which  it  is  to  be  stored  stated  in 
4a.  The  lands  to  be  inundated  by  the  reservoir  must  be  described  in  the  space 
below  this  note  as  nearly  as  may  be,  and  by  Government  subdivisions  if  upon 
surveyed  land.  The  area  of  reservoir  when  at  full  stage  should  be  given  in 
acres  in  the  same  space.  If  the  water  is  released  from  the  reservoir  into  the 
natural  channel  of  the  stream,  the  point  where  it  is  diverted  from  such  stream 
should  be  described  in  7,  and  the  center  of  the  impounding  dam  described  in 
the  space  below  this  note  in  accordance  with  the  note  given  in  7.  The  data 
given  in  8  to  17,  inclusive,  should  be  relative  to  the  works  used  to  divert  the 
water  from  the  natural  channel.  All  other  works  should  be  described  in  the 
space  below  this  note,  except  where  the  water  is  not  stored  in  the  natural 
channel  of  the  stream  supplying  it;  in  such  case,  the  point  of  diversion  is  the 
place  where  the  water  is  taken  from  the  supplying  source  and  should  be 
described  in  7;  and  8  to  17,  inclusive,  should  be  used  to  describe  the  diverting 
works.  It  is  permissible  to  appropriate  water  from  more  than  one  source, 
provided  the  water  from  the  sources  specified  is  taken  to  one  place  and  is  used 
for  one  purpose.  In  case  the  application  is  made  for  the  water  from  a  number 
of  springs,  the  point  where  the  water  is  collected  should  be  described  as  the 
point  of  diversion  and  the  works  below  it  described  as  the  diverting  works; 
those  above  it  as  the  collecting  works.  Each  spring  should  also  be  described 
in  accordance  with  note  in  7.  In  case  two  or  more  streams  are  specified  as  the 
direct  sources  of  supply,  the  point  where  •  the  water  is  diverted  from  each 
stream  must  be  described  in  accordance  with  note  in  7.  The  quantity  of  water 
diverted  from  each  such  stream  should  also  be  specified  in  the  space  below  this 
note,  if  only  approximately. 

The  following  additional  facts  are  set  forth  in  order  to  more 
clearly  define  the  full  purpose  of  the  proposed  appropriation 


Signature  of  applicant. 

Application  to  Appropriate  "Water. 

STATE  ENGINEER'S  INDORSEMENTS. 
Dates : 

1 Application  received  at  State  Engineer's  office. 

2 Application  examined  and  

3 Application  returned  to for 

correction. 

4.  Reason  for  returning  application 
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5 Corrected   application   returned   to   State   Engi- 
neer 's  office  

6 Corrected  application  examined  and 

7 Application  rejected  and  returned  to  applicant 

8.  Reason  for  rejecting  application 

9.  Application  approved  and  returned  to  applicant 

10.    (a)  This  application  is  approved  on  condition   and  it  is 
hereby  required  that  actual  construction  work  shall  begin  within 

six  months  and  be  fully  completed  by   ,   (b)   and  that 

the  water,  a  right  to  the  use  of  which  is  herein  sought,  shall  be 
applied  to  the  beneficial  use  set  forth  by 


State  Engineer. 

STATE  ENGINEER'S  MEMORANDA. 
Dates : 

1 Fee  for  filing  application  paid,  $ 

2 Cost  of  publishing  notice  deposited,  $ 

3 Publication  began  and  was  completed 

4 Notice  published  in   

5 Application  protested  by   

6 Protest  considered   

7 Fee    for    recording    and    approving    application 

paid  $2.50. 

8 Time  for  beginning  work  extended  to 

9 Time  for  making  proof  of  completion  of  works  ex- 
tended to  

10 Time  for  making  proof  of  beneficial  use  of  water  ex- 
tended to  

11.  I  hereby  certify  the  foregoing  is  a  true  copy  of  the  applica- 
tion made  by to  appropriate  water  and  of  the  indorse- 
ments thereof  as  shown  by  the  records  of  my  office  on  the  date 
given  below. 


State  Engineer. 

Salt  Lake  City,  Utah, ,  19. .. 

File  No Recorded ,  19. .. 
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STATE  ENGINEER'S  RULES  AND  REGULATIONS. 

All  applications  must  be  dated  at  place  where  made  and  signed  by  applicant. 

Erasures  must  not  be  made  on  applications,  but  any  matter  be  elimi- 
nated from  them  by  running  a  red  line  through  it. 

All  corrections  on  applications  returned  for  that  purpose  must  be  made  in 
red  ink  and  be  plainly  written. 

Applications  returned  to  applicants  for  correction  must  be  resubmitted  to 
this  office  within  sixty  days  from  the  date  noted  in  3  under  State  Engineer's 
indorsements,  or  the  priority  determined  by  the  original  receiving  date  will  be 
lost;  applications  resubmitted  after  the  expiration  of  sixty  days  will  be  treated 
as  new  applications  in  all  respects.  Subdivision  (a)  under  10  of  State  En- 
gineer's indorsements  is  interpreted  to  mean  that  the  diversion  works  and  the 
main  diverting  channel  or  channels  commanding  the  area  to  be  irrigated  are 
to  be  completed  within  the  time  specified ;  the  subdivision  (b)  in  the  same 
paragraph,  is  interpreted  to  mean  that  within  the  time  specified  therein  all 
of  the  laterals  and  devices  necessary  for  the  application  of  the  water  to  a 
beneficial  use  must  be  completed  and  that  the  land  to  be  irrigated  must  either 
have  produced  crops  by  irrigation  or  be  cleared  and  in  such  condition  as  would 
permit  of  the  successful  production  of  crops  on  the  application  of  water.  See 
section  1288x7,  Compiled  Laws  of  Utah,  1907,  or  Section  1288x7,  Chapter  62, 
Session  Laws  of  Utah,  1909. 

No  application  or  other  paper  pertaining  to  an  application  will  be  marked 
"received"  until  the  required  fees  have  been  paid. 

Applicants  will  be  informed  by  this  office  when  the  cost  of  publishing  notice 
of  application  is  due. 

Applicants  must  advance  cost  of  publication  within  ten  days  after  having 
been  so  informed. 

Request  for  extension  of  time  for  completion  of  construction  or  for  applica- 
tion to  a  beneficial  use  will  not  be  considered  unless  accompanied  by  sufficient 
affidavit  and  required  fee. 

Do  not  "back"  the  application  or  make  any  indorsements  on  page  3. 

FEES  REQUIRED  BY  LAW  FOR  STATE  TREASURY. 

For  examining  and  filing  applications  to  appropriate  10  cubic  feet  per 
second  of  water  or  less,  $2.50. 

For  examining  and  filing  applications  to  appropriate  one  hundred  twenty- 
five  acre-feet  of  water  or  less,  $2.50. 

For  examining  and  filing  applications  to  appropriate  more  than  10  cubic 
feet  per  second  of  water  a  fee  of  $2.50  plus  $1.00  for  each  cubic  foot  per 
second  in  excess  of  that  flow. 

For  examining  and  filing  applications  to  appropriate  more  than  one  hundred 
twenty-five  acre-feet  of  water  a  fee  of  2  cts.  for  each  acre-foot. 

Provided,  however,  that  when  a  filing  fee  of  any  application  to  appropriate 
water  shall  exceed  $1,000.00  the  balance  of  the  fee  in  excess  of  $1,000.00  may, 
at  the  option  of  the  applicant,  be  paid  at  the  time  the  proof  of  completion  of 
the  works  is  submitted. 

For  approving  and   recording  completed  applications,   $2.50. 

For  examining  and  filing  written  proofs  of  completion  of  works,  $1.00. 

For  examining  and  filing  written  proofs  of  beneficial  use  of  water,  $1.00. 

For  examining  and  filing  map,  profile,  and  drawings  that  are  part  of  the 
proof  of  completion  of  works,  $5.00. 

For  examining  and  filing  map,  profile,  and  drawings  that  are  part  of  the 
proof  of  beneficial  use  of  water,  $5.00. 

For  issuing  a  certificate  of  appropriation,  $1.00. 

For  filing  an  affidavit  or  any  other  paper,  $1.00. 

NOTE. — Applicants  will  save  time  and  expense  by  familiarizing  themselves 
with  the  law  before  making  applications. 
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(Indorsed :)    No Application  of   to  Appro- 
priate Water  from   for  Irrigation  Purposes.     Recorded 

in  Book  ....  of  Applications  to  appropriate  water,  on  pages  .... 
to  . 


Application  for  Other  Purposes. 

(Similar  forms,  with  some  variation,  may  be  had  for  power,  stock-watering, 
domestic  use,  mining,  etc. — THE  AUTHOR.) 


Irrigation— Proof  of  Appropriation  of  Water. 

NOTE. — Before  filling  this  blank,  carefully  read  the  pamphlet  "Rules  and 
Regulations"  also  "Rules  and  Regulations"  on  the  back  hereof  and  the  notes 
in  the  body  of  this  blank.  This  will  save  time  and  expense  to  the  appropriator. 

State    of    Utah, 
County  of , — ss. 

I, ,  being  first  duly  sworn,  do  hereby  certify 

that  I  am  the  person,  assignee  or  the of ,  who 

or    which    made    an    application    to    appropriate    water    from 

in river  system  or  drainage  area  in 

(Leave  blank) 

County,  for  irrigation  purposes;  that  said  application  is  filed  in 
the  State  Engineer's  office  as  No ;  that  the  works  neces- 
sary to  accomplish  the  diversion  and  perfect  the  appropriation 
of  water  in  accordance  with  the  said  application  have  been  com- 
pleted; that  the  following  statement  of  facts  is  submitted  in  proof 
of  the  completion  of  said  works  and  the  appropriation  of  said 
water;  that  I  made  the  said  statement  and  that  each  and  all  of 
the  items  contained  therein  are  true. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  .... 
day  of ,  19... 


Signature  of  Appropriator. 

Subscribed  and  sworn  to  before  me  this day  of , 

19.. 


Notary  Public. 
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STATEMENT. 

1.  Name  of  appropriator  is 

2.  Postoffice  address  of  appropriator  is 

3.  The  river  system  or  drainage  area  to  which  the  direct 
source  of  supply  belongs  is 

(Leave  blank) 

4.  The  direct  source  of  supply  is in  the  above-named 

river  system  (drainage  area). 

5.  The  "point  of  diversion"  or  "point  of  issuance"  of  spring 
is  situated  at  a  point 

6.  The  diverting  works  consist  of 

7.  Name  of  canal,  ditch,  pipe-line,  conduit,  or  other  diverting 
channel  (if  named)  is  

8.  The  cross-section  of  the  diverting  channel  is    LJ      \ /    O 

(Strike  out  the  ones  not  needed.) 

9.  The  nature  of  the  diverting  channel  is  earth,  wood,  iron, 

(Strike  out  the  ones  not  needed.) 

concrete. 

10.  The  length  of  the  diverting  channel  is feet. 

11.  The  top  width  of  the  diverting  channel  is   (if  a  ditch) 
feet. 

12.  The  bottom  width  of  the  diverting  channel  is  (if  a  ditch) 
feet. 

13.  The  effective  depth  of  the  diverting  channel  is  (if  a  ditch) 
feet. 

14.  The  width  of  the  diverting  channel  is  (if  a  flume)   

feet. 

15.  The  effective  depth  of  the  diverting  channel  is  (if  a  flume) 
feet. 

16.  The  diameter  of  the  diverting  channel  is  (if  a  pipe) *. 

inches. 

16a.  The  water  is  used  each  year  from to , 

inclusive. 

17.  The  grade  of  the  diverting  channel  is feet  per  mile. 

18.  Construction  of  works  was  commenced*   [See  rules  and 
regulations  on  the  back  hereof],  19. .. 


*NoTK. — Date  given  in  18  should  be  when  the  first  work  was  done  subsequent 
to  approval  of  appropriation. 
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19.  Construction  of  works  was  completed 19. .. 

20.  Works  was  first  used  to  divert  and  carry  water 

19... 

21.  The  flow  of  water  appropriated  is cubic  feet  per 

second. 

22.  The  quantity  of  water  appropriated  is acre-feet. 

23.  The    method    employed    in    measuring    the    water    was 

(Give  details  of  measurements  under  "General  Remarks.") 

24.  Description  of  land  irrigated  is  as  follows : 

(See  Rules  and  Regulations  on  the  back  hereof.) 

NOTE. — Only  such  land  as  is  actually  irrigated  or  cleared  and  in  a  condition 
that  it  will  successfully  produce  ordinary  agricultural  crops  on  the  application 
of  water  must  be  specified  or  described. 

25.  Total  area  of  land  irrigated acres. 

26.  Character  of  the  soil  is 

27.  Character  of  the  subsoil  is 

28.  Kinds  of  crops  produced  are 

NOTE. — The  area  of  each  kind  of  crop  specified  in  28  must  be  stated. 

GENERAL  REMARKS. 


State    of    Utah, 
County  of , — as. 

and    ,    having   both    been 

duly  sworn,  each  for  himself,  says  that  he  is  personally  ac- 
quainted with  the  works  constructed  by ,  for  the  diver- 
sion and  appropriation  of  water  from ,  in river 

system  or  drainage  area  in county  for  irrigation  pur- 
poses; that  said  works  have  been  fully  completed  and  used  to 
the  extent  and  in  the  manner  particularly  set  forth  in  the  fore- 
going statement  of  facts;  that  he  has  read  said  statement,  and 
that  each  and  all  of  the  items  therein  contained  are  true. 

In  witness  whereof,  each  has  hereunto  set  his  hand  this  .... 
day  of ,  19... 


Signature  of  Witness. 
, 

Signature  of  Witness. 
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Subscribed  and  sworn  to  before  me  this  ....  day  of , 

19... 

[Seal]  , 

Notary  Public. 

STATE  ENGINEER'S  INDORSEMENTS. 
Dates: 

Application  received  at  State  Engineer's  office. 

Application  approved  and allowed  for  com- 
pleting works. 

Time  for  completing  works  extended  to 19. .. 

Proof  of  appropriation    received  at   State  Engineer's 

office. 

Proof  of  appropriation  examined  and 

Proof  of  appropriation  returned  for  correction. 

Corrected  proof  of  appropriation  resubmitted. 

Corrected  proof  of  appropriation  examined  and 


Maps,  profiles  and  drawings  received  at  State  Engi- 
neer's office. 
./ Maps,  profiles  and  drawings  examined  and 

Maps,  profiles  and  drawings  returned  for  correction. 

Corrected  maps,  profiles  and  drawings  resubmitted. 

Corrected  maps,  profiles  and  drawings  examined  and 


Certificate  of  appropriation  issued  (No ). 

STATE  ENGINEER'S  MEMORANDA. 

Fee  for  examining  and  filing  proof  of  appropriation 

received  $1.00. 

Fee  for  examining  and  filing  maps,  profiles  and  draw- 
ings received  $5.00. 

Fee  for  issuing  certificate  of  appropriation  received 

$1.00. 

STATE  ENGINEER'S  RULES  AND  REGULATIONS. 

Maps,  profiles  and  drawings  shall  accompany  the  written  proof  of  appropria- 
tion of  water  and  the  written  proof  of  completion  of  works.  Maps  shall 
accompany  the  written  proof  of  application  of  water  to  a  beneficial  use. 
They  must  be  in  accordance  with  the  rules  and  regulations  published  in 
pamphlet  form  by  the  State  Engineer. 
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No  proof  of  appropriation  will  be  marked  "received"  until  the  fees  have 
been  paid  and  the  maps,  profiles,  and  drawings  submitted. 

Erasures  must  not  be  made  on  proofs  of  appropriation  returned  for  cor- 
rection. 

Proofs  of  appropriation  returned  for  correction  must  be  resubmitted 
•within  the  time  allowed  by  the  State  Engineer  indorsed  hereon. 

The  engineer  who  prepares  the  maps,  etc.,  must  be  one  of  the  disinterested 
witnesses  to  inspect  the  work  and  make  .a  sworn  statement  relative  to  the 
accuracy  of  the  proof  of  the  appropriation.  But  such  sworn  statement  shall 
not  be  made  until  after  proof  of  appropriation  has  been  submitted  to  the 
State  Engineer's  office  and  accepted  as  sufficient. 

At  least  one  measurement  of  the  actual  flow  or  quantity  of  water  appro- 
priated should  be  given  in  No.  21  or  No.  22. 

It  is  desirable  that  a  series  of  such  measurements  be  made  and  the  results 
given  under  "General  Remarks."  The  method  of  measurement  should  be 
given  as  by  meter,  weir,  etc.  Sufficient  data  must  be  given  of  all  measure- 
ments to  enable  the  State  Engineer  to  calculate  the  flow. 

In  No.  24  only  such  lands  as  are  under  actual  irrigation  or  cleared  and  in 
condition  to  successfully  produce  ordinary  agricultural  crops  on  the  appli- 
cation of  water  should  be  included.  It  must  be  described  by  metes  and 
bounds. 

LIST  OF  FEES  REQUIRED  BY  LAW  FOR  STATE  TREASURER. 
(See  first  form. — TUB  AUTHOR.) 

(Indorsed:)  Proof   of   Appropriation    Kelative   to    Application 

No ,  Made  by to  Appropriate  Water  from 

for  Irrigation  Purposes. 


(Original.) 
Certificate  of  Appropriation  of  Water. 

Certificate  No B.    Application  No Priority  No B. 

Water  Division. 

Whereas,  it  has  been  made  to  appear  to  the  satisfaction  of  the 
undersigned,  State  Engineer  of  the  State  of  Utah,  that  the  ap- 
propriation of  water  from  the  Water  Division,  made 

by  ,  has  been  perfected  in  accordance  with  the  appli- 
cation therefor,  dated ,  19..,  and  recorded  in  the  office 

of  the  State  Engineer,  on  page ,  in  Book of  the  record 

of  applications  to  appropriate  water;  wherefore,  be  it  known 

that  I,  ,  State  Engineer  of  the  State  of  Utah. 

under  and  by  authority  and  direction  of  the  provisions  of 
Chapter  108  of  the  Session  Laws  of  Utah  of  1905,  as  amended 
by  Chapter  156  of  the  Session  Laws  of  Utah,  1907,  and  Chap- 

Water  Right!— 110 
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ter  62  of  the  Session  Laws  of  Utah,  1909,  on  "Water  Rights  and 

Irrigation,"  do  hereby  certify  that  the  said of , 

in    County,   State  of  Utah,   is  entitled   to  the  use   of 

, cubic  feet  of  water  per  second,  subject  to  the  following 

restrictions,  to  wit: 


The  date  of  the  appropriation  is  ,  19. .,  and  the  pri- 
ority number  of  the  right  is  No B. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  my  office  this  ....  day  of ,  A.  D.  19. .. 


State  Engineer. 

(Endorsed:)   Certificate  of  Appropriation  of  Water 

Water  Division,  Certificate  No B,  Priority  No B.     To 

For     Filed   for  record  this    day  of 

19..,  at  ....  o'clock  ....  M.,  and  recorded  in  Book 

....    of  Water    ,   page    ,    Recorder 

County,  Utah.     This  certificate  must  be  filed  for 

record  with  Recorder  of   County,  Utah,  within  thirty 

days  from  its  date. 
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(3d  ed.) 

§  1470.    WYOMING  FORMS. 

(1911.) 

State  Engineer's  instructions  and  suggestions  to  applicants  for  permits  to 

appropriate  water. 
Application  for  a  permit  to  divert  and  appropriate  the  water  of  the  State 

of  Wyoming. 
Enlargement — Application  for  a  permit  to  divert  and  appropriate  the  water 

of  the  State  of  Wyoming. 
Application  for  a  permit  to  construct  the  Reservoir,  and  to  stor«  the 

unappropriated  water  of  the  State  of  Wyoming. 
Ditch  proof  of  appropriation  of  water. 
Reservoir  proof  of  appropriation  of  water. 
(Adjudication)  proof  of  the  appropriation  of  water. 
Certificate  of  appropriation  of  water. 

State  Engineer's  Instructions  and  Suggestions  to  Applicants  for 
Permits  to  Appropriate  Water. 

General. 

The  right  to  use  water  develops  by  degrees.  The  first  step  is  the  survey. 
Care  in  this  work  gives  the  best  kind  of  insurance  to  the  builder  or  investor 
in  irrigation  enterprises.  The  application  for  permit  and  accompanying  maps 
and  plans  can  then  be  prepared.  These  are  sent  to  the  State  Engineer's 
Office  and,  when  approved,  the  application  becomes  a  permit.  This  is  the 
first  degree  in  the  history  of  the  water-right.  The  right  is  only  recognized 
at  this  stage  as  initiated  and  its  principal  standing  is  from  the  administrative 
standpoint.  As  construction  proceeds,  and  as  water  is  used  for  a  beneficial 
purpose,  the  public  at  large  begins  to  recognize  the  water-right.  When  the 
terms  of  the  permit  are  completely  complied  with,  proof  of  use  of  water  is 
submitted  to  the  Division  Superintendent.  He  in  turn  transmits  the  proof  to 
the  Board  of  Control,  from  which  a  certificate  of  appropriation  is  issued. 
The  operations  of  the  Division  Superintendent  are  all  of  a  public  character 
and  the  public  is  notified  as  to  each  step  taken.  The  final  certificate  of  ap- 
propriation is  the  evidence  of  public  recognition  of  the  right  to  use  water. 
This  is  the  second  and  last  degree  in  the  procedure. 

Law. 

Sections  917  to  927  and  931  to  933  of  the  Revised  Statutes  of  Wyoming, 
1899,  and  chap.  69,  S.  L.  1903,  as  amended,  govern  the  filing  and  approval 
of  such  applications. 

The  law  governing  the  fees  to  be  charged  is  found  in  section  108,  Revised 
Statutes  of  Wyoming,  1899. 

An  abstract  of  these  requirements  and  the  rules  of  this  office  are  given 
below : 

Applications. 

Applications  must  be  made  upon  the  blank  form  approved  by  the  State 
Engineer  and  all  blank  spaces  are  to  be  filled.  Applications  to  enlarge  exist- 
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ing  ditches,  or  tp  increase  the  acreage  watered  therefrom,  must  be  made  on 
an  enlargement  blank,  and  the  entire  irrigation  system  must  be  shown  complete 
from  stream  to  end  of  ditch.  In  giving  dimensions,  remember  the  following: 

"Width  on  top"  is  the  width  at  surface  water-line.  Depth  is  the  depth  of 
water  which  the  ditch  or  canal  is  to  carry. 

The  area  to  be  irrigated  must  be  given  from  actual  measurements  on  the 
fcTound,  and  where  only  part  of  a  subdivision  is  to  be  watered,  application 
and  maps  must  give  the  area  in  each  forty-acre  tract  or  fractional  sub- 
divisions. 

The  law  requires  applications  to  be  made  and  approved  by  the  State 
Engineer  before  work  begins.  No' application  which  states  that  work  has  be- 
gun or  has  been  completed  will  be  approved. 

Maps. 

Each  application  must  be  accompanied  by  two  maps,  one  of  which  must  'be 
on  tracing  linen. 

These  maps  must  be  neatly  and  accurately  drawn  with  Indian  ink  to  a 
scale  of  two  inches  to  the  mile,  and  on  sheets  not  less  than  nine  by  twelve 
inches. 

They  must  show  the  location  of  the  headgate  by  courses  and  distances 
from  some  government  corner.  They  must  show  the  actual  location  of  the 
ditch  or  canal,  and  where  government  survey  lines  are  crossed,  the  distance 
to  the  nearest  corner  must  be  given.  (Where  corners  cannot  be  found, 
give  the  location  of  line  by  courses  and  distances.) 

The  map  must  show  the  name  and  location  of  stream  from  which  water 
is  to  be  taken;  the  location  and  area  of  land  to  be  irrigated,  or  place  where 
water  is  to  be  used  for  other  purposes.  (This  may  be  done  by  marking 
the  boundaries  or  by  coloring  the  areas.) 

Whenever  the  canal  line  crosses  streams  or  other  ditches,  the  location  of 
such  crossings  must  be  shown,  and  such  intersecting  streams  and  ditches 
must  be  marked  by  inTc  of  a  different  color. 

Maps  must  contain  the  name  of  the  ditch,  canal  or  reservoir,  and  the  post- 
office  of  the  Surveyor,  with  date  of  survey. 

Beservoirs  and  Dams. 

Application  for  reservoirs  and  dams  must  be  accompanied  by  a  map  in 
duplicate  on  tracing  linen  showing  the  dimensions  and  location  of  the  reser- 
voir. The  dam  must  be  tied  to  some  government  corner  by  courses  and 
distance. 

Plans  of  dams,  cribs  or  embankments  must  be  drawn  on  longitudinal  scale 
of  not  less  than  one  inch  to  two  hundred  feet,  and  for  cross-sections  of  not 
less  than  one  inch  to  twenty  feet.  Timber,  brush  and  stone,  where  used, 
shall  be  shown  in  detailed  plans,  the  scale  of  which  shall  be  one  inch  to  four 
feet.  The  plans  for  outlet  and  wasteways  for  reservoirs  shall  be  drawn 
on  a  scale  of  one  inch  to  four  feet,  and  are  required  for  all  dams  over 
five  feet  high  in  a  running  stream  or  for  any  other  dam  over  ten  feet  high. 

The  maps  of  reservoirs  shall  show  the  total  area  to  be  submerged  and 
enough  levels  to  permit  of  computing  its  capacity. 

For  earth  dams  the  slope  must  not  be  less  than  3  to  1  for  the  front  or 
water  side,  and  2  to  1  for  the  back. 

Fees. 

For  filing  and  examining  applications  for  permits  to  appropriate  water, 
$2.00. 

For   recording   statements   of   claim,   $1.50. 

For  recording  applications,  for  reservoir  permits,  $1.00. 
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For  recording  any  other  water-right  instrument — for  the  first  one  hundred 
words,  $1.00;  for  each  subsequent  folio,  $0.15. 

For  issuing  certificates  of  appropriation,  $1.00. 

For  making  certified  copies  of  records — for  the  first  one  hundred  words, 
$1.00;  for  each  subsequent  folio,  $0.15. 

For  making  copy  of  any  permit,  $1.00;  certified  copy,  $2.00. 

For  attaching  certificate,  $1.00. 

Note. 

Lands  may  be  shown  by  tinting  with  a  colored  pencil  on  the  dull  side 
of  the  tracing  linen  and  this  rubbed  to  an  even  tint  by  means  of  a  medium 
hard  rubber  eraser.  Where  an  enlargement  application  is  made,  the  lands 
under  existing  rights  through  the  same  ditch  should  be  shown  in  different 
colors.  Colors  which  will  not  blue-print  well  should  not  be  used.  Thu  pre- 
ferred colors  are:  Green,  Orange,  Red  and  Yellow.  Lettering  on  a  map 
should  be  sparing,  and  superfluous  matter  should  not  be  placed  thereon. 
Indelible  pencil  or  a  typewriter  should  not  be  used  on  tracing  linen,  since 
the  oil  in  the  cloth  will  cause  these  colors  to  spread,  and  in  time  it  becomes 
almost  obliterated.  The  affidavit  of  the  surveyor  should  be  neatly  lettered 
on  the  map.  In  preparing  an  application,  the  forty-acre  subdivision,  in 
which  the  headgate  is  situated,  should  be  stated;  and  the  bearing  and 
distance  to  the  nearest  government  corner  should  be  given.  In  case  of  an 
enlargement,  if  the  applicant  is  the  owner  of  the  ditch  to  be  enlarged,  he 
should  so  state;  if  not,  the  written  consent  of  the  owners  must  accompany 
the  application.  The  following  form  for  consent  to  enlarge  may  be  used: 

,19.... 

I,  (or  we),  ,  the  sole  owner  of  the  Ditch  tak- 
ing water  from under  Permit  No ,  do  hereby  give  my  (or 

our)    free  and  voluntary  consent  to  the  enlargement  or  extension  of,  and  to 

the   use   of   water   through,    the   said    ditch    by ,  according    to    the 

terms  of  this  enlarged  permit. 


The  attention  of  owners  of  irrigation  works  is  called  to  the  provisions  of 
Sees.  22-27,  Chap.  86,  S.  L.   1907. 

CERTIFICATE  OF  SURVEYOR. 
State  of  Wyoming, 
County  of , — ss. 

I? ,  of ,  hereby  certify  that  this  map  was 

made  from  notes  taken  during  an  actual  survey  made  by  me  on ,  19. . . ., 

and  that  it  correctly  represents  the  irrigation  works  described  in  the  ac- 
companying application,  together  with  a  meander  of  streams,  and  shows 
accurately  the  location  and  area  of  the  lands  proposed  to  be  irrigated  in 
each  forty-acre  tract. 

Surveyor. 
License   No 
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The  State  Engineer's  Office  must  be  Notified  Immediately  when  you  complete 
your  Ditch. 

Application  for  a  Permit  to  Divert  and  Appropriate  the  Water  of 
the  State  of  Wyoming. 

"Water  Division  No ,    District  No 

I, ,  of ,  County  of ,  State  of 

,  being  duly  sworn  according  to  law,  upon  my  oath  say: 

1.  The  name. .  of  the  applicant, 


2.  The  postoffice  address. .  of  the  applicant 

3.  The  use  to  which  the  water  is  to  be  applied  is. 


4.  The  name  of  the  ditch  or  canal  is 

5.  The  source  of  the  proposed  appropriation  is. 


6.  The  headgate  of  the  proposed  ditch  or  canal  is  located 

of  Section Township ,  Range 

7.  The  said  ditch  or  canal  is  to  be  miles  long  and  to 

pass  through  the  following  lands  (give  route  by  courses  and  dis- 
tances, or  by  naming  legal  subdivisions  crossed) : 

8.  The  dimensions  of  said  works  are: 

(a)  [At  headgate]    Width  on  top  (at  water-line), 

feet;  width  on  bottom, feet;  depth  of  water, 

feet ;  grade, feet  per  mile. 

(b)  Give  dimensions  at  each  point  where  reduced  in  size, 

stating  miles  from  headgate: 

[At ]  Width  on  top  (at  water-line), feet ;  width 

on  bottom,  -  feet ;  depth  of  water,  feet ;  grade, 

feet  per  mile. 

[At ]  Width  on  top  (at  water-line), feet ;  width 

on  bottom,  feet;  depth  of  water,  feet;  grade, 

feet  per  mile. 

[At ]  Width  on  top  (at  water-line), feet ;  width 

on  bottom,  feet ;  depth  of  water,  feet ;  grade, 

feet  per  mile. 
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9.  Describe  the  character  of  proposed  works,  stating:  1st. 
The  nature  of  the  material  to  be  moved.  2d.  Number  and  length 
of  tunnels,  if  any.  3d.  Amount  of  fluming,  if  any. 

10.  The  estimated  cost  of  said  ditch  is dollars. 

11.  The  land  to  be  irrigated  has  a  total  area  of acres, 

described  as  follows:   (Give  estimated  acreage  in  fractions  of  sub- 
divisions)    

12.  Construction  will  begin  on  proposed  works  on  or  before 

,19... 

13.  The  time  required  for  the  completion  of  ditches  and  other 
distributing  works  is year. .  from ,  19. .. 

14.  The  time  required  to  complete  the  application  of  water  to 

the  beneficial  use  stated   in  this   application   is    year.. 

from ,  19 ... 

15.  A  map  of  the  proposed  ditch  or  canal,  prepared  in  accord- 
ance with  Chapter  14,  R.  S.  1899,  accompanies  this  application. 

(Signed) 

NOTE. — The  statements  in  the  foregoing  application  must  comply  with  the 
requirements   of   Chapter   14,   E.    S.    1899. 

The  State  of  Wyoming, 
County  of , — ss. 

I  hereby  certify  that  the  foregoing  application  was  signed  in 

my  presence  and  sworn  to  before  me  by ,  this 

day  of ,19... 


The  State  of  Wyoming, 
State  Engineer's  Office, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion and  have  returned  the  same  without  my  approval  for  the 
following  reasons : 

Witness  my  hand  this  ....  day  of ,  A.  D.  19. .. 

•  ••••• • , 

State  Engineer. 
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The  State  of  Wyoming, 
State  Engineer's  Office, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion and  do  hereby  grant  the  same  subject  to  the  following  limi- 
tations and  conditions : 

Construction  of  proposed  work  shall  begin  within  one  year 
from  the  date  of  approval. 

The  time  for  completing  the  work  shall  terminate  on  December 
31,  19... 

The  time  for  completing  the  appropriation  of  water  for  bene- 
ficial use  shall  terminate  on  December  31,  19.  .. 

The  amount  of  the  appropriation  shall  be  limited  to  one  cubic 
foot  per  second  of  time  for  each  seventy  acres  of  land  reclaimed 
on  or  before  December  31,  19.  .,  and  the  additional  volume  used 
for purposes  on  or  before  said  date. 

Witness  my  hand  this  ....  day  of ,  A.  D.  19. .. 


State  Engineer. 

(Indorsed:)  No Application  for  a  Permit  to  Divert. 

and  Appropriate  the  Water  of  the  State  of  Wyoming.  Division 
No ,  District  No The  State  of  Wyoming,  State  En- 
gineer's Office, — ss.  This  instrument  was  received  and  filed  for 

record  on  the  ....  day  of ,  A.  D.  19 . . ,  at  ....  o'clock 

M.,  and  duly  recorded  in  Book   of  Applications,  on 

page State  Engineer. 
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The  State  Engineer's  Office  must  be  Notified  Immediately  when  you  complete 
your  Ditch. 

Enlargement — Application  for  a  Permit  to  Divert  and  Appro- 
priate the  Water  of  the  State  of  Wyoming. 

Water  Division  No ,    District  No 

Enlargement  of  the 

I, ,  of County  of ,  State  of 

,  being  duly  sworn  according  to  law,  upon  my  oath  say : 

1.  The  location  and  description  of  the  ditch  to  be  enlarged  is 
as  follows : 

2.  The  headgate  is  situated of  Section ,  Town- 
ship   ,  Range 

3.  Said  ditch  is miles  long  and  passes  through  the  fol- 
lowing lands  (give  legal  subdivisions),  the  same  being  correctly 
shown  on  the  map  accompanying  this  application: 

4.  The  dimensions  of  said  ditch  are:  Width  on  top  (at  water- 
line),  feet;  width  on  bottom, feet;  depth  of  water, 

feet ;  grade feet  per  mile. 

5.  Said  ditch  now  serves  to  irrigate  the  following  described 
land: 

6.  The  total  area  now  irrigated  from  said  ditch  being 

acres. 

7.  Application  is  hereby  made  for  permission  to  enlarge  or 
extend  the  use  of  water  through  the  above-named  and  described 
ditch  and  to  divert  and  appropriate  the  water  of  the  State  as 
follows: 

1.  The  name . .  of  the  applicant 

2.  The  postoffice  address. .  of  the  applicant 

3.  The  use  to  which  the  water  is  to  be  applied  is 

4.  The  name  of  the  ditch  or  canal  is 

*5.  The  source  of  the  proposed  appropriation  is 

and  the  head  of  the  proposed  extension  is  located ,  Sec- 
tion   ,  Township ,  Range 

*If  the  proposed  work  is  to  be  an  extension  of  the  original  ditch,  give 
the  location  of  the  head  of  the  extension  by  courses  and  distances  from  the 
nearest  government  corner. 
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6.  The  said  ditch  or  canal  as  enlarged  is  to  be miles 

long  and  to  pass  through  the  following  lands  (give  sections,  town- 
ships and  ranges) : 

7.  The  dimensions  of  said  ditch  are  to  be: 

(a)  [At  hcadgate]    Width  on  top  (at  water-line) 

feet ;  width  on  bottom, feet ;  depth  of  water, 

feet ;  grade, feet  per  mile. 

(b)  Give  dimensions  at  each  point  where  reduced  in  size, 

stating  miles  from  headgate: 

[At ]  Width  on  top  (at  water-line) , feet ;  width 

on  bottom,  feet;  depth  of  water,  feet;  grade, 

feet  per  mile. 

[At ]  Width  on  top  (at  water-line), feet ;  width 

on  bottom,  feet ;  depth  of  water,  feet ;  grade, 

feet  per  mile. 

8.  Describe   the  character  of  proposed   works,  stating:    1st. 
The  nature  of  material  to  be  moved.     2d.  Number  and  length  of 
tunnels,  if  any.     3d.  Amount  of  fluming,  if  any. 

9.  The  estimated  cost  of  said  enlargement  is dollars. 

10.  The  land  to  be  irrigated  has  a  total  area  of acres, 

described  as  follows:     (Give  estimated  acreage  in  fractions  of 
subdivisions)   

11.  Construction  of  the  proposed  enlargement  or  extension  will 
begin  within  one  year  from  date  of  approval  of  this  application. 

12.  The  time  required  for  the  completion  of  enlargement  or  ex- 
tension is year. .  from ,  19. .. 

13.  The  time  required  to  complete  the  application  of  water  to 

the  beneficial  use   stated  in  this   application  is    year.. 

from ,  19 ... 

14.  A  map  in  duplicate,  prepared  in  accordance  with  the  pro- 
visions of  Section  35  of  the  Water  Laws,  accompanies  this  appli- 
cation. 

(Signed) 

NOTE. — The  statements  in  the  foregoing  application  must  comply  with  the 
requirements  of  Chapter  14,  R.  S.  1899. 

NOTE. — Before  applications  for  the  enlargement  of  ditches  can  be  approved, 
the  written  consent  of  the  owners  of  such  ditches  must  be  secured,  and  this 
must  accompany,  the  application. 
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The  State  of  Wyoming, 
County  of , — ss. 

I  hereby  certify  that  the  foregoing  application  was  signed  in 

my  presence  and  sworn  to  before  me  by  ,  this 

day  of ,19... 


The  State  of  Wyoming, 
State  Engineer's  Office, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion and  have  returned  the  same  without  my  approval  for  the 
following  reasons :  

Witness  my  hand  this  ....  day  of ,  A.  D.  19 ... 

» 

State  Engineer. 
The  State  of  Wyoming, 
State  Engineer's  Office, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion and  do  hereby  grant  the  same  subject  to  the  following  limi- 
tations and  conditions :  

Work  will  begin  within  one  year  from  date  of  approval. 

The  time  for  completing  construction  shall  terminate  December 
31,  19... 

The  time  for  completing  the  appropriation  of  water  for  bene- 
ficial use  shall  terminate  December  31,  19. .. 

The  amount  of  the  appropriation  shall  be  limited  to  one  cubic 
foot  per  second  of  time  for  each  seventy  acres  of  land  reclaimed 

on  or  before  ,  19..,  and  the  additional  volume  applied 

to purposes  on  or  before  that  date. 

Witness  my  hand  this  ....  day  of ,  A.  D.  19. .. 


State  Engineer. 
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(Indorsed:)  No Application    for   a   Permit   to    Divert 

and  Appropriate  the  Water  of  the  State  of  Wyoming.  Division 
No ,  District  No The  State  of  Wyoming,  State  En- 
gineer's office, — ss.  This  instrument  was  received  and  filed  for 

record  on  the  ....  day  of ,  A.  D.  19. .,  at  ....  o'clock 

....  M.,  and  duly  recorded  in  Book  ....  of  Enlargements,  on 
page ,  State  Engineer. 


The  State  Engineer's  Office  must  be  Notified  Immediately  upon  the  Com- 
pletion of  These  Works. 

Application  for  a  Permit  to  Construct  the Reservoir,  and 

to  Store  the  Unappropriated  Water  of  the  State  of  Wyoming. 

Water  Division  No ,    District  No 

I, ,  of ,  County  of State  of 

,  being  duly  sworn  according  to  law,  upon  my  oath  say : 

1.  The  name . .  of  the  applicant, 

2.  The  postoffice  address. .  of  the  applicant, 

3.  The  name  of  stream  from  which  reservoir  is  to  be  filled  and 
appropriation  made  is   

4.  The  use  to  which  the  water  is  to  be  applied  is 


5.  The   location   of  the   proposed    reservoir  will   be   in    Sec. 
, . . .,  T N.,  R W.,  described  as  follows: 

(a)  State  whether  situated  in  channel  of  running  stream, 

and  give  character  of  material  at  outlet: 

(b)  If  not  in  channel  of  running  stream,  state  how  it  is 

to  be  filled.     If  through  canal,  give  name  and  di- 
mensions :    

(c)  The  construction  of  dam,  the  material  of  which  it  is 

to   be    built   and    the   method   of   protecting   from 
waves  are  as  follows : 
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6.  The  area  of  reservoir  is acres,  with  maximum  depth 

of feet  and  approximate  mean  depth  of  water  of 

feet. 

7.  The  dimensions  of  dam  are:    Length  on  top,   feet. 

Length    on    bottom,    feet.     Width   on  top,    feet. 

Width  on  bottom,    feet.     Depth,   feet.     Slope  of 

front,    Slope  of  back,    Height  of  dam  above 

water  line  when  full, feet. 

8.  The  outlet  and  wasteway,  with  dimensions  of  each,  are  as 
follows : 


9.  The  outlet  of  the  proposed  reservoir  is  located 

of  Section ,  Township North,  Range 


West. 

10.  The  estimated  cost  of  said  reservoir  is  $ 

11.  Construction  will  begin  on  proposed  works  on  or  before 

,19... 

12.  The   time   required   for  the   completion    of  the   works   is 
year . .  from ,  19 ... 

Signed : 

The  State  of  Wyoming, 
County  of , — ss. 

I  hereby  certify  that  the  foregoing  application  was  signed  in 

my  presence  and  sworn  to  before  me  by ,  this 

day  of ,19... 


NOTE. — The  statements  in  the  foregoing  application,  together  with  the 
maps  and  plans,  must  comply  with  the  requirements  of  Chapter  69,  Session 
Laws  1903.  No  right  to  use  water  permanently  can  accrue  until  beneficial 
use  has  been  made  under  an  independent  permit  and  proof  thereof  duly 
made.  The  water-right  then  becomes  appurtenant  to  the  lands  irrigated  or 
to  the  thing  to  which  the  water  may  be  beneficially  applied. 
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The  State  of  Wyoming, 
State  Engineer's  Office, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion and  have  returned  the  same  without  my  approval  for  the 
following  reasons :  

"Witness  my  hand  this  ....  day  of ,  A.  D.  19. .. 

• > 

State  Engineer. 
The  State  of  Wyoming, 
State  Engineer's  Office, — ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  applica- 
tion and  do  hereby  grant  the  same  subject  to  the  following  limi- 
tations and  conditions: 


Construction  of  proposed  works  shall  begin  within  one  year 
from  date  of  approval. 

The  time  for  completing  the  work  shall  terminate  on  December 
31,19... 

Witness  my  hand  this  ....  day  of ,  A.  D.  19. .. 


State  Engineer. 

(Indorsed:)  No Application  for  a  Permit  to  Construct 

the   Reservoir  and  to  Store  for  a  Beneficial  Use  the 

Unappropriated  Water  of  the  State  of  Wyoming.  Division  No. 
,  District  No The  State  of  Wyoming,  State  Engi- 
neer's Office, — ss.  This  instrument  was  received  and  filed  for 

record  on  the  ....  day  of ,  A.  D.  19 . . ,  at  ....  o  'clock 

....  M.,  and  duly  recorded  in  Book  3  of  Reservoirs,  on  page 
,  State  Engineer. 
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Ditch  Proof  of  Appropriation  of  Water. 

• 

(In  accordance  with  the  provisions  of  Section  928,  Chapter  14,  Title  9, 
Division  1,  Revised  Statutes  of  Wyoming,  and  the  regulations  of  the  Board 
of  Control  thereunder.) 

From Tributary  of 

1.  Q.     State  your  name. 

A 

2.  Q.     Postoffice  address. 

A 

3.  Q.     Are  you  the  original  applicant  for  Permit  No ? 

A 

4.  Q.     If  not,  state  the  date  of  your  securing  an  interest 
therein,  and  the  nature  of  your  interest  in  the  works  constructed 
under  such  permit. 

A 

5.  Q.     For  what  purpose  is  water  used? 

A 

6.  Q.     When  did  the  construction  of  the  

ditch  (or  other  distributing  works  described  in  said  permit)  be- 
gin! 

A 

7.  Q.     When  was  it  completed? 

A 

8.  Q.     Give  date  when  water  was  first  beneficially  used. 

A 

9.  Q.     What  are  the  dimensions  of  the  ditch  (or  other  dis- 
tributing works)  built  under  said  permit? 

A.     Width   on  top,    Width   on  bottom,    

Depth, Grade, 

10.  Q.  Give  the  legal  subdivisions  of  land  owned  or  con- 
trolled by  you  on  which  water  has  been  used,  and  if  an  appro- 
priation of  water  for  irrigation  is  claimed,  give  the  acreage  which 
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has  been  irrigated  in  each  legal  subdivision  prior  to  the  time  of 
the  expiration  of  your  permit. 


NEi  NVV|  SW\  SEJ 

11.  Q.     Has  the  water  been  used  beneficially  and  land  irri- 
gated each  year  since  the  expiration  of  your  permit?     And  dur- 
ing what  months  is  water  beneficially  used? 

A.     (a)    (b)    

12.  Q.     What  crops  were  grown  on  this  land  in  19 . .  ? 

A 

13.  Q.     In  what  county  is  the  above-described  land  situated? 
A 

14.  Q.     Give  amount  of  your  investment  in  the  construction 
of  ditch  and  laterals. 

A 

The  State  of  Wyoming, 
County  of , — ss. 

I, ,  being  first  duly  sworn,  do  depose  and  say 

that  I  have  read  the  above  and  foregoing  proof  of  appropriation 
of  water;  that  I  know  the  contents  thereof;  and  that  the  facts 
therein  stated  are  true. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  ....  day 
of ,  A.  D.  19... 

•  ••••••••••••••••••••••••••••••••A*   i  . 

Subscribed  and  sworn  to  before  me  this  ....  day  of , 

19... 

Superintendent,  Water  Division  No 

(Indorsed:)    Ditch.     Proof    of    Appropriation    Under    Permit 
No Division  No ,  District  No Date  of  pri- 
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ority,     Name    of    stream,    Tributary    of 

Ditch, Name  of  Claimant, Filed 

with  me  this    ....    day   of    ,   19 , 

Superintendent.    Filed  in  this  office  this  ....   day  of  , 

19 ,  Secretary  of  Board  of  Control.    Fees 

paid,  $ 


Reservoir  Permit  No 

Division  No ,     District  No.  3. 

Reservoir  Proof  of  Appropriation  of  Water. 

(In  accordance  with  the  laws  of  Wyoming  and  regulations  of  the  Board 
of  Control.) 

From   ,   Tributary  of 

1.  Q.     State  your  name. 

A 

2.  Q.     Postoffice  address. 

A 

3.  Q.     Are  you  the  original  applicant  for  Permit  No ? 

A 

4.  Q.     State  the  interest  you  own  in  the  reservoir,  when  and 
how  same  was  secured. 

A 

5.  Q.     For  what  purpose  is  the  storage  water  used? 

A 

6.  Q.     "Where  do  you  use  the  storage  water? 

A.     Secondary  Permit  No 

7.  Q.     When  did  the  construction  of  the 

reservoir  begin? 

A 

8.  Q.     When  was  it  completed? 

A 

9.  Q.     Give   the   year  storage   water   was   first   beneficially 
used. 

A 

10.     Q.     Has  water  been  stored  each  year  since  the  reservoir 
was  completed? 

A 

Water  Right*— 111 
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11.  Q.     (a)     Give     location     of     reservoir,     (b)     In     what 
county  is  the  reservoir  situated  ? 

A.     (a)    

A.     (b)    

12.  Q.     What  are  the  dimensions  of  the  reservoir? 

A.     Area,     Max.    depth,    Mean    depth, 


13.  Q.     Was  the  reservoir  built  according  to  the  terms  of  the 
permit? 

A 

14.  Q.     State  size  of  wasteway. 

A.     

15.  State  cost  of  reservoir. 

A 

State  of  Wyoming, 
County  of , — ss. 

I, ,  being  first  duly  sworn,  do  depose  and  say 

that  I  have  read  the  above  and  foregoing  proof  of  appropriation 
of  water;  that  I  know  the  contents  thereof;  and  that  the  facts 
therein  stated  are  true. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  ....  day 
of ,  A.  D.  19... 


Subscribed  and  sworn  to  before  me  this day  of 

19.. 


Superintendent,  Water  Division  No. 


(Indorsed:)  Reservoir.     Proof  of  Appropriation.     Permit  No. 

....,    Division  No ,    District  No Date  of  priority, 

Name  of  stream,    Tributary  of   

Reservoir,  Name  of  claimant,   ,    P. 

0.    Piled  with  me  this   day  of   19 

,  Superintendent.    Filed  in  this  office  this  ....  day  of 

19 ,  Secretary  of  Board  of  Con- 
trol.   Fees  paid,  $ 
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Permit  No 

Division  No ,    District  No 

(Adjudication)  Proof  of  the  Appropriation  of  Water. 

(In  accordance  with  the  provisions  of  sections  863  to  865,  inclusive,  Revised 
Statutes  of  Wyoming,  1899.) 

From   Tributary  of  

State  your  name 

1.  Q.     Postoffice. 

A 

2.  Q.     State  the  means  of  diversion  employed.     If  through  a 
ditch,  state  its  name. 

A 

3.  Q.     Are  you  the  owner  of  said  ditch?     If  so,  state  your 
proportionate  interest  therein. 

A 

4.  Q.     (a)  State  date  of  survey,     (b)  State    date    of    con- 
struction,    (c)  State  date  of  completion. 

A.     (a)    

A.     (b)    

A.     (c)    

5.  Q.     If  any  enlargements  were  made,  state  date  when  begun, 
the  date  when  completed,  and  number  of  enlargement  permit. 

A 

6.  Q.     State  dimensions  of  ditch  as  originally  constructed 
and  as  enlarged. 

A.     Width— (Top)    (Bottom)    Depth 

Grade Width— (Top) (Bottom) Depth 

Grade 

7.  Q.     State  name  or  names  of  persons,  association  or  corpo- 
ration that  built  the  ditch  or  canal  and  the  name  or  names  of 
present  owners. 

A 

8.  Q.     State  the  nature  of  your  title  to  the  land  for  which 
an  appropriation  is  claimed,  and  if  not  owned  by  you,  give  the 
name  of  the  owner  and  the  nature  of  the  possessory  right  you 
exercise. 

A. 
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9.     Q.     State  the  year  when  water  was  first  used  for  irriga- 
tion or  other  beneficial  purposes. 

A 

10.  Q.     By  whom? 

A 

11.  Q.     State  the  number  of  acres  irrigated  each  subsequent 
year  up  to  the  present  time  and  give  the  legal  subdivisions  on 
which  water  was  used,  and,  as  near  as  may  be,  the  acreage  irri- 
gated in  each  forty-acre  subdivision. 

A.     Total  acreage 

AREA  IN  ACRES. 

ME    Ul  NW     1-1  8W    l.l  SX    1-4 

Twp.        Knnre       Sec.    ________—_—— 

NEX    NWX    SWXJSEX     NE«|NWS»|  SXV!-.  ;  SEK     NKH  |  NWK|  Svpt    SEX     NES    A'WS,    SW.|  SIH. 

12.  Q.     State  the  character  of  the  soil  and  the  kind  of  crops 
cultivated. 

A 

13.  Q.     The  plat  prepared  by  the  State  Engineer  is  hereby 

accepted  as  showing  correctly  the  location  of  the Ditch 

and  the  land  which  can  be  irrigated  therefrom.     [In  case  there 
is  objection  to  the  official  plat  the  parties  objecting  must,  when 
giving   proof,   file  a  written  statement   of  the   reasons   therefor, 
and  must  within  thirty  days  file  with  the  Division  Superintendent 
a  map  of  said  ditch  and  irrigated  lands,  with  affidavit  of  sur- 
veyor attached  thereto  giving  date  of  survey.] 

A 

14.  Q.     When  does  your  irrigation  season  begin  and  when 
does  it  end  ? 

A 

15.  Q.     If  water  is  used  for  other  purposes  than  irrigation, 
state  the  nature  of  such  use,  the  time  when  such  use  began,  and 
how  much  water  is  required  for  such  purpose. 

A 

16.  Q.     During  what  months  is  the  water  used  ? 

A 

17.  Q.     Have  you  had  sufficient  water  each  year  since  the  use 
for  which  an  appropriation  is  claimed  began?     If  not,  state  the 


§  1470  "WYOMING  FORMS.  (3d  ed.)  1765 

[Printed  blanks  can  be  obtained  from  the  State  Engineer.] 

years  of  scarcity,  the  months  when  the  supply  was  insufficient, 
and  the  reason  of  such  scarcity. 

A * 

State  of  Wyoming, 
County  of , — ss. 

I, ,  being  first  duly  sworn,  do  depose  and  say 

that  I  have  read  the  above  and  foregoing  proof  of  appropriation 
of  water;  that  I  know  the  contents  thereof;  and  that  the  facts 
therein  stated  are  true. 

In  witness  whereof.  I  have  hereunto  set  my  hand  this  ....  day 
of ,  A.  D.  19... 


Subscribed  and  sworn  to  before  me  this  ....  day  of 
A.  D.  19.. 


Superintendent,  Water  Division  No. 
Remarks:   . 


(Indorsed :)  Adjudication.  Proof  of  Appropriation.  Permit 
No Division  No ,  District  No Date  of  pri- 
ority,    Name  of  stream,  Tributary  of 

Ditch Name  of  claimant, , 

P.O.     Filed  with  me  this day  of ,19 

,  Superintendent.    Filed  in  this  office  this   ....  day  of 

,  19 ,  Secretary  Board  of  Control. 

Fees  paid,  $ 


Certificate  of  Appropriation  of  Water. 

Certificate  Record  No ,  Page 

WHEREAS has   presented  to  the  Board   of 

Control  of  the  State  of  Wyoming  proof  of  the  appropriation  of 

water  from ,  tributary  of ,  through  the 

Ditch  under  Permit  No ,  for  irrigation  of  the  lands  herein 

described,  lying  and  being  in County,  Wyoming, 
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Now  KNOW  YE,  that  the  Board  of  Control,  under  the  provi- 
sions of  Division  1,  Title  9,  Chapters  10  and  14  of  the  Revised 
Statutes  of  Wyoming,  1899,  has.  by  an  order  duly  made  and  en- 
tered on  the  ....  day  of ,  A.  D.  19. .,  in  Order  Record 

No ,  page ,  determined  and  established  the  priority 

and  amount  of  such  appropriation  as  follows: 

Name  of  Appropriator,  Postoffice  address, 

,  Wyoming.  Amount  of  Appropriation,  cu.  ft. 

per  sec.  Date  of  Appropriation,  Description  of  land 

to  be  irrigated  and  for  which  this  appropriation  is  determined 
and  established.  Total  Acreage,  


The  right  to  water  hereby  confirmed  and  established  is  limited 

to  irrigation  ,  and  the  use  is  restricted  to  the  place 

where  acquired  and  to  the  purpose  for  which  acquired ;  rights 
for  irrigation  not  to  exceed  one  cubic  foot  per  second  for  each 
seventy  acres  of  land  for  which  appropriation  is  herein  deter- 
mined and  established. 

In  testimony  whereof,  I, ,  President  of 

the  State  Board  of  Control,  have  hereunto  set  my  hand  this  .... 

day  of ,  A.  D.  19. .,  and  caused  the  seal  of  said  Board 

to  be  hereunto  affixed. 


President. 

Attest : , 

Secretary. 


§1470 


FORMS. 


(3ded.)  1767 


i 

- 

I 

2 

v 

j 

» 

[ 

i 

i 

i 

1 

! 

) 

s 

V 

? 

1 

> 

i 

i 

1 

1 

» 

1 

) 

1 

i 

) 

1 

1 

>. 

> 

< 
1 

1 

1 

L 

) 
J 

* 

) 

1 

) 

1 

> 

i 

- 

i 
i 

\ 

i 

I 

1 

1 

i 

i 

j 

< 

J 

1 

( 

1 

? 

1 

V 

i 

V 

1 
j 

i 

|j 

1 

J 

1 

* 

a 

•* 

« 

| 



L 

1 

( 
1 

i 

t 

1 

j 

1 
( 

1 

> 
4 

1 

i 

i 
! 

1 

i 

1 

The  general  law  of  appropriation  of  water  will  be  found  discussed  in  the 
following  books: 

YALE  ON  MINING  CLAIMS  AND  WATER  RIGHT8  (1867).  Best  for 
the  history  of  the  subject,  and  its  (li.scus.sion  of  the  early  California  cases. 

BLANCHARD  AND  WEEKS  ON  MINING  CLAIMS  AND  WATER  RIGHTS 
(1877). 

POMEROY  ON  RIPARIAN  RIGHTS  (1887).  Written  by  Professor  Pome- 
roy  to  stay  the  encroachment  of  the  law  of  prior  appropriation  upon  the 
common  law  of  riparian  rights,  and  to  vindicate  what  is  now  called  the 
California  doctrine — a  recognition  of  both  systems.  An  edition  by  H.  C. 
Black  is  referred  to  as  Black's  Pomeroy.  In  the  present  book,  references 
lire  to  the  original  edition  of  1887. 

LINDLEY  ON  MINES.  For  the  general  public  land  law,  and  for  the  prin- 
ciples governing  pollution  of  waters  by  mining. 

KINNEY  ON  IRRIGATION  (1894). 

WORKS  ON  IRRIGATION  (1900).  Contains  a  discussion  of  the  law  of 
canal  companies  as  public  service  corporations. 

LONG  ON  IRRIGATION  (1901). 
FARNHAM  ON  WATERS  (1904). 
MILLS'  IRRIGATION  MANUAL  (1907). 

ARTICLE  "IRRIGATION,"  in  17  American  and  English  Encyclopedia  of 
Law,  485,  by  the  author  of  "Long  on  Irrigation."  The  writer  is  informed 
that  the  article  upon  "Waters  and  Watercourses"  in  the  Encyclopedia  of 
Law  and  Procedure  ("Cyc.")  is  being  written  by  Mr.  H.  C.  Hlack. 

NOTES  TO  AMERICAN  STATE  REPORTS  AND  LAWYERS'  REPORTS 
ANNOTATED,  especially  43  Am.  Dec.  269,  60  Am.  St.  Rep.  799,  93  Am.  St. 
Rep.  711,  30  L.  R.  A.  665. 
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ABANDONMENT.     See  Forfeiture;  Nonlaser,  etc. 
considered  generally,  604. 
act  of  God  causing  delay,  609. 
agreement  for  use  negatives,  576n. 
annual  turning  of  water  into  ditch,  610n. 
burden  of  proof,  611. 
by  parol  sale,  597. 
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change  of  use  is  not,  529,  550. 
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defined,  604,  610. 
delay  caused  by  landslides,  619. 

delay  during  administration  of  estate  of  decedent,  609. 
drhiy  from  temporary  cause,  609. 
delay  in  securing  immigration,  610. 
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dispersal  of  owners,  607. 

distinguished  from  statute  of  limitation,  617. 
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early  mine  ditch,  608. 
evidence  of  intention  to  abandon,  605. 
examples  of,  607. 
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failure  to  put  water  in  use,  in  part,  514. 
faulty  deed  as,  596,  613. 
for  a  consideration,  607. 
for  over  one  year,  618. 
forfeiture  distinguished,  612,  614. 
general  conclusion,  621. 
intention  without  nonuse,  610. 
lease  operating  as,  585,  613n. 
lease  rebutting,  616. 
litigation  causing  delay,  609. 
mine  exhausted,  607. 

(1865) 
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ABANDONMENT  (Continued). 

nonuser  evidence  of,  607,  608,  610. 

nonuser  not  per  se  an  abandonment,  611. 

not  usually  applicable  to  freehold  estates,  302. 

of  channel,  by  river,  290,  916. 

of  decreed  right,  605n,  6t)6. 

of  ditch  and  change  of  location,  540. 

of  ditch  not  necessarily  of  water-right,  483,  606. 

of  easement  acquired  by  deed,  611. 

of  escaped  water,  757. 

of  Federal  right  of  way,  467. 

of  Forest  Service  permit,  459. 

of  freehold  estate,  100. 

of  homestead  on  public  land,  234. 

of  part  of  right,  606,  617. 

of  prescriptive  right,  625. 

of  public  service,  1176,  1177.  . 

of  right  under  permit  for  failure  of  work,  451. 

of  riparian  right,  912. 

of  stock  in  mutual  company,  1172. 

of  waste  water,  37,  612. 

of  waste,  cessation  of,  52. 

of  water  as  distinguished  from  water-right,  36. 

of  water-right  by  company  as  affecting  consumers,  1241. 

of  water-right  not  necessarily  of  ditch,  606. 

of  water-right  separate  from  ditch,  483. 

oil  wells — water  from,  607. 

parol  sale  as,  596,  613. 

periods  of  drought,  609. 

prescription  distinguished,  616. 

possessory  origin  of,  608. 

presumption  from  nonuser,  612. 

priority  where  abandoned  works  are  reopened,  421. 

question  for  jury,  610. 

question  for  trial  court,  605. 

question  of  fact,  604. 

question  of  intention,  43,  604,  605. 

reasonable  time,  608. 

recapture  of  abandoned  water,  37. 

relocation,  606. 

resumption  of  work,  606. 

returns  water  to  the  common  stock,  29. 

revival  of  right,  607. 

sale  after,  583,  585,  607. 

sale  is  not,  584,  607. 

shut-down  of  mine,  610. 

squatter  abandoning  ditches,  608. 
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ABANDONMENT  (Continued). 

statute  of  limitation  and,  617.     See  Forfeiture;  Statute  of  Limitations, 
etc. 

statutory  presumption,  619. 

subsequent  to  decreed  right,  1137. 

tacking  to  abandonment  rights,  608. 

tax  payment  rebutting,  616. 

transitionary  state  of  the  law,  620. 

use  of  abandoned  works  in  making  appropriation,  420. 

water  after  passing  riparian  owners,  914. 

water  commissioner  cannot  raise  question,  1111. 

when  complete,  616. 

year  of  grace,  619. 
ABATEMENT.     See  Injunction;  Nuisance,  etc. 

of  nuisance  by  force,  730. 

of  nuisance  by  injunction,  712. 
ABSOLUTE  PROPERTY.     See  Property. 
ACCELERATION,  558. 
ACCESS  TO  WATER. 

basis  of  new  percolating  water  rule,  994. 

determinative  force  of,  252. 

foundation  of  riparian  system,  758. 

highway  crossing  stream,  762n. 

importance  of  right  of,  generally,  8,  48. 

rejection  of  common  law  respecting,  146. 

right  of,  is  a  property  right,  224,  942. 

right  of,  necessary  to  enjoy  water,  749. 

taking  right  of  without  compensation,  943. 

to  navigable  streams,  right  of,  224,  361,  942. 

to  percolating  water,  1041. 

to  streams  on  public  land,  act  of  1866,  235. 

water-rights,  passing  with,  761. 
ACCIDENT. 

nonuse  caused  by,  320. 
ACCRETION. 

avulsion,  915. 

between  opposite  owners,  939. 

borrowed  from  civil  law,  938. 

caused  by  artificial  agency,  939. 

considered  generally,  938. 

defined,  938. 

dereliction,  938. 

islands,  938,  939. 

land  alternately  above  and  under  water,  938. 

must  be  slow  and  imperceptible,  938n. 

on  statutory  waterfront,  941. 

opposite  banks  coming  together,  939n. , 
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ACCRETION  (Continued). 

riparian  rights  of,  in  jurisdictions  rejecting  common  law,  146,  939. 

riparian  rights  preserved  by,  916. 

when  not  belong  to  shore  owners,  941. 
ACEQUIA.     See  Mexican  Law. 

crossing  private  land,  749. 

right  of  way  for,  252. 
ACKNOWLEDGMENT. 

of  notice  of  appropriation,  402. 
ACQUIESCENCE.     See  Estoppel;  Injunction;  Laches. 

in  change  of  natural  flow,  60. 

in  use  of  waste,  gives  no  water-right,  54. 
ACREAGE. 

allowance  per  second-foot,  duty  of  water,  523. 

annual  increase  of,  512. 

charges  fixed  by,  502. 

failure  of  decree  to  fix,  1133. 

increase  of  irrigated  area,  318. 

increase  of  not  per  se  an  injury,  534. 

limiting  supply  to  specific  acreage,  1183. 

not  specified  in  decree,  703. 

rates  fixed  upon,  1192. 
ACRE-FOOT.     See  Duty  of  Water;  Measurement  of  Water,  etc. 

duty  of  water  in,  525. 

measurement  by,  521. 
ACT  OF  CONGRESS.     See  Congress. 
ACT  OF  1866.     See  Congress;  Public  Domain,  etc. 
ACT  OF  GOD.     See  Drainage;  Floods;  Negligence,  etc. 

burden  of  proof  of,  494n. 

causing  break  of  ditch,  etc.,  490n. 

causing  decrease  of  percolating  water  in  dry  season,  1070n. 

delay  caused  by,  609. 

flood  as,  493. 
ACTION.     See  Injunction;  Parties;  Procedure;  Suit,  etc. 

accrual  of  cause  of  action,  626. 

at  law,  730. 

by  and  against  water  officials,  1110. 

cause  of,  riparian  rights,  761. 

ejectment  not  lie  for  watercourse,  730. 

in  rem,  687,  1124,  1125. 

joinder  of  causes  of,  693. 

local  action,  692. 

no  right  of,  for  cutting  off  waste,  55. 

on  the  case  for  diverting  water,  9. 

proceeding  before  State  Engineer,  1102. 

right  of,  necessary  to  prescription,  638. 

right  of,  none  for  using  waste  water,  57. 
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ACTUAL  APPLICATION  TO  USE.     See  Beneficial  Use;  Diversion;  Method 
of  Appropriating;  Work,  etc. 

certificate  of,  under  water  codes,  453. 

considered  generally,  428. 

necessity  for,  430. 

ACTUAL  DIVERSION.     See  Diversion. 

ADJUDICATION  OF  RIGHTS.     See  Administration;  Apportionment;  Quiet- 
ing Title;  Settling  Rights,  etc. 

between  defendants  or  plaintiffs  among  themselves,  689. 

binds  only  parties,  680. 

classification  of  States  according  to  method,  1140. 

consumer's  requirements  measure  carrier's  rights,  728. 

joinder  of  parties,  688. 

upon  cancellation  of  permit  by  State  Engineer,  451. 
ADJUDICATION  OF  RIGHTS  BY  ADMINISTRATIVE  OFFICIALS,  1102. 

crime  to  fail  to  file  statement,  733n. 

how  far  excluding  procedure  in  court,  1118. 

Nebraska  rulings  regarding  jurisdiction,  1108n. 

of  riparian  owners  in  Oregon,  HOSn. 

procedure  and  certificate,  1117. 

review  in  court,  1107. 

when  conclusive,  1106. 

Wyoming  method,  1116. 
ADJUDICATION  OF  RIGHT  UNDER  SPECIAL  PROCEDURE  IN  COURT. 

abandonment  arising  in,  1136,  1137. 

applied  only  between  ditches  and  not  between  several  users  in  same  ditch, 
1127. 

beneficial  use  specified  in  decree,  1132. 

carrier  or  consumer,  1126. 

certificate  issued,  1122. 

Colorado  method,  1120. 

comments  upon  practical  operation,  1139. 

compared  to  quieting  title,  1126. 

constitutionality  of  statutes,  1122. 

contempt  of  court,  1136. 

costs  in.     See  Costs. 

decree  and  certificate,  1122. 

decree  rendered  in  different  districts,  1135n. 

decreed  right  cannot  be  questioned  by  water  commissioner,  1111. 

default  in  presenting  claim,  1108n,  1113. 

determination  of  abandonment  in,  606. 

determination  of  change  of  point  of  diversion  in  same  suit,  1131. 

distinct  from  injunction  suit,  1126. 

does  not  affix  rights  to  specific  lands,  1129. 

does  not  involve  State  property,  198,  199n. 

due  process  of  law,  1123. 

effect  of  decree,  1133. 
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ADJUDICATION     OF     RIGHT     UNDER     SPECIAL     PROCEDURE     IN 
COURT  (Continued). 

exchange  of  water  cannot  be  determined,  1131. 

expense  involved,  1141. 

failure  to  file  statement,  1104. 

form  of  decree,  1131. 

for  use  in  another  State,  371. 

held  not  to  involve  State  property,  198. 

independent  action  after  decree,  1134. 

in  suit  to  change  point  of  diversion,  545. 

joinder  of  parties.     See  Parties. 

limited  and  general  jurisdiction  of  courts,  1136. 

"meadow"  rights  adjudication  in  Colorado,  1136. 

nature  of  proceeding,  1125. 

not  applied  to  consumers  from  same  ditch,  1127. 

parties  alone  bound,  1137. 

presumption  that  decreed  right  continues,  1136. 

priority  of  meadow  appropriation,  397. 

priority  of  subirrigation,  397. 

quieting  title  excluded  by  special  action,  729. 

quieting  title  to  decreed  right,  1128. 

reopening  decrees,  1133.     See  Appeal,  etc. 

res  adjudicata,  1133.     See  Res  Adjudicata. 

reservoir  storage  fillings  not  determined,  1131. 

scope  of  procedure,  considered  generally,  1129. 

special  action  analogous  to  quieting  title,  729. 

statutes  of  limitations  for  reopening  decree,  1133. 

subirrigative  right  adjudicated,  1137. 

suit  by  public  official,  1123. 

suit  for,  cannot  decide  exchanges,  586. 

time  for  presenting  rights,  1130. 

uncompleted  rights,  1137. 

upon  change  of  point  of  diversion,  544,  545. 

ADMINISTRATION    UNDER   WATER    CODES.     See    Public    Regulation; 
Public  Service,  etc. 

considered  generally,  1095  et  seq. 

abandonment  cannot  be  raised  by  water  commissioner,  1111. 

action  by  and  against  water  officials,  1110. 

adjudication  of  rights.     See  Adjudication  of  Rights. 

adjudication  power  of  water  officials,  1102. 

administrative  and  not  judicial  powers,  1101. 

appeal  to  court,  1105. 

authority  of  water  officials,  1105. 

board  of  control  or  board  of  irrigation,  1097. 

California  water  officials,  1111. 

cannot  abridge  riparian  rights  in  California,  1112. 

cannot  authorize  entry  on  private  land,  1104. 
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ADMINISTRATION  UNDER  WATER  CODES  (Continued). 

classification  of  States  according  to  method,  1140. 

collateral  attack  upon  official  decision,  1105. 

collusiveness  of  official  decision,  1105. 

criminal  obstruction  of  officials,  1100. 

delegation  of  power  to  executive  officers,  460. 

denying  right  to  appropriate,  1096. 

determination  of  rights.     See  Adjudication  of  Eights. 

duties  of  water  officials,  1108. 

features  of,  150. 

injunction  against  officials  acting  in  excess  of  authority,  1110. 

interference  with  officials  criminal,  733. 

jurisdiction  of  officials,  1101. 

jurisdiction  of  tribunals  in  Nebraska,  1108n. 

jurisdiction  over  companies  and  not  consumers,  1108. 

mandamus  against  officials,  1110. 

mandamus  against  water  commissioner,  1126. 

natural  resources  controlled  by  water  officials,  1101. 

nature  of  jurisdiction,  1102. 

not  to  begin  work  until  called  in  by  water  users,  1111. 

police  regulations,  1100. 

power  to  create  system,  1096. 

practical  operation,  1113. 

refusal  to  turn  in  water,  1110. 

relief  against  erroneous  decisions  of  water  officials,  1104. 

salary  of  officials,  1111. 

supervision  of  States,  1097. 

vested  rights  protected  in,  1103. 

water  commissioner  takes  instructions  from  decree,  1110. 

water  commissioner's  jurisdiction,  1111. 

water  division,  1098. 

water  division  includes  decrees  of  all  its  water  districts,  1130. 

water  officials  bound  by  terms  of  decree,  1110. 

water  officials,  ministerial  acts,  lluTn. 

Wyoming  system,  1095. 
ADMINISTRATIVE  SYSTEMS. 

civil  law  and  European  systems,  967. 

riparian  administrative  system,  830. 
ADMINISTRATOR.     See  Decedent,  Estate  of. 
ADMISSION.     See  Evidence. 
ADMISSION  OF  STATE  INTO  UNION. 

Arizona  and  New  Mexico    Enabling  Acts,  237. 

includes  legislative  power  over  waters,  219. 

of  California  into  Union,  382. 

surrender  by  United  States  of  waters,  212. 

title  to  beds  of  navigable  waters.     See  Navigable  Waters. 

title  to  swamp  lands.    See  Swamp  Lands. 
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ADVERSE  USE.     See  Prescription;  Statute  of  Limitations,  etc. 
AFFIDAVIT.     See  Proof. 

of  commencement  of  work,  450. 
AFTER-ACQUIRED  PROPERTY. 

sale  of,  579n. 

sale  of  uncompleted  works,  583. 

sale  of  water-right  before  final  proof  on  land,  572. 

use  on,  514. 
AGENCY. 

corporation  agent  for  consumers,  1159. 

corporation  as  agent  for  owners,  1231. 

use  of  water  by  agents,  625n. 
AGRICULTURE.     See  Irrigation. 

conflict  with  mining,  718,  1072. 
AIR. 

compared  with  water,  2  et  seq. 

polluting  vapors,  567n. 

right  to  purity  of,  369n,  692n. 
ALASKA.     See,  also,  Part  VIII. 

method  of  appropriation  in,  388. 

notice  of  appropriation  in,  393n. 

public  land  in,  230. 

relation  back  to  commencement  of  work,  424. 

Right  of  Way  Acts  not  applicable  to,  461. 

riparian  rights  rejected  in,  141. 

waters  in,  may  be  appropriated,  116. 
ALIEN.     See  Citizen. 

appropriation  by,  341. 
ALKALI. 

accumulating  from  irrigation,  378n. 

ALLEGATIONS  IN  COMPLAINT.     See  Complaint;  Pleading,  etc. 
AMOUNT  OF  WATER.     See  Beneficial  Use;  Quantity  of  Water,  etc. 
ANIMAL. 

burrowing,  causing  leak  in  ditch,  492. 

larceny  of.     See  Larceny. 

property  in,  3. 

watering  animals.     See  Cattle;  Watering  Stock,  etc. 

wild  animals,  running  water  compared  to.     See  Wild  Animals. 
ANNUAL  INCREASE.     See  Future  Needs. 
APPALACHIAN  RANGE. 

forest  reserve  bill,  237. 
APPEAL.     See  Procedure. 

costs  of,  670n. 

decree  adjudicating  rights,  1134. 

filing  transcript  and  proof  of  service,  1133. 

from  administrative  decision,  1105,  1118. 

from  board  of  control  to  court,  1107. 
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APPEAL  (Continued). 

from  cancellation  of  permit,  451. 

from  decision  of  water  officials,  443n,  451,  692,  1105,  1107,  1118. 

from  order  of  board  of  supervisors,  1254. 

from  preliminary  injunction,  726. 

from  State  Engineer,  a  judicial  suit,  443n. 

from  State  Engineer  to  Federal  court,  692. 

presumption  in  favor  of  decree,  703. 
APPLICATION. 

for  permit.     See  Permit. 

for  water-right  under  national  reclamation  projects,  1292. 

APPORTIONMENT.     See  Adjudication  of  Eights;  Partition;  Quieting  Title; 
Settling  Rights,  etc. 

among  appropriators,  329,  727,  728. 

between  appropriators,  not  applied,  311,  312,  334. 

between  local  users  of  percolating  waters,  1091. 

between  power  users  and  irrigators,  335-337. 

between  riparian  owners,  considered  generally,  820. 

between  riparian  owners  and  appropriators  on  interstate  streams,  363. 

between  riparian  owners  is  an  equitable  remedy,  823. 

between  States,  220. 

between  States,  on  interstate  streams,  362. 

confined  to  parties  litigant,  826. 

distant  use  of  percolating  water,  1082. 

distinguished  from  injunction,  927. 

equitable  basis  at  common  law,  821. 

evidence  requisite  for,  between  riparian  owners,  823,  927,  1065. 

for  distant  lands,  983. 

inapplicable  in  favor  of  distant  percolating  water  use,  1077. 

percolating  water,  989,  1064,  1077. 

pleading  and  evidence  between  local  users  of  percolating  water,  1091. 

reapportionment,  825,  826. 

riparian  rights,  evidence  required,  823,  927,  1065. 

riparian  rights  for  natural  use,  822. 

subflow  separate  from  surface  stream,  1019. 

varying  with  extent  of  riparian  land,  842. 
APPROPRIATION.     See  Table  of  Contents. 

above  military  and  Indian  reservations,  238. 

acts  constituting,  400. 

against  pre-emption  claimants,  838. 

against  riparian  owners  in  California,  862,  913. 

ambiguity  of  the  word,  304. 

and  common  law  compared,  735. 

and  riparian  rights,  relative  practical  extent,  287. 

and  State  rights,  general  conclusion*,  225. 

as  grant  from  United  States,  113. 

at  what  time  dates,  423. 
Water  Right*— 118 
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APPROPRIATION  (Continued). 

attaching  to  underflow  of  streams,  1013. 

attempts  to  reconcile  with  common  law,  81. 

basis,  measure  and  limit  of  right,  504. 

borrowed  some  features  from  common  law,  83. 

buying  up  riparian  land  in  California,  346,  347,  874n. 

by  corporation,  348. 

by  disseisin,  265.  .  • 

by  permit  from  State  Engineer,  435. 

by  riparian  owner,  24. 

by  riparian  owner,  from  public  land,  345. 

by  United  States,  350,  1276. 

called  a  selfish  system,  312. 

cannot  be  initiated  by  trespass,  244. 

certificate  of,  issuance,  452. 

certificate  of,  issued  to  ditch  consumers,  1244. 

change  of  use,  429. 

"common-law  appropriation,"  84. 

compared  with  riparian  rights,  949. 

conferred  by  State  grant,  192. 

confined  to  public  lands  in  California,  744. 

conflicts  with  common  law,  189. 

constructive  appropriation,  391. 

contrasted  with  common  law,  331. 

converging  with  riparian  rights,  168. 

decree  under,  not  affect  riparian  rights,  931. 

defined  under  California  doctrine,  180,  182. 

definition  of,  considered  generally,  304. 

denial  of,  by  administrative  system,  1096. 

diminishing  importance  of,  in  California,  259,  433. 

disseisin  distinguished,  626. 

disseising  riparian  proprietor,  904. 

distinguished  from  correlative  rights,  1076. 

distinguished  from  condemnation,  669. 

distinguished  from  nonriparian  use  in  California,  895. 

distinguished  from  riparian  right,  21,  48. 

doctrine  of  "never  be  denied,"  120. 

doctrine  of,  threatened  with  revocation,  96. 

early  English  decisions  upholding,  739,  740. 

elements  of  right  acquired  by,  generally,  287. 

enforced  in  the  early  common  law,  739. 

essential  requisites  for,  400. 

fee  simple  against  the  United  States,  99. 

final  step  is  application  to  use,  430. 

first  principles,  stated  generally,  63. 

for  future  contemplated  use,  411. 

for  water-power,  in  California,  205. 
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APPEOPRIATION  (Continued), 
future  of  law  of,  166. 
grant  by  sole  riparian  proprietor,  904. 
how  alleged,  693. 

how  made.     See  Method  of  Appropriating, 
in  California,  confined  to  public  domain,  255. 
involving  several  streams,  412. 
is  only  usufructuary,  20. 
Judge  Hawley's  summary,  170. 
laid  aside  in  percolating  cases,  994. 
law  of,  affected  by  right  of  access,  253. 
law  of,  confined  to  natural  streams,  52. 
law  of,  influenced  by  right  of  access,  48. 
Massachusetts  Mill  Acts,  809. 
meadow  appropriations,  397n. 
means  employed  in  making,  420. 
merger  with  riparian  principles,  337. 
method  of  making.     See  Method  of  Appropriating, 
necessitated  by  conditions,  187  et  seq. 
"never  be  denied,"  444. 

new  percolating  water  rule  compared  to,  1045-1047. 
nonriparian  use  by  both  parties  at  common  law,  896. 
not  a  doctrine  of  the  common  law,  741. 
not  a  temporary  doctrine,  116. 

not  applied  to  consumers  of  public  service  companies,  1187. 
not  applied  to  percolating  water,  1000,  1076,  1079,  1083. 
not  doctrine  of  Roman  law,  743. 
not  recognized  under  riparian  rights,  863. 
notice  of.     See  Notice  of  Appropriation, 
notice  of  appropriation  of  percolating  water  ineffectual,  998*. 
of  a  river  at  common  law,  16. 
of  artificial  increase  of  stream,  61. 
of  leakage  water,  54. 
of  mines,  lOOn. 
of  percolating  water,  1071. 
of  seepage  or  waste  water,  49. 
of  severed  water  at  common  law,  761. 
of  subflow,  1016-1018. 
of  surplus  against  riparian  owner,  876n. 
of  underground  lakes,  1037. 
of  waste  from  a  ditch,  50. 
of  whole  stream,  311. 

on  private  lands,  secondary  conclusions,  269. 
on  public  land,  231. 

on  public  land  approved  by  Congress,  107. 
on  public  land,  as  grant  from  United  States,  177. 
on  public  land  prevails  over  subsequent  settlers,  272. 
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APPROPRIATION  (Continued). 

opposed  to  common  law,  77,  83. 

origin  of,  in  miner's  customs,  66,  72. 

over-appropriation  of  many  streams,  312. 

owning  riparian  land,  262. 

periodical  use,  318. 

permit  for.     See  Permit.  • 

permit  is  not,  448. 

pleading  of,  694. 

prescription  distinguished,  391,  622. 

prescriptive  right  not  inconsistent,  623. 

presumption,  early  explanation  of,  84. 

priority  between  trespassers,  739. 

priority  not  applied  to  percolating  water,  980. 

priority  not  recognized  at  common  law,  744. 

priority  of.     See  Priority. 

quantity  allowed,  495. 

recognized  by  courts,  80. 

right  of,  is  one  of  use  only,  20. 

right  of  property,  273,  529,  1103. 

riparian  settlement  as,  224n. 

settlement  per  se  as  an  appropriation,  215. 

situs  of  right  by,  370. 

substitution  of  "paramount  right"  in  California,  306. 

successive  appropriations,  313. 

temporary  use,  321. 

tests  of,  531. 

transitionary  state  of  the  law  of,  166. 

two  streams,  292. 

United  States  supreme  court  decisions  collected,  148. 

upheld  for  irrigation,  91. 

upheld  for  mining  uses,  91. 

upon  private  land,  considered  generally,  244. 

use.     See  Beneficial  Use. 

use  of  word  in  California  constitution,  1169. 

usufructuary,  288. 

vested  right  in,  273,  529,  1103. 

vested  right  on  public  land,  98,  99. 

what  can  be  appropriated,  generally.  351. 

when  complete,  424. 

withdrawal  of  waters  from,  by  United  States,  176. 
APPROPRIATORS.     See  Appropriation;   Successive  Appropriators. 

as  trespassers  on  public  land,  Chapter  5. 

buying  riparian  land,  509. 

canal-owner  or  consumer,  430. 

changes  by.     See  Change  of  Use. 

consumer  from  corporation  classed  with  stream  appropriators,  1154,  1242. 
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APPROPRIATORS  (Continued). 

corporation  without  land,  297. 

correlative  rights  between,  329. 

in  different  states,  364. 

may  change  place  of  diversion,  etc.,  without  injury  to  private  lands,  246. 

must  have  lawful  access  to  stream  before  exercising  water-rights,  245. 

need  not  locate  land,  389. 

primary  and  secondary  rights,  329. 

relative  locations  upon  stream,  315. 

waste  water,  rights  of,  55. 

whether  corporation  can  be,  1242. 

who  can  appropriate,  341. 
APPROVAL. 

of  application.     See  Permit,  etc. 

of  right  of  way  under  Federal  statutes,  464. 

APPURTENANCE.     See  Conveyance;  Easement;  Place  of  Use  (Change  of); 
Sale,  etc. 

considered  generally,  586. 

consumers  from  distributing  company,  1154. 

contract  right  appurtenant  to  consumer's  land,  1237. 

declarations  of  grantor  as  evidence,  590. 

decree  does  not  affix  rights  to  specific  lands,  1129. 

decree  under  special  procedure,  1133. 

deed  silent  upon,  591. 

ditch  appurtenant  to  water-right,  484,  594. 

inclusion  of,  in  sale,  588. 

intention  governs  passing  of,  589. 

percolating  water  appurtenant  to  land,  1047. 

possessory  right  of  squatters,  598. 

prescriptive  rights  as,  625. 

priority  declared  to  inhere  in  land  irrigated,  296. 

right  to  pipe,  299. 

riparian  right,  to  riparian  land,  777,  778,  906. 

sale  before  final  proof,  572. 

sale  of  land  without  water-right,  589. 

stock  transfer  in  mutual  company,  1174. 

taxation  of,  300,  301,  594. 

to  part  of  whole  tract,  588. 

trespasser's  appropriations,  342. 

upon  subdivision  of  land,  592. 

water  on  abandoned  government  reservation,  240. 

water-right  appurtenant  to  ditch,  484. 

water-right  declared  appurtenant  to  consumer's  land,  1241. 

water-right  from  distributing  company  is  not,  in  California,  1228. 

water-right  may  be  sold  separate  from  land,  548,  549    et  seq. 

water-right  of  trespasser  on  land,  594. 

water-right  purchased  from  distributing  company,  1224. 
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APPURTENANCE  (Continued). 

water-right  under  Carey  Act,  1267. 

whether  water-right  is,  586. 
AQUA  CURRIT,  etc.     See  Maxim. 
AQUA  PROFLUENS,  4. 
ARID  REGIONS.     See  Colorado  Doctrine. 

defined  in  Texas,  139. 

extent  of,  12  7n. 

law  of,  127. 
ARIZONA.     See  Part  VIII. 

law  of  acequias,  150. 

Mexican  grants  in,  280. 

public  land  in,  230. 

riparian  rights  abrogated  in,  141,  221. 

riparian  right  against  back-water,  146. 

wet  weather  arroyos  in,  356n. 
ARKANSAS  ACT,  382. 
ARKANSAS  RIVER. 

Kansas-Colorado  litigation,  220. 

ARRESTS.     See  Criminal  Law;  Police  Regulations,  etc. 
ARROYOS.     See  Watercourses. 

"wet-weather  arroyos"  in  Arizona,  356n. 
ARTESIAN  WELLS.     See  Percolating  Water;  Wells,  etc. 

considered  generally,  1037. 

ARTICLES  OF  INCORPORATION.     See  Corporations. 
ARTIFICIAL. 

artificial  channel,  substitution  for  natural  flow,  1018. 

artificial  conduit,  prescription  without,  629. 

artificial  development  of  water,  1066. 

artificial  filling  in  of  banks,  939. 

artificial  flow.     See  Artificial  Flow. 

artificial  increase,  42. 

artificial  increase,  abandonment  of,  37. 

artificial  increment,  appropriation  of,  61. 

artificial  increment,  distinguished  from  natural  flow,  40. 

artificial  increment  entering  a  stream,  61. 

artificial  increment  to  stream  by  clearing  channel,  41. 

artificial  increment  to  stream,  recapture  of,  37. 

artificial  increments  not  covered  by  appropriation,  292. 

artificial  increments,  storm  waters  as,  885. 

artificial  plans  to  preserve  normal  conditions,  lOOln, 

artificial  stream.     See  Artificial  Stream. 

artificial  uses.     See  Artificial  Uses. 

artificial  watercourse.     See  Artificial  Stream. 
ARTIFICIAL  FLOW. 

claimant  on,  against  natural  flow,  50. 

distinguished  from  natural,  46. 
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ARTIFICIAL  FLOW  (Continued). 

duty  to  continue,  60,  62. 

entering  natural  stream,  stoppage  of,  885. 

law  of,  47. 

rights  in,  by  grant,  59. 

rights  in,  by  lapse  of  time,  5b. 

right  to  continuance  of,  50. 

substitution  of,  for  natural  flow,  292. 

substitution  of,  for  natural  flow,  riparian  rights,  829. 
ARTIFICIAL  STREAM  OR  WATERCOURSE. 

appropriation  of,  57. 

becoming  like  natural  by  lapse  of  time,  59. 

ditch  is,  480. 

duty  to  continue,  54. 

injury  to,  55. 

of  permanent  nature,  59. 

rights  in,  47. 

rights  compared  with  natural  streams,  1243. 

temporary  or  permanent,  55. 
ARTIFICIAL  USES.     See  Riparian  Rights. 

at  common  law,  considered  generally,  803. 

postponed  to  natural  uses  at  common  law,  797. 
ASSAULT  AND  BATTERY. 

in  removing  trespassers,  731. 
ASSESSMENTS.     See  Corporations;  Taxes,  etc. 

of  irrigation  districts,  1254. 

of  reclamation  district,  383n. 

of  water  users  association,  1305. 
ASSIGNMENT.     See  Contract;  Conveyance;  Deed;  Grant;  Sale,  etc. 

assignees  of  permit,  notice  to,  443. 

bound  by  contract  for  rates,  577. 

effect  upon  rates,  1219. 

of  contract  adopting  burdens,  1219. 

of  easement  in  gross,  903. 

of  Forest  Service  permits,  459. 

of  permit  from  State  Engineer,  584. 

of  right  within  irrigation  districts.  1256. 
ASYLUM. 

water  for,  as  domestic  use,  798n. 
ATTORNEY  GENERAL. 

quo  warranto  against  irrigation  districts,  1253. 

restraining  appropriation  on  navigable  stream,  360. 

suits  by,  to  control  percolating  waters,  1040n,  1074. 

suit  on  behalf  of  public,  686. 

to  declare  forfeiture,  467. 
ATTORNEYS. 

signature  of  petition  by,  1260. 


1880  (3d  ed.)     WATER  RIGHTS  IN  THE  WESTERN  8TATES. 

[Reference!  are  to  pagei.     Vol.  I,  pp.   1-967;   Vol.  II,  pp.  969-1767.] 

AVULSION.     See  Accretion, 
avulsion,  915. 
defined,  938. 

BACKING  WATER.     See  Floods,  etc. 

damages  from,  699. 

in  Arizona,  146. 

upon  nonriparian  mill,  909n. 

upon  riparian  proprietor,  924. 
BAJA  CALIFORNIA,  67. 

BALANCE  OF  CONVENIENCE.     See  Injunction. 
BALLINGER,  R.  A. 

views  of,  212. 
BANK  OF  STREAM.     See  Accretion;  Bed;  Boundary;  Channel;  Shore,  etc. 

altitude  of,  as  affecting  riparian  rights,  836. 

causing  destruction  of,  494. 

highway  along,  835. 

levee  along  bank,  835. 

of  stream,  defined,  352. 

settlement  on,  not  appropriation  of  water,  394. 

strengthening  banks  to  prevent  washout,  915. 
BANKRUPTCY. 

effect  upon  irrigation,  1220. 
BATH-HOUSE. 

percolating  water  supply  of,  1004. 
BATTERY. 

in  removing  trespassers,  731. 
BED  OF  STREAM.     See  Accretion;  Banks;  Channel. 

alone  gives  no  riparian  rights,  770. 

defined,  352. 

does  not  include  ownership  of  water,  17. 

improvement  by  county,  compensation  to  riparian  owners,  944. 

islands  rising  out  of,  940. 

natural  shifting  of  stream,  293. 

navigable  waters,  933. 

ownership  of  at  common  law,  769. 

ownership  of  does  not  affect  riparian  rights,  764,  788. 

ownership  of  to  middle  of  stream,  764. 

percolating  water  in,  1012. 

river  changing,  915. 

state  jurisdiction  over,  219. 

taxation  of,  771n. 

title  to  soil  of,  948. 

BEGINNING  WORK.     See  Diligence;  Work,  etc. 

BENEFICIAL  USE.     See  Actual  Application  to  Use;  Declaratory  Decree; 
Duty  of  Water;  Nonuser;  Purpose  of  Use;  Wasting  Water,  etc. 
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BENEFICIAL  USE  (Continued), 
considered  generally,  406. 
advanced  methods,  510. 
annual  increase  of  use,  512,  620,  920. 
any  beneficial  purpose,  411. 
appropriation  must  be  for,  406. 
artificial  fountains,  410,  805. 
beautifying  gardens  or  grounds,  410,  805. 
calculated  at  what  point  of  time,  506. 
capacity  of  ditch  not  the  measure,  505. 
carrier's  rights  measured  by  consumer's  requirements,  728. 
change  of.     See  Change  of  Use. 
"conservation"  designating,  166. 
contrasted  with  possessory  system,  168. 
decree  should  express,  508,  703. 
delay  in  accomplishing,  609. 
distinguished  from  waste,  501. 
"dog  in  manger,"  504. 
domestic  uses  at  common  law,  795. 
drainage  ditch,  408. 
duty  of  water.     See  Duty  of  Water, 
electricity  generation,  410. 
essential  to  completed  appropriation,  430. 
failure  to  make,  forfeiture,  614. 
future  contemplated  use,  411,  512,  517. 
impartiality  between  classes  of  uses,  322. 
improved  methods,  506. 
in  decree  under  special  procedure,  1132. 
injunction  without,  499,  708. 
in  prescription,  633. 
irrigation  is,  408. 
loss  in  transmission,  498,  525,  526. 
manufacturing,  410. 
matters  of  taste  and  fancy,  805. 
measure  of  appropriative  right,  502. 
mining,  410. 
motive  immaterial,  411. 
necessity  for,  to  injunction,  708. 
nonriparian   owner  cannot   raise  question,   at   common  law.     See   Noa» 

riparian  Use. 

of  percolating  water,  enforced  by  statutes,  1072. 
pleading  of,  694. 
power,  410. 
prospecting,  410. 
public  interest  as  affecting,  444. 
question  of  fact,  507. 
requiring  whole  stream,  311. 
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BENEFICIAL  USE  (Continued). 

reservoir  filling,  411. 

rights  of  use.     See,  also,  Usufructuary. 

riparian  rights,  only  riparian  owners  can  question.     See  Riparian  Rights. 

sale  of  water  under  law  of  appropriation,  410.     See  Sale. 

speculation  is  not,  410. 

storage  is,  410. 

supply  to  other  persons  is  beneficial  use,  295n. 

under  law  of  appropriation,  and  riparian  rights,  compared,  05L 

varies  with  seasons,  507. 

wasting  water.     See  Wasting  Water. 

waste  users  cannot  question,  54. 

watering  garden,  508 

what  is,  considered  generally,  407. 
BIEN,  MORRIS. 

views  of,  66,  168,  339,  1329. 
BLACK  HILLS. 

riparian  rights  in,  184. 
BLACKSTONE,  6. 

classification  of  water  by,  8. 

passages  in,  explained,  7. 
BLASTING. 

affecting  well,  1069n. 

BOARD  OF  CONTROL,  BOARD  OF  IRRIGATION,  etc.     See  Administra- 
tion; Adjudication  of  Rights,  etc. 

adjudication  of  rights  by,  1116. 

appeal  from  to  court,  1107. 

cannot  abridge  riparian  rights  in  California,  1112. 

cannot  impair  vested  rights,  1103. 

in  California,  454. 

water-power  board  in  California,  454. 

Wyoming  system.     See  Administration  Under  Water  Codes. 
BOARD  OF  SUPERVISORS. 

cannot  fix  rates  of  mutual  companies,  1171. 

irrigation  district,  organization  by.     See  Irrigation  Districts. 

petition  for  reclamation  district,  383. 

rate-fixing  by.     See  Rates. 
BOG.     See  Swamp. 
BOILERS. 

use  of  water  in.     See  Steam. 

BONA  FIDE  PURCHASER.     See  Notice;  Sale;  Vendor  and  Purchaser,  etc. 
BOND. 

for  damages,  90. 

for  Federal  right  of  way,  465. 

for  project  using  interstate  stream,  366. 

in  lieu  of  injunction,  705. 

issuance  by  township  for  irrigation,  1097n, 
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BOND  (Continued). 

issuance  of,  as  diligence  in  municipal  projects,  413n. 

of  irrigation  districts,  1253. 

of  irrigation  districts  are  negotiable,  1263. 

of  irrigation  districts  as  investment,  1258. 

of  United  States  Reclamation  Service,  1278. 

to  refund  excessive  rate,  1203. 

to  state  for  prosecution  of  work,  449. 
BONUM  VACANS,  8. 
BONUS.     See  Public  Service. 

public  service  company  cannot  exact,  1238. 
BOUNDARIES. 

considered  generally,  940. 

local  law  governs,  21t). 

movable  freehold,  941. 

of  state,  stream  crossing.     See  Interstate  Streams. 

on  navigable  stream.     See  Wharfage. 

on  rivers  changing  with  shore  line,  939n. 

on  statutory  waterfront,  941. 

on  water,  940. 

on  waters  shift  at  common  law,  940,  941. 

return  of  surplus  above  lower  riparian  boundary,  829. 

shifting  of,  941. 
BOUNTY. 

for  artesian  wells,  1037. 
BRACTON. 

commentary  upon,  11. 

on  running  waters,  751. 
BRANCH.     See  Tributaries. 

artificial  branches,  60. 

BREAK.     See  Damage;  Flood;  Repair;  Seepage,  etc. 
BREWING. 

as  domestic  use,  798n. 
BRIDGE. 

across  a  stream,  blocking  water,  925n. 

congressional  authority  for,  937. 

duty  to  erect  over  ditch,  489n. 
BURDEN  OF  PROOF.     See- Evidence;  Presumption,  etc. 

between  riparian  owners,  928. 

for  exemption  from  taxation,  301. 

in  abstracting  stored  water  from  stream,  39. 

in  pollution  cases,  562n. 

in  substituting  artificial  for  natural  flow,  292. 

of  abandonment,  606,  611. 

of  act  of  God,  494n. 

of  assessment  of  taxes,  639. 

of  existence  of  water-right,  697. 
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BUEDEN  OF  PEOOF  (Continued). 

of  injury  from  change,  534. 

of  injury  from  percolating  water  diversion,  1082. 

of  intent  to  include  water-right  on  sale  of  land,  589. 

of  prescriptive  right,  623,  624,  638. 

of  public  character  of  land,  233. 

of  surplus,  697. 

of  surplus  for  nonriparian  use  in  California,  894. 

of  surplus  percolating  water  for  distant  use,  1000. 

of  reason  for  refusal  of  supply  by  public  service  company,  1183. 

of  uninterrupted  use,  631. 

of  unreasonableness  in  percolating  cases,  10o2. 

of  validity  of  organization  of  irrigation  districts,  1254. 

of  wrongful  use  by  riparian   owner,   857. 

that  loan  of  water  does  no  injury,  586. 

that  tributary  does  not  reach  main  stream,  359. 

that  underground  taking  does  not  diminish  stream,  1020. 

that  use  is  permissive,  635. 

that  use  of  percolating  water  is  excessive  or  unreasonable,  993,  994. 

that  waters  would  disappear,  293. 

upon  company  to  show  that  rate  is  confiscatory,  1203,  1204. 

upon  subsequent  appropriator,  310. 
BUSINESS. 

injunction  against  ruining,  726n. 

lawful  business  as  justification,  1055n. 

legitimate  character  of,  does  not  sanction  pollution,  560. 
BY-LAWS.     See  Corporation;  Mutual  Company,  etc. 

of  water  users   association,  1303,  1314. 

CALIFOENTA.     See  California  Doctrine;  Colorado  Doctrine,  etc. 
act  of  Congress  to  settle  Mexican  grants,  279n. 
adoption  of  common  law,  74,  75. 
admission  into  Union,  73,  201,  937. 
"appropriation"  defined  in,  1083. 
appropriation  diminishing  in  importance  in,  433. 
board   of   control,  conservation  commission,  public  service  commission, 

department  of  engineering,  1098. 
board  of  water-power  control,  454. 
Castillero  case,  influence  of,  92. 
Civil  Code,  adoption  of,  120. 

Civil  Code,  doctrine  of  relation,  section  1418,  427. 
Civil  Code,  failure  to  comply  with,  not  fatal,  391. 
Civil  Code,  for  posting  notice,  401. 
Civil  Code  method  of  appropriating,  387. 
Civil  Code,  only  declaratory  of  decisions,  399. 
Civil  Code,  scope  and  purpose  of  water  sections,  392. 
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Civil  Code,  sections  1410-1422,  apply  only  to  public  domain,  259. 

Civil  Code  sections  construed.     See  Table  of  Statutory  Citations  at  end 

of  section  1432  of  this  book. 
Civil  War,  influence  of,  92. 
Coast  Range  valleys,  ground-waters,  1028. 
Code  of  Civil  Procedure.     See  section  1432  of  this  book, 
companies  organized  before  1879,  1167. 
conditions  in,  as  affecting  riparian  rights,  1059. 
conflicting  rulings  in,  upon  nonriparian  use,  875. 
Congress  requested  to  abrogate  riparian  rights,  184. 
conservation  commission,  454. 
constitution.     See  section  1432  of  this  book, 
constitution  of  1879,  history  of,  148,  1170. 
constitution,  intent  of,  1167. 
constitutional   control   of  water,   1146. 
date  of  protection  of  riparian  rights,  283. 
decisions  of,  for  public  land,  followed,  88. 
Desert  Land  Act,  influence  of,  160. 
disastrous  irrigation  district  history,  1257. 
discovery  of  gold,  70. 
duty  of  water  in,  524. 

early  practice  in  water  distribution,  1145. 
efforts  to  pass  water  codes,  149. 
Federal  power  in,  173  et  seq. 
forest  reserves,  right  of  way  in,  State  law,  474. 
geological  structure  of,  1029. 
history  of,  66  et  seq. 
immigration  of  '49,  71. 
independent   republic,   73. 
irrigation  canals  within,  12o7. 
irrigation  districts  in,  1250,  1251,  1256. 
irrigation  in,  745. 
irrigation  organizations  in,  1171. 
irrigation  rates  in,  1193. 

law  of  appropriation  diminishing  in  importance,  259. 
law  of,  determinative  forces,  225. 
law  protects  private  land  against  ditch-building,  246. 
legislation  in   1911,  158. 
little  legislation  in,  121. 

Lux  v.  Haggin  compared  to  Katz  v.  Walkinshaw,  980. 
Mariposa  grant,  94n. 
method  of  appropriating  in,  388. 
Mexican  and  Spanish  irrigation  in,  67. 
Mexican  grants  in,  67. 
miner's  inch  in,  520. 
mining  no  longer  paramount  industry,  107L 
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modification,  so-called,  of  common  law,  745,  857,  886. 

mutual  company  in,   1151. 

new  percolating  water  doctrine  stated,  995n,  999. 

nonriparian  use  in,  874,  890,  897. 

no  riparian  statutes  in,  746. 

Penal  Code.     See  section  1432  of  this  book. 

percolating  water,  cases  in,  973. 

percolating  water  in,  general  conclusions,  1094. 

pioneer's  law  affirmed  by  Congress  in  1866,  114. 

Political  Code.     See  section  1432  of  this  book. 

possessory  rights  on  private  land,  266. 

present  rule  of  consumer's  estate,  1226. 

present  status  of  irrigation  in,  129. 

private  land  protected  from  appropriation  of  water,  130,  255. 

public  control  in,   1154. 

public  domain  in  early  days  described,  98. 

public  land  in,  230. 

public  ownership  in,  1154. 

public  policy  and  nonriparian  use  in,  898. 

public  service,  commission  in,  454,  1196. 

public  use  in,  661. 

rate-fixing  statutes  in,  1220,  1221. 

recent  decisions  and  statutes  favoring  state  rights',  225. 

recent  decisions  upon  nonriparian  use,  894. 

riparian  rights  for  power  in,  810. 

riparian  rights  in,  137,  744,  953. 

riparian  rights  not  rejected  or  modified  in,  133,  745,  817,  857,  886. 

sic  utere  tuo,  percolating  waters,  997. 

State  engineer  in,  454. 

State  rights  in,  recent  decision  favoring,  225. 

statute  adopting  customs  of  miners,  73,  85. 

Statutes  of.     See  Part  VIII.     A  Table  of  Statutes  Construed  in  the  tert 

is  given  at  the  end  of  section  1432  of  this  book, 
statute  "Indemnity  Act,"  90. 
statute,  "Possessory  Act,"  90. 

statutes  placing  contracts  above  public  control  are  invalid,  1228. 
statutes  upon  public  service,  1198. 
storm  flow,  storage  of,  880. 
storm  water,  litigation  in,  881  et  seq. 
United  States,  rights  of  in  California,  section  151. 
water  commissioner  and  State  Engineer  in,  1111,  1112. 
water  declared  property  of  people  of  the  State,  194. 
water  on  private  land  not  appropriatable,  255. 
Water  Power  Act  of  1911,  454. 

water-rights  purchased  from  distributing  company  in  California,  1224. 
water  statutes,  conflict  in,  1148. 
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Wright  Act.    See  Irrigation  Districts. 

Wyoming  system  only  partly  adopted,  149. 
CALIFORNIA  DOCTRINE.     See  California;  Colorado  Doctrine,  etc. 

"appropriation,"  meaning  of,  under,  180. 

considered  generally,  173. 

defined,  182. 

features  of,  182. 

history,  generally,  65. 

origin  of,  130. 

private  land  rights,  276. 

riparian  rights  under,  761. 

States  upholding,  137. 

United  States,  rights  of  in  California,  section  151. 
CAMINETTI  ACT.     See  Mining  Debris. 
CANAL.     See  Ditch. 

house  built  alongside,  275. 

lining  of,  498. 

property  in  waters  of,  52. 

sublaterals  under  Reclamation  Act,  1290. 

water  in,  property  of,  24. 
CANAL  COMPANIES.     See  Mutual  Companies;  Public  Service  Companies, 

etc. 

CANCELLATION.    See  Forfeiture;  Method  of  Appropriation;  Permit,  etc, 
CAPACITY. 

of  reservoir,  498. 

public  service  company  taking  contract  beyond,  1184. 
CAPACITY  OF  DITCH.     See  Beneficial  Use. 

as  measuring  right,  496. 

decree  based  upon,  500,  501. 

decrees  based  upon,  1132. 

defined,  1245. 

determination  of,  497. 

displaced  by  beneficial  use,  1138. 

in  full  use,  rights  of  consumers,  1244. 

injunction  to  protect,  499,  707. 

selling  rights  to  capacity,  1244. 

use  less  than,  limits  right,  505. 
CAPITALIST. 

no  preference,  718. 

CARE.     See  Diligence;  Negligence,  etc. 
CAREY  ACT. 

considered  generally,  1265. 

and  public  ownership,  1153. 

contract  with  State,  1266. 

furnishing  water  to  Reclamation  Service,  1260. 

initiation  of  projects,  1267. 
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perpetual  water-right  under,  1266. 

prices  under,  1273. 

rejection  of  project  conflicting  with,  444n. 

results  so  far  obtained,  1267,  1270. 

State  contract  under,  1270. 

State  statutes  regarding,  1266. 

suit  to  annul  grant,  692. 

suit  under,  removable  to  Federal  court,  692. 
CARRIAGE.     See  Recapture. 

of  stored  water  in  stream,  38. 
CARRIERS.     See  Public  Service. 
CASTILLERO  CASE. 

influence  of  in  California,  92. 
CATTLE.     See  Domestic  Use;  Livestock;  Stock;  Watering  Stock,  etc. 

animals,  property  in.     See  Animals;  Wild  Animals,  etc. 

damages  to,  701n. 

drowning  in  ditch,  488. 

fouling  water,  560. 

large  bands  of,  not  domestic  use,  800. 

killed  by  oil  in  stream,  563. 

necessity  of  water  for,  799. 

pollution  by  mine  debris  injuring,  564. 

prescriptive  right  for,  627. 

reservation  of  riparian  rights  for,  901. 

reservoir  on  public  land,  forfeiture,  467. 

sheep  defiling  stream,  732. 

sheep  watering  at  spring,  409. 

tanks  or  wells  for,  in  New  Mexico,  438. 

trampling  ditch,  488. 

wallowing  in  water,  5Q&. 

watering  horse,  appropriation  for,  409. 

watering  of,  at  common  law,  796.     See  Domestic  Use;  Watering  Stock, 

etc. 
CAUSES  OF  ACTION.     See  Action;  Damage;  Pleading;  Suit,  etc. 

separately  stating,  693. 
CEMETERY. 

polluting  water,  563. 
CERTAINTY.     See  Definiteness;  Uncertainty;  Pleading,  etc. 

in  conveyance,  582,  600n. 

in  decree,  702,  727. 
CERTIFICATES.     See  License;  Permit,  etc. 

of  adjudicated  rights,  1117,  1122. 

of  appropriation,  450. 

of  appropriation,  issuance  of,  452. 

of  appropriation,  issued  to  consumer  under  a  company  canal,  1151,  1244. 
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CERTIFICATES  (Continued). 

of  appropriation,  numbering  of,  452. 

of  completion  of  work,  450. 

CHANGE  OF  USE.     See  Means  of  Use;  Place  of  Use;  Point  of  Diversion; 
Purpose  of  Use. 

considered  generally,  529. 

acquiesced  in  by  lapse  of  time,  60. 

at  instance  of  landowner,  541. 

by  administrator,  310. 

by  consumers  from  corporation,  1247. 

by  prior  against  subsequent  appropriator,  314. 

by  stockholder  of  mutual  company,  1172. 

by  trespasser,  343,  594. 

damage  not  necessary  to  injunction  on  private  land,  536. 

dam  raised  higher,  541. 

double  duty  resulting,  improper,  556. 

enlargement,  annual  increase,  512. 

enlargement,  condemnation  for,  665. 

enlargement    of   canal  of  competing  company,  671. 

enlargement  of  ditch  on  another's  land,  251. 

enlargement  not  allowed  against  private  land,  246, 

enlargement,  when  allowed.     See  Future  Needs. 

exchanges  between  reservoirs.     See  Exchange;  Loan,  etc. 

forcing  change  of  apparatus  by  condemnation,  375n. 

freedom  to  make,  disappearing,  536. 

from  ditch  to  flume,  539. 

from  ditch  to  well,  1085. 

from  natural  subirrigation  to  ditch,  397. 

from  one  water  district  to  another,  545. 

from  public  to  private  service,  1176. 

from  stream  to  wells,  538,  1087. 

injury  from,   burden   of  proof,   534. 

injury  from,  prohibited,  550,  556. 

injury  from,  to  parties  to  suit  alone  material,  534. 

injury  from,  to  private  land,  535. 

in  construction  work,  423. 

increase  of  mill  capacity,  318. 

in    percolating   water    cases,    991. 

irrigation  to   city  water   supply,  553. 

irrigation  to  storage,  553. 

is  not  an  abandonment,  529  et  seq. 

law  of,  inapplicable  to   artificial   flows,  51. 

may  be  per  se  an  injury,  546n. 

mining  to  water-power,  531. 

necessitated  from  lowering  of  water  plane,  1082n. 

no  injury  to  others  allowed,  532. 
Water  Right*— 119 
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of  appliances  to  prevent  waste,  541. 

of    current-wheel    compelled,    541. 

of  ditch  after  it  has  passed  into  private  hands  prohibited,  246. 

of  ditches,  etc.,  generally  considered,  538. 

of  ditch  on  private  land,  539. 

of  ditch  or  pipe-line  laid  under  grant,  486. 

of  ditch  stopping  leakage,  54. 

of  easement,  481. 

of  mill  use,  316. 

of  place  of  use,  considered  generally,  548.    See,  also,  Place  of  Use. 

of  place  of  use  or  diversion  by  riparian  owner,  828. 

of  point  of  diversion.     See  Point  of  Diversion. 

of  point  of  diversion,  considered  generally,  542. 

of  purpose  of  use.     See  Purpose  of  Use. 

of  time  of  use,  533. 

of  wells,  1066. 

on  private  land  that  was  public  when  works  were  built,  538. 

on  public  land,  change  of  point  of  diversion,  544. 

on  sale  of  right,  552. 

origin  of  rule  permitting,  530. 

permitted  upon  condition,  550. 

placer  to  quartz  mining,  531. 

point  of  diversion,  change  of.     See  Point  of  Diversion. 

prohibited  in  California  from  other  uses  to  power,  555n« 

reselling  water  for  use  on  different  land,  1248. 

right  of,  chiefly  public  land  law,  534. 

sale  of  riparian  rights.     See  Riparian  Rights. 

sawmill  to  gristmill,  531. 

tendency  to  prohibit  changes,  537. 

Telocity,  change  of,  558. 

waste  diminished  by  change,  54,  57. 

water  commissioner  questioning,  550. 
CHANNEL.     See  Banks;  Bed;  Seepage;  Subflow,  etc, 

abandonment  of,  by  river,  290. 

appropriating  ground  flow  in,  1018. 

appropriator  does  not  own,  290. 

artificially  deepened,  355. 

as  link  in  ditch  line,  38. 

as  way  of  necessity,  563. 

clearing  out,  increasing  flow,  41. 

dry  in  summer,  1012. 

high-water  channels  acquiesced  in,  60. 

joint  use  of  on,  290. 

natural  change  in  stream  channel,  915. 

natural  channel  used  as  conduit,  538. 

necessary  to  watercourse,  352. 
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providing  artificial  channel  to  save  seepage,  41. 

return  of  waste  water  to,  53. 

usually  dry  all  year,  352. 

CHARACTER  OF  USE.     See  Purpose  of  Use. 
CHARGES.     See  Fees;  Royalties;  Rates,  etc. 

of  Federal  Reclamation  Service,  1277,  1279. 

under  Carey  Act,  1273. 
CHATTEL.     See  Personal  Propertj. 
CHINAMAN.     See  Alien. 

appropriation  by,  342n. 
CITIZENS. 

appropriation  by.     See  Alien. 

of  another  State,  appropriation  by,  363,  364. 
CITY.     See  Municipal  Corporation;  Municipal  Ownership;  Public  Service, 

etc. 
CIVIL  CODE  OF  CALIFORNIA.     See  section  1432  of  this  book. 

See,  also,  California,  supra. 
CIVIL  LAW.     See  French  Law;  Mexican  Law;  Roman  Law,  etc. 

considered  generally,  953. 

civil  law,  7. 

Code  Napoleon,  750. 

common  law  and,  are  similar,  5,  19,  819. 

common  law  borrowed  from,  751. 

concessions  of  streams  under,  966. 

condemnation  for  public  use  in,  649,  668,  965. 

eminent  domain  in,  649,  668,  965. 

fishing  in,  948. 

French  condemnation  system,  666. 

general  system  in  practice,  965. 

grant  of  right  by  riparian  owner,  962. 

grant  to  nonriparian  owners  at,  911. 

influence  of,  upon  California  law,  92. 

irrigation  under,  819,  960. 

Louisiana  Code,  750. 

malice  affecting  percolating  water,  1052. 

Mexican  law,  stated  generally,  961.     See  Mexican  Law. 

mining,  draining  percolating  water,  1069. 

of  accretion,  938. 

of  drainage  of  surface  water,  377. 

of  fish,  946. 

of  navigable  waters,  933. 

of  percolating  water,  971,  1052. 

of  riparian  rights,  748. 

preference  to  domestic  uses,  797. 

public  domain,  waters  on,  966. 

regalian  theory  of  mines,  669. 
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CIVIL  LAW  (Continued). 

right  of  way  over  private  lands,  252. 

rights  of  way  in,  481. 

riparian  rights,  condemnation  of,  667. 

riparian  rights  in  Mexico,  763n. 

riparian  rights  under,  considered  generally,  957. 

similar  to  common  law  as  to  waters,  78,  750,  962. 

streams  on  public  domain,  760. 

subdivision  of  riparian  land  at,  963. 

water-power  under,  965. 

water  reduced  to  possession,  22. 

wild  animals  compared  to  water,  27. 
CIVIL  WAR. 

•close  of,  105. 
CLASSIFICATION. 

Blackstone's,  8. 

of  running  water,  5. 

of  streams  by  size,  156n. 

of  waters,  1. 

water,  with  light  and  air,  9. 
CLEARING. 

reasonable  time  for,  allowed,  516. 
CLIMATE. 

effect  of,  187,  204. 

effect  upon  law  of  percolating  water,  1007. 

enters  into  question  of  diligence,  415. 
COAL  MINING.     See  Mines  and  Mining. 

injunction  against,  717. 
COKE  ON  LITTLETON,  6. 

COLLATERAL   ATTACK.     See   Appeal;    Decree;    Judgment;    Res  Adjudi- 
cata,  etc. 

on  decision  of  board  of  supervisors,  1262. 

on  irrigation  districts,  1253,  1260,  1263. 

on  reclamation  district,  383. 

presumption  of  validity  of  decree,  1136. 

upon  adjudication  of  rights  by  administrative  officers,  1118. 

upon  decision  of  water  official,  1105. 

upon  decree,  by  water  commissioner,  1110. 

upon  decree  settling  rights,  1135. 

upon  unnumbered  decrees,  1132; 
COLONIZATION. 

company  promoting,  610. 

delay  in  obtaining,  515. 

diligence  required  of  colonization  company,  416. 
COLORADO.     See  Colorado  Doctrine;  California  Doctrine,  etc. 

adjudication  statutes,  comments  upon,  1138. 

conflict  in  law  of  ditches  on  private  land,  247. 

common-law  continuous  flow  abrogated,  192. 
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COLORADO  (Continued). 

early  water  rulings  in,  140,  141. 

irrigation  districts  in,  1259. 

"landowner"  statute,  144.  . 

meadow  appropriations  in,  397. 

miner's  inch  in,  520. 

private  land,  water  may  be  diverted  out  of,  260. 

public  land  in,  230. 

rates,  statutory  rate  fixing,  1198. 

riparian  owner,  appropriative  rights  of,  394. 

riparian  rights  abrogated  before  constitution,  187. 

riparian  rights  for  mining,  395. 

riparian  rights  rejected  in,  141. 

special  procedure  for  adjudication  of  rights,  1120. 

status  of  consumers  and  distributing  companies,  1235. 
COLORADO  DOCTRINE.     See  Colorado;  California  Doctrine,  etc. 

considered  generally,  185. 

basis  of,  207. 

decisions  enforcing  riparian  rights  in,  224. 

history,  generally,  65. 

DO  riparian  rights  in,  285. 

not  founded  in  grant,  191. 

"State  rights,"  211. 

States  following,  141. 

United  States  does  not  own  waters,  199. 
COMITY.     See  Interstate  Streams. 
COMMENCING  WORK.    See  Diligence;  Work,  etc. 
COMMERCE.     See  Navigation. 

in  percolating  water,  1074. 

in  water,  1057. 

water  an  article  of,  33. 
COMMISSION.     See  Public  Service  Commission;  Conservation  Commission, 

etc. 
COMMISSIONER.     See  Administration  Under  Water  Codes,  etc, 

appointment  of  by  court,  1113.     See  Court. 

to  enforce  pro-rating,  329. 

to  execute  decrees,  1112. 
COMMODITY. 

water  as.     See  Personal  Property. 
COMMON.     See,  also,  Tenants  in  Common. 

common  things,  2  et  seq. 

definition  of  word  "common,"  15. 

distinguished  from  public,  13. 

right  of,  905. 

COMMON    LAW.     See    Appropriation;    California;    Colorado;    Civil    Law; 
Riparian  Rights,  etc. 

abrogated,  141,  185,  330. 
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abrogated  in  Oregon  since  1877,  159. 

abrogation  of  percolating  water  rule,  977. 

accommodates  itself  to  conditions,  191. 

adopted  generally  in  the  West,  206. 

adoption  of  in  California,  74,  75. 

adoption  of,  only  as  suited  to  conditions,  190. 

and  appropriation,  attempts  to  reconcile,  81. 

and  appropriation,  735. 

appropriation  departed  from,  83. 

appropriation  of  severed  water  in,  761. 

a  "treadmill,"  191n. 

based  upon  civil  law,  751. 

change  of  tendency  in,  740. 

civil  law  compared.     See  Civil  Law. 

"common-law  appropriation,"  84n. 

compared  to  civil  law,  819. 

customs  and,  76. 

declared  inapplicable,  123. 

departures  from,  330. 

development  of,  4. 

displaced  by  customs,  85. 

disregarded  by  pioneers,  110. 

general  abrogation  of,  185. 

general  adoption  of,  143. 

history  of,  5. 

in  Colorado,  riparian  rights,  395. 

interstate  common  law,  361. 

legislation  abrogating,  153. 

limitations  on  power  to  change,  215. 

mining  rules  reconciled  to,  82. 

modification  of  percolating  water  rule,  977,  999. 

modification  of  riparian  rights,  123,  153,  159,  185,  190,  330. 

natural  uses  of  land,  in,  798. 

nature  of  right,  17. 

not  modified  in  California,  745,  817,  857. 

of  drainage  of  surface  water,  377. 

of  waters,  borrowed  from  civil  law,  958. 

once  based  upon  prescription,  738. 

opposed  to  appropriation,  77. 

percolating  water  rule,  970. 

percolating  water  rule  modified,  977,  999. 

possessory  rights  at,  266. 

public  regulation  at,  1164. 

recent  establishment  of  riparian  rights,  742. 

rejection  of  in.  toto,  141. 

rejection  of.     See  Riparian  Rights. 
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COMMON  LAW  (Continued). 

repeal  of  adoption  of,  212. 

riparian  rights  modified,  123,  153,  159,  185,  190,  330.     See  Colorado  Doc- 
trine; Riparian  Rights,  etc. 

Roman  law  compared.     See  Roman  Law. 

settlement  of  doctrine  of,  7. 

similar  to  civil  law,  750,  962. 

statute  adopting,  effect  of,  221,  975. 

statute  adopting,  effect  upon  percolating  water,  977. 
COMPENSATION.     See  Eminent  Domain,  etc. 

for  destroying  access  to  navigable  waters,  944. 

of  water  officials,  1111. 
COMPLAINT.     See  Pleading. 
COMPLETION  OF  WORK.     See  Work. 
COMPULSORY  SERVICE.     See  Public  Service. 
COM  STOCK  MINES. 

influence  on  legislation,  105. 

CONCESSION  UNDER  CIVIL  LAW,  966.    See  Civil  Law;  Mexican  Law,  etc. 
CONCLUSION  OF  LAW.     See  Pleading. 
CONDEMNATION.     See  Eminent  Domain. 
CONDITION  SUBSEQUENT. 

under  Federal  Right  of  Way  Acts,  464,  467. 

under  original  method  of  appropriation,  425. 

CONFISCATION.     See  Due  Process  of  Law;  Eminent  Domain;  Rates,  etc. 
CONFLICT  OF  LAWS.     See  Interstate  Streams. 
CONGRESS.     See  Public  Domain;  United  States,  etc. 

abrogation  of  riparian  rights  by,  164. 

acts  of.     See  section  1429. 

act  of,  conflicting  with  State  law,  212. 

act  of,  governing  forest  reserves,  458. 

Act  of  1866,  a  confirmation  t'n  praesenti,  179n. 

Act  of  1866,  a  grant  of  water  and  rights  of  way  on  public  land,  178. 

Act  of  1866,  applicability  to  water-power,  477. 

Act  of  1866  confers  a  freehold,  100. 

Act  of  1866  considered  generally,  103  et  seq. 

Act  of  1866  declares  against  entries  on  private  land,  247. 

Act  of  1866  enacted  policy  of  free  use,  113. 

Act  of  1866  grants  absolute  property,  178. 

Act  of  1866  imperfect,  108. 

Act  of  1866  only  declaratory  of  California  law,  114. 

Act  of  1866  operates  as  a  grant,  113. 

Act  of  1866,  power  to  repeal,  183. 

Act  of  1866,  present  application  to  rights  of  way,  472. 

Act  of  1866  recognized  validity  of  local  law,  216. 

Act  of  1866  surrendered  riparian  rights  of  United  States,  207. 

Act  of  1866  upon  reserved  public  land,  473. 
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CONGRESS  (Continued). 

Act  of  1866,  water  on  public  land  acquired  before  1866,  115. 

Act  of  1866,  whether  protects  riparian  rights,  281. 

approval  by,  of  pioneer  customs,  107. 

Arkansas  Act,  382. 

assent  by,  to  local  law,  208. 

cannot  force  law  on  State,  219. 

delegation  of  power  to  Forest  Service,  460. 

Desert  Land  Act.     See  Desert  Land  Act. 

early  policy  of,  103. 

later  and  recent  legislation,  157. 

necessity  for  authority  from,  in  California,  175. 

no  part  in  pioneer  law,  73. 

power  of,  California  doctrine,  183. 

power  to  reserve  waters  from  patents,  181. 

primary  disposal  power,  176. 

Eight  of  Way  Acts,  considered  generally,  460. 
CONSENT. 

and  estoppel,  642. 

of  Congress,  to  local  law,  208.     See  Acquiescence;  Estoppel,  etc. 

unnecessary  to  sale  by  tenant  in  common,  344. 
CONSEEVATION. 

and  beneficial  use,  166, 

and  local  law,  472,  474. 

and  public  ownership,  1153. 

between  appropriators,  329. 

California  commission,  454,  1098. 

change  in  Federal  policy,  477. 

congressional  power  over  waters,  223. 

conservation  commission.     See  Administration  Under  Water  Codes. 

contracts  regulating  service  under,  1223. 

franchises  limited.     See  Franchises. 

influence  of,  upon  California  law,  260. 

legal  phases  of,  166. 

permit  required.     See  Permit. 

policy  of,  119. 

policy  of,  effect  upon  change  of  use,  537. 

public  control.     See  Public  Control. 

rate  regulation.     See  Bates. 

recent  policy,  232. 

regulation  of  public  service.     See  Public  Service. 

riparian  doctrine  in  harmony  with,  129. 

to  prevent  monopoly,  339. 

trees  conserving  snow,  733n. 

uses  rejected  when  not  in  public  interest,  444> 
CONSIDERATION.     See  Contract. 
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CONSTITUTION.     See  Constitutional  Law. 

CONSTITUTIONAL  LAW.     See  Due  Process  of  Law;  Eminent  Domain,  etc. 

adjudication  power  of  officials,  1102. 

condemnation  of  property,  647.      See  Eminent  Domain. 

confiscatory  rates,  1201. 

congressional  delegation  of  authority,  460. 

constitution,  ratification  of,  by  Congress,  207. 

constitution,  rights  acquired  before  adoption  of,  146. 

contract  granting  estate  in  water-rights,  1226. 

contracts  violating  duties  of  public  service,  1216. 

contract  waiving  constitutional  right,  1221. 

contract  with  public  service  company,  validity  of,  1213. 

defective  title  of  statute,  436. 

disposal  clause  of  the  constitution  of  United  Slates,  201. 

distributing  company  granting  water-rights  in  California,  1227. 

due  process  of  law.     See  Due  Process  of  Law. 

equal  protection  of  laws  on  interstate  stream,  363,  364. 

expert  evidence  employed  by  court,  697. 

federal  question,  692. 

impairing  obligation  of  contracts.  578,  1222. 

injunction  against  public  use,  725. 

irrigation  district  statutes,  1259. 

judicial  powers  in  administration  officers,  1105. 

legislation  placing  contracts  above  public  control,  invalid,  1228. 

limitations  on  State  power,  California  doctrine,  180. 

making  possession  of  water  prima  facie  guilt,  733. 

primary  disposal  of  public  lands,  201. 

prohibiting  use  of  percolating  water,  1074. 

prohibition  of  monopoly,  313. 

pro-rating  statutes,  1245. 

pro-rating  statutes,  constitutionality  of,  328. 

protecting  riparian  owners,  136. 

protects  water-rights,  300. 

provisions  for  regulation  of  public  service,  1166. 

rate  fixing  statute,  1197,  1221. 

rates,  depriving  of  property,  1201. 

restrictions  on  public  service  commission,  1197n. 

special  legislation,  1123. 

statute  changing  ownership  of  property,  203m 

statutes  abrogating  riparian  rights,  154. 

statutes  allowing  ditch  building  over  private  land,  252. 

statutes  allowing  entry  on  private  land,  92. 

statutes  creating  administrative  system,  1096. 

statutes  denying  right  to  relief  in  courts  against  rates,  1204. 

statute  destroying  appropriations,  272. 

statutes  fixing  rates,  constitutionality  of,  1221. 

itatutes  for  adjudication  of  rights,  1122. 
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CONSTITUTIONAL  LAW  (Continued). 

statutes  for  administrative  adjudication  of  rights,  1118. 

statutes  for  loan  of  water,  586. 

statutes  governing  change  of  point  of  diversion,  545. 

statutes  regulating  percolating  water,  1037,  1073. 

statutes  subjecting  to  public  control,  1170. 

statutes  unconstitutional  in  part,  151. 

statutes  upon  public  service,  1155. 

taking  right  of  way  for  a  ditch,  249. 

unconstitutionally  of  State  constitution,  198. 

United  States'  power  over  reclamation,  218. 

upon  interstate  streams,  366. 
CONSTRUCTION.     See  Interpretation. 
CONSTRUCTION  WORK.     See  Work  of  Construction. 
CONSUMERS.     See  Public  Service. 
CONTEMPT  OF  COURT. 

opposition  to  water  commissioner,  1126,  1136. 
CONTEST. 

before   State   Engineer  or  water  officials.     See   Administration  Under 
Water  Codes;  Appeal;  Permit;  Protest,  etc. 

under  National  Reclamation  Act,  1285. 
CONTINUOUS. 

dry  season  interruption,  609. 

during  winter  season,  630. 

prescription,  continuous  use,  629.     See  Prescription. 
CONTRACTS.     See  Conveyance;   Deed;  Grant;  Public  Service;  Sale,  etc. 

considered  generally,  571. 

act  of  God  excusing  performance,  493. 

appurtenant  to  land,  1224. 

assignment,  considered  generally,  576. 

assignment  in  gross,  589n. 

assignment  of,  carrying  burdens,  1219. 

assignment  of  option,  577. 

assignment  of  surplus,  575. 

between  companies  and  cities,  1223. 

between  States  regarding  navigation,  937. 

between  United  States  and  companies,  1223. 

by  riparian  owner,  considered  generally,  900. 

cannot  be  placed  above  public  control,  1228. 

charging  for  perpetual  water-right  invalid,  1229. 

concerning  a  lake,  construed,  574. 

concerning  ditches,  considered  generally,  485. 

concerning  percolating  water,  1089. 

concerning  water  as  personalty,  572. 

concern  use  and  not  corpus,  900. 

concurrent  with  public  rights,  1232. 

consideration  for,  576n,  1148. 
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CONTRACTS  (Continued). 

consideration  for  public  service,  1214. 

consideration  for  rate  contract,  1220. 

construction  of.     See  Interpretation. 

continual  supply,  specific  performance,  730. 

contractual  rights  passing  as  appurtenance,  592. 

defining  riparian  land,  836. 

duress  vitiating,  1215. 

excuse  from  failure  of  supply,  574. 

executory,  purchaser  petitioning  to  change  point  of  diversion,  546. 

failure  of  consideration,  574. 

fixing  rates  by  contract,  considered  generally,  1217. 

for  development  of  percolating  water,  575,  1089. 

forfeiture  of  rights  under,  1217.       See  Forfeiture. 

for  irrigation  from  natural  streams,  573. 

for  nonriparian  use,  "American  Rule,"  909n. 

for  service,  is  not  appurtenant  to  land,  1228. 

for  supply  from  public  service  company,  considered  generally,  1210. 

for  waiver  of  statutory  right,  invalid,  1233. 

for  water  as  personalty,  62. 

freedom  of,  over  water-rights,  571. 

from  year  to  year,  termination  of,  576. 

general  types  of,  in  irrigation  regions,  1231. 

granting  estates  to  consumers  in  distributing  systems,  1235. 

illegal,  576n. 

impairing  obligation  of,  578n,  1222. 

impossibility  of  performance,  574. 

improvements  under,  on  rescission,  576n. 

installment  payments,  576n. 

interpretation  of.     See  Interpretation. 

lien  for  rates,  576.      See  Lieu. 

measure  of  damages  for  breach,  700. 

mutual  consent,  1215. 

negative  easements  created,  576n. 

not  create  landlord  and  tenant  in  waters,  304. 

not  to  be  performed  within  year,  574. 

of  public  license  companies,  578. 

of  State  under  Carey  Act,  1270. 

of  stockholder  not  binding  on  corporation,  349. 

of  water  users  association  with  Interior  Department,  1307. 

option  on  water-rights,  577. 

partnership,  576. 

pollution  under  contract,  561. 

prevention    of    performance,   5W»  • 

protest  against  signature  to,  1215. 

public  service  right  independent  of,  1164. 

purchaser  with  notice  bound,  576.     See  Vendor  and  Purchaser. 
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CONTRACTS  (Continued). 

realty   subject   matter,  573. 

regarding  riparian  rights,  781. 

resale  of  water  received  under,  575. 

rescission  of,  576n,  1217. 

riparian,  binding  between  parties,  901. 

running  with  land,  485,  576,  577. 

settling  rights  by,  574. 

specific  performance,  576n. 

specific  performance  of,  with  public  service  company,  1233. 

statute  of  frauds,  part  performance,  600.     See  Parol  Sale;  Statute  of 
Frauds. 

subject  matter  of,  construed,  572,  1225. 

supply  from  public  distribution,  validity  of,  1213. 

surplus   from   reservoir,  576n. 

termination  of,  by  consumer,  1234. 

to  exempt  from  corporation  assessment,  349,  576n. 

to  pro-rate,  329. 

under  Carey  Act,  construed,  1265. 

void  when  against  public  policy,  1215,  1221,  1228. 

waiving  benefit  of  statute,  1214. 

waiving  constitutional  right,  1221. 

waiving  priorities,  1245. 

with  corporations  distributing  water.     See  Public  Service. 

with  distributing  company  for  water-rights,  1224. 

with  public  service  companies,  validity  of,  1213. 

with  State,  under  Carey  Act,  1266. 

CONTROL,  BOARD  OF.     See  Administration  Under  Water  Codes. 
CONVEYANCE.     See  Appurtenance;  Contract;  Deed;  Sale;  Grant,  etc. 

by  company,  of  water  system  to  consumer,  1151. 

considered  generally,  571,  579. 

by  riparian  owner,  considered  generally,  900. 

certainty,  582. 

construction  of,  581,  582. 

deed,  estoppel  by,  907. 

deed,  faulty  as  abandonment,  596. 

deed  required,  644. 

description  of  ditch,  582n. 

description  of  land  covered  with  water,  6. 

estate  granted,  581. 

formalities,  on,  580. 

injuring  other  owners,  582. 

not  mentioning  appurtenances,  591. 

of  ditch  carrying  appurtenant  water-right,  484. 

of  riparian  rights,  781. 

parol  sale.     See  Parol  Sale. 

recording  of,  580. 
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CONVEYANCE  (Continued). 

reservations  on,  582. 

revoking  license,  601,  602. 

seal,  necessity  for,  581. 

subject  matter  of,  581. 

void,  as  foundation  of  prescription,  633. 

water-right  may  be  subject  of,  579. 

with  warranty,  779. 

writing  required,  580. 
COOKING.     See  Domestic  Use. 

CO-OPERATIVE  ORGANIZATIONS.     See  Mutual  Companies;  Public  Own- 
ership, etc. 

CO-OWNERS.     See  Tenants  in  Common. 

CORPORATIONS.     See  Irrigation  Districts;   Municipal  Corporations;   Mu- 
tual Company;  Public  Service;  Water  Users  Association,  etc. 

acting  as  agent  for  owners,  1231. 

articles  of  incorporation  construed,  349. 

articles  of  incorporation,  filing  of,  Federal  Right  of  Way  Acts,  46L 

articles  of  incorporation,  must  be  filed  by  foreign,  349. 

articles  of  incorporation  of  water  users  associations,  1303,  1312. 

articles  of  incorporation  restricting  place  of  use,  1175. 

articles  of  incorporation,  statements  in,  410. 

articles  of  incorporation  to  improve  navigation,  937. 

as  party  to  action,  1246. 

assessment,  contract  to  exempt  from,  576. 

assessment  of  ditch  stock,  1173. 

by-laws,  etc.,  1173. 

by-laws  of,  forfeiting  water-right,  1217. 

by-laws  of  water  users  association,  1314. 

condemnation  by,  649. 

de  facto,  1255. 

director,  appropriation  by,  349. 

distribution  of  water  by.     See  Public  Service. 

duty  to  supply  water  without  contract,  1214. 

exemption  from  assessments,  349. 

foreign,  condemnation,  670. 

foreign,  must  file  articles,  349. 

foreign,  State  laws  and  Federal  right  of  way,  473. 

foreign,  to  get  into  Federal  court,  693. 

formed  among  stream  owners,  314,  1159. 

holding  stock  of  another  corporation,  349. 

improvement  of  navigation  by,  937. 

increase  of  stock  enjoined,  1173. 

irrigation  districts.     See  Irrigation  Districts.  I 

irrigation  districts  are  public  corporations,  1255. 

lands  of,  under  national  reclamation  projects,  1291. 

mandamus  to  enforce  duties  of  private  corporations,  1172. 
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CORPORATIONS  (Continued). 

mandamus  to  enforce  public  service.     See  Mandamus;  Public  Service. 

may  be  appropriate!  without  owning  land,  297,  348. 

municipal.     See  Municipal  Corporations. 

need  not  own  land,  349.  • 

notice  to  officers  of  adverse  use,  632. 

not  proprietor  of  water,  1150. 

officers  acting  beyond  authority,  1262. 

officers  of,  abandonment  by,  605n. 

organized  under  territory,  349. 

ownership  of  water  by,  1238,  1241. 

parties  to  action,  690. 

prescription  against,  622. 

promoter's  contracts  binding  upon,  1219. 

ratification  of  sale  by  stockholders,  349. 

reorganization  of,  1177n. 

reorganization  of,  effect  upon  rates,  1219. 

stockholders'  contract  not  binding  on  corporation,  349. 

stockholders  do  not  own  corporate  property,  349. 

stockholder  suing,  690. 

stockholders'  title  to  property  in,  1172,  1173. 

stock,  right  to  demand  purchase  of  before  service,  1182,  1239. 

subscription  to  water  users  association,  1304. 

trade  or  commerce  in  water,  33. 

transfer  of  stock  in,  1174. 

trustee  for  stockholders,  1247. 

two-thirds  vote  to  divide  up  water-rights,  1173. 

ultra  vires,  683. 

voluntary  unincorporated  associations,  344. 

water  title  between  corporation  and  consumer,  1150. 

whether  an  appropriator  of  water,  1242. 
CORPOREAL  HEREDITAMENT.     See  Hereditament. 
CORPUS  OF  WATER.     See  Water. 

considered  generally,  2. 

no  property  in  running  water,  289. 

when  personal  property,  33. 
CORRELATIVE  RIGHTS.     See  Reasonable  Use;  Riparian  Rights,  etc. 

appropriation  opposed  to,  169,  291,  1076. 

between  appropriators,  considered  generally,  329. 

between  riparian  owners.     See  Riparian  Rights. 

distinguished  from  appropriation,  1076. 

in  percolating  water,  new  rule,  991,  1063. 

in  percolating  water,  old  rule,  972. 
COSTS. 

apportionment  of,  704,  705. 

cost  bill,  1132. 

lien  for,  1133. 
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COSTS  (Continued). 

map  as  costs,  1132. 

of  adjudication  of  rights  under  special  procedure,  1123,  1131. 

of  appeal,  670n. 

of  expert  evidence,  697. 

placed  upon  county  in  adjudicating  rights,  1123. 

under  special  adjudication  procedure,  1131. 
COTENANT.     See  Tenants  in  Common. 
COULEES.     See  Floods;  Storm  Water;  Watercourse,  etc. 

duty  of  water  from,  523. 
COUNT.     See  Pleading. 
COUNTY. 

ditch  in  two  counties.     See  Venue. 

liability  for  salary  of  water  officials,  1111. 
COURTS.     See  Jurisdiction;  Venue,  etc. 

cannot  enjoin  legislative  body,  383. 

cannot  fix  rates,  1191. 

commissioners,  to  regulate  recapture,  44. 

commissioner  to  execute  decrees,  705,  1113. 

Federal.     See  Federal  Courts. 

Federal,  jurisdiction  of,  to  protect  vested  rights,  1104. 

Federal,  jurisdiction  of,  under  XIV  Amendment,  1204n. 

Federal,  removal  to,  692,  1265. 

jurisdiction  of  to  enjoin  confiscatory  rates,  1204. 

must  enforce  statutes,  1108. 

of  general  and  limited  jurisdiction,  1136. 

of  general  jurisdiction  in  adjudicating  rights,  729. 

power  to  inquire  into  decision  of  water  officials,  1105. 

review  of  administrative  adjudication  of  rights,  1118. 

review  of  cancellation  of  permit,  1106. 

statute  denying  access  to,  unconstitutional,  1204. 
COVENANT.     See  Contract. 

running  with  land,  485. 
CREEK.  See  Watercourse. 
CRIMINAL  LAW. 

considered  generally,  731. 

arrest  by  water  officials,  1100. 

convictions  difficult,  732. 

disturbing  headgntes,  etc.,  732. 

exacting  bonus  for  water  supply,  733. 

failing  to  cap  artesian  well,  1072. 

failure  to  file  claim  of  right,  733n,  1117. 

fish,  injury  to,  733. 

improper  act  by  public  service  company,  1182. 

injunction  of  crimes,  733. 

larceny  of  water,  731. 

obstruction  of  officials,  733. 
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CRIMINAL  LAW  (Continued). 

part  delicto,  569,  686. 

poisoning  water,  732. 

police  regulations  under  water  codes,  733,  1100. 

pollution  of  water,  563,  569,  732,  733. 

presumption  of  guilt  from  possession  of  water,  733. 

preventing  entry  upon  public  land,  232n. 

preventing  migration  of  fish,  948. 

violation  of  rules  of  Forest  Service,  460. 

violation  of  water-power  California  statute,  455. 

waste  of  water  criminal,  733. 
CROPS. 

damages  for  loss  of,  700. 

growing  crops,  damage  to,  701. 

indemnity  for,  in  pioneer  days,  90. 

measure  of  damages.     See  Damages. 
CROSS-COMPLAINT.     See  Pleading. 
CUJUS  EST  SOLUM.     See  Maxims. 

maxim  not  applied  to  running  water,  768. 

not  include  running  water,  770. 

percolating  water  governed  by.     See  Percolating  Water. 
CULINARY  USE.     See  Domestic  Use. 
CURRENT  OF  STREAM. 

current-wheel,  appropriation  by,  in  stream,  310. 

current-wheel,  appropriation  for  disallowed,  337. 

current-wheel,  forced  change  of,  541. 

current-wheel.     See  Water-wheel. 

property  in,  by  appropriation,  291. 
CUSTOM. 

and  prescription,  737. 

bearing  upon  riparian  rights,  8t)6,  810. 

common  law  and,  76. 

counts  for  more  than  logic,  103. 

displacing  common  law,  85. 

evidence  of,  upon  beneficial  use,  507. 

in  irrigation  neighborhood,  509. 

judicial  notice,  696. 

no  longer  of  much  force  in  water  law,  303. 

of  miners,  approved  by  Congress,  107. 

of  pioneer  miners  on  public  land,  72. 

of  pioneers,  legislative  approval,  73. 

pleading  of,  695. 

to  divert  water  on  public  land,  232. 

upon  duty  of  water,  523n. 

water  and  mining,  74. 
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DAIRY. 

injury  to  land  used  for,  701n. 

pollution  of  stream  by,  566n. 
DAM.     See  Reservoir. 

causing  great  evaporation,  855. 

change  of,  538. 

disturbs  natural  conditions,  46n. 

effect  of  upon  water,  789. 

in  navigable  streams,  937. 

not  per  se  a  nuisance,  827. 

raising  dam  higher,  541. 

subsurface  dams,  1031. 

takes  possession  of  water,  424. 

water  gathered  by,  property  in,  26. 

when  wrongful,  480. 
DAMAGES.     See  Eminent  Domain;  Floods;  Injury;  Negligence;  Seepage. 

considered  generally,  698. 

absence  of,  in  prescription,  636. 

adaptability  of  land,  700. 

against  irrigation  districts  failing  to  supply  water,  1260. 

allegation  of,  698,  730. 

alternate  grounds  of  liability  for,  from  public  service  company,  1233. 

avoidable  consequences,  699. 

between  riparian  owners,  806,  850. 

defined,  against  nonriparian  owner,  874. 

definition  of,  percolating  water  cases,  1075. 

distinguished  from  injury,  776n,  1054. 

evidence  of  neighboring  crops,  701. 

exemplary  against  public  service  company  refusing  supply,  1183. 

exemplary  damages,  699. 

for  distant  use  of  percolating  water,  979. 

for  pollution,  700n. 

for  water  diversion,  289. 

from  backing  water,  699. 

from  breaking  ditch,  etc.,  generally,  489. 

from  diversion  of  artificial  increment,  40n. 

growing  trees,  702. 

improvements  destroyed,  700n. 

in  equity  suit,  724. 

injunction  against  change  of  servitude  without  damage.  536. 

injunction  without,  at  common  law,  under  riparian  rights,  864. 

injunction  without.     See  Injuria  Sine  Damno. 

in  lawful  exercise  of  rights,  1068. 

in  percolating  water  cases,  1002. 

joinder  in  action  for,  688. 

joinder  with  claim  for  injunction,  688,  693. 
Water  Rifht*— 120 
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DAMAGES  (Continued). 

loss  of  profit,  701. 

market  value,  700. 

measure  of,  against  public  service  company  refusing  supply,  1183n. 

measure  of,  considered  generally,  700. 

measure  of,  in  flooding,  494n. 

measure  of,  in  percolating  cases,  1005,  1090. 

measure  of,  on  eminent  domain,  922. 

mitigation  of,  683,  686. 

necessity  for,  to  injunction,  499.       See  Injuria  Sine  Damno. 

need  not  be  shown  against  ditch-building,  247. 

nominal  damages,  706. 

nominal,  to  riparian  proprietor,  865,  930. 

not  implied  from  diversion  of  percolating  water,  1077. 

not  necessary  to  right  of  action,  886. 

on  eminent  domain,  665. 

on  eminent  domain,  measurement  of,  669. 

other  wrongdoers,  683. 

permanent  injury  to  land,  700n. 

prospective  damages,  699. 

requisite  for  prescription,  917. 

special  damage,  943. 

special  damage  to  riparian  proprietor,  recovery  of,  931. 

to  current  water-wheel,  699. 

to  growing  crops,  701. 

to  nonriparian  land  cannot  be  recovered  at  common  law,  931. 

to  settler,  from  ditch-building  on  his  land,  247. 

treble,  between  tenants  in  common,  344. 

unnecessary  to  injunction,  706. 

unnecessary  to  quieting  title,  settling  rights,  etc.,  709,  729. 

iinused  water  on  one's  land,  in  Colorado,  285. 
DATE  OF  RIGHT.     See  Priority;  Relating  Back,  etc. 
DEATH.     See  Decedent,  Estate  of. 

adverse  use  affected  by,  633. 

revokes  license,  601. 
DEBRIS.     See  Mining;  Pollution,  etc. 
DECAY.     See  Abandonment. 
DECEDENT,  ESTATE  OF.    See  Death;  Executor,  etc. 

administration  of,  on  interstate  stream,  771n. 

administrator,  suit  by,  to  quiet  title,  300. 

administrator,  water-right  passing  to,  309. 

delay  during  administration  of,  609. 

descent,  acquisition  of  water-right  by,  300. 

descent,  water-rights  pass  by,  579. 

failure  to  administer  water-right,  393. 

riparian  rights,  administration  of,  771n. 
DECLARATORY  DECREE.     See  Decree. 
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DECREE.     See  Adjudication  of  Rights;  Apportionment;  Collateral  Attack; 

Injunction;  Judgment,  etc. 
considered  generally,  702. 
acres  not  specified,  703. 
altered  before  entry,  1133. 
amendment  of,  703. 
ancillary  decree,  692n. 
apportioning  water.     See  Apportionment, 
awarding  whole  stream,  679. 
based  upon  capacity  of  ditch,  reopened,  1138. 
based  upon  consumers'  requirements,  728. 
beneficial  use  implied  in,  1132. 
beneficial  use  should  limit,  703. 
best  evidence  of,  698. 
binds  only  parties,  704. 
certainty  required,  702,  727. 
commissioners  to  enforce,  705. 
confirming  irrigation  districts,  1253. 
court  commissioner  to  execute,  1112,  1113. 
declaratory  decree  against  nonriparian  use,  894. 
declaratory  decree  between  riparian  owners,  859. 
declaratory  in  lieu  of  injunction,  728. 

in  percolating  water  cases  during  nonuse,  989,  1065,  1080. 
defective  for  uncertainty,  702. 
direct  attack  upon,  1133. 
during  progress  of  work,  1137. 
effect  upon  incomplete  rights,  518. 
former  decree,  pleading  of,  695. 
form  of  declaratory  decree,  1080. 
form  of,  under  special  adjudication  procedure,  1131. 
fraud  as  ground  for  reopening,  1135. 
good  against  world,  688. 
governs  tributaries,  359,  703. 
in  another  water  district,  681. 
in  percolating  cases,  considered  generally,  1090. 
in  rem,  service  of  process,  704. 
molded  upon  conditions,  712. 
number,  lack  of,  1132. 

order  of  named  in,  does  not  fix  priority,  1133. 
presumption  that  decreed  right  continues,  1136. 
regulations  for  enforcement  of,  704. 
reopened  to  inquire  into  beneficial  use,  1138. 
reopening  for  fraud,  1253. 

res  adjudicata  under  riparian  rights,  824.     See  Res  Adjudicate, 
should  be  limited  to  beneficial  use,  508. 
specifying  beneficial  use  in,  708. 
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DECREE  (Continued). 

under  riparian  rights,  931. 

under  special  adjudication  statutes,  1120.  1122,  1133. 
DEDICATION.     See  Public  Service;  Public  Use,  etc. 

distinguished  from  prescription,  59. 

of  artificial  flow,  59. 

of  streams  to  public  use,  1163n. 

of  water  mains  on  townsite  plat,  1163n. 

waters  dedicated  to  public  by  Desert  Land  Act,  158. 
DEED.     See  Appurtenance;  Conveyance;  Grant;  Sale,  etc. 
DEFAULT.     See  Abandonment;  Forfeiture,  etc. 

in  presenting  claim  for  adjudication,  1108n. 

in  special  procedure  for  adjudication  of  rights,  1133. 

judgment  by,  705. 
DEFENDANTS.     See  Parties. 
DEFICIENCY.     See  Drought;  Dry  Season;  Scarcity,  etc. 

appropriators,  distribution  of  loss  in  times  of,  311. 

preferences  in  time  of,  324.      See  Preferred  Uses. 

pro-rating  in  times  of,   1245.      See    Pro-rating. 

pro-rating  of,  among  consumers  from  corporation,  1184,  1188. 

pro-rating  statutes,  328. 

rotation  in  times  of,  339n. 
DEFINITENESS.     See  Certainty. 
DEFINITION.     See  Words  and  Phrases. 
DELAY.     See  Diligence;  Laches;   Negligence;  Prescription,  etc. 

laches,  710. 

stale  demands,  prescription,  625. 

temporary  use  by  others,  616. 
DEPOSITION.     See  Evidence;   Proof,  etc. 
DEPRECIATION.     See  Rates. 
DEPRESSION. 

cone  or  plane  of,  in  percolating  cases,  1091. 
DESCENT.     See  Decedent,  Estate  of. 
DESCRIPTION.     See  Conveyance. 
DESERT  LANDS.     See  Desert  Land  Act. 

appropriation  on,  232. 

entries  within  reclamation  project,  1299. 

what  are,  232. 
DESERT  LAND  ACT.     See  Desert  Land;  Public  Domain,  etc. 

appropriations  under,  232. 

congressional  abrogation  of  riparian  doctrine,  209. 

construction  of,  as  to  waters,  158. 

dedication  of  waters  to  public  by,  194. 

entryman,  disposal  of  water-right  before  final  proof,  549. 
,    in  California  water  law,  160. 

Oregon  construction  of,  158. 
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DESERT  LAND  ACT  (Continued). 

provisos  regarding  waters,  157. 

said  to  be  confined  to  waters  on  public  land,  257. 

Bale  of  water-right  after  final  proof,  572n. 

surrender  by  United  States  of  riparian  rights,  208. 
DETERMINATION  OF  RIGHTS.    See  Adjudication  of  Rights;  Apportion- 

merit;  Quieting  Title;  Settling  Rights,  etc. 
DEVELOPED  WATER. 

development  of  underground  water.    See  Percolating  Water. 

recapture  of,  40. 
DILIGENCE.     See  Abandonment;  Laches;  Negligence,  etc. 

considered  generally,  412. 

a  question  of  fact,  414. 

break  of  ditch  causing  delay,  414. 

delay  caused  by  Forest  Service,  416. 

delay  during  legal  proceedings,  416. 

evidence  of  lack  of,  414. 

failure  to  use  diligence,  result  of,  417. 

financial  difficulty  causing  delay,  414. 

forfeiture  from  delay,  613. 

in  putting  water  to  use,  412,  413,  506,  514,  609,  920. 

laches,  710. 

pecuniary  inability  causing  delay,  413. 

requisite  in  appropriating  water,  412,  413,  506,  514,  609,  920. 

sickness  not  excuse  delay,  414. 

under  water  codes,  449. 

what  constitutes,  413. 
DIRECTOR.    See  Corporations. 
DISCHARGE. 

fluctuating,  339. 

DISCRIMINATION.     See  Public  Service. 
DISSEISIN. 

appropriation  by,  265. 

early  common-law  basis  of  water-rights,  738. 

grant  of  riparian  right  operating  as,  904. 

of  riparian  owners  by  nonriparian  owner,  892,  893. 

priority  of  right  by,  626. 

rights  by,  on  private  land,  considered  generally,  265. 
DISTANT  USE. 

of  percolating  water  by  both  parties,  1083. 

of  percolating  water  enjoined,  1017,  1046,  1056. 

reasonableness  inapplicable,  percolating  water,  1076. 

riparian  rights,  distant  use  under.     See  Nonriparian  Use. 
DISTILLERY. 

water  for,  as  domestic  uae,  798n. 
DISTINCTION. 

between  abandonment  of  water  and  of  water-right,  36. 
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DISTINCTION  (Continued). 

between  appropriations  and  riparian  rights,  21,  48. 

between  common  and  public,  8,  10. 

between  corpus  and  usufruct,  14. 

between  natural  and  artificial  watercourses.  46. 

between  perpetual  flow  and  contract  right,  63. 

between  prescription  and  dedication,  59. 

between  running  and  percolating  water,  30. 

between  spring  water  and  produce  of  land,  8. 

between  "title"  and  "possession,"  267. 

between  water  and  land,  9. 

between  water  and  right  of  use,  20. 
DISTRIBUTION  OF  WATER.     See  Adjudication  of  Right;  Administration 

Under  Water  Codes;  Public  Service. 
DISTRICTS. 

drainage  districts,  379.     See  Drainage. 

irrigation  districts.     See  Irrigation  Districts. 

reclamation  districts,  382.       See  Reclamation  Districts. 

storm-water  districts,  377n. 
DITCH.     See  Appurtenance;  Artificial  Watercourse;  Canal,  etc. 

abandorment  of,  607. 

allegation  of  right  to,  695. 

appurtenant  to  partitioned  land,  593. 

appurtenant  to  water-right,  484. 

break  of  flume,  delay  caused  by,  610. 

break  or  seepage,  damage  from,  generally,  489. 

built  at  mouth  of  spring,  357. 

built  in  distinct  parts,  484. 

eannot  be  built  upon  another's  private  land,  244. 

capacity,  determination  of,  497. 

capacity  of,  as  measuring  right,  496. 

capacity  of,  displaced  by  use  as  measure,  499,  505. 

carrying  mining  tailings  on  public  land,  566. 

cattle  drowning  in,  488. 

cattle  trampling,  488. 

change  of  ditch,  538. 

change  of,  on  private  land,  539. 

change  to  wells,  1067. 

civil-law  definition,  481. 

condemnation  to  enlarge,  653,  665. 

continuous  use  of,  630. 

contract  for  water  in,  573. 

contracts  concerning,  considered  generally,  485. 

crossings  of  ditches,  488. 

damage  from  break,  statutory  liability,  490. 

disrepair,  nonuse  bars  action,  321. 

distinguished  from  water-right,  482. 
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DITCH  (Continued). 

duty  to  bridge,  489n. 

duty  to  fence,  488. 

ejectment  for,  481. 

enlarging  on  another's  land,  251. 

executed  parol  license  for.     See  License. 

extended  to  new  place  of  use,  549. 

Federal,  over  railroad,  254n. 

filled  up  by  landslide,  619. 

government  ditches  on  private  land,  254. 

grant  for,  construed,  483. 

head  of,  returning  surplus  into,  292. 

head  of,  water  above  is  not  owned,  20. 

house  built  beside  ditch,  481,  731. 

injury  to,  criminal,  732. 

is  an  easement,  480. 

is  artificial  watercourse,  480. 

is  not  land,  481. 

is  real  estate,  480. 

joint  use  of,  generally,  487. 

landowner's  use  not  inconsistent  with,  627. 

laterals,  duty  of  company  to  build,  1185. 

leakage  from,  appropriation  of,  54. 

location  of,  under  grant  in  general  terms,  486. 

loss  in  transmission,  498,  526. 

lying  in  two  counties  or  States,  691. 

main  and  branch  diversions,  543. 

miner's,  not  allowed  over  private  land,  91. 

moving  to  a  new  place,  539. 

obtaining  water-right  first,  482. 

on  highway,  540. 

on  private  land,  482. 

on  private  land,  Colorado  law,  247. 

on  private  land,  Federal  ditches,  161. 

over  townsite  on  public  land,  427. 

pipe-line  substitute  for,  not  compulsory,  541. 

porous.     See  Seepage. 

prescriptive  ditch,  62Sn. 

priority  of,  over  homestead,  427. 

railway  crossing,  on  public  land,  282n. 

repair  of,  488. 

separately  sold  from  water-right,  582. 

stealing  water  from,  732. 

subsequent  settlers  subject  to,  on  public  land,  273. 

substituted  for  pipe,  540. 

substitution  for  flume,  539. 

substitution  of  pipe-line,  539. 
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DITCH  (Continued). 

•upport  of,  right  to,  488. 

taxation  of,  301. 

telephone,  right  to  build  along  canal,  486. 

trespass  in  repair  of,  731. 

undermined  by  tunnel,  1072n. 

use  of  existing  ditches,  42t). 

water  in,  as  property,  26. 

water  in,  no  riparian  rights,  51. 

water  necessary  to  keep  it  in  condition,  321. 

water-right  and  ditch  distinguished,  293. 

width  of,  not  specified  in  grant,  485. 

DITCH  COMPANY.    See  Corporations;  Mutual  Company;  Public  Service, 
etc. 

contract  with,  validity  of,  1213. 
DIVERSION. 

action  for,  is  trespass  on  the  case,  9. 

actual  diversion,  appropriation  by,  under  water  codes,  437. 

an  injury  to  realty,  299. 

appropriation  by  actual  diversion,  390. 

appropriation  by,  on  parol  sale,  598. 

by  natural  cut,  419. 

causing  no  damage  to  riparian  proprietors,  869. 

change  of  point  of,  percolating  water,  1066. 

completion  of  work,  418. 

constructive  diversion,  1239. 

entire,  not  permitted  at  common  law,  859. 

excessive,  is  not  protected,  504. 

into  another  State,  365. 

is  an  artificial  thing,  46. 

must  be  for  beneficial  use,  419. 

point  of.     See  Point  of  Diversion. 

use  without  diversion,  396,  418,  479. 

without  complying  with  statute,  393. 

wrongful,  by  disseisin,  265. 
DIVISION.     See  Apportionment. 
DOG  IN  MANGER,  398,  413. 
DOMESDAY  BOOK,  552. 
DOMESTIC  USE. 

apportionment  of  riparian  rights  for,  822. 

appropriation  for,  396  et  seq. 

appropriation  may  be  made  for,  409. 

by  municipal  corporations,  325. 

cannot  take  water  from  prior  appropriators,  325. 

change  from,  to  irrigation,  555. 

decree  depriving  of,  at  common  law,  931. 

defined,  798. 
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DOMESTIC  USE  (Continued). 

drinking,  796. 

Idaho  riparian  right,  146. 

in  navigable  streams,  788. 

irrigation  not,  at  common  law,  801. 

modern  tendency  regarding,  801. 

Oregon  riparian  exception  favoring,  126,  145n. 

pollution  preventing,  559,  798. 

preference  to,  at  civil  and  common  law,  797. 

preferred  to  irrigation  at  common  law,  797. 

reservation  on  grant  of  riparian  rights,  901. 

riparian  rights  for,  considered  generally,  795. 

riparian  rights  for,  in  Oregon,  159. 

support  of  life,  8. 

water  for,  must  not  be  used  for  irrigation  in  Colorado,  324. 

what  constitutes  domestic  use,  409,  797. 
DOUBLE  DUTY.     See  Duty  of  Water. 

priority  cannot  be  made  to  do,  556. 

several  reservoir  fillings,  498n. 
DOWEB,  101,  595. 
DRAINAGE.     See  Floods;  Percolating  Water;  Surface  Water,  etc. 

appropriation  by  drainage  ditch,  408. 

common-law  and  civil-law  rules  of,  377. 

ditch  for,  is  not  an  appropriation,  419. 

drainage  districts,  379,  1261. 

incidental  to  beneficial  use,  408. 

into  an  abandoned  channel,  290. 

into  stream,  continuance  of,  60. 

irrigation  necessitating,  378. 

lessening  flow  of  stream,  925n. 

of  lakes,  permit  from  State  Engineer,  375n. 

of  mine,  water  from,  57. 

of  percolating  water,  considered  generally,  1067. 

of  surface  water,  generally,  377. 

of  waste,  servient  tenement  no  right  of  continuance,  55. 

public  use,  650. 

State  Engineer,  control  over,  378. 

upon  another's  land  gives  him  no  water-right,  51. 

water  drained,  abandonment  of,  37. 
DRINKING.    See   Domestic  Use. 
DROUGHT.     See  Deficiency;  Dry  Season,  etc. 

causing  sinking  of  new  wells,  1066. 

diminishing  underflow,  1021. 

lowering  water  level,  985. 

stopping  flow  of  stream,  292. 
DRY-DRAWS.     See  Watercourse*. 

appropriation  of  in  South  Dakota,  438. 
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DRY  SEASON.     See  Deficiency;  Drought,  etc. 
apportionment  among  appropriately  in,  728. 

apportionment  between  riparian  owners  in,  820. 

defined,  319,  507. 

does  not  limit  right,  507. 

flow  during,  3&2. 

irrigating  season  defined,  507. 

loss  of  percolating  waters,  1070n. 

measuring  appropriations  by,  311n. 

nonuse  caused  by,  not  an  abandonment,  609. 

pleading  of,  695. 

prescription  in,  628. 

streams  drying  up  in,  1014. 
DUE  PROCESS  OF  LAW.     See  Constitutional  Law. 

denial  of  riparian   rights,   202. 

due  process  to  bring  parties  into  court,  679. 

due  service  of  process,  1124. 

in  organization  of  irrigation  districts,  1254. 

irrigation   district  statutes,  1259. 

protection  of  riparian  rights,  198. 

statutes  covering  use  of  waste  water,  56. 

statutes  denying  right  to  sink  wells,  1074. 

statutes  for  adjudication  of  right,  1123. 

statute  taking  away  rights  in  spring  water,  203. 

taking  property  without,  647. 

taking  riparian  rights,  778. 

taking  water  for  a  preferred  use  without  compensation,  325. 

vested  rights  protected,  1103. 
DURESS.     See  Co'ntracts;  Public  Service,  etc. 

contract  entered  into  under,  1215. 
DUTY  OF  WATER.     See  Beneficial  Use;   Measurement  of  Water;  Waste. 

considered  generally,  522. 

double  duty,  making  priority  do,  498n. 

double  duty  prohibited,  556. 

expert  evidence  of,  697. 

from  artesian  wells,  524,  1072. 

in  acre-feet,  522,  525. 

in  California,  524. 

judicial  notice  of,  698. 

loss  in  transmission,  498,  525. 

opinion  evidence  of,  698. 

things  affecting,  524n. 

under  United  States  Reclamation  Service,  523. 
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EASEMENTS.     See  Appurtenance;  Ditch;  Natural   Right;   Right  of  Way. 

acquisition  of,  919. 

apparent  easements,  583. 

assignment  in  gross,  589n,  903. 

by  implication,  593. 

by  necessity,  248. 

by  prescription,  630. 

change  of.     See  Change  of  Use. 

conferred  in  company  ditch  by  contract,  1237. 

ditch  is  an  easement,  480.      See  Ditch. 

dominant  and  servient  tenements,  481n. 

"easement  in  an  easement,"  1241. 

executed  parol  license,  601. 

extinguishment  by  grant,  903. 

flowage  for  reservoir,  581n. 

for  drainage,  at  civil  law,  377. 

grant   of,  581n.      See  Appurtenance;  Conveyance;  Sale,  etc. 

increasing  or  changing  burden  of  servitude,  539. 

in  gross,  589n,  903. 

joint  use  of,  by  servient  and  dominant  owners,  487. 

natural  rights  distinguished,  774. 

navigation  is,  936. 

negative  easements,  576n. 

nonuser  as  abandonment,  Glln. 

of  necessity,  593. 

over  private  land  cannot  arise  by  appropriation,  250. 

passing  on  sale,  591. 

perpetual  water-right,  called  easement,  1241. 

purchase  of,  from  distributing  company,  1224. 

rights  of  consumers  from  distributing  company,  1154. 

right  to  interfere  with  water,  919. 

riparian   right  is  not,  778. 

servient  estate,  use  of  by  owner,  487. 

servient  tenement  no  right  to  receive  waste  water,  55. 

taxation  of,  639. 

under  Federal  Right  of  Way  Acts  on  public  land,  463      See  Right  of 
Way  (Federal). 

upon  public  domain,  458.     See    Public    Domain. 

water-right  called,  1240. 

water-right  not  strictly  an  easement,  303. 
ECONOMICAL  USE.     See  Beneficial  Use. 
EJECTMENT. 

for  a  ditch,  481. 

for  mining  claim,  100. 

not  lie  for  watercourse,  730,  779. 
ELECTION. 

between  claim  of  riparian  rights  and  claim  as  appropriator,  345  et  seq. 
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ELECTRIC  POWER.  See  Power. 
ELEMENTARY  PRINCIPLES,  1. 
ELEMENTS. 

water  classed  with  light  and  air  as  the  natural  elements,  6,  29,  752. 
EMBLEMENTS.     See  Fixtures. 
EMERGENCY. 

municipal   supply  for,   513n. 

EMINENT  DOMAIN.     See  Constitutional  Law;  Due  Process  of  Law;  Pub- 
lic Service;  Public  Use,  etc. 

considered  generally,  647. 

by  irrigation  districts,  650. 

by  reclamation  service,  670. 

by  United  States  under  State  law,  192. 

cities  condemning  riparian  rights,  919. 

city  enlarging  company's  ditch,  671n. 

civil  law  of,  649,  668. 

Clark  v.  Nash,  653. 

compensation,  how  obtained,  674. 

condemnation  affects  only  parties  defendant,  920. 

condemnation  confined  to  parties  defendant,  922. 

cond»mnation  distinguished  from  appropriation,  669. 

condemnation  forcing  change  of  apparatus,  375. 

condemnation  of  ditch  separate  from  water-right,  483. 

condemnation  of  right  of  access,  943. 

condemnation  of  right  of  way  for  private  project,  660. 

condemnation  of  riparian  rights,  892,  922. 

condemnation  of  riparian  rights  without  strip  of  land,  919. 

condemnation  of  water-right  separate  from  ditch,  483. 

condemnation  of  water  system  by  city,  1178. 

condemnation,  reverse  of,  in  injunction,  723. 

corporations  exercising,  649. 

costs  of  appeal,  670n. 

damages  for  land  not  include  unused  water  in  Colorado,  285. 

damages  on,  665. 

damages  on,  measure  of,  205,  669,  922. 

damages  to  nonriparian  owners  on,  909. 

damages  to  riparian  owners,  205. 

delegated  power  of,  651. 

enlargement  of  another  man's  ditch  by,  653,  661. 

enlargement  of  ditch  of  competing  company,  671. 

foreign  corporations,  670. 

for  electric  light,  heat  or  power  plant,  651. 

for  farming  neighborhood,  649,  650. 

for  irrigation,  651,  658. 

for  manufacturing,  651. 

for  mining,  651,  658. 

for  private  project,  652. 
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EMINENT  DOMAIN  (Continued). 

for  private  project,  conditions  imposed,  665. 

for  private  project,  practical  results,  664. 

for  private  project,  rule  stated,  663. 

for  reservoirs,  658. 

for  sawmill,  651,  658. 

for  sewage,  651,  672. 

for  water-power,  658. 

French  irrigation  system  based  upon  condemnation,  666. 

hearing  and  compensation,  648. 

injunction  pending  condemnation,  673,  674. 

jury  trial,  648,  670. 

more  necessary  public  use,  671. 

motive  of  condemnor,  661. 

nature  of  rights  acquired,  919. 

necessary  parties,  673. 

necessity  for  taking,  672. 

necessity  for  taking  must  be  first  established,  669. 

notice  is  required  in  advance,  665,  669. 

notice  of  appropriation  need  not  be  posted  on  stream,  669. 

payment  into  court,  670. 

percolating  water,  669. 

permission  from  State  to  supply,  before  condemnation,  669. 

pleading  necessity,  672. 

pollution  as  a  taking  of  property,  560. 

power  of  preventing  injunction,  722. 

private  enterprise  in  California,  661. 

procedure  generally,  609. 

property  already  devoted  to  public  use,  671. 

public  regulation,  as  taking  property,  1168n. 

public  use,  necessity  for,  647. 

public  use.  what  is,  649.      See  Public  Use. 

reclamation  levee  taken  for  railway,  671n. 

reservoir  from  railway,  671n. 

rights  of  strangers  to  suit,  682. 

riparian  rights,  condemnation  of,  considered  generally,  918. 

riparian  rights,  condemnation  of,  procedure  on,  921. 

riparian  rights,  condemnation  of,  under  civil  law,  667. 

riparian  rights,  damages  on  taking,  205. 

rival  public  service  corporations,  671. 

separate  condemnation  of  ditch  and  water-right,  669. 

speculation  as  defense,  661. 

statute  not  providing  notice,  65"n. 

taking  underground  reservoirs,  1031. 

to  enlarge  another's  canal,  653. 

to  force  change  of  apparatus,  661. 

under  Texas  statutes,  922. 
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EMINENT  DOMAIN  (Continued). 

under  the  civil  law,  965. 

uses  partly  public  and  partly  private,  670. 

Washington  exemption  of  riparian  rights  from,  920. 

•ways  of  necessity,  657n, 

Western  conditions  influencing,  659. 

when  possession  may  be  taken,  670. 

whole  stream,  condemnation  of,  672. 
ENCUMBRANCE.     See  Lien;  Mortgage,  etc. 

water-right  is  not,  303n. 

ENGINEERING  DEPARTMENT.     See  State  Engineer,  etc. 
ENGINEERS. 

expert  testimony  of.     See  Evidence. 
ENGLAND. 

beds  of  navigable  waters  in,  933. 

doctrine  of  appropriation  in,  735. 

early  law  of,  4. 

irrigation  and  riparian  rights  in,  816n. 

irrigation  in,  818. 

law  of,  settled  by  Mason  v.  Hill,  742. 

natural  uses  in  English  law,  797n. 

ordinary  and  extraordinary  uses  in  English  law,  797m 

percolating  water  rule  in,  970. 

percolating  water  rule  of,  modified  in  America,  973. 

prior  appropriation  in,  740. 

riparian  rights  a  recent  establishment,  741. 

three  stages  of  English  water  decisions,  739. 
ENLARGEMENT.     See  Change  of  Use. 
ENTRYMEN.     See  Patent;  Public  Domain,  etc. 

water  appropriated  prior  to  entry,  277. 

widows  and  heirs  of,  under  National  Reclamation  Service,  1285. 
EQUITY.     See  Injunction;  Quieting  Title;  Specific  Performance,  etc. 

apportionment,  820. 

apportionment  between  riparian  owners  is  an  equitable  remedy,  823. 

between  States,  36^. 

bills  quia  timet,  709. 

bills  quia  timet,  without  damage,  729. 

complete  relief  to  be  given,  728,  729. 

equitable  remedies  of  riparian  proprietor,  925. 

estoppel  in,  641.     See  Estoppel. 

jurisdiction  of,  against  improper  rate  fixed  by  public  authority,  1201. 
See  Rates. 

jurisdiction  over  crimes,  733.      See  Criminal  Law. 

jurisdiction  over  decreed  rights,  1137. 

jury  in,  705. 

laches,  considered  generally,  710.     See  Laches. 

legal  right  first  made  out,  711. 
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EQUITY  (Continued). 

miscellaneous  bills  in,  726. 

multiplicity  of  suits  avoided,  705,  724. 

relief  against  trespass  by  administrative  officers,  HOC. 

specific  performance  of  contracts,  729.     See  Specific  Performance. 
ESTATE. 

conferred  by  conveyance,  581. 

in  reversion,  925. 

of  decedent.     See  Decedent,  Estate  of. 
ESTATE  OF  DECEDENT.     See  Decedent,  Estate  of. 
ESTOPPEL.     See  Acquiescence;  Laches,  etc. 

considered  generally,  640. 

acquiescence,  642,  644. 

against  percolating  water  cases,  990. 

against  public  service  company,  724. 

between  landlord  and  tenant,  638. 

by  deed,  583,  903. 

by  deed,  property  later  acquired,  584. 

by  grant  of  riparian  rights,  903. 

by  prescription,  918. 

consent  of  plaintiff,  642. 

distinguished  from  laches,  710,  711,  724.     See  Laches. 

effect  of,  53. 

executed  parol  license,  600,  644. 

expense  causing,  641. 

favoring  public  service  company,  722. 

improvements  built,  643. 

in  percolating  water  cases,  1086. 

knowledge  affecting,  644. 

none,  to  receive  waste,  52. 

notice  preventing,  642. 

of  riparian  proprietor,  by  grant,  904. 

of  riparian  right,  by  prescription,  918. 

of  tenant.     See  Landlord  and  Tenant. 

requisites  to  found,  641. 

riparian  owner  not  estopped  by  silence,  914. 

silence  causing,  642. 

to  assert  patent,  643. 

turpitude  required,  53. 
EUROPEAN  LAW.     See  Civil  Law. 

considered  generally,  954. 

EVAPORATION.     See  Seepage  and  Evaporation. 

EVIDENCE.    See  Burden  of  Proof;  Damages;  Judicial  Notice;   Preaump- 
tion,  etc. 

considered  generally,  696. 

against  nonripnrian  owner  at  common  law,  923. 

before  State  Engineer,  1102. 
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EVIDENCE  (Continued). 

best  evidence  of  decree,  698. 

burden  of  proof.     See  Burden  of  Proof. 

certificate  ofrentry  in  land  office,  282n. 

custom  as,  507. 

declarations  against  interest,  597. 

declarations  of  grantor  upon  intention  to  include  water-right,  590. 

declarations  of  party  upon  abandonment,  605. 

decree  in  another  water  district,  1130. 

decree  perpetuating,   1126. 

"dragnet"  system,  697. 

expert  evidence,  507,  697,  1091. 

expert  in  geology,  1091. 

filings  under  unconstitutional  statute,  448. 

for  apportionment  between  local  users  of  percolating  water,  1091. 

former  decree  as,  1133. 

in  percolating  cases,  considered  generally,  1090. 

in  percolating  water  cases,  1082. 

judicial  notice.     See  Judicial  Notice. 

maps  of  State  Engineer,  698. 

necessary  to  found  estoppel,  641. 

nonuse  evidence  of  abandonment,  608. 

nonuser  not  conclusive  of  abandonment,  610,  611. 

of  abandonment  subsequent  to  decree,  1137. 

of  beneficial  use,  507. 

of  capacity  of  ditch,  497. 

of  circumstances  between  riparian  owners,  926. 

of  claim  of  right  in  prescription,  634. 

of  connection  of  percolating  water  with  stream,  1023; 

of  damage,  669.      See  Damages. 

of  date  of  patent,  839. 

of  duty  of  water,  525,  698. 

of  geological  conditions,  1090. 

of  intention  to  pass  water-right  on  sale,  589. 

of  market  value  of  land,  700. 

of  miner's  inch,  520. 

of  permissive   use,   635. 

of  prescription,  623. 

of  productivity  of  land  upon  condemnation,  669. 

of  reasonable  irrigation,  at  common  law,  813. 

of  reasonable  rate,  1220. 

of  reasonable  use  between  riparian  owners,  926. 

of  reasonable  use  for  power  purposes,  at  common  law,  809. 

of  subflow,  1014. 

opinion  evidence,  525,  698. 

parol,  of  intention,  589. 

parol  proof  of  water-right,  698. 


INDEX.  (3ded.)  1921 

[BeferenoeB  are  to  pages.     Vol.  I,  pp.  1-967;  Vol.  H,  pp.  969-1767.J 

EVIDENCE  (Continued). 

parol  sale,  595.     See  Parol  Sale. 

possession  of  water  prima  facie  guilt,  733. 

presumptions.     See  Presumption. 

questions  of  law  and  fact,  1091. 

rebuttal  of  abandonment,  610. 

records  of  land  office,  698. 

required  between  riparian  proprietors,  927. 

required  for  apportionment  between  riparian  owners,  823. 

required  for  apportionment  of  percolating  water,  1064. 

rules  of,  before  rate-fixing  authorities,  1200. 

taken  before  referee,  admitted  in  another  action,  1129. 

technical  nature  of,  in  percolating  cases,  1092. 

to  adjudicate  rights,  689. 

to  show  injury  from  change  of  point  of  diversion,  546n. 

written  down  by  referee,  1121. 
EXCESS  WATEB. 

claim  to,  42. 
EXCHANGE  OF  WATER.     See  Loan  of  Water. 

between  reservoirs,  317,  533,  585. 

cannot  be  determined  in  adjudication  of  priority,  1131. 

turning  junior  into  senior  right,  586. 
EXCLUSIVE  RIGHT.     See  Correlative  Right. 

cannot  exist  in  corpus  of  water,  8. 

prior  appropriator's  right  is  exclusive,  291. 
EXECUTION.     See  Lien;  Conveyance,  etc. 

on  ditches  and  water-rights,  300,  485. 

sale  of  ditch  on,  594. 

sale  of  water-right  on,  579. 

bale  on,  of  ditch  and  water-right,  300. 
EXPENDITURE.     See  Estoppel;  Laches,  etc. 

as  affecting  injunction,  711,  713. 

creates  no  estoppel  in  waste  water,  53. 

defense   to   injunction,   722. 

effect  as  estoppel,  641. 
EXTINGUISHMENT. 

of  water-right,  901-903. 

FACILITIES.     See  Public  Service. 
FARMING  NEIGHBORHOOD. 

condemnation  for,  649,  650. 

what  is,  649,  650. 
FAULTY  DEED.     See  Conveyance;  Deed,  etc. 

abandonment  from,  613. 
FEDERAL  COURTS.     See  Courts;  Jurisdiction,  etc. 

appeal  from  State  Engineer,  451,  1126. 
W«ur  Right*— 131 
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FEDERAL  COURTS  (Continued). 

jurisdiction  to  protect  vested  rights,  1104. 

priority  of  jurisdiction  over  State  court,  371. 

removal  to,  1265. 

removal  to,  of  appeal  from  State  Engineer,  451,  1126. 
FEDERAL  LANDS.     See  Public  Domain. 
FEDERAL  LEGISLATION.     See  Congress;  United  States,  etc. 

later  and  recent,  157. 
FEDERAL  QUESTION.     See  Courts;  Jurisdiction,  etc. 

none  raised  by  Mexican  grants,  69. 

removal  to  Federal  court  for,  1265. 

violation  of  XIV  Amendment  as,  1204n. 

FEDERAL   RECLAMATION   SERVICE.     See   National   Irrigation;    Recla- 
mation Service,  etc. 

considered  generally,  1275. 

FEDERAL   REQUIREMENTS.     See   Forest    Reserves;    Method   of   Appro- 
priation; Permit;  Rights  of  Way,  etc. 

in  California,  433. 

FEDERAL  RIGHTS.     See  United  States. 

FEDERAL  RIGHTS  OF  WAY  AND  RESERVOIR  SITES.     See  Congress; 
Public  Domain;  Rights  of  Way;  Reservoir  Sites;  United  States,  etc. 
FEES.     See  Royalty;  Taxation,  etc. 

California  water-power  projects,  455. 

of  Forest  Service  for  special  use  permits,  458. 

of  State  Engineer  on  making  an  appropriation,  441. 

riparian  owner  must  pay,  in  Idaho,  394. 
FEE  SIMPLE.     See  Freehold. 
FENCING. 

duty  to  fence  ditch,  488. 
FILINGS.     See  Method  of  Appropriation;  Permit,  etc. 

not  alone  an  appropriation,  440. 
FINAL  PROOF.     See  Entryman;  Patent;  Public  Domain,  etc. 

rights  before,  281n,  283. 
FINDINGS.     See  Decree;  Evidence,  etc. 

must  be  specific,  727. 

must  be  specific  in  percolating  cases,  983,  1092. 

water  commissioner  cannot  attack,  1110. 
FIRE. 

water  company  failing  to  supply  water  for  extinguishing,  1183n. 
FIRST  IN  TIME  FIRST  IN  RIGHT.     See  Priority 
FIRST  PRINCIPLES. 

of  water  law,  758. 

stated  generally,  63. 
FISH. 

considered  generally,  946. 

appropriation  for  catching  fish,  409. 

criminal  injury  to,  733. 
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FISH  (Continued). 

fishing  in  Colorado,  146. 

fishing  in  navigable  waters,  947. 

fishing  in  States  rejecting  riparian  rights,  948. 

fishing  is  a  common  right,  11. 

fishing  is  a  usufructuary  right,  947. 

fishing,  nature  of  right  of,  27. 

fishing,  rejection  of  riparian  rights,  144. 

in  civil  law,  946. 

larceny  of,  947. 

obstruction  preventing  passage  of,  945. 

property  of  State  in  trust  for  people,  12,  947. 

public  regulation  to  protect,  948. 

State  ownership  of,  12,  947. 

use  of  percolating  water  for  propagation  of,  1072. 
FIXTURES. 

law  of,  upon  public  land,  101. 

water  is  not  a  fixture  or  emblement,  8,  35. 
FLOATAGE. 

floating  logs,  appropriation  for,  408n,  658. 

logging,  overflow  from,  701n. 

logs,  obstructing  access  to  stream,  943. 

logs,  streams  floatable  for,  936. 

public  use,  658. 

riparian  rights  for,  803. 
FLOODING.     See  Drainage;  Storm  Water. 

by  Federal  reservoir,  275. 

change  in  river-bed  causing,  918n. 

injunction  against,  494n. 

injunction  against  irrigation  districts  flooding  private  land,  1261. 

measure  of  damages,  494n,  701. 

statute  of  limitations,  626n. 
FLOODS.     See  Drainage;  Storm  Water,  etc. 

damage  from,  considered  generally,  492. 

extraordinary,  causing  damage,  492. 

periodical,  492,  493. 

riparian  rights  in,  sloughs,  787. 

statute  of  limitations  upon  action  for  damages,  494. 

strengthening  banks  to  prevent,  915. 

when  act  of  God,  493. 
FLOOD  WATER. 

carried  by  slough,  360. 

duty  of,  for  irrigation,  523. 

is  part  of  watercourse,  883. 

occasional,  not  a  watercourse,  17n, 

part  of  stream,  376. 

permits  for,  44  7  n. 
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FLOOD  w'ATER  (Continued). 

permit  from  State  Engineer,  381. 

priority  between  appropriators  of,  381. 

riparian  rights  against  nonriparian  owners,  880.    See  Storm  Waters. 

riparian  rights  against  other  riparian  owners,  816. 

storage  for  power,  38 In. 

torrential  streams,  381. 

whether  part  of  stream,  375. 
FLOW  OF  STREAM.     See  Subflow;  Underflow,  etc. 

acceleration  or  retardation,  828. 

artificial  addition.     See  Artificial  Flow. 

continuance  of,  47. 

continuous,  right  of  riparian  owner.     See  Riparian  Rights. 

continuous,  right  of  United  States,  215. 

diminution  of,  by  mmriparian  owner  or  use,  870. 

diminution  of,  by  riparian  owner  for  riparian  use,  855. 

distinguished  from  water,  767. 

natural  flow  and  storm  flow,  882. 

natural  flow,  appropriator's  right  to  have,  291. 

natural  flow,  artificial  change  acquiesced  in,  60. 

natural  flow,  artificial  increment  to,  storm  waters,  885. 

natural  flow,  artificially  increased,  38. 

natural  flow,  claimants  on  distinguished  from  waste,  54. 

natural  flow  diminished  by  riparian  use,  851. 

natural  flow,  distinguished  from  artificial  flow,  46. 

natural  flow,  distinguished  from  artificial  increment,  40. 

natural  flow,  injunction,  713. 

natural  flow,  owner  of,  against  waste  claimant,  50. 

natural  flow,  priority  when  confined  to,  1238. 

natural  flow,  right  in,  by  relation  back,  62. 

natural  flow,  riparian  rights,  761. 

natural  flow,  substitution  of  artificial  flow,  292. 

natural  flow,  substitution  of  artificial  flow,  riparian  rights,  829. 

natural  flow,  waste  from,  50. 

natural  flow,  whether  dam  destroys,  26. 

necessary  to  constitute  a  watercourse,  352. 

normal  and  storm  flow,  880. 

ordinary  flow,  882. 

right  of,  an  easement,  903. 

right  to,  by  appropriation,  167. 

stoppage  for  two  days,  809. 
FLUME.     See  Ditch. 

substitution  of  ditch  for  flume,  539. 
FORCE.     See  Abatement  of  Nuisance,  etc. 
FORECLOSURE.     See  Lien;  Mortgage,  etc. 
FOREIGN  CORPORATION.    See  Corporations. 
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FOREIGN  COUNTRY. 

appropriation  in,  369. 
FORE  SHORE.     See  Shore. 

definition  of,  940. 
FOREST  RESERVES.     See  Public  Domain;  Right  of  Way,  etc. 

abrogation  of  riparian  rights  in,  164. 

act  of  1866  upon,  473. 

Black  Hills,  no  riparian  rights,  184. 

boundaries  of,  judicial  notice,  417. 

California,  submission  to  rules  of,  433. 

California  State  law  regarding  right  of  way,  474. 

creation  of,  241. 

criminal  prosecutions,  460. 

delay  caused  by  forest  service,  416. 

distinguished  from  military  and  Indian  reservations,  241. 

eastern  extensions,  237. 

extent  of,  165. 

improvements  erected  within,  459. 

In  percentage  of  State's  are*,  230. 

patented   land   within,   459. 

posting  notice  of  appropriation  in,  402. 

riparian  rights  in  Black  Hills,  Dakota,  243. 

rules  and  regulations  for  rights  of  way,  458. 

rules  of  1911   regarding  water-power,  468. 

rules  of,  legality  of,  460. 

special  use  permits,  458. 

State  highway,  power  line  over,  473n. 

State  water  law  on,  461. 

Use  Book,  458. 

waters  on,  242. 

water-power  rules  of  1911,  468. 

water-rights  not  within  jurisdiction  of  Forest  Service,  491m 
FORFEITURE.     See  Abandonment;  Nonuse,  etc. 

considered  generally,  614. 

abandonment   distinguished,  612. 

California  rule,  615. 

cancellation  of  homestead  entry,  234. 

cancellation  under  national  reclamation  projects,  1285,  1292. 

change  of  use  is  not,  529. 

conclusions  regarding,  621. 

distinguished  from   abandonment,  614,  615. 

failure  to  be  diligent,  operating  as,  614. 

faulty  deed  forfeiting  priority,  613. 

five  years'  nonuse,  615. 

for  delay  In  work,  613. 

for  failure  to  complete  use  in  reasonable  time,  515. 

for  failure  to  file  statement  with  water  official,  1104n. 
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FORFEITURE  (Continued). 

for  nonuse,  413. 

irrespective  of  intention,  615. 

of  franchise,  1169. 

of  land  title,  234. 

of  land  title,  effect  upon  riparian  rights,  785. 

of  part  of  right,  617. 

of  permit,  for  failure  of  work,  451. 

of  priority,  by  parol  sale,  598. 

of  rights  under  contract,  1217.     See  Contract;  Rescission,  etc, 

order  to  show  cause,  452. 

period  fixed  by  statutes,  619. 

riparian  rights  not  subject  of,  781. 

statutory  time  limit,  615. 

under  Carey  Act,  1269. 

under  Federal  Right  of  Way  Acts,  467. 

under  statutes,  618. 

waiver  of,  by  company,  1190n. 
FORMER  JUDGMENT.     See  Collateral  Attack;  Res  Adjudicata. 

FORMS. 

articles  of  incorporation  of  water  users  association,  1312. 

by-laws  of  water  users  association,  1314. 

contract    of   water   users   association   with    Secretary   of    the    Interior. 

8  1459.     Federal  Forms. 

Reclamation  Service  Forms. 

Rights  of  Way  and  Reservoir  Site  Forms. 

Forest  Service  Water-power  Forms. 

§  1460.     California  Forms. 

§  1461.     Colorado  Forms. 

§  1462.     Idaho  Forms. 

§  1463.     Nebraska  Forms. 

§   1464.     Nevada  Forms. 

§  1465.     New  Mexico  Forms. 

§  1466.     North  Dakota  Forms. 

§  1467.     Oregon  Forms.  . 

§  1468.     South  Dakota  Forms. 

§  1469.     Utah  Forms. 

§  1470.     Wyoming  Forms. 
FOULING  WATER.     See  Pollution. 
FOUNTAINS. 

use  of  water  for,  805. 
FRANCHISE. 

appropriation  called,  99,  303. 

fifty-year  Federal  permit  under  A.  C.  March  4,  1911,  464. 

forfeiture  of,  1169. 

in  California  constitution,  1167. 
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FRANCHISE  (Continued). 

infringement  of,  by  municipal  ownership,  1164n. 

on  navigable  streams,  937. 

power  project  limited  to  forty  years  in  Oregon,  453. 

taxation  of,  1169. 

twenty-five  year  limit  on  water-power  projects  in  California,  455. 

use  of  word  in  California  constitution,  1169. 
FRAUD. 

as  basis  for  enjoining  confiscatory  rates,  1204. 

in  organization  of  irrigation  districts,  1252. 

opening  decree  for,  1135. 

prescriptive  right  based  upon,  637. 
FRAUDS,  STATUTE  OF.     See  Statute  of  Frauds-. 
FREEHOLD. 

appropriation  is  estate  of,  100.  » 

determinable  foe  in  waters,  302. 

landowners,  riparian  rights  of,  279. 

movable  freehold  at  common  law,  941. 

priority  gives,  301. 

right  of  way  on  public  domain.     See  Public  Domain. 

rights  by  possession  less  than,  265. 

rights  less  than,  in  waste  water,  50. 

riparian  rights  part  of,  778. 
FRENCH  LAW.     See  Civil  Law;  Roman  Law,  etc. 

Code  Napoleon,  14,  958. 

irrigation  under,  959,  960,  965. 

of  water-power,  965. 

regulation  of  use  under,  14. 

waters  in  French  law,  4,  750,  954. 
FRESHETS.     See  Floods;  Storm  Water,  etc. 
FRONTAGE  ON  STREAM.     See  Riparian  Land. 
FUTURE  USE.     See  Beneficial  Use. 

appropriation  for,  411,  512,  517. 

GADSDEN  PURCHASE.    See  Treaty. 
GALLONS.     See  Measurement  of  Water. 
GAME.     See  Wild  Animals. 
GARDENS. 

beautifying,  as  beneficial  use,  805. 

watering  of,  508. 

watering  of  as  domestic  use,  798n. 
GAS. 

gasworks  polluting  water,  563. 

natural  gas,  1041. 
GIFT. 

not  an  abandonment,  607. 
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GOOD  FAITH.     See  Motive;  Notice;  Vendor  and  Purchaser,  etc. 
GOODWILL. 

affecting  water  rates,  1209. 

GOVERNMENT  CONTROL.     See  Public  Regulation. 
GOVERNMENT  DITCHES.     See  Ditch;  National  Irrigation;  Private  Land; 

Public  Land,  etc. 

GOVERNMENT   RESERVATION.     See  Forest   Reserves;   Indian   Reserva- 
tions; Public  Domain;  Reservations,  etc. 
GRANTS.     See  Conveyance;  Deed;  Sale;  Vendor  and  Purchaser,  etc. 

bounding  on  water.     See  Boundaries. 

by  riparian  owner  at  civil  law,  962. 

by  riparian  owner,  considered  generally,  900. 

by  State,  of  land  under  water,  942. 

does  not  convey  corpus  as  a  chattel,  9. 

estopping  riparian  proprietor,  904. 

extinguishing  easements,  903. 

for  nonriparian  use,  "American  rule,"  909n. 

for  nonriparian  use  at  common  law,  authorities,  910. 

for  nonriparian  use,  general  conclusions,  911. 

from  United  States  of  right  on  public  land,  113. 

from  United  States,  of  rights  of  way  and  reservoir  sites,  235. 

from  United  States  to  appropriators,  177. 

land  granted  by  riparian  owner,  761. 

noncontracting  riparian  owners  not  affected  by,  904. 

nonriparian  grantee  cannot  sue  in  his  own  name,  907. 

of  artesian  water,  1038. 

of  canal  reserving  water-right,  483. 

of  ditch  right  of  way,  483. 

of  land,  includes  water,  when,  181. 

of  movable  freehold,  941. 

of  right  to  take  water  from  a  pond,  24n. 

of  riparian  land  with  water-rights,  905. 

of  riparian  rights,  781. 

of  riparian  rights  for  city  supply,  improper,  906. 

of  riparian  right  operating  as  disseisin,  904. 

of  surface  or  seepage  water,  381. 

of  water  for  days,  months,  etc.,  319. 

of  water-right  in  gross,  903. 

of  wharfage  right,  945. 

on  subdivision  of  riparian  land,  834. 

presumed  from  prescription,  58,  625,  738.     See  Prescription. 

presumption  of,  from  lapse  of  time,  58. 

presumption  of,  on  public  land,  97  et  seq. 

profit  a  prendre,  900. 

right  in  artificial  flow  by,  59. 

riparian,  binding  between  parties,  901. 

to  nonriparian  owners,  902. 
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GRASS. 

water  for  growth  of,  409. 
GRAZING. 

right  of  way  over  private  land  for,  251n. 
GROUND-WATERS.     See  Percolating  Water. 
GUADALUPE  HIDALGO.    See  Treaty. 

HARBOR.     See  Navigation;  Shore,  etc. 

artificial  harbor  line,  941. 

is  public,  957. 

San  Francisco  harbor,  941. 
HARDSHIP. 

as  ground  for  refusal  of  injunction,  713. 
HAWAII. 

statutes  and  law  of,  section  1434. 
HAY. 

appropriation  for  watering,  409. 
HEADGATES.     See  Administration  Under  Water  Codes. 

absence  of,  when  immaterial,  HOOn. 

duty  of  company  to  install,  1185. 

failure  to  maintain,  1100. 

injunction  against  destruction  of,  706. 

measuring  devices.     See  Measurement  of  Water. 

of  ditch  outside  of  water  district,  1111. 

to  protect  fish.     See  Fish. 
HEAD  OF  WATER.     See  Flow;  Measurement  of  Water,  etc. 

definition  of,  521n. 

miner's  inch  and,  520. 

upon  lakes,  375. 
HEALTH.     See  Criminal  Law;  Pollution,  etc. 

criminal  danger  to,  733. 

public  interest  not  confined  to,  445. 

statutes  protecting,  section  1432. 
HEREDITAMENT. 

corporeal,  whether  water-right  is,  303,  304n. 

incorporeal,  779,  1224. 

incorporeal,  riparian  right  is,  779,  919. 

incorporeal,  water-right  is,  47,  303,  1240. 

riparian  right  called  corporeal,  278. 
HIGH  WATER.     See  Floods;  Storm  Water,  etc. 

definition  of,  938n. 
HIGHWAY. 

bordering  stream,  effect  upon  riparian  rights,  835. 

change  of  ditch  crossing  highway,  540. 

dedication  to  public,  1163. 

in  forest  reserve,  right  of  way  for  power  line,  473m 
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HIGHWAY  (Continued). 

injunction  against  well  dug  on,  1058n. 

prescription  ditch  upon,  623. 

public  drinking  at,  762n. 

riparian  rights  analogous  to,  922. 

well  dug  on,  1004. 

wells  on,  by  grant  of  city,  1058n. 
HISTORY. 

Civil  War,  influence  of,  92. 

of  riparian  rights  in  the  West,  130  et  seq. 

original  California  appropriative  precedent,  77. 

of  water  law  generally,  1  et  seq. 

of  Western  doctrines,  65  et  seq. 
HOMESTEAD.     See  Entryman;  Patent;  Public  Domain,  etc. 

appropriation  by  stranger  on,  265n. 

appropriation  prevailing  against,  by  relating  back,  427. 

before  patent,  rights  of  way  over,  282n. 

entry  of,  protected  against  ditch  changes,  282. 

estoppel  against  ditch-building  on,  643. 

homestead  act,  passage  of,  105. 

patented  after  ditch  built,  272. 

priority  over  ditch,  234. 

revoked  Federal  right  of  way  permits,  463. 

sale  of  water-right  before  final  proof,  572. 

subject  to  existing  diversions,  393. 

subject  to  right  of  way  first  located,  274. 
HORSE.     See  Cattle. 
HORSE-POWER. 

defined,  522. 
HOTEL. 

appropriation  for,  410. 

percolating  water  supply  of,  1004. 

refuse  polluting  stream,  567. 
HOT  SPRINGS. 

on  public  land  belong  to  United  States,  174. 
HOW   AN  APPROPRIATION  IS  MADE.     See  Method  of  Appropriation; 

Permit,  etc. 

HYDRAULIC  MINING.     See  Mining. 
HYDRAULIC  POWER.     See  Power. 

reservation  of  right  for,  903. 
HYDRO  ELECTRIC.     See  Power. 
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IDAHO. 

Carey  Act  charges  in,  1273. 

Carey  Act  projects  in,  1268. 

Carey  Act  results  in,  1267. 

domestic  use  in,  146. 

forms  used  in,  section  1462. 

irrigation  districts  in,  1260. 

public  land  in,  230. 

rates,  statutory  rate  fixing,  1198. 

riparian  rights  in,  partial  return  to,  142,  224,  397. 

riparian  rights  rejected  in,  141,  142. 

statutes  of,  section  1435. 
ILLEGALITY. 

contracts  limiting  liability  of  public  service  company,  1214. 

contracts  requiring  waiver  of  public  rights,  invalid,  1233. 

enforcement  of  illegal  contracts.     See  Pari  Delicto. 

of  public  service  companies'  contract,  1186. 
IMPARTIALITY. 

general  rule,  322.    See  Preferred  Uses. 

IMPOSSIBILITY.     See  Act  of  God;  Contracts;  Nonuse,  etc. 
IMPOUNDING.     See  Mining  Debris. 
IMPROVEMENTS.     See  Estoppel. 

building  up,  result  of,  47. 
INCH.     See  Miner's  Inch. 

INCORPOREAL  HEREDITAMENT.     See  Hereditament. 
INCREMENT.    See  Artificial  Increment;  Flow  of  Stream,  etc. 
INDEFINITENESS.     See  Certainty. 
INDIA. 

irrigation  in,  1028. 
INDIAN. 

appropriation  by,  342n. 

appropriation  by  to  catch  fish,  409. 

sale  of  water-right  by,  572. 
INDIAN  RESERVATIONS.     See  Public  Domain;  Reservations,  etc. 

nonuse  not  affect  rights  of  Indians,  240. 

opening  proclamation,  238n. 

power  sites  on,  237. 

riparian  rights  of  allottees,  785. 

State  law  in,  238. 

thrown  open  to  settlement,  234. 

treaty  reserving  waters  for  Indians,  240. 

waters  on,  generally  considered,  238. 
INJUNCTION.     See  Decree;  Equity;  Judgment,  etc. 

considered  generally,  706. 

against  board  of  supervisors  organizing  reclamation  district,  383. 

against  change  of  servitude  on  private  land  without  damage,  536. 

against  crimes,  733. 
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INJUNCTION  (Continued). 

against  crossing  another's  canal,  244. 

against  cutting  off  supply  by  company,  1191. 

against  distant  use  of  percolating  water,  989,  1046,  1056,  1057. 

against  ditch  on  private  land,  249. 

against  ditch  on  public  land,  683. 

against  diverting  stream  supplying  percolating  water,  999. 

against  erroneous  action  of  water  officials,  1105. 

against  evaporation,  508. 

against  Federal  officials,  1105. 

against  holder  of  debris  permit,  565. 

against  holder  of  permit  infringing  vested  rights,  1104. 

against  holder  of  State  Engineer's  permit,  1106. 

against  improper  rates,  1191,  1201. 

against  interfering  with  streams,  1022n. 

against  lowering  water  plane,  1078. 

against  neighbors'  use  during  plaintiff's  nonuse,  1065. 

against  nonriparian  use,  at  common  law,  845n,  862,  896. 

against  nonriparian  use,  per  se,  871. 

against  nonriparian  use,  minority  California  rulings,  873. 

against  obstruction  causing  flooding,  494. 

against  obstruction  of  right  of  entry  to  repair  ditch,  488. 

against  pollution,  560,  563,  564,  568. 

against  public  service  company,  722. 

against  ruining  business,  726n. 

against  sale  of  percolating  water,  1057. 

against  taking  water  to  distant  city,  1056. 

against  tunnel  undermining  ditch,  1072n. 

against  use  of  pumps,  1056. 

against  water  commission,  681. 

against  water  commissioner  on  change  of  point  of  diversion,  545. 

against  water  officials  acting  in  excess  of  authority,  1110. 

against  water  officials,  parties,  1129n. 

against  wrongful  issuance  of  permit,  1104. 

appropriation  and  riparian  rights  distinguished  with  respect  to,  709. 

balance  of  convenience,  considered  generally,  713  et  seq. 

balance  of  convenience  in  percolating  water  cases,  1002. 

beneficial  use  should  be  expressed,  508. 

between  neighboring  landowners  of  percolating  water,  1063. 

between  States,  220,  362. 

binds  only  parties,  681. 

bond  in  lieu  of,  705. 

by  lessee,  691,  925. 

by  stockholder  against  corporation,  690. 

by  stockholder  of  mutual  company  against  increase  of  stock,  1173. 

by  tenant  in  common,  344. 

compared  to  special  procedure  for  adjudication  of  right,  1126. 
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INJUNCTION  (Continued), 
conditional  decree,  712. 

conditional  upon  making  good  the  damage,  723. 
conflict  between  mining  and  agriculture,  718. 
continuing  injury,  709. 
corporation  as  party,  690. 
corporation  or  consumer  as  party  to,  1246. 
damage  requisite  for,  1079. 
damages  in  lieu  of,  724. 
damage,  when  unnecessary,  247,  499,  536,  706,  707,  862,  864,  865,  887. 

See  Injuria  Sine  Damno. 

declaratory  de'cree  in  lieu  of,  728.      See  Declaratory  Decree, 
defenses  to,  712? 
delay  barring,  710.     See  Laches, 
discretionary  with  chancellor,  720. 
dismissal  for  want  of  equity,  724,  725. 

distinguished  from  apportionment,  927.    See  Apportionment, 
eminent  domain  power  as  defense,  722. 
entry  of,  706. 

estoppel  against,  642.     See  Estoppel, 
hardship  as  defense,  714.      See  Balance  of  Convenience, 
in  Federal  court  against  suit  in  State  court,  371. 
in  percolating  water  cases,  991,  1077. 
insolvency  as  ground  for,  726. 
involving  title,  692. 
irreparable  injury  required,  706. 
joinder  with  claim  for  damages,  688,  693. 
joinder  with  quieting  title,  728. 
jury  in,  705. 

laches,  considered  generally,  710. 
laches  in  percolating  water  cases,  990,  1086. 
land  already  ruined,  707. 
lawful  business  enjoined,  720. 
legal  right  first  made  out,  711. 
local  suits,  692. 
mandatory,  712. 

mandatory  to  remove  obstruction,  712. 
mandatory  to  restore  water,  712. 
modifying  decree  after  experiment,  1093. 
motive  or  malice  affecting,  1055n. 
multiplicity  of  suits  awarded,  724. 
natural  drying  up  as  defense,  712. 
nonuse  as  affecting.     See  Nonuse. 

nonuse  as  affecting  rights  in  percolating  water  cases,  1079. 
other  wrongdoers  as  defense,  683. 
pending  eminent  domain,  673,  674. 
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INJUNCTION  (Continued). 

pleading  and  proof  between  riparian  owners,  926. 

preliminary,  balance  of  hardship,  715. 

preliminary,  considered  generally,  725. 

preliminary,  in  favor  of  riparian  owners,  926. 

preliminary  injunction  against  public  rates,  .1203,  1209. 

prospective  injury  necessary,  709. 

public  hardship  as  defense,  716. 

refusal  without  prejudice  to  action  for  damages,  724. 

relegating  to  law,  711. 

remedies  before  administrative  officers  must  be  exhausted  first,  1206. 

requisites  for,  726. 

rights  brought  up  for  litigation,  715. 

temporary,  against  nonriparian  use,  895n. 

temporary,  until  payment  of  damages,  985. 

to  prevent  company  from  cutting  off  consumers'  supply,  1180. 

to  prevent  prescription,  707. 

to  prevent  recapture,  43. 

to  protect  capacity  of  ditch,  499. 

upon  interstate  stream,  369. 

when  in  force,  706. 

without  alleging  beneficial  use,  708. 

to  vindicate  riparian  rights,  865. 

to  vindicate  title,  707.     See  Injuria  Sine  Damno. 

without  damage,  247,  499,  536,  706,  707,  862,  864,  865,  877.     See  Injuria 
Sine  Damno. 

without  damage,  at  common  law,  under  riparian  rights,  864. 
INJURIA  SINE  DAMNO.     See  Injunction. 

applied  to  ditch-building,  247. 

injunction  to  vindicate  title,  granted  without  damage,  247,  499,  536,  706, 
707,  862,  864,  865,  887. 

in  riparian  rights,  862,  887. 
INJURY.     See  Damage;  Injunction;  Injuria  Sine  Damno. 

change  of  use  may  be  per  se,  546n.     See,  also,  Injunctions;  Injuria  Sine 
Damno. 

continuing,  pollution,  567. 

distinction  between  appropriation  and  common  law,  679. 

distinguished  from  damage,  776n,  1054. 

from  change  of  place  of  use,  550. 

from  change  of  point  of  diversion,  543. 

from  change  of  purpose  of  use,  556. 

from  change  of  use,  generally  considered,  532. 

from  change  of  use,  injury  to  strangers  to  the  suit,  immaterial,  545,  546. 

from  change  of  use,  prohibited.     See  Change  of  Use. 

justification  in  reasonable  use  of  one's  own  land,  1054. 

measure  of  damages  for,  700.     See  Damages. 
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INJURY  (Continued). 

nonriparian  use  at  common  law,  878n. 

nonriparian  use  doing  none,  873. 

to  persons  not  privy  to  case.     See  Parties. 
INSOLVENCY. 

as  ground  for  injunction,  726. 
INSTRUCTION  TO  JURY. 

upon  negligence,  491. 
INSURER.     See  Negligence. 
INTENTION.     See  Beneficial  Use;  Purpose  of  Use,  etc. 

alone  not  an  appropriation,  412. 

bona  fide,  includes  supplying  water  to  others,  295n. 

determines  periodical  appropriations,  320. 

dual  intent,  408. 

essential  to  recapture  water,  43. 

evidence  of  bona  fides,  412. 

governs  question  of  abandonment,  611. 

may  be  for  use  on  lands  of  others,  431. 

must  be  for  a  beneficial  purpose,  406. 

notice  immaterial,  411. 

presumption  of  criminal  intent  from  possession  of  water,  733. 

question  of,  in  reclaiming  water,  40. 

speculative  intent,  406n,  407. 
INTEREST. 

rate  of  interest  as  affecting  water  rates,  1209. 

INTERIOR  DEPARTMENT.     See  Land  Office;  Public  Domain;  Secretary 
of  the  Interior,  etc. 

contract  of  water  users  association  with,  1307,  1321. 

jurisdiction  to  declare  forfeiture,  467. 

regulations  under  Reclamation  Act,  1280. 
INTERMITTENT  STREAMS. 

diversion  of,  1019. 
INTERMITTENT  USE. 

periodical  appropriation,  .120. 
INTERNAL  IMPROVEMENT. 

irrigation  is,  660. 

INTERNATIONAL  LAW.     See  Interstntf  Streams. 
INTERPRETATION.     See  Contracts;  Conveyances;  Grants;  Statutes,  etc. 

ambiguity  in.     See  Certainty. 

of  conveyance,  581,  582. 

of  notice  of  appropriation,  412. 

of  statute,  constitutional  alternative  adopted.  199. 

of  statute,  reasonable  construction  to  be  given,  531. 
INTERRUPTION.     See  Prescription. 
INTERSTATE  STREAMS.  WATERS,  OR  USES. 

considered  generally,  361. 
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INTEBSTATE  STBEAMS,  WATERS,  OE  USES  (Continued). 

administration  of  decedent's  estate  on,  771n. 

appropriation  for  use  in  another  State,  198. 

bridge  across  international  stream,  937. 

controversies  between  States,  362. 

effect  of  cross-complaint,  371. 

Federal  control,  365n. 

general  conclusions,  371. 

interstate  common  law.  361. 

interstate  stream  commissions,  365. 

jurisdiction  over.     See,  also,  Jurisdiction. 

Kansas  v.  Colorado,  362. 

Lake  Tahoe,  365n. 

legislation  in  1911,  152. 

National  Irrigation  Act  does  not  affect,  368. 

permit  to  divert,  368. 

pollution  of,  363. 

priority  cannot  be  awarded  for  use  outside  State,  1129. 

priority  of  right  upon,  365. 

procedure  in  suits  regarding,  368. 

quieting  title  upon,  369,  370. 

recent  statutes  concerning,  365n. 

riparian  rights  on,  363. 

statutory  prohibition  of  diversion,  365. 

use  outside  of  State,  365. 

venue  of  action.  692n. 
INVESTMENT. 

as  creating  estoppel,  914. 
IEREPARABLE  DAMAGE. 

requisite  for  injunction,   362.     See   Damage;   Injunction;    Injuria   Sine 

Damno;  Injury,  etc. 
IERIGATION. 

alkali  land  preventing,  985. 

alteration  of  riparian  doctrine,  218. 

American  doctrine,  819. 

and  mining,  conflict  between,  91. 

and  natural  rights  in  England,  816n. 

and  riparian  doctrine,  123. 

and  water-power,  adjustment  of  conflicting  rights,  335,  337. 

and  water-power,  on  the  same  stream,  819. 

annual  increase  of,  512,  92U.     See  Future  Use. 

antiquity  of,  189,  735. 

appropriation  on  public  land  established,  91. 

as  domestic  use,  798n. 

as  natural  want,  662. 

as  public  use,  649. 
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IRRIGATION  (Continued), 
at  civil  law,  819. 
at  common  law,  818,  858. 
at  common  law,  a  question  of  degree,  814. 
below  a  placer  mine,  316. 

bounded  by  riparian  land,  at  common  law.     See  Riparian  Land, 
by  corporations.     See  Public  Service, 
by  Indian  reservations,  237. 

by  owners  on  bank  of  stream,  statute  for,  144. 
by  United  States.     See  National  Irrigation, 
cannot  use  domestic  use  appropriation  in  Colorado,  324. 
Carey  Act  projects.     See  Carey  Act. 
changed  to  power  use,  555. 
change  to  city  water  supply,  555. 
change  to,  from  mill  power,  316. 
change  to,  from  mining,  555. 
civil  law  of  riparian  rights  for,  750. 
civil-law  system  of,  965. 
common  law  declared  inapplicable,  123. 
condemnation  for,  658,  922.      See  Eminent  Domain, 
customary  methods,  use  of,  509. 
determination  of  adaptability  of  land,  383. 
direct,  preference  over  storage,  327n. 
district  system.     See  Irrigation  Districts, 
diversion  in  foreign  country,  369. 
domestic  use  changed  to,  555.     See  Domestic  Use. 
drainage  of  irrigated  regions,  378.     See  Drainage, 
drought.     See  Drought. 

duty  fixed  by  statutes,  522.    See  Duty  of  Water, 
duty  of,  from  percolating  waters,  1072. 
early  crops  changed  to  late  crops,  555. 
English  Year  Book,  735. 

exemption  of  from  condemnation  in  Washington,  920. 
expense  of  new  systems,  1144. 
Federal  right  of  way,  462. 
fees  payable  to  State,  441. 
first  Western  decision,  132. 
Forest  Service  rules,  458. 
French  condemnation  system,  666. 
from  lake,  790. 
from  navigable  streams,  788. 
from  percolating  water,  1062. 
from  wells  in  India,  1028. 
garden  watering,  508. 
great  possibilities  of,  163. 
improvement  of  practices,  510. 
Water  Righti— 122 
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IRRIGATION  (Continued), 
in  California,  745. 
injured  by  mining  debris,  564. 
interfering  with  power,  1021. 
internal  improvements,  660. 
irrigable   land  and   not  use   governs  riparian   rights  between   riparian 

proprietors,  821. 
irrigating  season  defined,  507. 
irrigating  season,  storage  after  use  in,  to  injury  of  others,  556.     See 

Dry  Season, 
irrigation   codes.     See   Adjudication   of   Right;     Administration   Under 

Water  Codes;  Legislation;  State  Engineer;  Water  Codes,  etc. 
irrigation  districts.     See  Irrigation  Districts, 
is  beneficial  use,  408. 
loose  early  practices,  399. 

Mexican  law  of,  stated  generally,  96L     See  Mexican  I/aw, 
more  necessary  use,  671. 

National  Reclamation  Act.     See  National  Irrigation, 
natural  subirrigation,  396.     See  Subirrigation. 
natural  subirrigation  affecting  rights,  1036. 
natural  subirrigation  of  riparian  land,  888. 
necessitating  appropriation,  187. 

nonriparian  land  at  common  law  cannot  irrigate,  834. 
nonuse  does  not  affect  riparian  rights,  913.     See  Nonuse. 
no  preference  to,  generally,  323. 
not  natural  use  at  common  law,  801. 
not  preferred  use  at  common  law,  801. 
of  subdivided  estate  at  civil  law,  963. 

of  subdivided  estate  at  common  law.    See  Riparian  Land, 
on  navigable  rivers,  946. 
organizations,  forms  of,  1171. 
percolating  into  mines,  1071. 

prices  under  Carey  Act,  1273.       See,  also,  Rates, 
public  use,  662. 

rates  charged  for,  1191.     See  Rates. 

reasonable  use  for,  at  common  law,  812.     See  Riparian  Rights, 
reasonable  use  for,  from  slough,  816. 
reclamation  service.     See  National  Irrigation, 
restricting  priority  to  place  of  use,  296. 

right  of  way  for,  on  unsurveyed  public  land,  475.     See  Rights  of  Way. 
riparian  rights,  usufructuary,  781. 
seepage  from,  appropriation  of,  54. 
seepage  from  into  mine,  liability  in  damages,  491. 
subirrigation.     See  Subirrigation. 

State  board  of,  1097.      See  Administration  Under  Water  Codes, 
survey  of  resources  in  California,  1112. 
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IRRIGATION  (Continued). 

test  of,  at  common  law,  815. 

the  law  and  irrigation,  123. 

under  civil  law,  960. 

under  French  law,  959. 

what  is,  409.  * 

IRRIGATION  DISTRICTS  (WRIGHT  ACT).    See,  also,  Reclamation  Dis- 
tricts. 

considered  generally,  1249. 

are  public  corporations,  1255. 

assessments,  1254. 

assessments  for  purchasing  water-rights  in,  1260. 

assignment  of  water-right  in,  1256. 

bondholders  without  notice  of  fraud,  1253. 

bond  issue  of,  1253,  1261. 

bonds  issued  for  work,  1264. 

bonds  negotiable,  1263. 

Bridgeford  Act,  1252. 

California  operation  of  system,  1256. 

collateral  attack  on  organization,  1260,  1263. 

condemnation  for,  650. 

confirmation  of,  1253. 

constitutionality  of,  1250,  1259,  1263. 

constructive  service  of  notice  of  petition,  1261. 

criminal  prosecutions  by,  732. 

damages  for  failure  to  supply  water,  1260. 

de  facto  district,  1255. 

director's  authority  of,  1262. 

disastrous  history  in  California,  1257. 

dummies  in  petition,  illegal,  1252. 

exclusion  and  inclusion  of  land,  1254,  1260,  1262. 

historical,  156. 

in  California,  1251. 

in  Colorado,  1259. 

in  Idaho, 1260. 

in  Kansas,  1261. 

in  Montana,  1261. 

in  Nebraska,  1262. 

in  Nevada,  1262. 

in  New  Mexico,  1263. 

in  Oregon,  1263. 

in  Texas,  1263. 

in  Utah,  1263. 

in  Washington,  1263. 

in  Wyoming,  1264. 

inclusion  and  exclusion  of  land,  1261. 

injunction  against  flooding  by,  1261. 
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IRRIGATION  DISTRICTS  (WRIGHT  ACT)  (Continued). 

landowner's  title  to  water-right  within,  1255. 

mandamus  against  board  of  supervisors,  1254. 

maiulnmu*  against,  to  enforce  water  supply.  1260. 

mandamus  to  enforce  payment  of  bond,  1255. 

may  be  agent  for  water  users,  1252. 

Modesto  and  Turlock  districts,  1258. 

officers  acting  beyond  authority,  1262. 

organization  of,  1252. 

petition  for  organization,  1252,  1260,  1263. 

property  subject  to  taxation,  1254. 

railroad  land  included,  1260. 

reconfirmation,  1260. 

repair  of  canal,  mandamus  to  enforce,  1255. 

rights  of  way  for,  in  Washington,  233. 

sale  of  lands  by,  1252. 

service  by  publication,  704. 

serving  outside  land,  1255. 

States  providing  for,  157. 

suit  to  settle  rights  of  landowners  within,  729. 

supplying  outside  lands,  1260. 

water-powers  of,  in  California,  455. 

water-right,  landowner's  title  to,  1255. 

Wright  Act,  passage  of,  1250. 
ISLANDS.     See  Accretion,  etc. 

considered  generally,  939. 

accretion  to,  938. 

rising  out  of  bed,  939,  940. 
ISSUE. 

joinder  of,  between  parties,  689. 
ITALIAN  LAW,  959. 

JOINDER. 

of  causes  of  action.     See  Pleading. 

of  issue.     See  Issue;  Pleading,  etc. 

of  parties  to  action,  687.      See  Parties. 
JOINT  OWNERS.     See  Tenants  in  Common. 
JOINT  TENANTS.     See  Tenants  in   Common, 
JOINT  USE. 

between  owner  and  condemnor,  921. 
JUDGMENT.     See  Collateral  Attack;  Decree,  etc. 

against  corporation,  binding  upon  consumers,  1247. 

against  the  world,  681. 

between  riparian  owners,  reopening  of,  824. 

binds    only  parties  to  suit,  and  privie«,  680.     See  Parties. 

finding  to  support  prescriptive  right,  624. 
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JUDGMENT  (Continued). 

former,  as  bar  between  riparian  owners,  825.    See  Res  Adjudicata. 

under  riparian  rights,  931. 
JUDICIAL  LEGISLATION,  615,  616. 

abrogating  riparian  rights,  81. 

early  California  contentions,  330. 

establishing  forfeitures,  615. 
JUDICIAL  NOTICE.     See  Evidence. 

of  customs,  696. 

of  duty  of  water,  698. 

of  forest  reserve  boundaries,  417. 

of  local   conditions,  78,  654,  655. 

of  outstanding  rights,  698. 

of  rights  of  nonlitigants,  892. 

of  water  customs,  78. 
JUDICIAL  POWERS. 

placed  upon  administrative  officials,  1101. 
JUDICIAL  PROCEEDING. 

what  is,  llt)5. 
JUNIOR  RIGHTS. 

considered  generally,  313. 
JURISDICTION.     See  Courts;  Venue,  etc. 

considered  generally,  691. 

between  Federal  and  State  court,  37L 

diversity   of   citizenship,   693. 

Federal  question,  692. 
.      general  jurisdiction,  courts'  of,  1136. 

general  jurisdiction  of  courts  in  adjudicating  rights,  729. 

jurisdictional  value  of  mining  claims,  101. 

of  water-rights  in  another  State,  370. 

original,  supreme  court,  suits  between  States,  363,  692. 

ouster  of,  689. 

removal  to  Federal  court,  692. 

upon  interstate  streams,  369. 
JURY. 

trial  by,  704. 

upon  eminent  domain,  670. 
JUSTICE  OF  PEACE. 

jurisdiction  over  mining  claims,  101,  302n. 

jurisdiction  over  water  in  pipes,  34. 

no  jurisdiction  over  water-rights,  299. 
JUSTINIAN. 

Institutes  of,  2,  956. 
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KANSAS. 

irrigation  districts  in,  1261. 

method  of  appropriating  in,  388. 

public  land  in,  230. 

riparian  rights  in,  137. 

statutes  of,  section  1436. 
KEARNEY,  DENNIS,  149,  1170. 

Kearneyism,  149,  1170. 
KNOWLEDGE. 

estoppel  affected  by,  642. 

rebuts  estoppel,  641. 

LABOR  ON  WATER-RIGHT.     See  Diligence;  Work,  etc. 

difficulty  of  obtaining,  415. 
LABORERS. 

hardships  upon,  718. 
LACHES.     See  Diligence;  Equity;  Estoppel;  Injunction,  etc. 

considered  generally,  710. 

against  public  service  company,  722,  724. 

company  delaying  suit  to  contest  rates,  1206. 

delay  in  reopening  decree,  1134. 

distinguished   from   estoppel,   711.     See  Estoppel. 
LAKES  AND  PONDS. 

considered  generally,  373. 

analogy  of  percolating  waters  to,  1032. 
,  appropriation  of,  110,  373. 

appropriation  of,  by  pumps,  318. 

appropriation  of,  on  public  land,  157. 

appropriator  of,  forced  change  of  appliances  by,  541. 

as  part  of  watercourse,  appropriation  of,  374. 

boundary  on,  940. 

condemnation  of  riparian  rights,  921. 

contract  concerning,  construed,  574. 

distinguished  from  streams,  375. 

drainage  of,  permit  from  State  Engineer,  375n,  439. 

expert  evidence  of,  697. 

grant  concerning,  construction  of,  900. 

grant  of  riparian  rights  on,  903. 

irrigation  from,  790. 

Lake  Tahoe,  California  resolution  concerning,  365n, 

riparian  rights  in,  789. 

source  of  stream,  359. 

subterranean  lake,  984,  1031. 

surplus  takings  from,  375. 

underground,  appropriation  of,  1037. 

underground  source  of  river,  995. 
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LAKES  AND  PONDS  (Continued). 

watercourse  entering  or  leaving,  789. 

watercourse  issuing  from,  355. 

whether  part  of  stream,  is  question  of  fact,  374. 
LAND.     See  Public  Domain;  Riparian  Land,  etc. 

abandonment  of,  611. 

alkali  land  unfitted  for  agriculture,  985. 

appropriative  water-right  not  within  term,  303. 

covered  with  water,  6. 

covenant  running  with,  576. 

definition  of,  1040n. 

definition  of,  by  Lord  Coke,  6. 

ditch  is  not,  481. 

entry  of,  as  appropriating  water,  224. 

includes  water,  181. 

Lord  Coke's  definition,  763. 

measuring  value  of,  700. 

nonriparian  diversion  injuring  riparian  land,  870. 

ownership  of  unnecessary  to  water  appropriative  right,  389. 

percolating  water  as  part  of,  970. 

private  land,  appropriation  of  water  on.     See  Private  Land. 

public  land.     See  Public  Domain. 

riparian  rights  of.     See  Riparian  Land;  Riparian  Rights,  etc. 

surrounding  streams,  48. 

tax  on,  includes  appurtenances,  594. 

title  to,  not  element  in  water  appropriation,  341. 

title  to,  not  involved  in  water  priority,  294. 

water  is  not,  9,  770. 

water  not  an  element  of,  in  Colorado,  285. 

worthless  land  containing  percolating  water,  979. 
LANDING.     See  Wharfage. 
LANDLORD  AND  TENANT. 

estoppel  of  lessee  to  deny  landlord's  title,  584,  585. 

injunction  by  lessee,  925. 

lease  as  abandonment,  585,  613n. 

lease,  Federal  power  to  lease,  466. 

lease  of,  power  franchise  from  State,  453. 

lease  of  water,  575. 

lease  of  water-rights,  585. 

lease  rebutting  abandonment,  616. 

lessee  as  riparian  proprietor,  872n,  925. 

lessee  may  appropriate  water,  342. 

liability  for  seepage,  690. 

liability  of  landlord  for  division,  691. 

measure  of  damage  to  tenant,  701n. 

prescription  against  landlord  or  tenant,  622. 

prescription  by  tenant  against  landlord,  638. 
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LANDLORD  AND  TENANT  (Continued). 

prescriptive  right  obtained  by,  622. 

relation  of,  not  created  in  waters,  585. 

repudiation  of  tenancy,  638. 

riparian  rights  do  not  create,  779. 

suit  against  stranger,  690. 
LAND  OFFICE.     See  Interior  Department;  Public  Domain,  etc. 

creation  of,  66. 

entries  in,  as  evidence,  282. 

entry  of  land  in,  effect  on  riparian  rights,  2SO  et  seq. 

not  adjudicate  water-rights,  173. 

records  of  as  evidence,  698. 

right  of  way  filings  in.     See  Right  of  Way. 
LANDOWNER.     See  Patentee;  Settler,  etc. 

and  ditch-owner,  joint  use  of  ditch,  487. 

need  show  no  actual  damage  against  trespassers,  247. 

paramount  right  of,  to  seepage  water,  49. 
LAND  PATENTS.     See  Patent  to  Land. 
LAPSE  OF  TIME.     See  Diligence;  Laches;  Prescription,  etc, 

giving  right  in  artificial  watercourse,  59. 
LARCENY.     See  Criminal  Law;  Personal  Property,  etc. 

of  fish,  947. 

of  fish  in  a  pond,  27n. 

of  water,  34. 

of  water  reduced  to  possession,  23. 
LATERAL.     See  Ditch. 

control  of,  under  Reclamation  Act,  1290. 

forcing  change  of,  542n. 

from  ditch,  666. 
LAW.     See  Equity. 

"historical"  and  "logical"  methods  of  investigation,  227. 

in  evolutionary  state,  227. 

making  out  at  law  right  before  going  into  equity,  711. 

of  possessory  rights  applies  to  vacant  public  land,  247. 

riparian  action  at,  930. 
LEAKAGE.     See  Damage;  Negligence;  Seepage,  etc. 

appropriation  of  leaked  water,  51,  54. 

loss  from,  526. 

LEASE.     See  Landlord  and  Tenant. 

LEGISLATION.     The  statutes  of  each  State  and  Territory  are  digested  in 
Part  Vm. 

congressional.     See  Congress. 

constitutionality  of.     See  Constitutional  Law. 

in  1911,  152. 

later  and  recent  Federal,  157. 

recent.     See  State  Legislation;  Water  Codes,  etc. 

special  legislation,  1123. 
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LEGISLATION  (Continued). 

statutes.     See  statutes  in  Part  VIII. 

tendency  away  from  priorities,  338. 
LEGISLATURE.     See  Legislation. 

delegation  of  authority  to  executives,  1275. 

no  power  to  abrogate  riparian  rights  when  once  vested,  205. 

power  to  abrogate  riparian  rights,  154. 

power  to  declare  ice  the  property  of  State,  203n. 

power  to  fix  rates  by  statute,  1199. 
LESSEE.     See  Landlord  and  Tenant. 
LEVEE. 

along  river  bank,  effect  upon  riparian  rights,  835. 

cutting  hole  in,  as  appropriation,  392n. 

of  reclamation  district,  barring  stream,  384. 
LICENSE.     See  Permit. 

appropriation  called,  303. 

California  water-power  projects,  455. 

executed  parol,  binding  United  States  on  public  land,  93,  97  et  seq. 

executed  parol,  irrevocable  in  equity,  601. 

executed,  to  build  ditch,  250. 

for  defective  pipe-line,  485. 

for  ditch  revoked  without  affecting  water-right,  483. 

on  public  land,  from  United  States,  99. 

parol,  executed,  in  equity,  601. 

presumed  from  acquiescence  on  public  land,  93. 

revocable,  from  Forest  Service,  458. 

revocation  of,  601. 

revocation  of  ditch,  effect  on  water-right,  483. 

to  lay  ditch  or  pipe,  care  required,  486. 

under  water  codes,  453. 
LIEN.     See  Mortgage,  etc. 

foreclosure  of.     See  Mortgage. 

foreclosure  of  lien  on  ditch,  484. 

for  costs  of  adjudication  suit,  1133. 

for  rates,  under  contract,  576. 

for  rates  upon  land,  1218. 

mechanics's  lien  inapplicable  to  public  service  property,  1170. 

mechanic's  lien  on  ditch  or  water-right,  484,  485. 

of  co-owner,  for  work  done,  345. 

on  land  within  irrigation  districts,  1254. 

superior  to  mortgages,  577. 

upon  incomplete  works,  584. 

water-right  is  not,  303n,  1226. 

LIMITATIONS,  STATUTE  OF.    8e«  Prescription;  Statute  of  Limitation*, 
etc. 
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LITIGATION. 

fostering,   715. 

nonuser  during,  609. 
LITTORAL    RIGHTS.     See   Accretion;    Boundaries;    Navigation;    Riparian 

Rights;  Wharfage,  etc. 

LIVESTOCK.     See  Cattle;  Domestic  Use;  Watering  Stock,  etc. 
LOAN  OF  WATER.     See  Exchange;  Landlord  and  Tenant,  etc, 

in  Colorado,  585. 
LOCAL  ACTIONS.     See  Jurisdiction;  Venue,  etc. 

upon  interstate  streams,  368. 
LOCAL  LAW.     See  Colorado  Doctrine;  State  Law,  etc. 

congressional  assurances  of,  208. 

developed  from  pioneer  customs,  75. 

Mexican  grants,  question  of,  69. 

title  of  riparian  owner,  question  of,  210. 

title  to  bed  of  navigable  water,  934. 
LOCATION. 

of  land.     See  Patents;  Settlers,  etc. 

of  land  unnecessary  to  appropriation,  389. 

of  millsite  not  an  appropriation,  395. 

of  mines.     See  Mining  Claims. 

placer,  not  a  water  appropriation,  395. 
LOGS.     See  Floatage. 
LOS  ANGELES. 

drainage  basin  of  Los  Angeles,  1035. 

percolating  supply  of,  995. 

pueblo  right  of,  68,  996. 

LOSS  OF  RIGHT.     See  Abandonment;  Forfeiture;  Prescription,  etc. 
LOW-WATER  MARK. 

of  dry  season,  376. 

shore  is  space  above,  941. 

LUMBER.     See  Floatage;  Forest  Reserves,  etc. 
LUX  v.  HAGGIN. 

leading  California  case,  130. 

stated,  135. 

MAIL.     See  Service  of  Process. 

registered  mail  used  by  State  Engineer,  443,  1125n. 

service  by  registered  mail,  1124. 
MAINTENANCE. 

charges  for,  in  addition  to  rates,  1186.     See  Rates;  Repair,  etc. 
MALICE.     See  Motive. 

in  percolating  water  cases,  1051. 

not  part  of  common  law,  1054. 
MANDAMUS.     See  Public  Service. 

against  board  of  supervisors  creating  irrigation  districts,  1254. 
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MANDAMUS  (Continued). 

against  State  Engineer,  1110. 

against  water  commissioner,  1136. 

conditions  requisite  for,  1189. 

to  enforce  decreed  right,  1120. 

to  enforce  delivery  of  water  to  consumer,  11  SO. 

to  enforce  duties  of  private  corporations,  1172. 

to  enforce  payment  of  irrigation  district  upon,  1255. 

to  enforce  privileges  of  stock  in  mutual  companies,  1173. 

to  enforce  public  service,  1156,  1191. 

to  enforce  rotation,  1190. 

to  enforce  supply   from  distributing  company,   1156,   1180,   1182,   1191, 
1218,  1233. 

to  enforce  supply  of  water  by  irrigation  districts,  1260. 

to  prevent  abandonment  of  public  service,  1177. 
MANDATORY  INJUNCTION.     See  Injunction. 
MANUFACTURING. 

as  natural  want,  802. 

as  beneficial  use,  410. 

no  preference  to,  generally,  323. 

not  public  use,  651. 

postponed  to  domestic  uses  at  common  law,  797. 
MAPS. 

and  filings.     See  Method  of  Appropriation. 

as  costs  of  suit,  1132. 

as  evidence,  698. 

authentication  of,  698.     ,, 

in  adjudication  proceeding,  1117. 

names  on,  as  basis  of  prescriptive  rights,  628n,  629n. 
MARRIED  WOMEN. 

appropriation  by,  341. 
MARSHES.  See  Swamps. 
MAXIM.  See  Words  and  Phrases. 

aqua  currit  et  debet  currcre,  6,  291,  736,  1015. 

cujus  eat  solum,  5,  6,  30,  763,  764,  970,  934. 

cujus  est  solum  and  percolating  water,  977,  998,  1040,  1093. 

cujus  est  solum  and  riparian  rights,  887. 

cujus  est  solum  inapplicable  to  running  water,  35. 

tit   minimis  and  riparian  rights.  888. 

dc  minimis  non  curat  lex,  718,  871,  882,  lOSln. 

first  in  time  first  in  right,  189. 

no  wrong  without  remedy,  678. 

qui  prior  est  in  tempore,  potior  est  in  jure,  80,  277,  307. 

res   ipsa   loquitur,   490. 

sio  utere  fuo  itt  alienum  non  laedas,  332  491,  532,  762,  794,  846n,  851,  976, 
1043,  1063,  10720, 


1918  (3d  ed.)     WATER  EIGHTS  IN  THE  WESTERN  STATES. 

[References  are  to  pages.     Vol.  I,  pp.  1-967;  Vol.  H,  pp.  969-1767.] 

MAXIM  (Continued). 

sic  utere  tuo  applied  to  public  service,  1179. 

sic  ntere  tuo  applied  to  percolating  water,  982,  9S4,  994,  998. 

sic  utere  tuo  applied  to  riparian  rights,  776n. 
MEADOW  ACT. 

in  Colorado,  397n. 
MEANS  OF  USE.     See  Reservoirs;  Rights  of  Way,  etc. 

considered  generally,  479. 

change  of.     See  Change  of  Use. 

change  of,  538. 

kind  of,  immaterial,  538. 

of  percolating  water,  1065. 

right  is  independent  of,  529. 

under  riparian  rights,  827. 
MEASUREMENT  OF  WATER.     See  Beneficial  Use;  Duty  of  Water,  etc. 

acre-foot,  521. 

by  capacity  of  ditch,  498,  499. 

California  water-power  projects,  455. 

European  methods,  522. 

measuring  boxes,  order  of  court  to  put  in,  712. 

methods  of,  519. 

miner's  inch,  519,  520.       See  Miner's  Inch. 

second-foot,  521.       See  Second-foot. 

table  of  equivalents,  522. 
MECHANIC'S  LIEN.    See  Lien. 
MERCHANDISE. 

in  percolating  water,  1074. 

making  merchandise  of  water,  1057. 

manufactured  water  as,  58. 
MERGER. 

of  estate  of  United  States  in  reservoir  site,  275. 

of  priorities  of  same  owner,  318. 

METHOD  OF  APPROPRIATING.     See  Beneficial  Use;  Diligence;  Ditch; 
Notice;  Permit;  Work,  etc. 

considered  generally,  Chapters  17,  18,  19. 

actual  application  to  use  under  water  codes,  453. 

affidavit  of  commencement,  450. 

aiding  prescription,  623. 

application  for  permit,  439. 

application  for  permit  as  substitute  for  notice,  440n. 

authority  of  State  Engineer.     See  State  Engineer. 

based  upon  possession,  388. 

beneficial  purpose,  406.       See  Beneficial  Use. 

cancellation  of  permit,  generally,  451.     See  Forfeiture. 

certificate  of  appropriation,  issuance  of,  452.     See  Certificate. 

contest  before  State  Engineer,  443.       See  Appeal. 
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METHOD  OF  APPROPRIATING  (Continued). 

correction  of  applications,  442. 

diligence  under  water  codes,  449.     See  Diligence. 

diversion  good  without  notice,  391. 

essential  requisites,  400. 

failure  to  obtain  permit,  454. 

Federal  system  on  public  lands,  457. 

fees  of  State  Engineer,  441.      See  Fees. 

fees,  Federal,  4u'5.      See  Fees;  Royalty,  etc. 

filings  give  no  right  until  approved,  440. 

filings  with  State  Engineer,  when  unnecessary,  437. 

Forest  Service  rules.     See  Forest  Reserves. 

forfeiture  of  Federal  right  of  way,  467.      See  Forfeiture. 

in  California,  Kansas,  Montana  and  Washington,  388. 

intention  alone  insufficient,  412. 

license,  issuance  of,  453. 

maps  and  filings  with  State  Engineer,  439. 

maps,  filing  of,  449.     See  Maps. 

notice  alone  is  ineffectual,  406.     See  Notice. 

notice  from  State  Engineer  by  mail,  443. 

notice,  when  not  necessary,  392. 

original  method,  considered  generally,  386. 

original  method  summarized,  433. 

permit.     See  Permit. 

posting  notice,  generally  considered,  401. 

project  involving  several  streams,  412.       See  Interstate  Streams. 

prosecution  of  work,  449.      See  Work. 

purpose  of  early  statutes,  390. 

recording  notice  of  appropriation.     See  Recording. 

recording  State  Engineer's  certificate,  453. 

rejection  of  application.     See  Permit. 

relating  back,  423.     See  Relating  Back. 

royalties.    See  Royalty. 

statutory  method,  how  far  exclusive,  437. 

under  Carey  Act,  1268. 

United  States  Reclamation  Service,  fees  to  State,  441.     See  National  Irri- 
gation. 

yetted  rights  protected,  437. 

water  code  system,  generally,  435. 

water-power  in  California,  454. 

work  required.     See  Work. 

Wyoming  method,  435. 
MEXICAN  GRANT. 

appropriations  on,  257. 

Castillero  case,  92. 

in  California,  67. 

legal  nature  of,  270n, 
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MEXICAN  GRANT   (Continued). 

Lux  v.  Haggin,  136. 

Mariposa  grant,  94n. 

nature  of  confirmation,  94. 

never  was  public  land,  257. 

raises  no  Federal  question,  69,  692. 

riparian  rights  of,  222,  279. 
MEXICAN  LAW.     See  Civil  Law. 

considered  generally,  68,  961. 

abrogation  of,  in  California,  72. 

acequias.     See  Acequia. 

borrowed  in  Arizona,  150. 

concession  of  water,  966. 

irrigation  under,  stated  generally,  961. 

public  domain,  waters  on,  68,  966. 

pueblo  right  of  Los  Angeles  and  percolating  water,  996. 

pueblo  rights  under,  68. 

riparian  rights  in,  763n,  958. 

stated  generally,  68,  749,  958,  961. 

subdivision  of  riparian  estate  under,  963. 

MILITARY  RESERVATIONS.     See  Public  Domain;  Reservations,  ete. 
MILL.     See  Power. 

apportionment  between  riparian  owners  for,  820n. 

change  from  flour-mill  to  electric  light  plant,  555n. 

change  of  use  by,  316. 

increase  in  capacity  of,  318,  513. 

New  England  Mill  Acts,  659,  809. 

regulating  use  of,  at  common  law,  820n. 

riparian  rights  for,  803. 

run  by  surface  water,  380. 

sawmill.     See  Sawmill. 

stamp-mill,  566. 

velocity  of  current  for,  558. 
MILLSITE. 

location  of,  not  an  appropriation,  395. 

water-right  appurtenant  to,  sale,  590. 
MINERAL. 

water  as,  32. 
MINERAL  LANDS. 

excluded  from  Desert  Land  Act,  232. 
MINERAL  WATER. 

bottling  of  for  sale,  1004,  1056. 
California  1911  statutes,  455. 
pump  draining  rock  salt,  1068n. 
pumping  for,  1064n. 
well  on  highway,  taking,  1058n. 
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MINER'S  INCH. 

allowance  for  percolating  water,  1072. 

California  inch,  1194. 

considered  generally,  519,  520. 

duty  of,  in  irrigation,  523. 

measurement  in  notice  of  appropriation,  401. 

second-foot  equivalent,  521. 
MINES  AND  MINING. 

appropriation  of  water  on  public  land  for,  established,  91. 

change  from  placer  to  quartz,  531,  554. 

change  from,  to  irrigation,  555. 

change  from,  to  power  development,  531,  555. 

change  of  locality,  531. 

change  of  use  for,  530. 

coal  polluting  stream,  564. 

condemnation  for,  658,  664. 

condemnation  of  right  of  way  for,  653n. 

conflict  with  agriculture,  718,  1072. 

customs  of  pioneer  miners,  72. 

damage  to,  by  seepage  from  irrigation,  491. 

debris  commission  in  California,  565. 

debris,  considered  generally,  563. 

debris,  requirements  of  debris  commission,  41 3 n. 

deterioration  of  quality  of  water  by,  558. 

ditch  decay,  607. 

draining  percolating  water,  1068,  1069. 

draining  springs,  1069. 

exhaustion  of»mine,  evidence  of  water  abandonment,  607. 

Federal  ouster  of  miners,  93. 

Federal  right  of  way  for,  on  public  land,  463. 

Federal  title  to  mines  on  public  land,  86,  87. 

hydraulic,  California  Debris  Commission,  565. 

hydraulic,  debris  from,  563. 

hydraulic  debris  in  navigable  streams,  936. 

hydraulic,  definition  of,  565. 

hydraulic,  first  date,  75. 

hydraulic,  pollution  enjoined,  564. 

hydraulic,  washing  away  ditch,  246. 

Idaho  preference  to  use  for,  324. 

importance  of  percolating  water  in,  1070. 

impounding  debris,  721. 

injunction  against  debris,  564. 

irrigating  from  mining  ditch,  G13n. 

Is  beneficial  use,  410. 

limited  appropriation  for,  320. 

mine  water,  recapture  of,  40. 

mining  claim,  abandonment  of,  riparian  rights,  785. 
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MINES  AND  MINING  (Continued). 

mining  claim,  before  patent,  riparian  rights  of,  283. 

mining  claim,  ditch  built  over,  250n. 

mining  claim,  ditch  cannot  cross,  without  payment,  246. 

mining  claim,  ditch  over,  relating  back,  427. 

mining  claim  is  a  grant  from  the  United  States,  179. 

mining  claim  patented  after  ditch  built,  272. 

mining  claim,  placer,  not  a  water  appropriation,  395. 

mining  claim,  prospecting  is  beneficial  use,  410. 

mining  claim,  railway  right  of  way  over,  282. 

mining  districts,  72. 

mining  districts  in  early  California,  109. 

mining  locations,  riparian  rights  of,  785. 

must  not  disturb  private  land,  90. 

no  preference  to  water  for,  90,  247,  322. 

not  a  public  use  in  California,  649,  651. 

on  public  land,  establishment  of,  78. 

pioneer  mine  ditches  abandoned,  608. 

Placer  Mining  Act  of  1870,  108. 

placer  mining,  irrigation  after  use  by,  316. 

preference  in  constitution,  pollution,  567. 

public  use,  649,  651,  662. 

quartz  mining,  first  date,  75. 

refuse  polluting  stream,  560n. 

regalian  theory  in  California,  85. 

regalian  theory  of  civil  law,  069. 

rules  of,  and  common  law,  82. 

settling  tanks  for  tailings,  568. 

shut-down  of,  610. 

eluice  mining  pollution  enjoined,  564. 

tailings  deposited  upon  land,  715. 

tailings  injuring  power  plant,  566. 

tailings  polluting  stream,  558  et  seq.,  562n. 

tailings  "rushed"  across  land  in  a  ditch,  566. 

tailings,  settling  boxes  for,  712. 

waste  water  coming  from,  49n. 

water  drawn  from,  appropriation  of,  56. 
MINGLING  OF  WATER.     See  Recapture. 

difficulty  arising  from,  668. 

MINISTERIAL.     See  Administration  Under  Water  Codes;  Mandamus,  eU. 
MINOR. 

appropriation  by,  341. 
MISTAKE. 

application  approved  by,  467. 
MIXTURE.     See  Recapture. 

of  waters  turned  into  channel,  39. 
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MODE  OF  ENJOYMENT. 

appropriation  priority  is  independent  of,  294.     See  Change  of  Use;  Means 

of  Use,  etc. 

MODULE  OF  WATER,  522. 
MOLLITEB  MAN  US  IMPOSUIT,  730. 
MONOPOLY. 

anti-trust  clause  in  California  Power  Act,  455. 

appropriation  not  sanctioned  for,  41], 

appropriation  system,  danger  of,  312. 

cannot  claim  benefit  of  doctrine  of  relation,  425. 

constitutional  prohibition  against,  313. 

early  California  movement  against,  149. 

goodwill,  value  of,  1209. 

must  serve  the  public  generally,  1180. 

prevention  of,  337. 

public  control  of,  1146,  1161,  1165,  1167.     See  Public  Regulation;  Public 
Service,  etc. 

riparian  proprietor  not  permitted,  856. 

should  not  be  permitted,  333. 
MONTANA. 

irrigation  districts  in,  1261. 

method  of  appropriating  in,  388. 

public  land  in,  230. 

riparian  rights  in,  134,  138,  182. 

statutes  of,  section  1437. 
MORTGAGE.     See  Conveyance;  Lien;  Sale,  etc. 

action  of  mortgagee  for  failure  to  supply  water,  690. 

appurtenance  to,  592. 

foreclosure  of,  579. 

foreclosure  of,  effect  upon  consumprs'  contracts,  578. 

foreclosure  of,  effect  upon  rates,  1219. 

of  ditch  or  water-right,  485. 

of  water-right,  579. 

subordinated  to  water  liens,  577. 

upon  incomplete  works,  584. 

water-right  acquired  subsequent  to,  594. 
MOTIVE.     See  Malice. 

for  exercise  of  eminent  domain,  061. 

immaterial  in  making  appropriation,  411. 

in  cutting  off  waste  water,  58. 
.  in  drainage  of  percolating  water,  1005,  1051,  1069,  1072. 

new  modification  of  surface  water  rule,  378. 

not  part  of  common  law,  1054. 
MUDDYING  STREAM.     See  Pollution. 
MULTIPLICITY  OF  ACTIONS. 

equity  avoids,  1131. 
Water  Rights— 128 


1954  (3d  ed.)     WATER  BIGHTS  IN  THE  WESTERN  STATES. 

[References  are  to  pages.     Vol.  I,  pp.  1-967;  Vol.  II,  pp.  969-1767.] 

MUNICIPAL  CORPORATIONS.     See   Municipal  Ownership;  Public  Regu- 
lation; Public  Service,  etc. 

as  riparian  proprietors,  785,  835. 

change  to  supply  of,  from  irrigation,  555. 

condemnation  for,  650,  669. 

condemning  water  system,  1178. 

contract  for  bouse-supply,  subject  matter  of,  572. 

contract  for  supply  from  company,   1223. 

diversion  of  stream  to,  riparian  rights,  895. 

diverting  water  for,  1057. 

domestic  use  by,  325. 

emergency  supply,  513n. 

Federal  right  of  way  on  public  lands,  463. 

granting  rights  for  well  on  highways,  1058n. 

grant  to  take  water  from  riparian  proprietors,  910. 

injunction  against  diversion  of  stream,  906n. 

irrigation  districts  are,  1252. 

issuance  of  bonds  by,  as  diligence  in  appropriating,  413. 

ownership  of  water  supply  by.     See  Municipal  Ownership. 

park  along  river,  911. 

percolating  water  taken  to  distant  city,  1000,  1056. 

permission  to  supply,  before  condemnation,  669. 

polluting  stream  with  sewage,  560n. 

rates  of,  regulated  by  another  city,  1164m 

refusing  to  pay  for  more  water,  1177n. 

right  of  way  for,  254n. 

riparian  to  stream,  762n. 

sewage  from,  enjoined,  560,  568,  651,  909n. 

taking  water  for,  from  existing  appropriates,  325,  348. 

taking  water  for,  from  percolating  supply,  1005. 

taking  water  from  riparian  owners,  835,  906,  919. 
MUNICIPAL  OWNERSHIP.     See  Municipal  Corporations. 

act  in  proprietary  capacity,  1164. 

city  abandoning  water  company,  1177n. 

city  furnishing  water  to  another  city,  1164n. 

condemnation  of  water  system,  1178. 

establishment  of,  not  infringement  of  franchise,  1164n. 

ownership  of  water-right  by,  350. 

irrigation  districts.     See  Irrigation  Districts. 

purchase  of  company's  system,  1210. 

water-powers  of,  in  California,  455. 

MUTUAL     COMPANIES.     See    Corporations;     Public    Ownership;    Public 
Service,  etc. 

considered  generally,  1170. 

are  to  demand  ownership  of  stock  before  furnishing  water,  1171,  1175. 

assessments  by,  1173. 
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MUTUAL  COMPANIES  (Continued). 

by-law  restricting  transfers,  recording  of,  1175. 

by-laws  of,  1173,  1217. 

change  of  point  of  diversion  by  stockholder,  54 6 n. 

changing  to  public  service  companies,  1175. 

denned,  1175n. 

distinguished  from  public  service  companies,  1159,  1239. 

dividing  water-right  among  stockholders,  1173. 

forfeiture  of  certificate  by  nonuse,  1172. 

HHindnintHi  to  enforce  privilege  of  stock,  1173. 

not  in  public  service,  991. 

not  subject  to  public  control,  1170,  1171. 

only  stockholders  can  enforce  service,  1171. 

organization  of,  1244. 

percolating  water  for,  1058. 

prevalence  of,  1171. 

quieting  title  by,  728. 

rates  of  not  subject  to  public  control,  117L 

stock  in,  calleJ  a  "water-right,"  575. 

stock  in,  considered  generally,  1173. 

stockholders'  title  to  water-rights  of,  1172. 

transfer  of  stock  in,  1174. 

Western  prevalence  of,  1151. 

NAPOLEON,  CODE  OF.    See  Civil  Law;  French  Law. 
NATIONAL  CONDITIONS. 

results  of,  47. 

NATIONAL  FORESTS.     See  Forest  Reserve*. 
NATIONAL  IRRIGATION. 

considered  generally,  1275. 

acquisition  of  Federal  water-rights,  1276. 

acquisition  of  reservoir  site  for,  275. 

additional  entries,  1284. 

assessments  of  water  users  association,  1305. 

cancellation  of  water-rights,  1285,  1292. 

Carey  Act  project  receiving  water  from,  1126. 

charges  under  projects,  1164n,  1279. 

collection  of  water-right  charges,  1297. 

condemnation  by,  192,  670. 

constitutionality  of  Reclamation  Act,  1275. 

contests  under,  1285. 

control  of  sublaterals,  1290. 

corporation  lands,  1291. 

department  regulations,  1280. 

desert  land  entries  within,  1299. 

ditch  of,  over  railroad,  254, 
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NATIONAL  IRRIGATION   (Continued), 
duty  of  water  under,  523. 
extension  of  time  for  payment,  1277. 
final  proof,  1286. 
historical,  162. 

injunction  against  Federal  officials,  1105. 
lands  in  private  ownership,  1292. 
not  affect  interstate  streams,  368. 
not  control  water  law,  218. 
power  of  Secretary  of  the  Interior,  1277. 
private  land  included  in  projects,  1275. 
progress  of  the  work,  1278. 
proprietary  and  not  governmental,  1275. 
public  ownership  under,  1153. 
purpose  of,  162. 

rates  of  Reclamation  Service,  1277. 
recent  legislation  concerning,  1277. 

rules  and  regulations  of  the  Interior  Department,  1164n,  1280. 
suit  to  settle  rights  of,  727. 

taking  over  public  utilities  operating  under  State  law,  1164n. 
vested  water-rights,  1291. 
water-right  application,  1292. 
water-right  charges,  1297. 

water-rights  for  lands  in  private  ownership,  1291. 
water  users  associations,  1302.     See  Water  Users  Associations, 
water  users  associations,  historical,  164. 
widows  and  heirs  of  entrymen,  1285. 

withdrawal  of  lands  for,  1276. 

withdrawals  and  restorations,  1281. 

withdrawals,  compensation  to  settlers,  282n, 
NATIONAL  PARK. 

right  of  way  over,  466. 
NATIONALISM.     See  Roosevelt. 
NATURAL  FLOW.     See  Flow  of  Stream. 
NATURAL  RESOURCES. 

condemnation  to  development,  653. 

free  to  pioneers,  72. 

official  jurisdiction  covering,  1101. 

the  law  framed  for,  45. 

water  in,  4. 
NATURAL  RIGHTS. 

considered  generally,  773. 

and  legal  rights,  799. 

confined  to  natural  water  bodies,  47. 

defined,  776n. 

inflowing  water  generally,  45. 

in  percolating  water,  993,  1042. 
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NATURAL  RIGHTS  (Continued). 

natural  justice,  776n. 

origin  of  term,  777. 

protection  of,  987. 

riparian  situation  has,  253. 

substance  of,  776n. 
NATURAL  STREAMS. 

access  to,  importance  of  generally,  48. 

artificial  becoming  natural  by  lapse  of  time,  59. 

distinguished  from  artificial  stream,  55,  1243. 
NATURAL  SUBIRRIGATION. 

appropriation  for,  396. 
NATURAL  USES.     See  Domestic  Use. 

considered  generally,  795. 

apportionment  of  riparian  rights  for,  822. 

general  preference  to,  8. 

irrigation  as,  662. 

irrigation  in  Texas,  802. 

irrigation-  not,  at  common  Jaw,  801. 

of  percolating  water,  1061,  1064. 

origin  of  term,  798. 

what  is,  799. 
NATURAL  WANT. 

irrigation  as,  662. 

irrigation  not,  802. 

what  is,  802. 
NATURE. 

law  of,  8. 
NAVIGABLE  WATERS.     See  Navigation. 

considered  generally,  933. 

access  to,  right  of,  224n. 

appropriation  of  water,  360. 

boundaries  on,  940. 

bridges  over,  937. 

compensation  to  riparian  owners,  919. 

fish  in,  947. 

forever  remain  public  highways,  937. 

hydraulic  debris  impeding  navigation,  936. 

irrigation  from,  788. 

interference  with  navigation,  360. 

interference  with  navigation  a  question  of  fact,  361. 

liability  for  obstructing,  490n. 

Massachusetts  rule  of  ownership  of  foreshore,  934n. 

mooring  barges  on,  769. 

obstruction  to  fish  in,  945. 

pollution  of.  944n. 

public  access  to,  361. 
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NAVIGABLE  WATERS  (Continued). 

public  rights  in,  936. 

purpresture,  945. 

reasonable  use  of  waters  by  riparian  owners,  946. 

right  of  access,  942,  943. 

right  of  access  necessary,  764. 

riparian  proprietors,  title  to  bed,  934. 

riparian  rights  exist,  770,  788. 

riparian  rights  on,  769,  787,  946. 

shores  and  beds  of,  933. 

state  title  to  beds,  934. 

taking  right  of  access  without  compensation,  943. 

taxation  of  use  for,  937. 

tributaries  of,  217. 
NAVIGATION.     See  Navigable  Streams;  Wharfage,  etc. 

change  of  common  law  interfering  with,  216. 

does  not  extinguish  ordinary  riparian  rights,  946. 

floating  logs,  936. 

improvement  of,  937. 

improvement  of,  compensation  to  riparian  owners,  788. 

improvement  of  destroying  access,  943. 

is  an  easement,  936. 

mining  debris  impairing,  565. 

obstruction  of  right  of  access,  943. 

paramount  to  right  of  riparian  proprietor,  934. 

prescription  upon  navigable  streams,  936. 

public  authority  over,  937. 

tolls,  right  to  collect,  937. 
NEBRASKA. 

abrogation  of  common  land  seldom  exercised,  204. 

forms  used  in,  section  1463. 

irrigation  districts  in,  1262. 

public  land  in,  230. 

riparian  rights  in,  138. 

statutes  of,  section  1438. 
NECESSITY. 

as  defense  to  injunction,  713. 

condemnation  of  way  of,  657n. 

effect  of,  in  law  of  rights  of  way,  248. 

for  public  use,  665. 

founding  doctrine  of  prior  appropriation,  123. 

infringement  not  justified  by,  710. 

modifying  law,  253. 

pollution  from,  563. 

public  as  defense  to  injunction,  722. 

right  of  way  by,  140. 

shaping  law  of  waters,  186,  203. 
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NEGATIVE  COMMUNITY,  2,  266. 

civil-law  authorities,  954. 

definition  of,  32. 

fish  belong  to,  947. 

in  common  law,  4. 

percolating  water,  10,  1040. 
NEGLIGENCE,     See  Diligence;  Laches,  etc. 

a  question  of  fact,  491. 

act  of  God  causing  break  of  ditch,  490n. 

act  of  God,  what  is,  493. 

break  of  ditch,  etc.,  generally,  489. 

contributory  negligence,  492. 

defined,  490. 

estoppel  by,  641. 

extraordinary  floods,  492. 

leakage  caused  by  burrowing  animals,  492. 

loss  of  water  in  transmission,  527. 

must  be  shown  where  ditch  breaks,  etc.,  489. 

notice  given  of  danger,  492. 

pollution  caused  by,  567. 

prescriptive  right,  623. 

presumption  of,  from  break  of  ditcb,  490. 

statutory  liability,  490. 

warning,  effect  of,  492. 
NEVADA. 

common  law  in,  adoption  by  statute,  190. 

early  settlements  in,  88. 

forms  used  in,  section  1464. 

irrigation  districts  in,  1262. 

possessory  rights  in,  105. 

public  land  in,  230. 

riparian  doctrine  early  upheld  in,  94. 

riparian  rights  rejected  in,  134,  141,  188. 

statutes  of,  section  1439. 
NEW  MEXICO. 

forms  used  in,  section  1465. 

irrigation  districts  in,  1263. 

public  land  in,  230. 

riparian  rights  rejected  in,  141. 

statutes  of,  section  1440. 
NEW  NATIONALISM.    See  Roosevelt 
NEW  WATER.    See  Recapture. 
NONRESIDENTS. 

service  of  process  upon.  1124. 
NONRIPARIAN  LAND.     See  Riparian  Land. 

receiving  waste  from  riparian  lands,  52. 

riparian  owners  cannot  recover  for  damage  to,  93L 

use  for,  improper  at  common  law,  906. 
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NONEIPAEIAN  PEOPBIETOES.     See  Eiparian  Proprietors. 

cannot  complain  of  riparian  use,  913. 

economical  use  cannot  be  questioned  by,  868. 

exclusion  of,  by  right  of  access,  759. 

grant  of  right  to,  902. 

grant  to,  at  civil  law,  911. 

no  rights  in  California  at  common  law,  867. 

possession  by,  no  title  at  common  law,  267. 

prescription  gives  no  right  below  stream,  916. 

receiving  waste  from  ditch  of  riparian   owner,  52. 

trespassers  upon  riparian  right  from  beginning,  87L 
NONRIPARIAN  USE.     See  Riparian  Rights,  etc. 

"American  rule,"  878,  909. 

authority  supporting,  at  common  law,  910. 

below  a  riparian  owner,  876. 

burden  of  proof  of  "no  possible  detriment,"  894. 

by  both  parties,  896,  983,  1083. 

cannot  be  granted  at  common  law,  906. 

cannot  enjoin  pollution  by  riparian  owner,  907. 

causing  no  damage,  987. 

condemnation  of.  909. 

condemnation  of  riparian  right  for,  892. 

conflicting  California  rulings,  874. 

decision  confined  to  parties  litigant,  891. 

declaratory  decree,  894. 

de  minimis  non  curat  lex,  888. 

difficulties  of  question  at  common  law,  862. 

distant  use,  surplus  of  percolating  water,  1081. 

exceptional  rulings  in  California,  872. 

grant  binding  on  riparian  grantor,  901. 

grant  for,  at  civil  law,  963. 

grant  for  between  parties,  901. 

grants  for,  general  conclusions,  911. 

in  California,  general  conclusions,  897. 

injury  from,  at  common  law,  878n. 

injury  to,  question  of  fact,  878. 

minority  California  rulings  permitting,  873,  886. 

no  question  of  reasonableness,  percolating  water,  1076. 

nonuse  by  riparian  owners  immaterial,  912. 

no  rights  at  common  law,  862. 

not  an  "appropriation,"  896. 

not  under  claim  of  right,  895n. 

of  percolating  water,  1050. 

of  percolating  water  connected  with  stream,  993,  998. 

of  percolating  water,  enjoined.  1046. 

of  storm  water,  in  California,  880,  884. 

per  se  wrongful,  871. 
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NONRIPARIAN  USE  (Continued). 

pleading  and  proof  in  cases  of,  928. 

pollution  of  water  in  or  against,  559. 

prospective  damage  to  nonriparian  owners,  879. 

railway  locomotive,  878n. 

reasonableness  immaterial,  866. 

recent  California  authority,  894. 

reductio  ad  absurdum,  878,  889. 

riparian  pleading  against,  875. 

riparian  waste  prohibited  in  favor  of,  876. 

sale  for  city  supply  improper,  906. 

sale  for,  invalid  against  other  riparian  owners,  904. 

surplus  appropriation  for,  against  riparian  owners,  877. 

temporary  injunction,  895n. 

title  to,  quieted  against  riparian  use,  876. 

tunnel  for,  982,  983,  986. 

well  diminishing  stream  for,  1026. 
NONUSE.     See  Abandonment;  Beneficial  Use;  Diligence;  Forfeiture. 

accident  causing,  320. 

as  affecting  percolating  water  cases,  1079. 

between  riparian  owners,  857. 

by  stockholder  of  mutual  company,  1172. 

decreed  right,  nonuse  of,  1137. 

delay  in  putting  water  to  use,  generally  considered,  413. 

does  not  affect  riparian  rights,  865,  912,  914. 

due  to  litigation,  609n. 

effect  upon  stock  in  mutual  company,  1172. 

five  years,  causes  forfeiture,  615. 

for  period  of  limitations,  618. 

injunction  during,  709. 

immaterial  between  tenants  in  common,  344. 

loss  of  servitude  by,  625n. 

not  affect  Indian  rights,  240. 

not  per  se  an  abandonment,  611. 

not  loss  of  percolating  water,  1042. 

of  land,  does  not  deprive  of  right  to  an  injunction,  536. 

of  part  of  right,  617. 
I          of  percolating  water,  988. 

of  percolating  water,  declaratory  decree,  1065. 

of  percolating  water,  does  not  affect  rights,  1085. 

of  perpetual  water-right  from  company  ditch,  1241. 

of  right,  reservation  in  deed,  903. 

one  year's  allowance  in  Oregon,  618. 

pleading  of,  694. 

presumption  of  abandonment  from,  612. 

reasonable  time,  514. 
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NONUSE  (Continued). 

rule  of,  610. 

times  of,  use  by  others,  504.     See,  also,  Periodical  Appropriations. 

use  by  agent,  C25n. 

Washington  rule  against  riparian  owners,  913. 

while  work  is  being  completed,  321. 
NORTH  DAKOTA. 

forms  used  in,  section  1466. 

public  land  in,  230. 

riparian  rights  in,  137. 

statutes  of,  section  1441. 
NOTICE.     See  Notice  of  Appropriation. 

by  registered  mail  from  State  Engineer,  443. 

constructive,  581. 

constructive,  filings  under  void  statute,  449. 

early  statutes  for  posting,  121. 

effect  of  upon  question  of  negligence,  492. 

from  State  Engineer  by  registered  mail,  1125. 

implied  from  circumstances,  1086. 

needed,  of  adverse  use  between  tenants  in  common,  344. 

of  adjudication  proceedings  of  stream,  1121,  1135. 

of  adverse  use,  632,  1086. 

of  adverse  use  of  percolating  water,  1088. 

of  application  to  use,  453. 

of  appropriation,  unnecessary  upon  condemnation,  669. 

of  change  of  point  of  diversion,  547. 

of  change  of  use,  550. 

of  exercise  of  prescriptive  right,  628. 

of  existing  rates,  1219. 

of  fraud  in  irrigation  districts,  1253. 

of  investigation  of  stream,  1117. 

of  organization  of  reclamation  district,  383n. 

of  pendency  of  procedure,  1124. 

of  petition  to  fix  rates,  1200. 

possession,  424. 

possession  as.     See  Possession. 

possession  is,  of  unrecorded  conveyance,  580. 

preliminary  injunction,  order  to  show  cause,  735. 

preventing  estoppel,  642. 

purchaser  with  notice  of  contract,  576. 

purchaser  with  notice  of  easement,  583. 

purchaser  with  notice  of  executed  license,  601. 

purchaser  with  notice  of  lien,  577. 

purchasers  with  notice  of  unrecorded  right,  580. 

required  before  use  of  percolating  water,  when,  989. 

statute  must  provide,  on  eminent  domain,  657n. 
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NOTICE  (Continued). 

to  be  given  when  consumer  requires  water,  1189. 

to  enlarge  ditch,  665. 

to  new  company,  of  rates  fixed  by  old  company,  1220. 

to  public  service  company,  of  demand  for  water,  1183n. 

to  water  officials,  of  wrongdoing,  1110. 

use  is  constructive  notice,  581n. 
NOTICE  OF  APPROPRIATION.     See  Method  of  Appropriation;  Notice. 

considered  geuerally,  401. 

acknowledgment  of,  402. 

actual  diversion  as  substitute  for,  438. 

affecting  underground  flow  of  stream,  1018. 

alone  gives  no  right,  406. 

amount  claimed  in,  496. 

application  for  permit  a  substitute  for,  440n. 

before  California  code,  399. 

contents  of,  402. 

does  not  itself  withdraw  water,  403. 

duplicate  notices,  403. 

failure  to  post,  405. 

in  forest  reserve,  402. 

in  forest  reserve,  proceedings  after  posting,  417. 

not  applicable  to  percolating  water,  998. 

not  a  water-right,  426. 

not  necessary  for  appropriation,  when,  392. 

permit  a  substitute  for,  448.     See  Permit. 

posting  record,  not  abandonment  of  first.  426,  607. 

posting,  does  not  waive  existing  rights,  393. 

recording.     See  Recording. 

relating  back,  425,  427. 

relating  back  against  patentee,  427. 

sale  of  rights  under,  583. 

unnecessary  to  prescription,  634. 

unnecessary  where  existing  works  are  used,  421. 

varying  from,  402,  403. 
NUISANCE. 

abatement  by  force,  730. 

abatement  of,  712.     See  Injunction. 

artesian  wells  uncapped,  1073. 

at  law,  730. 

criminal,  injunction,  733. 

dam  is  not  per  te,  827. 

damage  from,  701. 

getting  rid  of,  57. 

injunction  against.     See  Injunction. 

irreparable,  when,  706. 

jury  trial,  704. 
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NUISANCE  (Continued), 
parties  to,  686. 
parties  to  action,  690. 
per  se,  nonriparian  use  as,  887. 
per  se,  pollution,  559,  563. 
prescriptive  right  to,  1073. 
priority  or  prescription  affecting,  566. 
public  nuisance,  1003. 
public  nuisance  declared  by  statute,  1073. 
public  nuisance  interfering  with  navigation,  936. 
public  nuisance  of  percolating  water  regulated  by  statutes,  1072. 
public  nuisance,  parties  to  suit,  569. 
public  nuisance,  prescription  cannot  sustain,  623,  936. 
public  nuisance,  priority  or  prescription  not  sanction,  566. 
reservoir  above  unused  ditch,  321. 
special  damages  from  public  nuisance,  943. 
venue  of,  692. 

OCCUPANCY. 

of  forest  reserves.     See  Forest  Reserves. 

of  public  land.     See  Public  Domain. 

priority  of.     See  Priority. 
OFFICE  FOUND,  341. 
OIL. 

compared  to  percolating  water,  1041. 

in  stream  killing  cattle,  563. 

abandonment  of,  408,  607. 

pollution  caused  by,  560n,  567. 

water  from  abandoned  oil  well,  408,  607. 
OKLAHOMA. 

public  land  in,  230. 

riparian  rights  in,  139. 

statutes  of,  section  1442. 
OPTION. 

assignment  of,  577. 
OREGON. 

domestic  use,  riparian  right  in,  145n. 

forms  used  in,  section  1467. 

irrigation  districts  in,  1263. 

new  doctrine  upon  Desert  Land  Act,  158;  160. 

public  land  in,  230. 

riparian  legislation  in,  154. 

riparian  rights  in,  138. 

riparian  right  for  domestic  use  in,  126. 

riparian  rights  rejected  in,  141. 

royalty  on  water-power,  151. 

statutes  of,  section  1443. 
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OVERFLOW.     See  Drainage;  Floods;  Storm  Water,  etc. 

grass  produced  by,  409. 

irrigation  from  natural  overflow,  816. 

of  reservoir,  etc.,  considered  generally,  492. 
OWNER. 

appropriation  not  of  water,  289. 

riparian.     See  Riparian  Proprietor. 
OWNERSHIP.     See  Property;   Title,  etc. 

absolute  in  percolating  water,  old  rule,  977. 

by  prescription,  alleging,  695. 

indications  of,  424. 

injunction  to  protect,  536. 

of  flowing  water,  nature  of  the  right,  24. 

of  water  in  a  canal,  24n. 

of  water  in  natural  state,  973. 

possession  distinguished  from,  266. 

private,  in  water  severed  from  stream,  22. 

% 

PARAMOUNT  TITLE. 

claims  subject  to.     See  Disseisin. 

in  waste  or  seepage  water,  49. 
PARCEL.     See  Appurtenance. 

percolating  water  of  adjacent  land,  1042. 

riparian  right  part  and  parcel  of  riparian  land,  777.     See  Riparian  Rights. 
PARI  DELICTO.     See  Criminal  Law. 

as  affecting  priority,  438n. 

as  defense  to  action,  686. 

in  pollution,  569.     See  Criminal  Law. 
PAROL  SALE.     See  Conveyance;  Sale,  etc. 

considered  generally,  595. 

abandonment  resulting  from,  613. 

in  pioneer  days,  methods  of,  89. 

loss  of  priority  by,  596. 

parol  licenses  executed,  601. 

part  performance  in  equity,  600. 

specific  performance  in  equity,  600. 

statute  of  frauds,  574. 
PARTIES  TO  ACTION.     See  Persons. 

considered  generally,  679. 

abatement  of  nuisance  by  act  of,  730. 

adjudication  decreed  finding  upon,  1133. 

adjudications  confined  to  parties  litigant,  266. 

apportionment  confined  to,  826. 

attorney  general,  suits  by,  1074. 

concealed,  service  of  process.  1124. 

change  of  point  of  diversion,  suit  for  searches  rights  of  parties  only,  545. 

complaining  of  public  nuisance,  1073. 
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PARTIES  TO  ACTION  (Continued). 

consumers  bound  by  judgment  against  corporation,  1247. 
consumers  not  necessary  parties  to  decree  for  priority,  1127. 
corporation,  690. 

corporation  or  consumer  as  party,  1246. 
cotenant  not  indispensable,  344n. 
cross-bill  to  bring  in  parties,  683. 
default  by,  705. 

defendants,  determination  of  rights  among  themselves,  689. 
defendants,  residence  of,  692. 
government,  only,  can  question  alienage,  341. 
grant  joined  in  by  all,  904. 
in  action  to  enforce  pro-rating,  328. 
in  condemnation  proceeding,  671,  672. 
in  different  water  district,  1130. 
injunction  injuring  strangers,  720. 
injunction,  parties  to.     See  Injunction, 
injury  to  persons  not  privy  to  case,  828. 
injury  to  strangers  from  change  of  use,  534. 
joinder,  generally  considered,  687  et  seq.,  1126. 
joinder  for  adjudication  of  rights,  1129. 
joinder  in  percolating  water  cases,  1090. 
joinder  in  suit  for  specific  performance,  1247. 
joinder  of  issue  between,  689. 
judgment  binding  upon,  1134. 
judicial  notice  of  outstanding  rights,  698. 
jurisdiction  over,  on  interstate  streams,  369. 
landlord  and  tenant,  691.     See  Landlord  and  Tenant, 
mortgagee  suing,  690. 
mortgage  foreclosure,  579n. 

nonriparian  owner  cannot  sue  riparian  owners  in  his  own  name,  905,  907. 
nuisance,  686. 
on  eminent  domain,  673. 
one  litigant  party,  686. 
one  suing  "for  benefit  of  all,"  686. 
order  to  bring  in,  687. 
ousting  jurisdiction,  689. 
out  of  the  State,  1124. 
public  nuisance,  690.     See  Nuisance, 
public  official,  suit  by  to  establish  water-rights,  198. 
purchaser  of  water-right,  690. 
real  party  in  interest,  1123. 
riparian  proprietors,  925. 
riparian  owners  not  litigating,  826. 
riparian  rights  confined  to  parties  litigant,  891. 
strangers,  hardship  to,  720. 
strangers  to  owner  cannot  set  up  rights  of,  420. 


INDEX.  (3ded.)  1987 

[Reference!  are  to  pages.     Vol.  I,  pp.  1-967;  Vol.  H,  pp.  969-1767.] 

PARTIES  TO  ACTION  (Continued). 

strangers  to  suit,  679. 

strangers  to  suit  in  pollution  cases,  568. 

strangers  to  suit  not  adjudicated,  1137. 

successors  in  interest  bound  by  decree,  931. 

suit  by  attorney  general,  686. 

to  condemnation  suit,  920. 

to  enjoin  water  officials,  1110. 

United  States  and  public  land,  88. 

United  States  suing  on  behalf  of  Reclamation  Service,  1277. 

water  commission,  681. 

water  commission,  in  suit  to  change  use,  550. 
PARTITION. 

apportionment  between  riparian  owners  distinguished,  824. 

between  tenants  in  common  results  in  sale,  343. 

impossible  between  riparian  owners.  824. 

of  land,  appurtenances  therewith,  593. 

of  riparian  contracts  binding  between  parties,  901. 

of  riparian  land  binding  between  parties,  779,  902. 

of  riparian  land  carries  riparian  title,  779. 

of  riparian  rights.     See  Apportionment. 
PARTNERSHIP. 

in  water-rights,  343. 

partnership  ditches,  345. 
PASTURAGE. 

water  to  grow  grass,  409. 
PATENT  TO  LANDS.     See  Public  Domain. 

as  color  of  title  to  water,  633. 

before  final  proof,  sale  of  water-right,  571X 

carries  minerals,  181. 

carrying  riparian  rights,  181. 

construction  of,  when  silent  on  waters,  211. 

distinguished  from  Mexican  grant,  222. 

ditch  over,  Chapter  10. 

effect  of,  on  ditch-building,  247. 

effect  of,  on  water-rights,  280. 

effect  of,  on  water  or  ditch  appropriated  before  1866,  115. 

effect  of  State  law,  201. 

entryman,  1260.     See  Entryman. 

excepting  clause,  protecting  water  and  ditch  rights,  274. 

Federal,  to  water-rights,  179. 

final  proof,  sale  of  water-right  before.  549. 

final  proof  under  Reclamation  Act,  1286. 

for  Federal  right  of  way,  475. 

government  ditches  on  land  patented  since  1890.  254. 

government  subdivisions  as  bounding  riparian  lands,  839. 

homestead.    See  Homestead. 
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PATENT  TO  LANDS  (Continued). 

in  Colorado,  carries  no  water-rights,  191. 

Mexican  grant,  legal  nature  of,  279n. 

not  necessary  to  protect  settler  against  diversions,  281. 

patented  placer  mine  in  stream,  395. 

relating  back  to  entry,  838. 

relates  back  to  settlement,  280. 

reservation  of  accrued  water-rights,  273. 

reservation  of  water-rights  by  Congress,  184. 

revoking  possessory  rights,  94. 

rights  of  settler  before  patent,  against  railway,  282. 

riparian  rights  conferred  by,  95. 

eale  before,  572n. 

subject  to  existing  ditch,  234. 

subject  to  existing  ditches  and  water-rights,  108. 

subsequent  to  a  ditch  on  public  land,  272. 

title  under,  question  of  local  law,  210. 

to  mines,  legislation  for,  106. 

to  State  under  Carey  Act,  1270. 

when  takes  effect,  280. 

widows  and  heirs  of  entrymen,  1285. 

within  forest  reserves,  459. 
PEACEABLE.     See  Prescription. 
PENITENTIARY. 

riparian  rights  for,  804. 
PEOPLE.     See  Public. 

PERCOLATING  WATER.     See,  also,  Seepage  and  Evaporation;  Subflow;  Un- 
derground Stream;  Water,  etc. 

absolute  ownership  rule,  977. 

act  of  God  causing  decrease,  1070n. 

adverse  use  of.     See  Prescriptive  Right  to,  infra. 

American  rule  of,  973. 

analogy  to  diffused  surface  water,  971n. 

analogy  to  riparian  rights,  1004. 

and  stream  in  one  general  supply,  993. 

apportionment,  989,  1064. 

apportionment  for  distant  lands,  983. 

apportionment  inapplicable  to  distant  use,  1077. 

appropriation,  305n,  1071. 

appropriation  not  applied,  266n,  994,  1000,  1079,  1083. 

appropriation  of  surplus,   1047. 

appropriation,  underground  lakes,  1037. 

artesian  belt,  1030. 

artesian  wells,  considered  generally,  1037.     See  Wells. 

attorney  general,  suits  by,  1074. 

basis  of  new  rule,  33,  994. 

burden  of  proof  of  injury,  1082. 
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PERCOLATING  WATER  (Continued). 

burden  of  proof  of  unreasonableness,  1052. 
California  cases,  973. 

California  Coast  Range  valley  structure,  1028. 
catchment  basin,  985. 
change  from  ditch  to  well,  1085. 
change  from  stream  to  wells,  1087. 
change  of  point  of  diversion,  1066. 
change  of  wells,  1066. 
change  to  wells  from  ditch,  1067. 
civil-law  rule  of,  971. 
collection  of  recent  case,  1008. 
common-law  rule,  970. 
common  supply  from,  1044. 
compared  to  riparian  rights,  1076. 
compulsion  of,  1064n. 

conclusions  concerning  adjacent  lands,  1058. 
conclusion  regarding  new  rule,  1094. 
condemnation  of,  669. 

condemnation  of  underground  reservoir,  1031. 
confined  to  overlying  landowners,  1042. 
connected  with  streams,  1034. 
contracts  concerning,  1089. 
contrasted  with  law  of  watercourses,  972. 
correlative  right  in,  old  rule,  972. 
correlative  rights  in,  new  rule,  991,  1063. 
cujus  est  solum  maxim,  977,  984,  998,  1093. 
cujus  est  solum  in  California,  1040. 
damage  and  new  rule,  1002. 

damage  caused  by.     See  Negligence;  Seepage,  etc. 
damage  not  implied,  1077. 
damages  for  distant  use  of,  979. 
declaratory  decree  in  cases  of,  989,  1065,  1080. 
decrees,  considered  generally,  1090. 
definite  stream,  982. 
definition  of,  996,  1027. 
de  minimis  applied,  1081n. 
development  of,  by  contract,  1089. 
doctrine  of  Katz  v.  Walkinshaw,  995n. 
difficulty  of  cases,  1092. 
difficulty  of  defining,  993. 
diffusing  underground  from  stream,  991. 
diffused  underground  water,  considered  generally,  1026. 
diminished  by  change  of  prior  use,  533. 
distant  use  at  specific  times,  989. 
distant  use  by  both  parties,  1083. 
distant  use,  injunction  against,  1046. 
Water  Rights— 124 
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PERCOLATING  WATER  (Continued). 

distant  use  prevailing  over  local  use,  997. 

distant  use  without  damages,  987. 

distinguished  from  running  water,  6,  30,  768,  1041. 

distinguished  from  underflow  of  streams,  1015. 

doing  damage,  492.     See  Seepage. 

drainage,  considered  generally,  1067. 

drainage  injuring  supply,  978. 

drained   by   mine,   1069. 

drought  causing  sinking  of  new  wells,  1066. 

duty  of,  1072. 

English  rule,  970. 

English  rule  modified  in  America,  973. 

equality  of  overlying  landowners,  994,  1061. 

estoppel  against  public  service  company,  990. 

estoppel  in  public  use  cases,  1086. 

estoppel  to  question,  1544. 

evidence,  considered  generally,  1090. 

evidence  requisite  for  apportionment,  1064. 

excavation  near  bed  of  stream,  981. 

excessive  local  use,  1075. 

feeding  springs,  357,  358. 

findings  must  be  specific,  983,  1092. 

flowing  wells  changed  to  pumping,  991. 

from  artificial  source,  49n,  53. 

from  artificial  works,  damage  caused,  491. 

from  irrigation  into  mines,  1071. 

gallery  produces  inclined  plane  of  depression,  1091. 

general  conclusion  regarding,  1048. 

geological  conditions  immaterial,  1091, 

geological  movement  of,  1027. 

grant  of,  1038. 

heavy   pumps,   1005. 

historical,  970. 

hotel  or  bath-house,  1004. 

importance  of,  1029. 

improvement  of  land  draining,  1068.  . 

in  California  district  courts  of  appeal,  1003. 

injunction  against  damage,  1057,  1077. 

injunction  against  diversion  of  stream  supplying,  999. 

intercepted  from  streams,  1025. 

interference  in  use  of  one's  own  land,  1046. 

interference  with  streams  by  a  well  for  one's  own  land,  1025. 

irrigation  from,  1062. 

joinder  of  parties,  1090.     See  Parties  to  Action. 

Katz  v.  Walkinshaw  compared  to  Lux  v.  Haggin,  980. 

Katz  v.  Walkinshaw,  facts  in,  974. 
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PERCOLATING  WATER  (Continued). 

land  upon  which  no  water  has  been  used,  988,  989. 

land  worthless  excepting  for  water  content,  979. 

local  conditions  affecting,  1007. 

local  use  by  both  parties,  995,  1004,  1075. 

loss  incidental  to  use  of  own  land,  1069. 

lowering  water  plane  not  per  se  wrongful,  1078. 

making  merchandise  of,  1056. 

malice  distinguished,  1005,  1051. 

means  of  use,  1065. 

measure  of  damages,  1003,  1090.     See  Damages. 

merger  with  riparian  rights,  1038. 

mine  draining,  1068. 

mining  regions,  importance  in,  1070. 

miscellaneous  recent  eastern  rulings,  1004. 

movement  of,  1017,  1027. 

motive  in  cases  of,  1072. 

mutual  company  taking,  1058. 

"narrows"  at  outlet  of  valley,  1034. 

natural  right  to,  1042. 

natural  subirrigation,  396,  1077. 

natural  uses  in,  1064. 

new  California  doctrine  stated,  973,  978,  995;  999,  1025. 

new  rule  based  upon  right  of  access,  48. 

new  rule,  comments  upon,  1093. 

new  rule  compared  to  prior  appropriation,  1045. 

new  rule  compared  to  riparian  rights,  994,  1043,  1044,  1045,  1059. 

new  rule  compared  to  watercourses,  978. 

new  rule  is  in  experimental  stage,  1093. 

New  York  rule,  1064n. 

nonriparian  land  enjoying  privilege  of,  998. 

nonuse  does  not  affect  right,  989,  1042,  1079,  1086. 

no  presumption  of  unreasonable  use,  993n. 

normal  conditions  preserved  by  artificial*  plan,  lOOln. 

notice  to  be  given  of  use,  989. 

notice  of  appropriation  ineffectual,  998. 

old  rule,  authorities  reviewed,  976. 

old  rule,  reasons  for,  1071. 

old  rule  stated,  972. 

on  public  hind,  appropriation  of,  1048. 

paramount  right  to,  996,  1048. 

part  and  parcel  of  adjacent  land,  1042.     See  Parcel. 

permit  from  State  Engineer  not  required,  438,  439,  1048n. 

pleading  against  distant  use  of,  975n. 

preferences   between    uses,    1051. 

preliminary  injunction,   725. 

prescriptive  right  to,  632,  638,  971n,  1066,  1073,  1085. 
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PERCOLATING  WATER  (Continued). 

pressure  diminished  not  per  se  wrongful,  1079. 

pressure   in   artesian   strata,   1001. 

pressure  not  essential,  1002n. 

presumption    against    underground    stream,    1012. 

priority  of  appropriation  not  applied,  980,  988,  989,  994,  1065. 

property   in   natural   state,   10,    1040. 

prospective  damage  to   local  land,   1079. 

public  policy  in,  972. 

public  regulation  of,  1037. 

pueblo  right  in,  70. 

pumping  for  sale,  1057. 

pumping  restrained,  989. 

purposes   of   use,   1050. 

question  of  degree  between  neighboring  landowners,  1062. 

rainfall  as  affecting,  1082. 

reasonableness  inapplicable  to  distant  use,   1076. 

reasonable  use  between  neighboring  owners,  considered  generally,  1061. 

reasonable  use  defined,  994,  1051. 

reasonable  use,  in  older  cases,  976. 

reasonable   use,   sale   is   not,    1057. 

recapitulation  of  recent  California  cases,  1005. 

reduced   to   possession,    1041. 

reserved  in  deed,  988,  1089n,  1090. 

right  in,  is  usufructuary,  1041. 

riparian  rights  in,   791. 

rule  of  Katz  v.  Walkinshaw  stated,  1084 

running  water  distinguished  from,  6. 

sale    of,    enjoined,    1057. 

sale  to  city,  1005. 

sanatorium,  wells  for,  1064n. 

sic  utere  tuo  applied,  976,  982,  984,  994,  997,  998,  1043,  1063. 

source   of  river  in,   995. 

sources  of  supply  of,  1030. 

State  authority  to  regulate,  220n. 

statutory  regulation  of,  1072,  1073. 

storm  waters  affecting  supply,  1001. 

strata,  situation  of,  1091. 

streams   dependent   upon,   1023. 

stream  or   definite  bed   not   essential,   990n. 

subflow  of  streams  considered  generally,  1012.     See  Subflow. 

suit  to  prevent  pumping  of  ground  water,  1005. 

supplying   city,    1053. 

surplus  taken  to  distant  land,  989,   1081. 

surrounding  circumstances  govern,  1063. 

taking  whole   supply  for  one's   own   irrigation,   1063. 

technical   nature   of   evidence,   1092. 
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PERCOLATING  WATER  (Continued). 

temporary  waste  of,  1062. 

title  of  landowners  to,  under  new  rule,  104L 

tributaries,  impairment  of,  39. 

tributary  to  a   river,   17n. 

tributary  to  stream  is  part  thereof,  1024. 

tributary  to  watercourses,  considered  generally,  1022. 

tunnel  of  riparian  owner,  827.     See,  also,  Tunnel. 

type  of  land   previous  to,  1030. 

underground  lake,  984,  995,  1030. 

underground  percolation  of,   1023. 

underground   reservoir,   1004,   1006. 

underground  reservoirs,  considered  generally,  1030. 

underground  reservoir  defined,  1032. 

underground  reservoir  not  essential,  1033. 

underground  reservoir  structure,  1032. 

underground  reservoir  supplied  by,  or  supplying  surface  stream,  1034. 

underground  streams,  considered  generally,  1011,  1091. 

use  confined  to  adjacent  land,  1056. 

use  confined  to  one's  own  land,  1050. 

use  must  be  for  the  benefit  of  the  land,  1062. 

value  of,  978. 

various  subordinate  rulings,  1002. 

velocity  of,  1027,  1028n. 

waste  of,  1004,  1084. 

waste  of,  for  benefit  of  land,  1067. 

water  level   defined,  1027. 

water  level  lowered,  985,  1077.    See,  also,  Water  Level. 

watershed   as  affecting,  1082. 

well  produces  cone  of  depression,  1091. 

when    prescriptive    right    arises,    1086. 
PERFORMANCE. 

part  performance  in  equity.     See  Statute  of  Fraud* 
PERIODICAL    APPROPRIATION.    See   Beneficial    Use. 

cannot   be   changed,   533. 

decree  enforcing,  727,  728. 

generally,  318. 

riparian  rights  compared  with,  822. 

times  of  nonuse,  504,  511. 
PERMISSION. 

to    build   ditch.     See   License. 

prescription  affected  by,  634.     See  Prescription. 
PERMIT.     See  Method  of  Appropriation. 

appeal  from  cancellation  of,  1106. 

application  for,  considered  generally,  439. 

approval   required   before   right    arises.   440. 

assignment  of,  recording  with  State  Engineer,  584. 
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PERMIT  (Continued), 
cancellation   of,   451. 
cancellation  of,  appeal  from,  451. 
cancellation  of,  by  State  Engineer,  1106. 
cancellation  of,  nature  of  proceeding,  1102. 
cannot  impair  vested  right,  1103. 

cannot  sanction  ditches  on  another's  private  land,  246. 
debris  commission,   mining,  565. 
failure  to  get,  effect  of,  437,  454. 
failure  to  protest  against  issuance  of,  1104. 
forest  reserves.     See  Forest  Reserves, 
for  power,  Forest  Service  Rules  of  1911,  468. 
for  use  in  another  State,  445. 
for  use  of  seepage  water,  380. 
grant  of,  in  National  Forest,  459. 

Indian   reservation,  waters   on,   238n.     See   Indian   Reservations, 
injunction   against   party  holding,   1106. 
issuance  of,  by  State  Engineer,  442. 
issued  in  excess  of  authority,   1104. 
may  be  assigned,  448. 

mineral  waters,  to  extract  in  California,  455. 
nature  of,  considered  generally,  448  et  seq. 
not  itself  a  water-right,  448. 
not  real  property,  448. 

not  required  for  percolating  water,   1048n, 
permit    system,    practical    operation,    440. 
power  to   deny,   1096. 
primary   and   secondary   permits,    1244. 
priority   dates   from,   453. 
rejection,  considered  generally,  443. 
rejection  in  public  interest,  150,  444. 
rejection  of  California  water-power  projects,  454. 
rejections,  practical  operation,  446. 
renewal,  California  Water-power  Act,  455. 
renewal  of  Forest  Service  permit,  459. 
revocable  Forest  Service  permits,  458,  459. 

revocable  Forest  Service  permits,  effect  of  patenting  land,  275. 
revocation  by  United  States,  463. 
sale  of  permit,  584. 

"special  use  permit"  from  Forest  Service,  458. 
statutes  for,  rights   acquired  before  enactment,  438. 
substitute  for  notice,  448. 
system  requiring,  for  appropriations,  435. 
to  appropriate  interstate  stream,  368n. 
to  appropriate,  is  not  real  property,  300. 
to  change  place  of  use,  296. 
to  change  point  of  diversion,  547. 
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PERMIT  (Continued). 

water-power  in  California,  454.     See  Power. 

when  invalid,   1105. 
PERPETUAL  WATER-RIGHT.     See  Water-right. 

distinguished  from  rental  right,  1243. 

under  Carey  Act,  1266. 
PERSONAL  PROPERTY. 

cistern,  water  in,   24. 

contracts  for  water  as,   62,  572. 

in    fish,    947. 

in   water   of   stream,    766. 

larceny   of   water,   23,   34. 

mining  claim  at  one  time  regarded  as,  595. 

taxation   of   water   as,   34,   301,   1254. 

water  as,  generally,  33. 

water  as,  larceny  of,  731. 

water  in  a  pitcher,  23. 

water  in  a  pipe,  23. 

water  in  a  pond,  not  always  reduced  to  possession,  18. 

water-power  not  a  chattel,  9. 

water-right  is  not,  299. 

water-right  is  realty,  298. 

water  taxed  as,  34,  301,  1254. 
PERSONS.     See    Parties. 

appropriation  by  corporations,  348.     See  Corporations;  Public  Service. 

appropriation  by  riparian  owner,  345.     See  Riparian  Right. 

appropriation  by  tenants  in  common,  343.     See  Tenants  in  Common. 

appropriation  by  trespassers,  342.     See  Trespassers. 

appropriation  by  United   States,   350.     See   National   Irrigation. 

who  can  appropriate,  generally,  341. 
PETITION. 

for  formation  of  reclamatien  district,  383. 

for  organization  of  irrigation  districts,  1252,  1260. 

for  permit.     See  Permit. 

signature  by  attorneys  in  fact,  1260. 

PHANTOM  OP  RIPARIAN  BIGHTS,  123,  189.    See  Words  and  Phrases. 
PIER.     See  Wharfage. 
PIONEERS. 

customs  of,  in  California,  72. 

proposals  to  remove  from  public  land,  87. 
PIPES.     See  Ditch;  Percolating  Water,  etc. 

apparent  easement,  588. 

appurtenance  passing  on  sale,  591. 

defective,  license  for,  495. 

dimension  not  specified  in  grant,  485. 

doing  no  damage,  1081n. 
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PIPES  (Continued). 

estoppel  to  remove,  601n. 

leaks  from,  526. 

right  to,  realty,  299. 

saving  seepage  and  evaporation,  41. 

saving  seepage  in  stream-bed,  1021. 

size  of  stated  in  notice  of  appropriation,  402. 

substituted  for  ditch,   539,  540,   541,   714. 

substituted  for  stream-bed,    1018. 

substitution  for  ditch  not  compulsory,  541. 

underground,  near  spring,  982. 

underground  prescription,  632. 

washed  away,  injunction,  714. 

water  in,  23. 

water  in,  personalty,  33. 

water  in,  ownership  of,  486. 

PLACE  OF  DIVERSION.     See  Point  of  Diversion. 
PLACE  OF  USE.     See  Appurtenance. 

adhering  in  land  irrigated,  550. 

allegation  of,  unnecessary  in'  complaint,  695. 

beyond  watershed,  389n. 

branches  to  new  localities,  530. 

change  from  one  position  of  one's  land  to  another,  549. 

change  from  one  water  district  to  another,  545. 

change  of,  considered  generally,  548.     See,  also,  Change  of  Use. 

change  of,  by  riparian  owner,  828. 

change  of,  by  stockholder  of  mutual  company,  1172. 

change  of,  injury  from,  550. 

change  of,  on  sale  of  right,  552. 

change  of,  permit  required,  550. 

change  of,  statutory  restrictions,  296,  550. 

immaterial  in  making  appropriation,  390. 

immaterial  upon  prescription,  634. 

may  be  outside  of  State,  generally,  198. 

outside  of  State,  365. 

outside  of  State,  approval  of  application,  445. 

priority  is  independent  of,  294. 

statement  in  notice  of  appropriation,  402. 

title  to,  not  element  in  water  appropriation,  341. 
PLACER  MINING.     See  Mining. 
PLAINTIFFS.     See  Parties;  Pleading,  etc. 

determination  of  rights  among  themselves,  689. 
PLEADING.     See,  also,  Burden  of  Proof;   Parties;   Procedure,  etc. 

considered  generally,  691. 

against  distant  use  of  percolating  water,  975n, 

against  water  officials,  1110. 


INDEX.  (3ded.)  1877 

[References  are  to  pages.     Vol.  I,  pp.  1-967;  Vol.  n,  pp.  069-1767.] 

PLEADING  (Continued). 

allegations  in  complaint,  693. 

allegations  in  complaint  of  riparian  owner,  928,  929. 

allegation  of  ownership,  624. 

allegation  of  right,  694. 

alleging  appropriation,  693, 

alleging  damages,  698. 

alleging  nonuser,  694. 

alleging  speculative  intent,  507n. 

appearance,  688. 

between  riparian  owners,  926. 

between  riparian  and   nonriparian   owners,  928. 

complaint,  allegation    in,    considered    generally,    693. 

complaint,  allegation  of  actual  use  by  appropriator,  499. 

complaint  of  riparian  owner,  928. 

conclusion  of  law,  407n. 

complaint  of  prescriptive  right,  624n. 

cross-bill  by  defendant,  727. 

cross-bill,  defendant  filing,  705. 

cross-complaint,  upon  interstate  stream,  371. 

customs,  how  pleaded,  695. 

defensive  matters,  694. 

early  common-law  water  cases,  738. 

for  apportionment  between  local  users  of  percolating  water,  1091. 

former  decree,  695.     See  Decree;  Res  Adjudicata,  etc. 

general  denial,  624n. 

information  and  belief,  695. 

methods  of  use,  694. 

name  "riparian"  need  not  be  used,  930. 

necessity  for  condemnation,  672. 

nonriparian  owner,  at  common  law,  general  rule,  871. 

payment  of  taxes,  624n. 

place  of  use,  allegation  unnecessary,  695. 

prescription,  how  pleaded,  624,  631,  737. 

prescription,  under  general  allegation  of  ownership,  695. 

quantum  of  damages,  702n. 

requisites  for  mandamus,  1189. 

riparian  against  nonriparian  owner,  875. 

riparian  needs  between  riparian  owners,  926. 

riparian  rights,  how  pleaded,  928. 

separate  counts,  693. 

speculation,  alleging  speculative  intent,  407n. 

speculation,  how  pleaded,  694n. 

surplusage,  694. 

that  no  one  will  be  injured,  292. 

that  plaintiff  is  in  a  position  to  use  the  water,  499. 
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PLEADING  (Continued). 

title  need  not  be  deraigned,  694. 

ultimate  facts  only,  694. 
POINT  OF  DIVERSION. 

change  of,  considered  generally,  542.     See,  also,  Change  of  Use. 

change  of,  by  stockholder  of  mutual  company,  546n,  1172. 

change  of,  cannot   be   questioned  by  water  commissioner,   1111. 

change  of,  determination  of  abandonment  or  priority  in  same  suit,  545. 

change  of,  does  not  question  priority,  1136. 

change  of,  from  main  stream  to  a  point  on  canal,  1247. 

change  of,  from  stream  to  company  ditch,  1242. 

change  of,  in  adjudication  of  priority,  1131. 

change  of,  must  not  impair  vested  rights,  547. 

change  of,  on  public  land,  524. 

change  of,  percolating  water  cases,  991. 

change  of,  permitted   in   part   only,  546. 

change  of,  right  existed  before  statute,  547. 

change  of,  rights  of  strangers  to  suit  immaterial,  545. 

change  of,  statutory  procedure,  544. 

change  of,  suit  for,  abandonment  cannot  be  determined,  545. 

change  of,  suit  for,  determination  of  priority  in,  545. 

change  of,  times  of  use  affected  by,  546. 

change  of,  to  another  district,  545. 

decree  for  change  of,  requires  determination  of  volume,  1130. 

determination  of  priority  in  suit  to  change,  1131. 

double  point,  543. 

injury  from  change  of,  543. 

injury  from,  to  strangers  to  suit,  534. 

location  of,  531. 

may  be  within  or  without  settler's  boundary,  263. 

on  homestead  before  patent,  283. 

permit  to  change,  from  State  Engineer,  required,  547. 

suit  to  change,  question  of  abandonment  immaterial,  606. 

storage  in  reservoir,  point  of  diversion,  543n. 

upon  one's  own  land,  262. 
POISONING  WATER. 

action  for,  9. 

crimes.     See  Criminal  Law. 
POLICE  POWER. 

adjudication  of  rights  under  police  power,  1116. 

administration  under,  1097. 

criminal  provisions.     See  Criminal  Law. 

defined,  180n. 

distinguished  from  State  ownership,  197. 

in  water  matters,  733. 

of  Congress,  on  public  land,  183. 

over  percolating  water,  1037. 
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POLICE  POWER  (Continued). 

over  regulation  of  use  of  water,  14. 

rate  fixing  under,  1197. 

regulation  of  diversion  of  water,  1100. 

regulation  under,  of  public  service,  1162. 

statutes  for  adjudication  of  rights,  1123. 

statutes  regulating  percolating  water,  1073. 

to  prevent  diversion  to  another  State,  220. 
POLICY.     See  Public  Policy. 

of  State,  limitations  on,  201. 
POLLUTION. 

considered  generally,  558. 

at  common  law  of  riparian  rights,  559,  796. 

between  miners,  under  law  of  prior  appropriation,  331. 

California  debris  commission,  565. 

care  no  excuse,  567. 

cattle  fouling  water,  560. 

cemetery,  563. 

coal,  564. 

eonstitutional  preference  to  mining  does  not  sanction  pollution,  327. 

contract  binding  parties.  561. 

continuous  injury,  567. 

criminal,  563,  569,  732,  733. 

dairy,  566n. 

damages  for,  700n. 

damnum  absque  injuria,  567. 

distinction  between  common  law  and  prior  appropriation,  559,  561n, 

effect  of  priority,  565. 

gas-works,  563. 

general  conclusions  concerning,  569. 

health  impaired  by,  563. 

hotel  refuse,  567. 

in  improvement  of  navigation,  944n. 

injunction  against,  560n,  563,  568,  720. 

in  legitimate  business,  560. 

interfering  with  domestic  use,  at  common  law,  798. 

lumber  rotting  in  stream,  560n. 

mining  debris,  considered  generally,  563.     See  Mines  and  Mining. 

mine  refuse,  560n. 

navigation  impaired,  565. 

necessity  for,  563. 

nonriparian  owners  cannot  sue  riparian  owners  for,  905,  907. 

nonriparian  owners,  injury  to,  909n. 

nuisance,  563. 

of  air,  369n. 

of  interstate  stream,  363. 

of  underground  water,  568. 
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POLLUTION  (Continued). 

oil  causing,  560n,  563,  567. 

paper  pulp,  560n. 

preference  in  constitution  to  mining,  567. 

prior  appropriator  protected  against,  561. 

question  of  fact  for  the  jury,  565. 

reasonable  use  not  concern  nonriparian  owners,  559. 

sawdust,  563. 

sawmill,  566n. 

settling  boxes  for  mine  tailings,  712. 

sewage,  563,  568. 

sheep,  566n. 

smoke  cases,  567n. 

strangers  to  suit,  rights  of,  568. 

test  of,  under  law  of  priority,  562. 

venue  of  action,  692. 

Western  questions,  558. 
PONDS.     See  Lakes. 

ornamental,  riparian  rights,  804. 

water  in,  as  property,  18,  23,  24n,  28. 
PORTS.     See  Harbors,  etc. 

regulation  of  use  of,  8. 
POSSESSION. 

abandonment  of.     See  Abandonment. 

ancient  possession,  736. 

appropriation  deduced  from,  167. 

basis  of  appropriation,  388. 

between  disseisors,  265. 

distinguished  from  the,  266. 

of  running  water  as  a  corpus,  15. 

indicates  ownership,  424. 

no  common-law  source  of  title,  267. 

notice  of  unrecorded  right,  580. 

of  public  land,  riparian  rights  of,  284. 

possessory  rights  on  public  land.     See  Possessory  Rights;  Public  Domain. 

protected  against  all  but  true  owner,  437. 

riparian  rights  conferred  by  possession  of  land,  786. 

tenure  by,  at  common  law,  266. 

title  by,  in  things  without  an  owner,  3. 

title  to  corpus  of  water  by,  7. 

water  reduced  to,  generally,  22. 

what  acts  reduce  water  to,  25. 

what  constitutes,  424. 

when  regarded  as  title,  to  public  land,  281. 
POSSESSORY  RIGHTS.     See  Public  Domain. 

appropriation  arose  as,  on  public  land,  167. 

changed  to  freehold  in  waters  on  public  land,  302. 
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POSSESSORY  RIGHTS  (Continued). 

conveyance  of,  579. 

definition  of,  684. 

on  public  land  in  pioneer  days,  87.     See  Public  Domain. 

origin  of  method  of  appropriating,  388. 

parol  sale  of,  595. 

possessory  rights  against  wrongdoers,  738. 

right  of  way  over  land,  282n. 

when  regarded  as  owner,  281. 

POSTING  NOTICE.     See  Notice  of  Appropriation;  Permit,  etc. 
POWER.     See,  also,  Mill. 

acceleration  and  retardation  of  flow,  924. 

act  of  1866,  applicability  to,  477. 

and  irrigation,  adjustment  of  conflicting  rights,  335,  337. 

and  irrigation  on  the  same  stream,  819. 

appropriation  for,  410. 

appropriation  for,  against  health  resort,  398. 

appropriation  for  a  mill,  316. 

appropriation  for,  in  California,  205. 

California  fees  and  royalties,  455. 

California  statute  of,  1911. 

change  from,  to  irrigation,  555. 

change  from,  to  storage  or  irrigation.  316. 

change  to,  from  irrigation,  mining,  etc.,  555. 

change  to  from  mining,  531. 

change  to,  from  other  uses,  prohibited  in  California,  555n. 

company  does  not  own   water  in  pond,  18. 

condemnation  for,  658,  662. 

development  of  hydro  electric  companies,  1144. 

development  of,  in  France,  667. 

diligence  in  construction  work,  452. 

electric  generation  is  beneficial  use,  410. 

electric  light   plant,   change   to   from   flour-mill,   555n. 

Federal  bonds,  stipulations  and  royalties,  465. 

Federal  control,  confined  to  rights  of  way  and  reservoir  rites,  212. 

Federal  right  of  way  for,  462  et  seq. 

fees  payable  to  State,  441. 

fifty  year  right  of  way  on  public  lands  under  A.  C.  March  4,  1911,  464. 

Forest  Service  rules  of  1911,  468. 

franchise  for.     See  Franchise;  Permit,  etc. 

franchise,  fifty  years,  on  public  lands,  464.  , 

franchise,  forty  years  in  Oregon,  453. 

franchise  twenty-five  years,  California,  455. 

French  law  of  water-powers,  965. 

grant  of,  meaning  of  term,  9. 

horse-power  defined,  522. 

hydraulic  ram,  903. 
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POWER  (Continued). 

interfering  with  irrigation,  328,  1021. 

interfering  with  water-wheels,  316n. 

nature  of  water-power,  811. 

nonriparian  transmission  of,  205,  811. 

on  Indian  reservations,  237. 

on  navigable  rivers,  946. 

pipe-line  for,  1021. 

power-house  in  stream-bed,  permit  for,  439. 

power  sites.     See  Forest  Eeserves;  Public  Domain;  Reservoir  Sites,  etc. 

power  sites,  grant  of,  to  States,  194. 

power  sites,  in  Arizona  and  New  Mexico,  237. 

power-site  reserves,  extent  of,  231n. 

private  plant  not  public  use,  661. 

public  use,  distribution   of,   1160. 

public  use,  generation  of,  651. 

railway  over  power  site,  466. 

reasonable  use  for,  at  common  law,  809. 

return  of  surplus,  riparian  use,  829. 

riparian  proprietor  using  water  for,  1021. 

riparian  rights  and  flumes,  803. 

riparian  rights  for,  apportionment,   820. 

riparian  rights  for,  in  California,   810. 

royalty  charged  by  State,  151. 

sale  for,  by  entryman  before  patent,  572n. 

sites  for.     See  power  sites,  above. 

State  fees,  441. 

storage  of  flood  waters  for,  381n. 

tailings  from   mining  injuring  pawer  plant,  566. 

what  land  may  be  used  for,  at  common  law,  846n. 
POWER  SITES.     See  Power. 
PRACTICE.     See  Procedure. 
PRAIRIES. 

digressions  in,  as  watercourses,  356. 
PRE-EMPTION  CLAIM.     See  Homestead;   Patents,  etc. 

abandonment  of,  riparian  rights,  785. 

appropriation  against  pre-emption   claimants,  838. 

before  patent,  rights  of  claimant,  282n.     See   Entryman. 

statutes  governing,  284n. 
PREFERENCES,  PREFERRED   USES.     See  Pro-rating. 

between  classes  of  uses,  324. 

between  uses  of  percolating  water,  1051. 

direct  irrigation  over  storage,  327n. 

domestic  use  against  pollution,   559. 

domestic  uses  at  common  law,  795. 

do  not  work  justice,  327. 
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PREFERENCES,  PREFERRED  USES  (Continued). 

early  rejected  in  California,  90. 

none  to  irrigation  at  common  law,  801. 

not  sanction  pollution,  567. 

public  service  company  cannot  give,  1228. 

water-right  preference  from  distributing  company,  1227. 
PRELIMINARY  INJUNCTION.     See  Injunction. 
PRESCRIPTION.     See  Statute  of  Limitations. 

considered  generally,  622. 

against  corporation,  622. 

against  landlord  or  tenant,  622. 

against  riparian  owners,  916. 

against  State,  640. 

against  United  States,  623,  640, 

all  water  in  stream,  629. 

and  custom,  737. 

annual  interruption,  630. 

appropriation  distinguished,  391,    622. 

appropriation  not    inconsistent    with,    623. 

artificial  contrivance  unnecessary,  629. 

as  needs  require,  630. 

beneficial  use  in,  633. 

between  tenants  in  common,  344,  632,  637. 

burden  of  proof,  623,  638. 

burden  of  proof  of  interruption,  631. 

burden  of  proof  of  invasion   of   right,   636. 

burden  pf  proof  of  payment  of  taxes,  639. 

burden  of  proof  of  permission,  635. 

chance  to  prevent,  638. 

claim  of  right,  632. 

claim  of  right  disclaimed,  895. 

color  of  title,  632. 

contemporaneous  use  by  several,  622. 

continuity  of  use,  629. 

corporeal  and  incorporeal  hereditaments,  624n. 

damage  requisite  to,  917. 

damage  to  use,  when  required,  636. 

death  affecting,  633. 

decisions  upholding,  628n. 

difficulty  of  obtaining  title  by,  640. 

distinguished  from  abandonment,  616,  617. 

distinguished  from  dedication,  59. 

dry  season,  adverse  use  in,  628. 

early  common-law  basis  of  water-rights,  737.    • 

effect  of,  625. 

enlargement  of  prescriptive  right,  918. 
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PRESCRIPTION  (Continued), 
essential  requisites  for,  628. 
evidence  of,  623. 
exclusiveness  of  use,  630. 
extent  of  right,  627. 
for  limited  amount  of  water,  627. 
for  public  nuisance,  566. 
for  watering  stock,  627. 
force  or  fraud,  637. 

general  use  of  ditch  with  landowners,  627. 
hostility  to  owners,  634. 

injunction  to  prevent,  707.     See  Injuria  Sine  Damno. 
interruption,  631. 

interruption  after  period  has  passed,  626n. 
invasion  of  right,  635,  637. 
invasion  without  damage,  636. 
in  whole  or  part,  622. 
joint  use  of  ditch,  487. 
knowledge  of  owner,  632. 
limitation  on  right  acquired  by,  627. 
loss  of  prescription  right,  625. 
lower  use  not  adverse,  637,  916. 
measure  of  right  of  prescriptive  ditch,  829n« 
mutual  rights  and  obligations,  627. 
natural  right  distinguished  from,  774. 
none  in  waste  water,  58. 
none  to  receive  waste,  52. 
notice  of  appropriation  unnecessary,  634. 
notice  of  exercise  of  right,  628. 
notice  of  use,  632. 

not  inconsistent  with  riparian  rights,  918. 
notorious  use,  632. 
offer  to  purchase  or  rent,  633. 
open  use,  632. 

patent  as  color  of  title,  633. 
payment  of  tax,  639. 
peaceable,  631. 

percolating  water,  prescriptive  right  to,  638,  971n,  1085. 
period  of,  629. 
permission,  634. 
place  of  adverse  use,  640. 
place  of  use  immaterial,  634. 
pleading  prescriptive  right,  624,  737. 
prescription  against  prescription,  626n. 
presumed  grant,  625. 
priority  of  prescriptive  right,  626. 
proved  under  general  allegation  of  ownership,  695. 


INDEX.  (3ded.)  1985 

[References  are  to  pages.     Vol.  I,  pp.  1-967;  Vol.  II,  pp.  969-1767.] 

PRESCRIPTION  (Continued). 

public  land,  adverse  use  upon,  640. 

public  nuisance,  623. 

quieting  title  to  prescriptive  right,  626. 

rental  and  sale,  633. 

restriction  on  right  improper,  627. 

rights  by,  to  percolating  water,  1066. 

right  declared  against,  1080n. 

right  in  artificial  watercourse,  59. 

right  of  action  during,  636,  638. 

riparian  owner  claiming,  634. 

riparian  owners,  example  upholding,  918. 

riparian  rights  by,  in  artificial  stream,  60. 

runs  from  first  perceptible  injury,  1086. 

suit  by  third  person  as  interruption,  631. 

supply  from  a  well,  1073. 

surplus,  nonriparian  use  against  riparian  owners,  917. 

surplus,  use,  adverse  character  of,  637. 

taxes  not  paid  because  not  assessed,  639. 

taxes  paid  by  trespassers,  639. 

tax  payment  required  by  statute,  639. 

tenant  against  landlord,  638. 

theory  of,  624n. 

time  of,  in  California,  616. 

title  passed  by,  624n,  626. 

to  be  negligent,  623. 

to  impede  navigation,  936. 

underground  pipes,  632. 

upon  highway,  623. 

use  of  water  by  agent,  625n. 

use  as  needs  require,  630. 

verbal  objection,  631. 

void  deed,  use  under,  633. 

water  enough  for  all,  637. 

water-rights  based  upon,  7. 

when  statute  begins  to  run  in  percolating  cases,  1086. 
PRESIDENT. 

authority  of,  to  withdraw  public  land,  237. 

power  of,  to  enlarge  forest  reserves,  242. 
PRESSURE  OF  GROUND-WATER. 

diminution  of,  1079.     See  Artesian;  Percolating  Water;  Wells,  et«. 
PRESUMPTION.     See  Burden  of  Proof. 

against  defense  that  water  would  not  reach  plaintiff  naturally,  292. 

against  underground  stream,  1012. 

from  acquiescence  in  use  of  waste,  58. 

from  submission  to  adverse  use,  635. 

of  abandonment  from  nonuser,  612. 
Water  Rights— 125 
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PRESUMPTION   (Continued). 

of  abandonment  under  statute,  619. 

of  adverse  use,  623. 

of  claim  of  right,  633. 

of  continuance  of  flow,  352. 

of  damage  from  violation  of  right,  887. 

of  duty  of  water,  507. 

of  existence  of  ground  flow  in  dry  channel,  1012. 

of  existence  of  surplus  water,  314. 

of  existence  of  subflow,  1014. 

of  Federal  consent  on  public  land,  100. 

of  grant  from  prescription,  625. 

of  grant  on  public  land,  97  et  seq. 

of  guilt,  from  possession  of  water,  733. 

of  injury  from  change  of  use,  534n. 

of  intention  to  include  water-right  on  sale  of  land,  590. 

of  irrigability  of  reclaimed  swamp,  384. 

of  jurisdiction  on  collateral  attack,  1136. 

of  knowledge  of  adverse  use,  632. 

of  knowledge  of  law,  641. 

of  miner's  inch  head,  520. 

of  negligence  from  break  of  ditch,  490. 

of  negligence  from  escape  of  water,  490. 

of  permissive  use,  635. 

of  right  to  easement,  630. 

that  decreed  right  continues,  1136. 

that  lands  are  public,  233. 

that  officers  did  their  duty,  1121n. 

that  percolations  are  part  of  watercourse,  1024n. 

that  proportionate  water-right  passes  with  subdivision  of  tract,  592. 

that  publicly  fixed  rates  are  reasonable,  1202. 

that  rates  are  valid  when  fixed  by  public  authority,  1200. 

that  riparian  use  is  excessive,  857. 

that  statute  is  constitutional,  1201. 

that  tributaries  reach  main  stream,  359. 

that  tunnel  diminishes  stream,  1020. 

that  use  is  public  when  declared  by  legislature,  651. 

under  the  common  law,  84. 

unreasonable  use  of  percolating  water,  993n. 
PRICE  OP  WATER-RIGHTS.     See  Rates. 
PRIMARY  AND  SECONDARY  RIGHTS  IN  UTAH,  329. 
PRIMARY  DISPOSAL.     See  Public  Domain. 
PRIMARY  USES,  796.     See  Domestic  Use;  Preferences;  Riparian  Rights, 

etc. 
PRIORITY.    See  Appropriation;  Preferences;  Pro-rating,  etc. 

abandonment  of,  605.     See  Abandonment. 

abandonment  of  decreed  right,  1137. 
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PRIORITY  (Continued). 

adjudication  of,  by  special  procedure.     See  Adjudication. 

against  the  United  States,  238. 

among  consumers  from  corporations,  1242,  1245. 

and  equality,  under  law  of  appropriation,  170. 

applied  to  consumers  from  company  ditch,  1239. 

at  what  date  commences,  423. 

between  artificial  flow  claimants,  49. 

between  consumers  in  time  of  deficiency,  1238. 

between  disseisors,  265. 

between  Federal  right  of  way  applicants,  465. 

between  trespassers,  738. 

between  two  claimants  both  without  permit,  437. 

between  water  and  land  claimants,  182. 

California  water-power  projects,  455. 

cannot  be  awarded  for  irrigation  out  of  State,  1129. 

change  does  not  forfeit,  529. 

compared  with  equality,  951. 

compared  with  riparian  system,  949. 

compliance  with  unconstitutional  statute,  310. 

confined  to  natural  streams,  52. 

date  of  right  under  water  codes,  453. 

decree  enforcing,  727,  728. 

deficiency  not  pro-rated,  311. 

denial  of,  because  of  public  interest,  338. 

determined  in  suit  to  change  point  of  diversion,  545. 

displaced  by  equality  in  common  law,  740. 

double  duty  prohibited,  556. 

each  diversion  on  own  merits,  421. 

early  application  of  rule  on  public  land,  73. 

early  statutory  enactments,  121. 

equality  basis  of  riparian  rights,  792. 

for  irrigation,  "inheres  in  land  irrigated,"  296. 

for  natural  subirrigation,  397. 

for  reservoir  fillings,  411. 

gives  exclusive  and  independent  right,  291. 

gives  no  exclusive  right  at  common  law,  743. 

gives  vested  right  under  law  of  appropriation,  1103. 

governs  between  appropriators,  307. 

independent  of  mode  or  place  of  use,  294. 

injury  to,  by  change  of  use,  532. 

in  approval  of  State  Engineer,  452. 

in  locating  a  public  nuisance,  566. 

in  the  early  common  law,  739. 

in  use  of  flood  waters,  381. 

in  use  of  percolating  water,  988. 

in  waste  or  seepage  water,  49. 
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PRIORITY  (Continued). 

joined  to  abandoned  rights,  608. 

lake  waters,  priority  in  use  of,  375. 

lost  by  parol  sale,  596. 

Massachusetts  Mill  Act,  809. 

modification  of  force  of,  329   et  seq. 

must  yield  to  prior  right,  334. 

no  force  in  riparian  rights,  793. 

nonriparian  use  by  both  riparian  owners,  896. 

not  applied  to  water-right  from  distributing  company,  1227. 

not  lost  by  change,  538.     See,  also,  Change  of  Use. 

not  lost  by  change  of  purpose  of  use,  554. 

not  lost  by  conveyance,  582. 

not  questioned  by  suit  to  change  point  of  diversion,  1136. 

not  recognized  in  public  service  distribution,  1187. 

not  recognized  under  riparian  rights.     See  Riparian  Rights. 

not  sanction  pollution,  565. 

of  appropriator  over  patentee,  427. 

of  prescriptive  right,  626. 

of  right  by  disseisin,  626. 

of  settlement  on  riparian  land,  346. 

once  applied  between  riparian  owners,  744. 

on  public  land,  between  appropriators  and  patentees,  277. 

order  of  names  in  decree  does  not  fix,  1133. 

parol  sale  affecting,  598. 

percolating  water,  priorities  not  recognized,  new  rule,  994,  1002,  1065,  1076. 

pleading  of,  694. 

primary  and  secondary  rights,  329. 

property  right,  326,  1103.     See  Private  Property;  Property,  etc. 

pro-rating  statutes,  328.     See  Pro-rating. 

protected  against  pollution,  562. 

public  service  company  cannot  give,  1228. 

reservoir  filling,  498. 

rotation  of  priorities,  509. 

special  proceeding  adjudication,  1121,  1126.     See  Adjudication  of  Rights. 

successive  appropriations,  313. 

two  or  more  priorities  in  same  owner,  318. 

unaffected  by  changes,  529. 

upon  interstate  streams,  365,  368. 

unreasonable  priority,  329. 

use  of  old  works  cannot  aid  new  appropriation,  421. 

waiver  of,  by  contract,  1245. 

when  accrues,  403. 

when  confined  to  natural  streams,  1238. 

when  equivalent  to  discrimination,  1188. 

where  abandoned  works  are  used,  421. 
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PRIVATE  LAND.     See  Eminent  Domain;  Patented  Land;  Public  Domain. 

appropriation  on,  some  general  conclusions,  269. 

building  ditches,  dams,  etc.,  on,  a  trespass,  245. 

California  prohibits  appropriation  on,  130. 

changed  structures  on,  after  land  beromes  private,  536. 

Colorado  law  of  ditch-building  on,  247. 

Congress  cannot  authorize  entry  upon,  250. 

disscisor's  possessions,  265. 

ditch  built  over,  482. 

ditch  on,  change  of,  539. 

entry  on  forbidden,  90. 

exceptions  to  rule  against  appropriations  on,  269. 

Federal  rights  to  waters  on,  211. 

general  conclusions  regarding  appropriations  on,  260. 

in  wrter  users  association,  1306. 

national  irrigation  of,  1292. 

permit  of  water  official  cannot  authorize  entry  on,  1104. 

protected  against  ditch-building,  245. 

riparan  rights  of,  in  California,  864. 

riparian  rights  of,  how  deduced,  181. 

surrounding  a  stream,  48. 

trespasser  on,  appropriation  of  water  by,  342. 

water  on,  244,  255. 

water  on,  appropriation  of,  263. 

water  on,  in  Colorado,  may  be  diverted  from  landowner,  260. 

waters  partly  on  public  land,  258. 
PRIVATE  PROPERTY.     See  Ownership;  Property;  Title,  etc. 

in  fish,  947. 

in  percolating  water,  1040. 

in  running  water,  7. 

in  water  at  civil  law,  954,  955. 

not  possible  in  corpus  of  running  water,  18. 

water  in  cistern,  24. 

water-rights  are,  198. 
PRIVATE  SERVICE.     See  Public  Service. 

change  to  public  service,  1175. 

considered  generally,  1170. 
PRIVATE  USE.     See  Public  Use. 
PRIVITY.     See  Contracts;  Parties,  etc. 
PROCEDURE.     See  Pleading. 

adjudication  of  rights  by  administration  officers,  1117. 

allegations  in,  complaint  considered  generally,  693. 

amendment  of  record,  703. 

appearance,  688. 

bond  by  defendant,  705. 

causes  of  action  separately  stating,  693. 
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PROCEDURE  (Continued). 

commissioner  to  execute  decrees,  1113. 

complications  arising,  678. 

considered  generally,  678. 

costs.     See  Costs. 

cross-bill,  705. 

cross-bill  by  defendant,  727. 

damages.     See  Damages. 

day  in  court,  681. 

declaratory  decree  between  riparian  owners,  859. 

decree.     See  Decree. 

decree  in  different  water  districts,  681. 

default,  705. 

defendants,  joinder  of,  688. 

ejectment  not  lie  for  watercourse,  730. 

eminent  domain,  665.     See  Eminent  Domain. 

equitable  remedies,  riparian  rights,  925. 

evidence.     See  Evidence. 

Federal  question,  692. 

findings.     See  Findings, 

findings  must  be  specific,  727. 

injunction.     See  Injunction. 

injunction  distinguished  from  apportionment,  927. 

joinder  of  causes  of  action,  693. 

joinder  of  issue  between  parties,  689. 

joinder  of  parties,  considered  generally,  687. 

judicial  notice.     See  Judicial  Notice. 

jurisdiction,  considered  generally,  691. 

miscellaneous  matters  of  practice,  704. 

necessary  parties,  683. 

nominal  damages  to  riparian  proprietor,  930. 

on  eminent  domain,  considered  generally,  669. 

on  riparian  eminent  domain,  921. 

order  to  bring  in  parties,  687. 

order  to  show  cause  on  preliminary  injunction,  725m 

parties.     See  Parties. 

parties,  generally  considered,  679. 

parties  to  riparian  suits,  925. 

plaintiffs,  joinders  of,  688. 

pleading,  694.     See  Pleading. 

pleading  and  proofs  between  riparian  owners,  926. 

pleading,  considered  generally,  691. 

receiver  appointed,  705. 

referee  in  adjudication  of  stream,  1121. 

registered  mail  for  service  of  process,  1124. 

removal  to  Federal  court,  692. 
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PROCEDURE  (Continued). 

res  adjudicata,  704.     See  Collateral  Attack;  Res  Adjudicata,  etc. 

service  of  process,  704.     See  Service  of  Process,  etc. 

serving  pleadings  upon  State  Engineer,  691n. 

special  procedure  adjudication,  1125.     See  Adjudication  of  Rights. 

strangers  to  suit,  679. 

third  parties,  rights  of,  682. 

under  riparian  rights,  considered  generally,  924. 

under  special  adjudication  statutes,  1129. 

upon  interstate  streams,  considered  generally,  368. 

venue,  691,  692.     See  Venue. 

water  suits  are  sui  generis,  678. 
PROCESS. 

service  of,  704.     See  Publication;  Service  of  Process,  etc. 
PROFIT  A   PRENDRE,  24n. 

right  to  take  water  from  pond,  900. 
PROMOTERS. 

contract  of,  binding  upon  corporation,  1219. 
PROOF.     See  Burden  of  Proof;  Evidence;  Patents;  Presumption,  etc. 

general  allegation  of  ownership  includes  prescription,  695. 

of  application  to  use,  453. 

of  commencement  of  work,  450. 

of  completion  of  work,  450. 

of  desert  character  of  land,  232. 
PROPERTY. 

absolute  property,  1063n. 

absolute  property  distinguished  from  qualified,  99. 

absolute  property  does  not  exist  in  water,  20. 

absolute  property  in  land,  early  Colorado  denial,  248. 

absolute  property  in  mine  water,  58. 

absolute  property  in  percolating  water,  old  rule,  977. 

absolute  property  not  possible  in  running  water,  6. 

absolute  or  qualified,  27. 

confiscation  of,  647. 

determination  of  value  of  public  service  system,  1207. 

in  artificial  stream,  47. 

in  channel  of  stream,  290. 

in  running  water  is  not  absolute,  6,  753. 

in  the  elements  of  water,  light  and  air,  0. 

in  water,  2. 

in  water  reduced  to  possession,  755. 

percolating  water,  a  right  of,  1000. 

personal,  when  water  becomes,  33. 

priority  is,  326. 

private  property  from  distributing  system,  1226. 

private  property  in  public  use,  1160. 
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PROPERTY  (Continued). 

private,  water  in  ditch,  26. 

public,  water  declared  property  of  public,  193,  753. 

qualified  property  in  water,  288. 

right  of,  529. 

riparian  right  is,  775n. 

rule  of,  stare  decisis,  213. 

State  or  public,  in  waters,  12. 

State,  water  declared  property  of,  193. 

taking  property.     See  Due  Process  of  Law;  Eminent  Domain. 

taxation  as  personalty,  34. 

United  States,  water  on  public  land  as  property  of,  200. 

water-right  is,  572. 
PRO-RATING.     See  Preferences;  Public  Service,  etc. 

among  consumers  from  corporations,  1245,  1246. 

between  appropriations,  328. 

contracts  regarding,  329. 

in  low-water  stage  in  Utah,  324n. 

necessity  for,  169. 

suit  to  prevent,  1247. 
PROTEST. 

against  change  of  point  of  diversion,  547. 

against  issuance  of  permit  or  license.     See  Permit;  Method  of  Appro- 
priation, etc. 

by  consumer  against  unreasonable  contract,  1215. 
PUBLIC. 

access  of,  to  navigable  waters,  361. 

definition  of,  as  applied  to  streams,  8. 

distinguished  from  common,  8,  10. 

free  use  of  waters  by,  on  public  land,  157. 

origin  of  application  of  term  to  waters,  195. 

ownership  of  waters,  12. 

property  of,  in  percolating  water,  1040. 

proprietorship  in  water,  11,  193,  1149. 

water  the  property  of,  11,  193,  1149. 
PUBLICATION.     . 

notice  for  adjudication  of  stream,  112. 

of  notice  of  application  to  use,  453. 

of  notice  of  change  of  point  of  diversion,  547. 

of  petition  for  organization  of  irrigation  districts,  1252. 

service  by,  in  organizing  irrigation  districts,  1261. 

service  of  process  by,  704.     See  Service  of  Process. 

service  of  summons  by,  as  due  process  of  law,  1124. 

completion  of  work,  450. 
PUBLIC  CONTROL.     See  Public  Regulation;  Public  Service,  etc. 

distinguished  from  public  ownership,  1154,  1161,  1235. 
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PUBLIC  CONTROL  (Continued). 

not  applicable  to  mutual  companies,  1170,  1171. 

of  monopoly,  1146,  1167. 

statutes  for,  are  valid,  1170. 

under  water  code  administrative  system,  1096.     See  Administration  Un- 
der Water  Codes. 
PUBLIC  DOMAIN. 

considered  generally,  229. 

abandoned  or  forfeited  land  claims,  234. 

absolute  property  granted  by  Act  of  1866,  178. 

accretion  to,  on  stream  banks,  939. 

acquisition  of,  66. 

Act  of  1866  considered  generally,  103.     See  Congress. 

additional  entries  under  National  Irrigation  Act,  1284. 

appropriation  confined  to,  in  California,  863. 

appropriation  on,  231. 

appropriation  on,  approved  by  Congress,  107. 

appropriation  on,  founded  in  necessity,  123. 

appropriation  on,  how  made,  Chapters  17,  18,  19. 

appropriation  on,  prevails  over  later  patent,  272. 

appropriative  titles  on,  99. 

at  civil  law,  965. 

becoming  private,  change  of  structures  on,  536. 

becoming  private,  removes  doctrine  of  appropriation,  257. 

belongs  to  the  people,  lOOn. 

change  of  point  of  diversion  on,  544. 

change  of  structures  on,  235. 

change  of  works  on,  535. 

change  on  after  becomes  private  land,  536. 

Civil  War,  influence  of,  92. 

confirmation  of  pioneer  rights,  106. 

conservation,  166.     See  Conservation. 

continuous  flow  of  water  on,  right  of  United  States,  215. 

custom  to  divert  water  on,  232. 

definition  of,  173n. 

desert  lands,  appropriations  on,  232. 

disposal  power  of  Congress,  175,  176. 

disposal  power  of  Congress,  admission  of  State  as  a  surrender,  212. 

ditches,  change  of  on  public  land,  539. 

diversions  antedating    1866,  115. 

diversions  on,  prevail  in  Mexican  law  over  riparian  owners,  69. 

doctrine  of  appropriation  confined  to,  in  California,  lioo. 

early  policies,  103. 

early  Western  view,  119. 

"excepting  the  government,"  102. 

executed  parol  license  from  United  States,  97  et  seq. 


1994  (3d  ed.)     WATEE  RIGHTS  IN  THE  WESTEEN  STATES. 

[References  are  to  pages.     Vol.  I,  pp.  1-067;  Vol.  II,  pp.  969-1767.] 

PUBLIC  DOMAIN  (Continued), 
extent  of,  229. 

Federal  grant  to  appropriators,  177. 
Federal  or  State  ownership  of,  78. 
Federal  ownership  established  in  California,  93. 
Federal  policy,  recent,  165. 

Federal  power  to  impose  conditions  on  waters,  176. 
Federal  right  of  way  system,  457.     See  Rights  of  Way. 
Federal  title  to  waters  on,  in  California,  174. 
Federal  v.  State  powers,  conclusions  concerning,  225. 
fee  simple  discouraged,  460. 
final  proof  under  Reclamation  Act,  1286. 
first  pioneer  legislation,  105n. 
flood  waters  on,  381. 
forest  reserves.     See  Forest  Reserves, 
freedom  to  change  ditches  on,  246. 
grant  contained  in  the  Act  of  1866,  113. 
granted  to  State,  166. 

grants  of  water  under  the  Act  of  1866,  178. 
held  by  United  States  as  trustee,  183,  231. 
history  of  mineral  lands,  109. 
Indian  reservations.     See  Indian  Reservations, 
in  early  California,  described,  98. 
injunction  against  canal  on,  683. 
in  Mexican  law,  68. 

irrigation  of,  by  United  States,  1275.     See  National  Irrigation, 
leasing  power  of  United  States,  466. 
license  from  Federal  acquiescence,  93. 
license  for  right  of  way.     See  Permit;  Right  of  Way,  etc. 
local  regulations  governing,  Chapter  5. 
military  reservations.     See  Military  Reservations, 
military  and  Indian  reservations,  waters  on,  238. 
mineral  lands  free  and  open,  107. 
mineral  lands  reserved  until  1866,  110. 
mining  on,  right  of,  established,  78. 
national  debt  to  be  paid  out  of,  105. 
no  prescriptive  rights  against  United  States,  640. 
original  precedent  for  diversions  on,  77. 
patent.     See  Patent. 

patent  carries  no  water-rights  in  Colorado,  191. 
patent  carries  water-rights  in  California,  181. 
patents  to  mines  authorized,  106. 
percolating  water  on,  appropriation  of,  1048. 
pioneer  customs  approved  by  Congress,  107. 
pioneer  doctrine  of  development  under  local  law,  96. 
pioneer  question  concerning,  85. 
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PUBLIC  DOMAIN  (Continued). 

police  power  of  Congress  to  protect,  183. 

policy  of  free  appropriation  enacted,  113. 

pollution  of  streams  on,  566. 

poor  men  have  usually  taken  up,  414. 

possessory  rights  on.     See  Possessory  Rights. 

possessory  rights  on,  abandonment  or  forfeiture  of  land,  234. 

possessory  rights  on,  conveyance  of,  579. 

possessory  rights  on,  equivalent  to  a  fee,  97  et  seq.,  145. 

possessory  rights  on,  grant  presumed,  97  et  seq. 

possessory  rights  on,  influence  of  Civil  War,  92. 

possessory  rights  on,  in  pioneer  days,  87. 

possessory  rights  on,  not  confined  to   mining,  89. 

possessory  rights  on,  parol  sale  of,  595. 

possessory  rights  on,  revoked  by  Federal  patent,  94. 

possessory  rights  on,  spread  of,  87. 

power  of  United  States  to  reserve  waters,  223. 

power  site  reserves,  area  of,  231n.     See  Power. 

pre-emption  statutes,  284n.     See  Pre-emption. 

prescription  not  run  against  United  States,  391. 

presumption  that  lands  are,  233. 

preventing  entry  upon,  232n. 

primary  disposal  of,  201. 

primary  disposal  of,  interference  with,  136,  201. 

primary  disposal  of,  power  of  Congress,  175,  176,  183. 

primary  disposal  reserved  in  acts  of  admission,  73. 

prior  appropriator  on,  protected  against  later  patentees,  838. 

receivers  of  public  moneys  under  Reclamation  Act,  1297. 

reclamation  withdrawals,  1281. 

reservation  of  power  sites  in  Arizona  and  New  Mexico,  237. 

reserved  land,  236.     See  Reservations. 

reservoir  sites.     See  Reservoirs;  Right  of  Way  (Federal),  etc. 

right  of  way.     See  Right  of  Way  (Federal). 

rights  of  way  and  reservoir  sites,  grant  of,  235. 

right  of  way  on,  considered  generally,  460. 

riparian  rights  on,  deduced  from  waters  on,  180. 

right  of  way  on,  freehold  under  Act  of  1866,  100. 

right  of  way  on,  protected  by  Act  of  1866,  108. 

riparian  rights  not  involved  on,  214. 

riparian  rights  of,  in  California,  868. 

riparian  rights  of  settlers,  785. 

riparian  rights  of  United  States,  175. 

riparian  rights  protected  from  first  settlement,  280. 

royalty,  early  proposals  for,  111. 

royalty,  early  proposals  to  impose,  86,  105. 

royalty  fr«m  power  development,  Forest  Service  rules  of,  1911,  472. 
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PUBLIC  DOMAIN  (Continued). 

royalty  opposed  by  pioneers,  106. 

separation  of  land  and  water,  176. 

settlement  of  as  per  se  an  appropriation,  215. 

settlers  on,  riparian  rights  of  in  California,  277. 

Sherman's  royalty  bill,  106. 

squatter  on,  riparian  rights  of,  284. 

State  lands,  appropriation  of  waters,  233. 

State  of  California  not  source  of  water  titles,  178. 

State  versus  Federal  law  for  rights  of  way,  472. 

streams  on,  in  civil  law,  760. 

streams  on,  French  law,  750. 

surrender  of  riparian  rights  by  United  States,  207. 

surveyed,  settlers  on,  282. 

swamp  lands  belong  to  State,  381. 

system  of  free  mining,  111. 

taxation  of,  174. 

townsite,  ditch  over,  427. 

trespass  upon  by  pioneers,  72,  86. 

trespass  upon,  Federal  injunction,  93. 

United  States  holds  only  as  a  proprietor,  174, 

unreserved  land,  229. 

unreserved,  local  law  for  rights  of  way,  474. 

unsurveyed,  date  of  title  on,  284. 

unsurveyed  land,  right  of  way  over,  461. 

unsurveyed,  pre-emptions  and  homesteads  on,  284n. 

unsurveyed,  right  of  way  over,  475. 

unsurveyed,  spring  on,  for  drinking,  309. 

usually  taken  up  by  poor  men,  516. 

water  appropriation  on,  "never  to  be  denied,"  120. 

waters  not  Federal  property,  199. 

waters  not  flowing  over,  265, 

water  on,  appropriation  gives  vested  right,  273. 

waters  on,  dedication  to  States,  184. 

waters  on,  how  appropriated.     See  Method  of  Appropriation. 

waters  on,  Federal  patent,  179. 

waters  on,  Federal  rights  in  California,  173  et  seq. 

waters  on,  Federal  withdrawal,  212. 

waters  on  military  and  Indian  reservations,  238. 

waters  on,  power  of  Congress  to  reserve,  181. 

waters  on,  State  sovereignty,  185  et  seq. 

waters  partly  on,  258. 

water  power  on.     See  Power. 

water-power  on,  and  Act  of  1866,  477. 

water-power  rules  of  1911  of  Forest  Service,  468. 

who  was  the  proprietor,  85. 


INDEX.  (3ded.)  1997 

[Beferencei  are  to  pages.     Vol.  I,  pp.  1-987;  Vol.  n,  pp.  969-1767.] 

PUBLIC  DOMAIN  (Continued). 

Withdrawal  Act,  164. 

withdrawal  of,  authority  for,  237. 

withdrawal  of,  for  Reclamation  Service,  1270. 

withdrawal  of,  riparian  rights  affected,  786. 

withdrawal  of  waters  by  United  States,  176. 

withdrawal  restricts  change  of  use,  537. 
PUBLIC  HARDSHIP. 

as  defense  to  injunction,  716. 

public  service  company  representing,  722. 
PUBLICI  JURIS. 

defined,  7,  12,  753. 

mines  said  to  be,  lOOn. 

running  water  is,  7. 

things  that  are,  934n. 

under  Colorado  Doctrine,  197. 

water  is,  753. 
PUBLIC  INTEREST.     See  Public  Policy;  Public  Service,  etc. 

affecting  water  contract,  1146. 

a  question  of  fact,  445. 

between  classes  of  uses,  324. 

California  rejection  of  water-power  projects,  454. 

choosing  between  State  law  and  Carey  Act,  444  a. 

condemnation  for,  652. 

denial  of  priority  because  of,  338. 

how  proved,  445. 

influence  in  water  cases,  716. 

in  percolating  water  cases,  1002n. 

injunction  refused  because  of.     See  Injunction. 

legislation  over  percolating  water,  1037. 

not  confined  to  health  and  safety,  445. 

practical  operation  of  rejection  because  of,  447. 

private  ownership  of  water  detrimental  to,  1241. 

reclamation  promotes,  1250. 

rejection  of  applications  because  of,  150,  442,  444,  447. 

what  is,  205,  445. 

PUBLIC  NUISANCE.    See  Nuisance. 
PUBLIC  OWNERSHIP.     See  Public  Regulation;  Public  Service,  etc. 

considered  generally,  1153. 

addition,  to  public  control,  1232. 

basis  of  water  codes,  150. 

Colorado  rule  of,  authorities  stated,  1233. 

conservation  compared,  1153. 

consumer's  property  right,  suit  to  protect,  1247. 

contrasted  with  public  control,  1154. 

distinguished  from  public  control,  1161,  1235. 
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PUBLIC  OWNERSHIP  (Continued). 

distinguished  from  State  ownership,  13. 

furnishing  water  in  proprietary  capacity,  1164. 

irrigation  districts  system,  considered  generally,  1249. 

municipal  ownership.     See  Municipal  Ownership. 

mutual  companies.     See  Mutual  Companies. 

of  distributing  systems,  considered  generally,  1149. 

of  percolating  water,  10,  1042. 

of  running  water,  7. 

of  water  resources  in  Western  regions,  1236. 

of  waters  generally,  1097. 

parties  to  suit  under,  1246. 

tendency  toward,  in  irrigated  regions,  1235. 

under  Carey  Act  projects,  1267. 

water  passing  out  of,  22. 

whether  corporation  or  consumer  is  proper  party  to  suit  under,  1248. 
PUBLIC  POLICY,  659.     See  Public  Interest;  Public  Service;  Public  Use, 
etc. 

affecting  percolating  water,  977. 

and  legal  rights,  895. 

and  nonriparian  use  in  California,  898. 

and  riparian  rights  in  California,  886,  1036. 

a  vague  and  uncertain  guide,  205. 

contracts  void  when  against,  1228. 

encouraging  development,  659. 

in  injunction  cases.     See  Injunction. 

in  percolating  water  cases,  972. 

in  water  cases,  1045n. 

limitations  on,  253. 

regarding  ditch-building  on  private  land,  248,  251n. 

weight  of,  in  courts,  203,  205,  716,  721. 

PUBLIC  REGULATION.     See  Public   Control;   Public   Ownership;   Public 
Service,  etc. 

considered  generally,  1196. 

at  civil  law,  967. 

at  common  law,  1164. 

contrasted  with  public  ownership,  1149. 

early  views  of,  1145. 

for  passage  of  fish,  945. 

inconsistency  of  California  statutes,  1148. 

not  a  branch  of  law  of  real  property,  1162. 

not  applicable  to  mutual  companies,  1170,  1171. 

of  artesian  wells,  1037. 

of  companies  formed  before  adoption  of  legislation,  1168n. 

of  navigation,  937. 

of  percolating  water,  1072. 
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of  ports  and  harbors,  8. 

of  public  service  distribution.     See  Public  Service. 

of  recapture,  43. 

of  water  rates,  in  early  days,  1145. 

power  to  fix  rates,  1197. 

prohibiting  heavy  pumps  from  wells,  1074. 

prohibiting  waste  of  percolating  water,  1072. 

public  service  declared  subject  to,  148.     Bee  Public  Service. 

rates.     See  Public  Service. 

riparian  administrative  system,  880. 

State  Engineer.     See  Administration  Under  Water  Codes;  State  Engi- 
neer, etc. 

to  protect  fish,  948. 

under  water  codes.     See  Administration  Under  Water  Codes. 

waters  declared  subject  to,  1097. 

PUBLIC  SERVICE.     See,  also,  Public  Ownership;  Public  Regulation;  Pub- 
lic Use,  etc. 

abandonment  of,  1177,  1241. 

adequate  facilities,  considered  generally,  1185. 

adjudication  of  rights  confined  to  carriers  or  companies,  1128. 

admission  of  new  consumers,  general  conclusions,  1188. 

bonus  or  premium  illegal,  733,  1147,  1181,  1238. 

bonus  exaction  criminal,  733. 

burden  of  proof  for  refusing  supply,  1183. 

capacity,  contract  to  supply  beyond  capacity,  1184. 

certificate  of  appropriation  to  consumers,  1244. 

change  from  stream  to  company  ditch,  1242. 

change  of  place  of  use  by  consumer,  1190,  1247,  1248. 

change  to,  from  private  service,  1175. 

change  to  private  service,  1176. 

charges  for  maintenance  in  addition  to  rates,  1186. 

city  house  supply,  personalty,  62. 

classification  of  public  or  of  lands,  1183. 

Colorado  rule  of,  authorities  stated,  1238. 

Colorado  rule  of  consumers'  status,  1235. 

common  law  of,  1164. 

companies  organized  before  adoption  of  constitutional  statutes,  1167. 

company's  duty  to  install  adequate  facilities  and  connections,  1185. 

company's  duty  to  keep  ditch  in  repair,  1185. 

compulsory  service,  1180. 

compulsory  service   concurrent  with   public   use,  663. 

compulsory  service  from  property  on  eminent  domain,  656. 

concurrent  duties  under  and  aside  from  contract,  1232. 

conditions  improperly  demanded  by  company,  1182. 

conflict  in  California  statutes,  1148. 
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PUBLIC  SERVICE  (Continued). 

congressional  recognition  of  State  power,  1199. 

connections  with  canal,  duty  of  company  to  install,  1185. 

constitutional  declaration,  1166. 

constitutional  right  without  signing  contract,  1216. 

constitutionality  of  statutes,  1155. 

consumer  as  appropriator  from  natural  stream  through  the  ditch,  1154, 

1240. 

consumers  as  owning  water  resources,  1150. 
consumers  entitled  to  conveyance  of  water  system,  1151. 
consumers  entitled  to  water-right,  1150. 
consumer's  right,  nature  of,  in  California,  1226. 
consumer  of  waste  water  in  distributing  canal,  55. 
contracts  against  public  policy,  1214. 
contract  basis  of  rights,  1145. 
contract  between  company  and  city,  1223. 
contract  broken,  shutting  off  water,  1147. 
contracts  by  companies  in,  578. 
contracts  conflicting  with  statute,  1213. 
contract,  consideration  for,  1148. 

contract  containing  unreasonable  conditions,  invalid,  1190. 
contracts  discriminating,  invalid,  1218. 
contract  duties  concurrent  with  public  duties,  1232. 
contract  expired,  rights  of  consumer,  1187. 
contracts  fixing  rates,  considered  geuerally,  1217. 
contracts,  general  types  of,  1231. 
contract  governing  California  statutes,  1148. 
contracts  granting  water-rights  or  easements,  1224. 
contract  invalid  as  granting  preference,  1155. 
contracts  not  per  se  invalid,  1210. 
contract  rate  affected  by  public  rate,  1220. 
contract  rate  raised,  1218. 
contracts  reasonable  in  terms  are  valid,  1210. 
contract  requiring  waiver  of  public  rights  invalid,  1233. 
contract,  right  to  demand  signature  to,  1182. 
contract,  specific  performance  of,  1233. 
contract  terminated  by  consumer,  1234. 
contract  unreasonable,  is  invalid,  1213. 
contract,  validity  of,  1213. 

contract,  validity  of  contract  rights  from  public  service  company,  1210. 
contract  with  consumers,  1145. 

contract  with  consumers,  considered  generally,  1210. 
corporation  as  an  appropriator  of  water,  1242. 
corporation  buying  out  its  consumers,  1178. 
crime  to  exact  bonus,  733. 
criminal  liability  for  refusing  service,  1182. 
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PUBLIC  SERVICE  (Continued). 

cutting  off  supply  because  consumer  is  wasting  water,  1182n. 

cutting  off  supply  for  charges  in  arrears,  1182. 

damages,  measure  of,  for  refusal  of  supply,  1183n.     See  Damages. 

declared  under  State  control,  148. 

development  of  law  of,  1144. 

discrimination  prohibited,  1155,  1168,  1186,  1245,  1246. 

discriminatory  contract  cannot  be  enforced,  1218. 

distinguished  from  mutual  companies,  1159. 

distinguished  from  private  service,  1170. 

duress  by  company,  1215. 

duties  of,  considered  generally,  1179. 

duty  to  install  connections,  1185. 

equality  of  consumers,  1186. 

estoppel  in  percolating  water  cases,  1086. 

exemplary  damages  for  refusal  to  supply,  1183. 

expense  of  carriage  and  delivery  as  basis  of  rates,  1186. 

facilities,  extension  of,  1184. 

failure  to  pay  charges,  1147. 

fire,  duty  of  company  to  supply  water  for  extinguishing,  1183n. 

forfeiture  of  right  to  service,  1217. 

franchise,  forfeiture  of,  1169. 

franchise  of  distributing  company,  1169. 

free  water-rights,  1155,  1199,  1218. 

from  property  acquired  on  eminent  domain,  656. 

general  duties  of,  1145. 

headgates,  duty  of  company  to  install,  1185. 

history  of  California  legislation,  1170. 

history  of,  in  irrigation,  1143. 

independent  of  contract,  1164. 

injunction  against  cutting  off  supply,  1191. 

injunction  against  improper  rates,  1201. 

injunction  against,  laches,  724. 

injunction  against  public  service  company,  722. 

in  more  than  one  county  by  same  company,  1206. 

introductory  chapter,  1143. 

invalid  charge  for  perpetual  water-right,  1229. 

irrigation  districts.     See  Irrigation  Districts. 

limiting  liability  by  contract,  1214. 

limiting  supply  to  specific  acreage,  1183. 

mandamus  against  company,  1156,  1180,  1182,  1190,  1191,  1218,  1233. 

mandamus  not  lie  until  the  consumer  is  in  a  position  to  use  the  water, 

1182n. 

mandamus,  requisites  for,  1189. 
mandamus  to  enforce  delivery  of  water  to  consumer,  1156,  1180,  1182, 

1191,  1218,  1233. 

Water  Rights— 126 
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PUBLIC  SERVICE  (Continued). 

mandamus  to  prevent  abandonment  of,  1177. 

mechanic's  lien  law  inapplicable,  1176. 

miscellaneous  duties,  1194. 

municipal  ownership.     See  Municipal  Ownership. 

must  serve  all  the  public,  1180. 

mutual  companies.     See  Mutual  Company. 

mutual  water  company  is  not  a  public  service  company,  991. 

notice  from  consumer  requiring  water,  1189. 

notice  to  company  when  water  is  needed,  1183n. 

ownership  of  interest  by  consumers,  1154. 

parties  to  actions,  1246. 

payment  in  advance,  1189. 

permit  for  from  State  Engineer  to  enter  into,  1194. 

perpetual  water-rights,  advanced  payment  for  demanded,  1182. 

perpetual  water-rights  from  public  service  company,  1182. 

perpetual  water-rights,  from  public  service  company,  as  easements,  1154. 

place  of  appropriation,  1169. 

police  power  basis  of  regulation,  1162. 

preferential  right  cannot  be  conferred,  1155,  1187. 

present  California  rule,  1226. 

priorities  among  consumers,  1245. 

priorities  in  times  of  deficiency,  1238. 

priority  not  recognized,  1187. 

proceedings  before  board  fixing  rates,  1199. 

property  devoted  to,  value  of,  1207. 

property  title  not  involved,  1162. 

pro-rating  between  consumers,  1184,  1185,  1188,  1246. 

pro-rating  statutes,  328. 

protest  against  unreasonable  contract,  1215. 

public  boards  or  commissions,  1196. 

public  control  prevails  over  contracts,  1228. 

public  ownership  added,  1232. 

public  ownership  contrasted  with  public  control,  1149. 

public  rates  displacing  contract  rates,  1222. 

public  service  commission,  152,  454,  1156,  1196. 

raising  rates,  1218. 

rates.     See  Rates. 

reasonableness  of  contract  is  a  question  of  fact,  1216. 

reasonable  service  at  reasonable  rates,  1165. 

reasonable  service  generally,  1145,  1179. 

relative  status  of  company  and  consumer,  1241. 

reorganization  of  corporation,  1177n. 

rescission  of  contract,  1217. 

reservation  of  private  right,  1175. 

rights  beyond  capacity  of  system,  1244. 
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PUBLIC  SERVICE  (Continued). 

right  to  share  in,  is  nut  an  appurtenance  to  land,  1228. 

rotation  to  consumers,  1190. 

rules  and  regulations,  examples,  1189. 

Bale  of  property  remains  subject  to  duties,  1177. 

seepage  and  evaporation,  duty  to  prevent,  1185. 

abutting  off  water  for  breach  of  contract,  1147. 

shutting  off  water  for  failure  to  pay  rent,  1189. 

tic  utere  tuo  applied,  1179. 

specific  performance  in  equity,  730. 

statutes  concerning,  1198. 

stockholders  do  not  own  property,  349. 

stock  ownership  not  requisite  to  supply,  1182,  1239. 

surplus  in  canal,  1184. 

termination  by  consumer  of  contract,  1234. 

theory  of,  1161. 

unreasonable  conditions  cannot  be  required  by  the  company,  1189. 

unreasonable  contracts  invalid,  1213. 

waste  by  consumer  is  ground  for  withdrawing  supply,  1182n. 

waste,  shutting  off  supply  for,  1190n. 

water  companies  as  common  carriers,  1244. 

water  officials  have  jurisdiction  over  companies  and  not  over  consum- 
ers, 1108. 

water-right  "within  irrigation  districts,  1256. 

what   constitutes  public  service,  considered  generally,  649,   C61,   1158, 
1159,  1251.     See  Public  Use. 

who  owns  the  water  title,  1241. 

withdrawal  from,  1176. 
PUBLIC  USE.     See  Public  Service. 

classification  of  lands  according  to,  1183. 

decision  of  state  court,  654. 

dedication  of  spring  to,  1163n. 

defined,  1160. 

distinguished  from  public  benefit.  659. 

distribution  for  electric  power,  1160. 

distribution -for  irrigation,  1160. 

distribution  for  manufacturing,  1160. 

distribution  of  water,  149. 

distribution  of  water  declared,  1146. 

drainage,  650. 

electric  powev,  651. 

enlargement  of  canal  for,  653. 

estoppel  in  percolating  water  cases,  1086. 

in  California,  649,  661. 
irrigation  as,  649,  1250. 

judicial  question,  651. 
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PUBLIC  USE  (Continued). 

manufacturing  not,  651. 

mining  not,  in  California,  649,  651. 

navigable  waters,  934n,  936. 

presumption  in  favor  of  legislation,  651. 

private  enterprise  as,  652. 

private  plant,  661. 

public  regulation  as  taking  property  for,  1168n. 

question  of  necessity,  665. 

sale,  rental,  distribution,  650. 

sawmills  not,  651. 

some  necessary  public  use,  671. 

subject  of  regulation  and  control  of  the  State,  1166. 

taking  property  for,  647.     See  Eminent  Domain. 

taking  property  for,  in  equity  suit,  725. 

taxation  for,  1250. 

township  bonds  issued  for,  1097n. 

use  of  water,  657n. 

use  of  water  declared  public  use,  1097. 

uses  partly  public  and  partly  private,  670. 

water  supply  for  cities,  650. 

what  is,  649,  661,  1158,  1159,  1251. 
PUBLIC  WELFARE.     See  Public  Interest. 
PUEBLOS.     See  Mexican  Law. 

rights  of,  in  Mexican  law,  68. 
PUMPS. 

change  to,  from  artesian  or  flowing  wells,  991,  1066. 

change  to,  from  open  cut,  1067. 

change  to  well  from  stream,  538. 

draining  surrounding  land,  1056. 

excessive  capacity  of,  in  percolating  case,  1005. 

for  lake  water,  375. 

from  wells,  prohibited  by  statute,  1074. 

included  as  "development,"  1089. 

lake  water,  318. 

lowering  water  level  below  pumps,  988.  • 

lowering  water  level,  requiring  change  of,  1082n. 

not  per  se  wrongful,  1078. 

of  riparian  owner,  827. 

taking  percolating  water  for  sale,  1057. 
PURCHASE.     See  Conveyance;  Grant;  Sale,  etc. 

appropriation  is,  341. 
enlarging  riparian  land  by,  841. 

of  land  adjoining  riparian  land,  837.     See  Riparian  Land. 
PURCHASER  WITH  NOTICE.     See  Notice;  Sale,  etc. 
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PURPOSE  OF  USE. 

change,  considered  generally,  554.     See,  also.  Change  of  Use. 

.hange  from  domestic  use  to  irrigation,  ~>~>~>. 

charge  from  flour-mill  to  electric  light  plant,  555n. 

change  from  irrigation,  mining,  etc.,  to  power,  555. 

change  from  irrigation  to  city  water  supply,  553. 

change  from  irrigation  to  storage,  553,  555. 

change  from  mining  to  irrigation,  555. 

change  from  mining  to  water-power,  531. 

change  from  placer  to  quartz  mining,  531,  534. 

change  from  power  to  irrigation.  .">.~>.~i. 

change  from  sawmill  to  gristmill,  554.     See  Beneficial   Use;   Place  of 
Use,  etc. 

change  of,  permit  of  State  Engineer  required,  556. 

change  to  power  from  other  uses  prohibited  in  California,  555n. 

distinguished  from  place  of  use,  554. 

early  crops  changed  to  late  crops,  555. 

injury  from  change  of,  556. 

impartiality,  general  rule,  91,  322. 

impartiality  in  absence  of  statute,  91. 

irrigation  changed  to  city  water  supply,  555. 

irrigation  of  reclaimed  swamp,  384. 

making  water  do  double  duty,  556. 

of  percolating  water,  1050. 

repetition  of  cumulative  purpose,  556. 
PUKPRESTUBE. 

wharfage  purpresture,  945. 

QUALIFIED  PROPERTY.     See  Property. 

QUALITY.     See  Pollution. 

QUANTITY  OF  WATER.     See  Beneficial  Use;  Measurement  of  Water. 

considered  generally,  495. 

annual  increase  of  use,  512. 

beneficial  use  as  limit,  502. 

capacity  of  ditch  ceasing  to  measure,  499. 

enlargement  to  injury,  532. 

three  tests  of,  495. 

whole  stream,  appropriation  of,  311. 
QUARTZ-MILL.     See  Mill;  Mining;  Power,  etc. 
QUARTZ  MIXING.     See  Mining. 
QUESTIONS  OF  FACT.     See  Evidence. 

QUIETING  OF  TITLE.     See  Adjudication  of  Bights;  Apportionment;  De- 
claratory Decree;  Settling  Rights,  etc. 

action  for,  lies,  300. 

bills  for,  considered  generally,  726. 

by  administrator,  728. 
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QUIETING  OP  TITLE  (Continued). 

by  irrigation  district,  729. 

by  mutual  company,  728. 

change  of  use  cannot  be  decided  on,  in  Colorado,  545. 

compared  to  special  adjudication  procedure,  1126. 

corporation  or  consumer  as  party  to,  1247. 

damage  need  not  be  shown,  709,  729. 

findings  in,  695. 

in  favor  of  nonriparian  against  riparian  use,  876. 

joinder  with  injunction,  728. 

pleading  of  right,  694n.     See  Pleading. 

prescriptive  right,  626.     See  Prescription. 

special  proceedings  exclusive,  729.     See  Adjudication  of  Rights. 

to  percolating  water,  990. 

to  right  involved  in  decree  under  special  statutes,  1128. 

upon  interstate  streams,  369,  370. 

venue  of  action,  370n,  692,  926. 

venue  on  riparian  rights,  771n, 
QUO  WARRANTO. 

irrigation  districts,  1253. 

RAILROAD  COMMISSIONS.     See  Public  Regulation. 
RAILWAY. 

duty  to  supply  culverts,  494. 

embankment  ordered  removed,  712. 

Federal  ditch  over,  254. 

locomotive,  use  in,  at  common  law,  785,  878n,  905n. 

obstructing  wharf's  access  to  water,  943. 

over  power  site,  466. 

over  unpatented  claim  of  settler,  282. 

patented  after  ditch  built,  272. 

appropriations  of  water  or  ditch  over,  115. 

railroad  land  included  in  irrigation  districts,  1260. 

reservoir  from,  671n. 

reverter  to  government,  234. 

riparian  rights  of,  785,  878,  905n. 
RAIN  OR  SNOW. 

protection  of  annual  rainfall,  lOSOn. 

percolating  water  cases,  1082. 

rain  water,  11. 

rain  water  not  a  watercourse,  354. 
RATES.     See  Public  Service. 

acreage  basis  for,  502. 

affected  by  sale  of  plant,  1219. 

after  expiration  of  contract,  1187. 

application  for  revision  of,  1200. 
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BATES  (Continued).  , 

based  upon  free  water-rights,  1199. 
basis  of  fixing,  1186. 
basis  of  power  to  fix,  1197. 
burden  of  proof  on  company  to  show  that  rates  are  confiscatory,  1203, 

1204. 

Carey  Act  charges,  1273. 
charge  for  perpetual  water-right,  1230. 
charge  for  water-right  in  addition  to  rates,  1229. 
charges  under  United  States  Reclamation  Service,  1279,  1297. 
conflict  between  contract  and  statutes,  1148. 
conflicting  with  public  rates,  1220. 
contracts  by  United  States  concerning,  1223. 
contract  lien  for,  576. 

contract  rate-fixing,  considered  generally,  1217. 
contract  rate-fixing  in  California,  1221. 
court  cannot  fix,  1191. 
depreciation,  allowance  for,  1207,  1208. 
discrimination  invalid,  1218. 

elements  entering  into  determination  of,  1206,  1208,  1209. 
equity  jurisdiction  against  improper  rates,  1201. 
examples  of,  1192. 

extension  of  time  for  payment,  1277. 
failure  to  pay  as  ground  for  cutting  off  water,  1182,  1189. 
fixed  by  legislature,  1199. 
Federal  courts,  jurisdiction  of,  1204n. 
fixed  by  contract  in  absence  of  statutory  rate-fixing,  1217. 
foreclosure  of  mortgage  affecting,  1219. 
fraud  in  establishing,  1204. 
free  water-rights  invalid,  1218. 
general  types  of  water-right  contracts,  1231. 
goodwill  as  element  of  value,  1209. 
in  absence  of  contract  or  statute,  1191. 
interest  on  debt  as  affecting,  1206,  1209. 
irrigation  rates,  1191. 
irrigation  rates  in  California,  1193. 
judicial  interference  only  as  a  last  resort.  1201. 
laches  barring  suit  to  contest,  1206. 
legislative  acts,  1200. 

liability  for,  after  termination  of  contract,  1234. 
lien  upon  land  for,  1218. 
methods  of  figuring,  1192. 
must  be  reasonable,  1191. 

mutual  companies'  rates  not  subject  to  public  control,  1171* 
not  include  bonus  or  premium,  1181. 
pavable  in  advance,  1189.  . 
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RATES  (Continued). 

physical  valuation  of  property,  1209. 

power  of  company  to  raise  rates,  1218. 

preliminary  injunction  against  public  rates,  1203. 

presumed  valid  when  fixed  by  the  board,  1200. 

prices  under  Carey  Act,  1273. 

proceedings  before  board,  1199. 

public  rate-fixing  affecting  contract  rate-fixing,  1220. 

quantity,  basis  for,  502. 

quantity  rate  versus  acreage  rate,  1193. 

raising  rates  fixed  by  contract,  1219. 

fixing  a  State  function,  1199. 

fixing  statutes,  1197. 

reasonable,  fixed  by  public  authority,  1202. 

Reclamation  Service  rates,  1277. 

regulation  of,  by  Forest  Service,  466. 

remedies  before  board  of  supervisors  must  be  exhausted,  1199. 

revision  of,  application  for,  1200. 

seepage  and  evaporation,  effect  upon,  1206. 

statutes  concerning,  1198. 

statutes  for  public  rate-fixing  in  early  days,  1145. 

tender  of,  1214. 

tolls  on  navigable  streams,  937. 

transfer  of  water  system  affecting,  1219. 

unconstitutional  statute  denying  relief  in  court  against  improperly  fixed 
rates,  1204. 

unreasonable  or  confiscatory,  enjoined,  1202. 

value  of  property,  elements  entering  into,  1207. 

water  furnished  to  more  than  one  county  by  same  company,  1206. 

water-right  charges  under  Reclamation  Service,  1277,  1297. 

what  is  a  fair  return,  1205. 

what  is  the  value  of  the  property,  1207. 

whether  must  be  the  same  to  all,  1186. 
RAVINE.     See  Watercourse. 
REAL  ESTATE.     See  Property. 

consumer  entitled  to  interest  in  company's  real  property,  1150. 

ditch  is,  480. 

easement  is,  480n. 

freehold  water-rights,  301. 

freehold  rights  of  consumers  in  company  ditch,  1155. 

parol  sale.     See  Parol  Sale. 

permit  to  appropriate  is  not,  300,  448. 

percolating  water,  30. 

personalty  in  water,  33. 

purchase  of  water-right  from  distributing  company,  1225. 

riparian  right  is,  779. 
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REAL  ESTATE  (Continued). 

venue  of  action,  692. 

vested  rights.     See  Vested  Rights. 

water  of  stream,  766. 

water  reduced  to  possession  is  not,  28. 
•    water-right  is,  298. 

wells  taxed  as,  301. 

whether  consumer's  right  is,  578. 
REASONABLE  SERVICE.     See  Public  Service. 
REASONABLE  TIME.     See  Diligence;  Negligence;  Time,  etc. 

for  nonuse,  621. 

in  putting  water  to  use,  920. 

point  at  which  to  calculate  beneficial  use,  506. 

question  of  fact  for  jury,  609. 

what  is,  609. 

what  is,  in  completing  work,  414. 
REASONABLE  USE. 

considered  generally,  at  common  law,  807. 

between  local  landowners  of  percolating  water,  1075. 

between  neighboring  landowners  of  percolating  water,  considered  generally, 
1061. 

between  riparian  owners,  854. 

defined,  847. 

doctrine  of  percolating  water,  976. 

ezcessive  use,  burden  of  proof  at  common  law.  994. 

immaterial  as  affecting  nonriparian  use,  at  common  law,  866. 

irrigation,  at  common  law,  812. 

nonriparian  owner  polluting  water,  559. 

not  applicable  to  distant  percolating  water  use,  1076. 

of  one's  own  land  diminishing  stream,  1025. 

percolating  water,  994.     See  Percolating  Water. 

pleading  and  proof  of  between  riparian  owners,  926. 

pollution  of  water  in,  559. 

power  purposes,  at  common  law,  809. 

question  of  fact,  804. 

riparian  rights.     See  Riparian  Rights. 

sale  is  not,  1057. 

statutory  regulation  of,  lOTi'n. 

under  law  of  appropriation,  169. 
RECAPTURE. 

artificial  increment,  recapture  of.  885. 

escaped,  waste  or  abandoned  water,  37. 

intent  essential,  43. 

mine  water,  40. 

new  water,  from  decreed  stream,  1131. 

parol  (tale  operating  by,  598. 
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RECAPTURE  (Continued). 

stored  water,  38. 

tunnel  water,  40. 

water  mixed  in  canals,  668. 
RECEIVER. 

appointment  of,  705. 

commissioners  appointed,  705. 
RECLAIMING  WATER. 

abandoned  water,  37.     See  Recapture. 

RECLAMATION.     See  Beneficial  Use;  Drainage;  Irrigation,  etc. 
RECLAMATION  ACT.     See  National  Irrigation. 
RECLAMATION  DISTRICT. 

assessments,  383n. 

in  California,  382. 

RECLAMATION  SERVICE.     See  National  Irrigation;  Water  Users  Associa- 
tions, etc. 
RECORDING. 

acknowledgment  of  notice  of  appropriation,  402. 

as  notice  to  the  world,  1253. 

book  of  "miscellaneous,"  580. 

by-law  of  corporation  restricting  transfers,  1175. 

California  water-power  permits,  455. 

certificate  of  adjudication  of  right,  recording  of,  1122. 

certificate  of  appropriation,  recording  of,  453. 

conveyances,  recording  of,  580. 

in  office  of  State  Engineer,  552n,  584. 

notice  of  appropriation,  recording  of,  401,  402.     See  Notice  of  Appropria- 

•        tion. 

permit,  recording  transfer  of,  443. 

sale  of  ditch  or  water-right,  485. 
REDUCTIO  AD  ABSURDUM. 

and  nonriparian  use,  889. 

between  riparian  owners,  853. 
REFEREE.     See  Commissioner;  Procedure,  etc. 

in  adjudication  of  stream,  1121. 
REGULATIONS. 

of  Forest  Service.     See  Forest  Reserves. 

of  use  of  water,  14.     See  Administration  Under  Water  Codesj  Public  Reg- 
ulation; Public  Service,  etc. 
REJECTION  OF  APPLICATIONS.     See  Permit. 

practical  operation  of  system,  446. 
RELATING  BACK. 

after  purchase  of  right,  583,  584. 

date  of  right  under  water  codes,  453. 

doctrine  of,  object  of  statutes,  398. 

effect  of,  425. 
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RELATING  BACK  (Continued). 

not  applied  against  United  States,  427. 

numbering  certificates,  4."i'. 

of  appropriation  against  patentee,  427. 

of  appropriation,  considered  generally,  423. 

of  ditch  on  mortgaged  land,  427. 

of  ditch  over  mining  location.  427. 

of  natural  irrigation  right,  397. 

of  tunnel,  to  notice,  1018. 

origin  of  rule,  423. 

patent  relates  back  to  settlement,  281,  838. 

statutes  to  govern  doctrine  of,  390. 

to  application  to  State  Engineer,  452. 

to  notice  of  appropriation,  425,  427. 

under  Federal  Bight  of  Way  Acts,  464. 

water  diversion  and  land  patent,  182. 

where  land  is  abandoned,  234. 
EELOCATION. 

after  abandonment,  606. 
BEMEDY.     See  Action;  Injunction,  etc. 

law  and  equity,  721. 
BENEWAL.     See  Permit. 
BENT.     See  Landlord  and  Tenant. 
BENTAL  BIGHTS.     See  Public  Service. 

distinguished  from  water-rights,  1243. 
BENTALS.     See  Bates. 
BEPAIB  OF  DITCH.     See  Negligence,  etc. 

against  loss  in  transmission,  526,  527. 

contribution  between  co-owners,  section  320. 

diligence  required,  493. 

duty  of  company  to  keep  ditch  in,  1185. 

mandamus  to  force  irrigation  districts  to  repair  canal,  1255. 

of  ditches,  generally,  488. 

promptness  required,  491. 

right  of  entry  to  repair  ditch,  488. 

trespass  in,  defense  to,  731. 

water  needed  to  repair  ditch,  404. 
BEPEAL  OF  STATUTE. 

not  affect  existing  rights,  137. 
BBS  ADJUDICATA.    See  Collateral  Attack;  Decree;  Judgment,  etc. 

beneficial  use  reopened,  1138. 

decree  as,  704. 

decree  apportioning  riparian  rights,  824. 

decree  in  special  procedure  for  adjudication  of  rights,  1134. 

decree  of  priority  not  binding  upon  consumers  from  same  ditch,  1127. 

decree  settling  rights  as,  1135. 
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RES  ADJUDICATA  (Continued). 

former  decree  between  riparian  owners,  824. 

riparian  decisions  in  appropriative  State,  134n. 

upon  abandonment,  606,  1136. 
RES  COMMUNES. 

defined,  4. 

RESERVATION  IN  CONVEYANCE.     See  Appurtenance;   Change  of  Use; 
Contracts;  Conveyances,  etc. 

considered  generally,  582. 

canal  reserved  on  sale  of  water-right,  485. 

defined,  583. 

implied  from  circumstances,   583. 

nonuser  of  reserved  right,  903. 

of  domestic  use,  on  grant  of  riparian  right,  901. 

of  percolating  water  in  deed,  1089n,  1090. 

of  private  right  from  public  use  is  invalid,  1175,  1229. 

of  public  domain.     See  Public  Domain. 

of  right  of  way,  in  government  land  titles,  252. 

of  water  out  of  Federal  patent,  181. 

of  water-right  in  contract,  1233. 

of  water-right,   in   grant  of   canal,   483. 

of  water-right  on  sale  of  land,  590.     See  Place  of  Use;  Change  of  Use, 
etc. 

parol,   uncertain,    600n. 

right  of  way  reserved,  not  include  ditches.  486. 

sale   of  water-right  separate   from  land,   553. 

to  United  States  for  ditch  out  of  patent,  254. 
RESERVATIONS  (RESERVED  PUBLIC  LAND).     See  Public  Domain. 

considered  generally,  236. 

Act  of  1866  upon,  473. 

government    reservation,    abandonment    of,    240n. 

government  reservations,  Act  of  1866  assumed  to  be  repealed,  239. 

government  reservations,   Federal   right   to   waters   on,    177. 

government   reservations,   waters   on,   views   of   Federal  courts,   239. 

Indian  reservations.     See  Indian  Reservations. 

military  reservations,  extent  of,  231n. 

military  reservations,  state  law  in,  238. 

military  reservations,  .waters   on,   generally  considered,  238. 
RESERVOIR.     See  Dam;   Storage,  etc. 

above  unused  ditch,  321. 

adaptability  of   land  for,   as    damages,   700. 

added   to    irrigation   system,    541. 

adjudication  of  rights  of,   1137. 

artificial  use  of  land,  799. 

built  in  bed  of  stream,  290. 

capacity,  measurement  of,  498. 
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RESERVOIR  (Continued). 

change  from  irrigation  to  storage,  553,  555. 

change  of  location  of,  546n. 

change  of  place  of  storage,  560. 

change  to,   from  direct  irrigation,  causing  injury,  556. 

condemnation  for,  655,  658,  669. 

contract  concerning  water  in,  572. 

damage  from  break  of,  799. 

damage  from  water  from,  generally,  489. 

easement  for,  acquired  by  United  States,  275. 

exchanges  between  reservoirs,  317,  586. 

Federal  grant  on  public  land,  Act  of  1866,  113. 

fish  in,  947. 

for  livestock  on  public  land,  409. 

from  railway,  67 In. 

impounding  storm   water,   885. 

not  included  in  authority  to  divert,  349. 

one  filling  only,  317,  498. 

permits,  1244. 

point  of  diversion  in,  543n. 

poisoning  water  of,  732. 

property  in  water  confined  in,  28. 

seepage  from,  appropriation  of,  49,  50. 

several  fillings  of,  411. 

several  priorities   for  same  reservoir,   318. 

silting   up,   532. 

sites,  Federal  acts,  historical,  161. 

site  granted,  a  fee  and  not  an  easement,  581n. 

sites  on  State  lands,  233. 

sites  on  unreserved  public  land,  235. 

sites,  withdrawal  of  by  United  States  after  work  begun,  427. 

sites.     See  Power  Sites;  Rights  of  Way  (Federal),  etc. 

statutes  for  construction  of,  439. 

stealing  water  from,  732. 

storage  after  use  of  same  priority,  556. 

storage  of  riparian  owner,  827. 

storage  in.     See  Storage. 

stored  water  carried  in  stream,  38.       See  Recapture. 

to  propagate  fish,  410. 

underground  reservoir  supplying  stream,  996. 

water  emptied   from,  57. 

water  in,  as  property,  25. 

water   in,  when   personalty,   33. 
RESIDENCE. 

diversity   of  citzenship,  693. 

of   defendants,   692.    See   Venue. 
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RES   IPSA  LOQUITUR,   490.     Seo  Negligence. 

RETARDATION,  558. 

RETURN  OF  SURPLUS.     See  Surplus. 

distinction  between  appropriation  and  riparian  rights,  47n. 

when  required,  389. 
REVERSIONER. 

suit  by,  925. 
REVIVAL. 

of  abandonment  right,  607. 
RIGHT. 

action  for  violation  of,  without  damage,  887.     See  Injuria  Sine  Damno. 

decree   establishing,   1065. 

natural  and  derivative,  47. 
RIGHT  OF  ACCESS.     See  Access. 
RIGHT  OF  ACTION.     See  Action. 
RIGHT  OF  ENTRY. 

on  private  land,  free  rights  in  Colorado,  249. 

to  repair  ditch,  488. 
RIGHT  OF  USE.     See  Beneficial  Use;  Usufruct,  etc. 

annexed  to  soil  at  common  law,  781. 
RIGHT  OF  WAY.     See  Ditch;  Easement,  etc. 

across  private  land  to  public  land,  251n. 

adverse  use  for,  630. 

cannot  be  appropriated  over  private  land,  244. 

civil  law  of,  481. 

condemnation  for  private  enterprise,  653,  660. 

condemnation  of,  648. 

distinguished  from  watercourse,  767. 

injunction  against,  707. 

law  of,  based  upon  necessity,  248. 

location  of  under  grant  in  general  terms,  486. 

necessity  for,  as  aid  to  water-right,  48,  49. 

necessity,  right  of  way  by,  248. 

not  include  ditches  unless  intended,  486.    , 

on  public  land.     See  Public  Domain;  Right  of  Way  (Federal). 

on  State  lands,  233. 

over  private  land  is  obtained  by  condemnation  for  public  use,  246. 

over  railroad  land,  115. 

railway  over  land  entered  but  not  patented,  282. 
EIGHT  OF  WAY  (FEDERAL).     See,  also,  Public  Domain. 

bonds  of  applicant,  465. 

conflicts  with  settlers,  generally,  285. 

delay  in  obtaining  Federal  permit,  417. 

failure  to  make  filings,  effect  of,  475. 

failure  to  file,  effect  against  homesteader,  275. 

Federal  statutes,  161,  236. 
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EIGHT  OF  WAY  (FEDERAL)  (Continued). 

Forest  Service  rules  and  regulations,  458. 

forfeiture  for  failure  of  work,  467. 

grant  from  United  States  by  Act  of  1866,  113. 

historical,  161. 

irrigation,  right  of  way  for,  462,  463. 

mining  purposes,  463. 

municipal  purposes,  463. 

nature  of  right  under,  462. 

over  military  and  Indian  reservations,  241. 

over  public  lands,  considered  generally,  460. 

over  public  land,  effect  of  local  law,  217,  472. 

over  public  land,  protected  by  Act  of  1866,  108. 

over  unreserved  public  land,  235. 

regulations,  effect  of,  48. 

reservoir  sites.     See  Reservoirs. 

royalties  from  applicant,  465. 

stipulations  of  applicant,  465. 

subsequent  settlers  subject  to  right  of  way,  274. 

water  power,  right  of  way  for,  477. 

when  estate  vests,  465. 

withdrawal  of  land  before  completion,  464. 
RIPARIAN  LAND.     See  Riparian  Proprietors;  Riparian  Rights,  etc. 

considered  generally,  832. 

abutting  tract,  subdivision  of,  837. 

against  intervening  appropriator,  840. 

altitude  of,  836. 

analogy  to  percolating  water  land,  1043. 

apportionment  based  on  variation  of,  842. 

bay,  inlet  or  slough,  836. 

bed  is  not,  836. 

becoming  riparian  by  union  with  other  riparian  land,  841. 

beyond  watershed  is  nonriparian,  844. 

carrier's  right  on  partition  of,  779. 

city  lots,  785. 

conclusions  regarding,  849. 

conclusions  under  law  of  percolating  water,  1058. 

contiguity  as  extending,  893. 

contraction  of,  836. 

definition  of,  849,  1059. 

definition  of,  in  the  civil  law,  841. 

division  into  parcels,  775. 

division  of,  grant  of  water-right,  834. 

enlargement  of,  by  purchase,  841. 

equitable  title  to,  785. 

extension  by  purchase,  California  ruling,  841. 
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RIPARIAN  LAND  (Continued), 
extent  of,  immaterial,  847. 
extension  by  purchase  at  civil  law,  964. 
extinguishment,  903. 
flood  plane  of  river,  835. 
frontage  on  stream,  extent  of,  812. 
government  subdivisions  as  bonding,  838,  839. 
government  subdivisions  immaterial,  844,  847. 
grant  of  portion  of,  with  water-rights,  905. 
highway  bordering  stream,  835. 
increased  by  new  acquisitions,  842. 
junction  with  other  parcels,  842. 
land  title  affecting,  considered  generally,  836. 
levee  along  stream  bank,  835. 
mining  locations,  785. 
must  have  water  boundary,  835. 
must  touch  the  stream,  769,  835. 
natural  benefits  of,  396. 

necessities  of,  against  nonriparian  land,  876. 
nonriparian  cannot  irrigate  at  common  law,  834. 
nonriparian  has  no  rights,  844. 

nonriparian  use,  considered  generally,  862.     See  Nonriparian  Use. 
nonriparian  use  not  injuring,  873. 
one  entire  holding,  841. 

origin  of  rule  limiting  riparian  rights  to,  846. 
over  subflow,  836. 

part  of,  severed  and  then  bought  back,  839. 
partition  binding  between  parties,  901. 
partition  of,  at  civil  law,  963. 
protection  of  right  of,  without  damage,  868. 
purchase  of  adjoining  land,  837,  847. 
reason  of  rule  confining  use  to,  832. 
reasonableness  as  bounding,  846. 
reconveyance  of  severed  portion,  840. 
relative  amounts  of  watershed  owned,  846n. 
return  of  water  above  boundary,  829. 
rights  of  in  appropriative  jurisdiction,  396. 
riparian  owner  must  divert  on,  828. 
riparian  rights  inherent  in,  777. 
sale  for  use  off  of,  prohibited  at  common  law,  835. 
sale  of  part,  837. 

sale  of  part  fronting  on  stream,  901. 
several  parcels  held  in  entirety,  840. 
severance  of  riparian  right  from,  905. 
shifting  stream,  835. 
strip  of  frontage,  grant,  903. 
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BIPABIAN  LAND  (Continued). 

subdivision  of,  at  civil  law,  963. 

swamp  is  not,  836. 

tested  at  the  time  of  use,  841. 

title  as  affecting,  848. 

trespasser  on,  has  no  rights  against  landowner,  251. 

use  confined  to,  at  common  law,  832,  862. 

variation  of,  842. 

water-power  on,  at  common  law,  846n. 

watershed  as  affecting,  843,  848. 

watershed  of  tributary  streams,  845. 

watershed,  origin  of  limitation  to,  845. 

where  two  streams  unite,  845. 
RIPARIAN  PROPRIETORS.     See  Riparian  Land;  Riparian  Eights,  etc. 

acquiring  land  subsequent  to  appropriation,  271. 

adjudication  of  rights  of,  in  Colorado,  1136. 

adjudication  of  rights  under  Oregon  statute,  llOSn. 

all  touching  stream  are,  847.  • 

apportionment  between,  considered  generally,  820. 

appropriation  by,  24. 

appropriation  by,  on  their  own  lands,  262.     See,  also,  Riparian  Eights. 

appropriation,  when  valid  against,  182. 

bed  of  navigable  waters,  title  to,  934. 

bed  to  middle  of  innavigable  stream,  title  to,  781,  934n,  940. 

both  making  nonriparian  use,  896. 

cities  as  riparian  proprietors,  762n,  785,  835. 

claiming  also  as  appropriate™,  345  et  seq. 

contracts  and  conveyances  by,  considered  generally,  781,  900. 

damming  stream  for  water-power,  809. 

determination  that  parties  are,  without  fixing  quantities,  927. 

diversion  from,  under  Colorado  Doctrine,  285. 

division  of  accretion  between  riparian  proprietors,  939. 

do  not  own  water,  755. 

entering  another's  land,  817. 

equality  of  riparian  proprietors,  792. 

excavation  near  bed  of  stream  by,  981. 

existing  at  time  of  appropriation,  276. 

filling  in  front  of,  941. 

grant  by,  at  civil  law,  962. 

grant  by.     See  Grants;  Biparian  Eights,  etc. 

having  public  land  diversions,  345. 

improvement  of  navigation,  compensation  for,  788. 

joinder  with  count  as  appropriator,  693. 

landholders  less  than  in  fee,  785. 

lessee  included,  872n,  925. 

mining  claim  before  patent,  282. 
Water  Bightt— 127 


2018  (3d  ed.)     WATER  EIGHTS  IN  THE  WESTERN  STATES. 

[References  are  to  pages.     Vol.  I,  pp.  1-967;   Vol.  n,  pp.  989-1767. J 

RIPARIAN  PROPRIETORS  (Continued). 

must  border  on  stream,  784,  835. 

must  pay  fees  in  Idaho,  394. 

name  borrowed  from  civil  law,  751. 

need  not  show  damage  at  common  law,  869. 

nonuse  immaterial  between,  912. 

no  preference  to,  as  appropriates,  394. 

not  a  close  borough,  892. 

not  parties  to  suit,  826. 

not  tenants  in  common,  793n. 

notice  of  appropriation  relating  back  against,  427. 

on  tide  water,  941. 

opposite  owners,  828. 

owner  of  bed  is  not,  836. 

owners  on  artificial  waterfront  are  not,  942. 

owning  both  banks  of  stream,  828. 

owning  nonriparian  land,  834. 

partition  distinguished  from  apportionment,  824* 

pioneer  settlers  on  stream  banks,  262. 

possessory  claims  to  lands,  785. 

protected  against  appropriation  in  California,  255. 

railroads  as,  785,  905n. 

relation  of  public  land  appropriators  to,  271. 

reversioners,  suits  by,  925. 

right  of,  in  civil  law,  749. 

right  of,  to  complete  flow  in  California,  871. 

right  of,  to  diffusion  of  stream  underground,  992. 

rotation  between,  821. 

sale  of  part  of  stream  frontage,  901. 

several  joining  in  common  diversion,  827. 

State  claiming  as,  362,  785. 

State  Engineer's  authority  over,  436. 

statute  regarding  landowners  on  stream  banks,  144. 

subordinate  to  public  land  appropriation,  271. 

United  States  as,  in  California,  102n,  175,  868. 

water  company  as,  907,  908. 

when  not  entitled  to  accretion,  941. 

who  are,  784. 
RIPARIAN  RIGHTS.     See  Riparian  Land;  Riparian  Proprietors,  etc. 

considered  generally,  835. 

abandonment  of,  impossible,  912. 

abrogated  in  Colorado,  but  not  in  California,  137,  139,  192. 

abrogated  in  eleven  jurisdictions,  139. 

abrogated  in  Oregon  since  1877,  159. 

abrogation  in  forest  reserves,  164. 

abrogation  of,  collateral  results,  145. 
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RIPARIAN  RIGHTS  (Continued). 

abrogation  of,  considered  generally,  185. 

abrogation  of,  effect  upon  law  of  accretion,  939. 

abrogation  under  Desert  Land  Act,  158. 

abstraction  giving  cause  of  action,  761. 

acceleration  and  retardation,  828,  856,  924. 

accretion,  considered  generally,  938. 

actions  at  law,  930. 

action  for  diminution,  853. 

adaptability  of,  to  Western  conditions,  1058. 

administration  of  decedent's  estate,  771n. 

administrative  system,  possibility  of,  830. 

against  intermeddler  in  Idaho,  511. 

against  public  service  company,  724. 

allottees  of  Indian  reservations,  785. 

along  public  levee,  835. 

"American  rule"  of  nonriparian  use,  878,  909n. 

analogous  to  highways,  922. 

and  appropriation,  general  conclusions,  225. 

and  appropriation,  historical,  735. 

and  irrigation,  123. 

and  public  policy,  1036. 

annexed  to  the  soil,  777. 

applicability  of,  in  West,  123. 

appropriation  not  basis  of,  778. 

appropriation  not  recognized  under,  863. 

appropriation  of  surplus  against  riparian  owner,  876n. 

apportionment  between  riparian  owners,  considered  generally,  820. 

apportionment  by  time,  821. 

apportionment  distinguished  from  injunction,  927. 

apportionment,  evidence  required,  823. 

apportionment  is  an  equitable  remedy,  821,  823. 

apportionment  not  dependent  upon  use,  821. 

apportionment  of  subflow  of  stream,  1019. 

appurtenant  to  riparian  land,  777. 

aqua  currit  et  dcbet  currere,  736. 

are  vested  rights,  199. 

artificial  flow  substituted,  829. 

artificial  uses,  considered  generally,  803. 

artificial  uses,  postponed  to  natural  uses,  797. 

attempt  to  reconcile  with  appropriation,  83. 

authorities  quoted  against,  186. 

backing  water,  924. 

based  upon  right  of  access,  758. 

basic  test  of,  810. 

basis  of,  in  right  of  access,  48. 
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RIPARIAN  RIGHTS  (Continued), 
bed  alone  gives  none,  770. 
bed  dry  in  summer,  784. 
bed  not  necessary  to  ownership  of,  788. 
bed,  title  to.     Se«  Bed  of  Stream, 
before  Lux  v.  Haggin,  131. 
beneficial  use  in  prescription,  917. 
between  mill-owners,  820n. 

between  riparian  owners,  not  modified  in  California,  745. 
burden  of  proof  between  riparian  owners,  928. 
business  uses,  considered  generally,  803. 
by  operation  of  law,  765. 
California  "modification"  statements,  886. 
California  rule  against  nonriparian  owners,  867. 
California  theory  of,  761. 
can  Congress  abrogate,  184. 
cannot  seU  water,  835. 
cattle,  watering  of,  796. 
change  of  public  land  rights,  536. 
city,  grant  to  take  water,  910. 
cities  taking  water  from  riparian  owners,  919. 
civil  law,  considered  generally,  748.  954,  957.     See  Civil  Law. 
civil  law,  grant  to  nonriparian  owners,  911. 
classification  of  uses,  795,  800. 
Colorado  abrogation  of,  139. 
Colorado  domestic  use,  325. 
common-law  departures  from,  872. 
common  rights,  793. 
comparative  necessities  govern,  804. 

compared  to  percolating  water,  1076.  . 

compared  to  prior  appropriation,  949. 
compared  to  right  of  support,  773. 
compared  to  right  to  pure  air,  775. 

conclusion  regarding  interference  between  riparian  owners,  860. 
condemnation,  673. 

condemnation  for  nonriparian  use,  892. 
condemnation  in  Texas,  922. 
condemnation  in  Washington,  920. 
condemnation  of,  measure  of  damages,  205. 
condemnation  of  nonriparian  right,  909n. 
condemnation  of  storm  waters,  surplus,  881n. 
condemnation  of,  without  strip  of  land,  919. 
confined  to  parties  litigant,  826. 

conflicting  California  rulings  on  nonriparian  use,  874. 
conflict  over,  122. 
congressional  abrogation  of,  209. 
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RIPARIAN  RIGHTS  (Continued). 

constitute  California  law  for  private  land,  131. 

contracts  and  conveyances  under,  considered  generally,  900. 

contrasted  with  appropriation,  331. 

converging  with  law  of  appropriation,  168. 

corporeal  hereditaments,  780n. 

cujus  est  solum    maxim  and,  887. 

cujus  est  solum   not  applied,  763. 

custom,  effect  of,  806. 

cut  off,  by  subdivision  of  land,  837. 

damage  between  riparian  owners,  806,  850. 

damage  from  nonriparian  use,  need  not  be  shown,  864. 

damage  to  a  reasonable  degree  damnum  absque  injuria  between  riparian 

owners,  856. 
damming  stream,  827. 
decision  confined  to  parties  litigant,  891. 
declaratory  decree  against  nonriparian  use,  894. 
declaratory  decree  between  riparian  owners,  859. 
deduced  from  Federal  title,  180. 
definition  of,  858. 

de  minimis  non  curat  lex,  882,  888,  1081n. 
dependent  upon  relative  situation,  773. 
diminution  of  flow  by  riparian  owner  for  riparian  use,  855. 
disassociated  from  uplands,  941. 
distinguished  from  appropriation,  21,  47. 
diversion  below  against  riparian  owners  above,  876n. 
domestic  uses,  considered  generally,  795. 
domestic  use,  consuming  streams,  796. 
domestic  uses  defined,  798. 
domestic  use,  from  other  sources,  800. 
domestic  use  in  Colorado,  325. 
domestic  use  in  Idaho,  146. 
domestic  use  in  Oregon,  159. 
domestic  use,  preference  to,  325. 
due  process  of  law  protecting,  202. 
easement  in  gross,  903. 

economical  use,  nonriparian  owner  cannot  raise  question,  868. 
effect  of  declaration  of  s-tate  ownership^  198. 
electricity  furnished  to  nonriparian  lands,  811. 
elements  of,  756,  780n. 
eminent  domain,  considered  generally,  918. 
eminent  domain,  procedure  on,  921. 
entire  diversion  not  permitted,  859. 
enumeration  of,  771n. 
equitable  remedies,  925. 
equality  basis  of,  792. 
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RIPARIAN  RIGHTS  (Continued), 
establishment  of  doctrine,  7. 
estoppel  by  grant,  903,  904. 
evidence  of  reasonable  irrigation,  813. 
examples  upholding  prescription,  918. 
excessive  taking,  857. 
exclusive  right  not  recognized,  863. 
exempted  from  condemnation  in  Washington,  920. 
exist  on  navigable  rivers,  770. 

extended  to  nonriparian  percolating  water  lands,  999. 
extent  of,  in  Western  practice,  287. 
extinction  by  unity  of  possession,  901. 
first  principles,  stated  generally,  63. 
fishing.     See  Fishing, 
floatage,  803.     See  Floatage, 
flow  diminished  by  riparian  use,  850. 
flow  of  stream  and  ground-water,  1000. 
forfeiture  not  applicable  to,  781. 
forfeiture  of  land  title,  785. 
foundation  of  system,  748. 
from  relative  position,  763n. 
frontage  on  stream  not  basis  of,  812. 
future  use  protected,  866n. 
grants  binding  between  parties,  901. 
grants  for  nonriparian  use,  general  conclusions,  911. 
grant  not  affecting  noncontracting  riparian  proprietor,  782,  904. 
grant  of  land  along  streams,  761. 
grant  of,  reserving  domestic  use,  901. 
grant  of  right,  at  civil  law,  962. 
impairment  of  estate,  how  determined,  872. 
impossibility  of  damage,  887. 
in  artificial  stream  by  lapse  of  time,  60. 
in  Black  Hills,  184. 
in  California,  744,  953. 
in  Colorado,  141. 

in  definite  underground  streams,  1011. 
in  dry  season,  820n. 
in  flood  or  storm  waters,  883. 
in  forest  reserves,  243. 
in  Idaho,  142,  224. 
in  lakes,  789. 

in  navigable  streams,  787,  946. 
in  Nevada,  134. 
in  percolating  water,  791. 
in  springs,  203. 
in  standing  water,  789. 
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RIPARIAN  RIGHTS  (Continued), 
in  steam  boilers,  820n. 
in  subflow,  1016,  1018. 

in  surplus  over  public  land  diversions,  276. 
in  swamp,  770. 

in  underground  reservoir,  1034. 
in  underground  watercourse,  1015. 
incident  to  the  land,  771. 
incorporeal  hereditament,  779,  919. 
independent  of  ownership  of  bed,  764,  769. 
injunction  against  nonriparian  use  without  damage,  864. 
injunction  to  vindicate,  895. 
inseparable  from  riparian  land,  782. 

interference  between  riparian  owners  a  question  of  degree,  854. 
introductory,  735. 

irrigation,  generally  considered,  812. 
irrigation  and  water-power  on  same  stream,  819. 
irrigation  from  lake,  790. 
irrigation  from  natural  overflow,  817. 

irrigation  postponed  to  domestic  use  at  common  law,  797. 
irrigation,  question  how  determining,  813. 
judgment  or  decree,  931. 
landlord  and  tenant  in,  779. 
land  title  requisite  for,  786. 
law  of,  considered  generally,  912. 
legislation  abridging,  153. 
lower  use  not  adverse,  916. 
lower  use,  no  prescription,  916. 
manner  of  use,  considered  generally,  827. 
manufacturing  as  natural  use,  802. 

manufacturing  postponed  to  domestic  use  at  common  law,  797. 
may  be  condemned,  919. 

measure  of  damages  on  eminent  domain,  922.     See  Damages, 
melting  snows,  881. 
merged  with  percolating  water,  1038. 
Mexican  grants,  279. 

Mexican  grant  and  United  States  patent  distinguished,  222. 
minority  California  rulings  on  nonriparian  use,  873. 
miscellaneous  riparian  rights,  933. 
modern  origin  of  doctrine,  741,  958. 
modification,  so  called,  in  California,  745,  817,  857. 
natural  position  giving  preference,  797. 
natural  right,  considered  generally,  773. 
natural  subirrigation,  888. 
natural  uses,  considered  generally,  795. 
nature  of,  considered  generally.  773. 
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RIPARIAN  RIGHTS  (Continued). 

navigable  and  non-navigable  rivers  same,  769, 

navigable  waters,  riparian  rights  in,  considered  generally,  933. 

new  percolating  water  rule  analogous  to,  994,  1043,  1044,  1045,  1059. 

none  in  ditch  water,  51. 

none  in  waste  from  ditch  of  riparian  owner,  52. 

nonriparian  owner  or  grantee  cannot  sue  for  pollution,  905,  907. 

nonriparian  owner  cannot  sue  in  his  own  name,  907. 

nonriparian  owner  damaged  by  pollution,  909n. 

nonriparian  owner  has  burden  of  proof,  894. 

nonriparian  use.     See  Nonriparian  Use. 

nonriparian  use,  considered  generally,  862. 

nonriparian  use,  general  conclusions,  897. 

nonriparian  use,  no  modification  of,  in  California,  886. 

nonriparian  use  not  injuring  riparian  owners,  873. 

nonriparian  use  of  both  parties,  896. 

nonriparian  use  per  se  wrongful,  871. 

nonriparian  use,  quieting  title,  against  riparian  use,  876. 

nonriparian  use,  reason  for  exclusion  of  nonriparian  owners,  at  common 

law,  862. 

nonstatutory  in  the  West,  746. 
nonuse  does  not  affect,  912. 

nonuse  does  not  affect,  between  riparian  owners,  857. 
nonuse  does  not  affect  right  to  injunction,  865. 
no  presumption  of  excessive  use,  857. 
normal  conditions  preserved  by  artificial  plan,  lOOln. 
not  absolute  against  other  riparian  owners,  852. 
not  affected  by  decree  under  law  of  appropriation,  931. 
not  an  easement,  774,  778. 
not  an  ownership  of  water,  9. 
not  created  by  use,  778. 

not  dependent  upon  quantity  flowing  in  stream,  882. 
not  dependent  upon  size  of  stream,  156. 
not  extinguished  by  navigation,  946. 
not  inconsistent  with  prescriptive  rights,  918. 
not  modified  in  California,  745. 
not  ownership  of  tangible  substance,  779. 
of  Federal  patentee,  94. 
of  Indian  reservations,  240. 
of  natural  flow,  761. 
of  patentee  of  public  land,  181. 
of  placer  mine,  395. 
of  possessory  claimants,  785. 
of  private  land,  in  California,  256. 
of  reclaimed  swamp  lands,  384. 
of  squatter  on  public  land,  284. 
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EIPARIAN  RIGHTS  (Continued), 
of  squatter  or  trespasser,  785. 
of  United  States  supreme  court  views,  222. 
on  intermittent  stream,  836. 
on  interstate  streams,  363. 
on  navigable  river,  769. 
on  subdivision  of  estate  at  civil  law,  964. 
on  withdrawn  public  lands,  786. 
ornamental  ponds,  804. 
part  and  parcel  of  land,  777. 
parties  to  condemnation  suit,  920. 
parties  to  suits,  925. 
partition  not  possible,  343n,  824. 
pass  with  land  on  grant,  777. 
penitentiary  and  insane  asylum.  804. 
"phantom  of  riparian  rights,"  123,  189. 
pleading,  928. 

pleading  against  nonriparian  owner,  general  rule,  871. 
pleading  and  proof  between  riparian  owners,  926. 
pleading  and  proof  against  nonriparian  owner,  928. 
point  of  diversion  immaterial,  828. 
pollution  by  or  against  a  nonriparian  owner,  559. 
pollution  of  waters  under,  559. 

power  purposes,  generally  considered,  809,  846n,  1021. 
practical  situation  in  California,  129. 
preference  to  domestic  use,  meaning  of,  798n. 
preliminary  injunction  to  protect,  926. 
prescription  against  riparian  owners,  916. 
prescription  from  surplus  use,  917. 
preservation  of,  in  States  rejecting,  396. 
principle  on  which  founded,  762. 
principles  of,  1044. 

prior  riparian  owners  do  not  exist,  744. 
priority  displaced  by  equality,  740. 
priority  no  force  in,  793. 
private  land  in  California  has,  864. 
procedure  on  eminent  domain,  921. 
procedure  under,  considered  generally,  924. 
protection  between  riparian  owners,  850. 
public  service  defense  to  injunction,  723. 
pumps,  use  of,  827. 
quieting  title,  venue,  771n. 
reapportionment,  825,  826. 
real  property,  779. 

reasonableness  immaterial  to  nonripnrian  proprietor,  866. 
reasonable  use  applies  only  between  riparian  owners,  868. 
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RIPARIAN  RIGHTS  (Continued). 

reasonable  use,  considered  generally,  807. 

reasonable  use  defined,  847. 

reasonable  use  is  a  question  of  degree,  814. 

reasonable  use  is  a  question  of  fact,  804. 

reasonable  use  is  the   touchstone   between   riparian   owners  themselves, 

808. 

reasonable  use  of  a  nonriparian  proprietor,  867. 
reasonable  use  permitted  between  riparian  owners,  854. 
recent  decisions  on  nonriparian  use,  894. 
recent  establishment  of,  742. 
reductio  ad  absurdum,  878,  889. 

reservation  on  grant  of  right,  903.     See  Grant;  Reservation,  etc. 
result  of  Lux  v.  Haggin,  136. 
retardation,  828. 

return  of  surplus  to  channel,  808. 
revoking  public  land  appropriations,  94. 
right  of  flow  of  water  between  riparian  owners,  852. 
right   of  property,  775,   848. 
riparian  lands.     See  Riparian  Land, 
sale  for  town  supply  improper,  906. 
sale  of  water  prohibited,  845n,  906,  907,  908. 
Scotch  law,  763n. 

seepage,  etc.     See  Seepage  and  Evaporation, 
severance  of,  from  riparian  land,  905. 
silence  raises  no  estoppel,  914. 
situs   of,  369,  370. 
slough  or  branch,  786. 
sole  riparian  proprietor,  904. 
special    damage,    931. 
States  rejecting,  139. 
States  upholding,    137. 
statutes  rejecting,   144. 
statutes  upholding,  133. 
statutes  limiting,  t866n. 
storage  by  riparian  owner,  827. 
storm  flow,  880. 

subdivision   of   land,   902.     See   Grant;    Riparian  Land,   etc. 
subdivision  of  land,  unity  of  possession,  901. 
submerged  land,   941. 

subordinate  to  Los  Angeles  pueblo  right,  68. 
support  of  life,  considered   generally,  795. 
surplus  nonriparian  use,  876n. 
surplus,  return  of,   829. 
taste   and  fancy,  805. 
taxation  of,  771n,  779. 
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test  between   riparian   proprietors,   851. 

test  of  reasonable  use  for  irrigation,  815. 

theory  of,  759. 

three   ways   of  use   of   streams,   795. 

time   at   which   rights   take   effect,   280. 

times  of  use,  822. 

title  to  bed  of  navigable  waters,  934. 

tributaries,    786. 

United  States  supreme  court  views,  146. 

unity  of  possession  does  not- extinguish,  901. 

unpopular  in   the   West,    130. 

upheld  by  United   States  supreme   court,  214. 

upheld   in  ten   Western   jurisdictions,   137. 

use  confined  to  riparian  land,  832. 

use  confined  to  riparian   owners   at  common  law,  862. 

use  must  be  within   the  watershed,  843. 

use,  not  dependent  upon,  774. 

use  of  all  the  water,  833n. 

use  of  nonriparian  land,  834. 

usufructuary,  14,  19,  780,  755. 

variation  of,  825. 

varying  circumstances  affecting  apportionment,   825. 

venue  of  suits  to  quiet  title  in  California,  926. 

vested   property   in,   278. 

Washington   rule  against   nonuse,  913. 

waste  enjoined  between   riparian  uses,  827,  830. 

waste  of  water  against   nonriparian   owner,   876. 

water  after  it   passes  riparian   owners,  914. 

water   commissioner  cannot   abridge,   1112. 

watercourses,   786. 

water-power  included,  803.     See  Power. 

wharfage.     See  Wharfage. 

what  persons  and  upon  what  waters,   considered  generally,   784. 

when   attach,   278. 

where  owners  are  numerous,  826. 

whole  stream,  use  of  by  riparian   owners,   858. 
EIVER.     See  Watercourse. 

distinguished  from  its  water,  766. 

flood  plane  of,  835. 

improvement  of,  State  power,  219n. 

not  appropriatable  at  common  law,  16. 

water  of,  is  common,  3. 

water  of,  property  in,  8. 
ROMAN  LAW,  2.     See  Civil  Law. 

considered  generally,  954. 
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ROMAN  LAW  (Continued). 

diversion    of   water   under,    958. 

Justinian  Institutes  of,  956. 

priority  of  appropriation  not  recognized,  743. 
ROOSEVELT. 

and  State  water  laws,  162. 

creation   of  forest  reserves  by,  212. 

disagrees  with  courts,  1328. 

New  Nationalism,  166. 

New  Nationalism  and  United  States  supreme  court,  223. 

upon  Federal  title  to  water  on  public  land,  176n. 

views  of,  717. 

ROTATION.     See    Apportionment;    Beneficial    Use;    Periodical    Appropria- 
tions, etc. 

advantages  of,  339n. 

between  riparian  owners,  821. 

by  consumers  from  corporations,  1190. 

decree  enforcing,  337. 

division  of  waters  by,  335. 

use  by,  509. 
ROYALTY.     See  Fees;  Taxation,  etc. 

California  water-power  projects,  455. 

early  proposals  for,  105,  111. 

Federal,  465. 

from  power  development,  Forest   Service  rules  of  1911,  472. 

in   Oregon,  on   water-power,   151. 

irrigation,  State  fees,  441. 

on  mineral  land,  idea  relinquished,  112. 

on  public  domain,  early  views,  86n. 

on  public  lands  rejected  by  pioneers,  106. 

on  water  projects,  441. 

payable  to   State,  441. 

power,  State  fees,  441. 

States  generally  do  not  charge,  121. 

to  United  States  for  right  of  way,  465. 
EUNNING  WATER.     See  Water. 

belongs  to  the  public,  10,  11,  12. 

compared  to  light  and  air,  2,  5,  6,  7. 

distinguished  from  percolating  water,  6,  30,  768. 

lake   is  not,  374,  375. 

nature  of,  5. 

not  subject  of  property,  752. 

ownership  of,   in    civil   law,   considered    generally,   954. 

publici  juris,  753. 

State,  running  water  belongs  to,  in  trust  for  people,  11. 
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SACRAMENTO   DRAINAGE   DISTRICT,    384. 
SAFETY. 

public  interest  not  confined  to,  445.     See  Public  Interest. 
SAFETY   OF  WORKS.     See   Negligence. 
SAGEBRUSH. 

time  allowed  for  clearing,  516. 
SALARY. 

of  water  officials,   1111. 

SALE.     See   Contracts;    Conveyances;    Deed;    Exchange;    Grant;    Landlord 
and  Tenant,  etc. 

appurtenances  passing,  588.     See  Appurtenance. 

beneficial  use,  sale  is,  410. 

by  one  riparian  owner  does  not  affect  other  riparian  owners,  904. 

by  one  who  is  not  diligent,  416,  417n,  418n. 

by   public   service   company   to   another  company,   1177. 

by  riparian  proprietor  not  affect  noncontracting  riparian  owners,  782. 

by   trespasser,    594. 

cannot  be  made  for  town  supply  under   riparian  rights,  906. 

change  of  use  on  sale,  552. 

consumer  changing  use  on  sale,  1248. 

ditch  and  water-right   separately,  582. 

diversions   antedating,  suit  by  grantee,  582. 

faulty   deed   as   abandonment,   613. 

foreclosure  sale,  594. 

for  nonriparian  land,  prohibited  at  common  law,  835. 

for  temporary  use,  1248. 

for  use  on  different  land,  551. 

Indian,  sale  of  water-right  by,  572. 

injury  to  others  from,  585. 

in  parts,  584. 

land  platted  under  water,  941. 

merger  of  rights,  582. 

not  an  abandonment,  607. 

of  abandoned  water-right,  585,  607. 

of  after-acquired  property,  579n. 

of  channel  separate  from  water-right,  290. 

of  ditches,  generally,  485. 

of  incomplete  works,  416. 

of  interest,  by  tenant  in  common,  344. 

of  land  without  water-right,  607. 

of  percolating  water  for  distant  use,  1056. 

of  percolating  water  enjoined,  1057. 

of  permit,  448,  584. 

of  right  to  retake  seepage,  40. 

of  riparian  land,  carries  riparian  rights,  779. 

of  riparian  land  in  parts,  837. 
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SALE  (Continued). 

•  of  riparian  rights,  781. 

of  uncompleted  works,  583. 

of  water  as  personalty,  572. 

of  water  one  does  not  need,  508. 

of  water,  prohibited  at  common  law,  845n,  907,  908. 

of  water-right  before  final  proof  on  land,  57i2. 

of  "water-rights"  by  distributing  companies,  586. 

of  water-right,  distinguished  from  sale  of  water,  289. 

of  water- right,  may  be  separate  from  land,  549. 

of  water  system,  effect  upon  contract  rates,  1219. 

on  execution,  579,  594. 

on  foreclosure.     See  Lien;  Mortgage,  etc. 

on  partition  of  tenancy  in  common,  343. 

parol  sale,  595.     See  Parol  Sale. 

pending  litigation,  576n. 

percolating  water  taken  for,  1000. 

purchase  of  land  adjoining  riparian  land,  841. 

ratification  by  stockholders,  349. 

recording  with  State  Engineer,  584. 

reservation  of  limited  use,  903.     See  Reservation. 

right  of,  is  a  property  right,  575,  579n. 

of  water-right,  separate  from  land,  1174. 

subsequent  acquisition  of  title  by  vendor,  583,  583. 

transferee  of  permit,  notice  to,  443. 

when  complete,  581. 

writing  necessary.     See  Statute  of  Frauds. 
SALOON. 

erected  beside  ditch,  731. 
SALVAGE  WATER.     See  Recapture. 
SAN  FRANCISCO. 

municipal  project  on  public  land,  466. 
SANITORIUM. 

wells  for  use  of,  1064n. 
SAWMILL.     See  Mill;  Power,  etc. 

appropriation  may  be  made  for,  90,  323. 

change  to  gristmill,  531. 

condemnation  for,  658. 

not  public  use,  651. 

pollution  by,  563,  566n. 

sawdust  clogging  ditch,  310. 

sawdust  polluting  stream,  563,  566n. 

sawmill  refuse  in  a  harbor,  936. 
SCARCITY.     See  Deficiency. 
SCHOOL. 

water  for,  as  domestic  use,  798n. 
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SEA.     See  Shore;  Wharfage,  etc. 

property  in  waters  of,  2,  5. 

erections  in,  945. 

purprestures.     See  Shore. 

shores  of.     See  Shore;  Wharfage,  etc. 
SEAL. 

on  deeds,  581. 
SEASON.     See  Dry  Season. 

adverse  use  in  winter,  630. 

channel  dry  in  summer,  1012. 

change  from  early  to  late  use,  555. 

dry  season,  storage  by  riparian  owner  during,  827. 

irrigating  season,  waste  during,  1073n. 

prescriptive  right  in  dry  season,  917. 
SECOND-FOOT. 

measurement  by,  521. 

miner's  inch  equivalence,  521. 
SECRETARY  OF  INTERIOR.     See  National  Irrigation,  etc. 

approval  of,  invalid  against  settlers,  286. 

power  of,  under  Reclamation  Act,  1277. 
SEEPAGE  AND  EVAPORATION.     See  Percolating  Water;   Subflow,  etc. 

account  of,  in  fixing  rates,  1206. 

allowance  for,  527. 

allowance  for,  between  tenants  in  common,  344. 

allowance  for,  in  taking  stored  water  from  stream,  39. 

artificial  channel  to  save,  41. 

company's  duty  to  prevent,  1185. 

consumer's  duty  to  prevent,  1185. 

cutting  off  waste  from  irrigation,  54. 

dam  wrongfully  causing,  508,  855. 

damage  from,  489,  669. 

damage  from,  negligence  required,  492. 

discharged  into  stream,  61. 

from  ditch  into  a  tunnel,  250. 

from  ditch,  percentage  of  loss,  498. 

from  irrigation  into  mine,  damages,  491. 

in  irrigated  regions,  drainage  of,  378. 

loss  from,  compulsory  change  of  structure,  541. 

loss  in  canals,  498,  499n. 

may  affect  means  of  use,  829. 

on  leased  land,  690. 

ownership  of,  380. 

prescriptive  right  to  continue,  623. 

priorities  in  seepage  water,  49,  381. 

riparian  owner  causing,  827. 

reservoir  seepage,  appropriation  of,  49,  50. 
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SEEPAGE  AND  EVAPORATION  (Continued). 

statute  of  limitations  upon  injury,  G26n. 

transmission  canals,  loss  from,  525. 

waste  water  from  irrigation,  recapture,  40. 
SEISIN.     See  Disseisin. 

of  watercourse,  6. 
SENIOR  RIGHTS. 

considered  generally,  307. 
SERVICE  OF  PROCESS. 

by  posting  petition  in  organization  of  irrigation  districts,  1261. 

by  publication,  1105n,  1123.     See  Publication. 

by  publication  as  due  process  of  law,  1124. 

by  registered  mail,  1105n,  1124. 

constructive  service,  1125. 

personal  service,  1124. 

proof  of,  mandatory  on  appeal,  1133. 

registered  mail  sufficient  for  State  Engineer,  1125. 
SERVITUDE.     See  Ditch;  Easement;  Prescription,  etc. 

right  of  flow  called  servitude,  903. 

servitude  upon  a  servitude,  1241. 
SETTLERS.     See  Entryman;  Patentee;  Public  Domain,  etc. 

damages  for  ditch  built  under  act  of  Congress,  285. 

effect  of  increasing  settlement  upon  law  of  appropriation,  254. 

evidence  of  date  of  settlement,  698. 

Indian  reservation  opened,  234. 

injury  to,  from  ditch-building,  247. 

on  bank  of  stream  not  a  water  appropriation,  394. 

on  riparian  land,  appropriation  by,  346. 

prior  to  an  appropriation,  275. 

priority  of  original  settlements,  337. 

proof  of  date  of,  282n. 

protected  against  ditch-building,  108. 

riparian  rights  of.     See  Riparian  Rights. 

settlement  as  appropriation  per  se  of  water,  224n. 

settlement  per  se  gives  riparian  rights,  215. 
SETTLING  RIGHTS.     See  Adjudication  of  Rights;  Decree;  Quieting  Title. 

consumers'  requirements  measuring  carriers'  rights,  728. 

damage  unnecessary,  729. 

in  equity,  considered  generally,  726. 

joinder  in  suit  for,  688. 

special  statutory  procedure  under  water  codes,  1120. 

suit  by  United  States  Reclamation  Service,  727. 
SEVERED  WATER. 

considered  generally,  22. 
SEWAGE. 

eminent  domain  for,  651,  672. 
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SEWAGE  (Continued). 

injunction  against,  SCO,  563. 

nonriparinn  owners  complaining  of,  909. 
SHEEP.     See  Cattle. 

pollution  by,  5GCn. 

trampling  ditch.     See  Cattle. 

watering  at  spring,  309. 
SHERMAN,  JOHN. 

royalty  bill  of,  106. 
SHORE.     See  Banks  of  Stream,  etc. 

artificial  harbor  line,  941. 

defined,  941. 

filling  in  of,  941. 

obstruction  of  access  to,  943. 

of  navigable  waters,  933. 

of  sea,  5. 

ownership  of  foreshore  in  Massachusetts,  934n. 

shifting  of,  changes  boundary,  939n. 

slow  change  of  line  of,  940. 

statutory  harbor  line,  942. 

wharfs  on.     See  Wharfage. 
SICKNESS. 

as  excusing  delay,  434. 
SIC  UTERE  TUO.     See  Maxima. 
SILENCE.     See  Estoppel;  Laches,  etc. 
SILT. 

filling  channel,  293. 
SITUS. 

of  appropriative  right,  370. 

of  riparian  right,  369,  370. 

of  water-rights,  368  et  seq. 
SLOUGH.     See  Watercourse. 

considered  generally,  359. 

connected  with  a  river,  360. 

joining  streams,  816. 

land  along,  as  riparian,  836. 

reasonable  irrigation  from,  816. 

riparian  rights  in,  784,  786. 
SLUICE  MINING.     See  Mining. 
SMELTER.    See  Mines  and  Mining. 

smoke  from,  369n. 
SMOKE. 

injury  from,  369n. 
SNOW.    See  Bain. 

cutting  trees  conserving,  733n. 

water  from,  354,  356.     See  Flooda. 
Water  Rights — 128 
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SOURCE  OF  STREAM.    See  Watercourse,  etc. 

in  underground  reservoir,  1034. 
SOUTH  DAKOTA. 

forms  used  in,  section  1468. 

public  land  in,  230. 

riparian  rights  in,  138. 

statutes  of,  section  1445. 
SOVEREIGNTY. 

distinguished  from  proprietorship,  1161. 

independent  of  contract,  1164. 

Kansas  v.  Colorado,  218. 

power  of,  180. 

synonymous  with  police  power,  1162. 
SPANISH  LAW,  4,  959.     See  Civil  Law. 

SPECIAL  PROCEDURE  FOR  ADJUDICATION  OF  RIGHTS.    See  Adjudi- 
cation of  Rights  Under  Special  Procedure. 
SPECIFIC  PERFORMANCE. 

against  a  water  company,  1247. 

contracts  for  continual  supply,  730. 

joinder  of  parties  in  suit  for,  1247. 

of  contracts,  729. 

of  contract  to  supply  water,  576n. 

of  contract  with  public  service  company,  1233. 

parol  sale,  part  performance,  600. 
SPECULATION. 

condemnation  for,  661. 

not  beneficial  use,  410. 

pleading  of,  694. 

speculative  filings,  441. 
SPRINGS.     See  Watercourses. 

considered  generally,  357. 

appropriation  as  watercourse,  357. 

ditch  to  mouth  of,  357. 

drained  by  mine,  1069. 

enlarging  flow  of,  41. 

feeding  watercourse,  357. 

no  preference  to  owner  on  whose  land  it  rises,  203. 

ownership  of  water  from,  753. 

pipe  underground  near,  982. 

poisoning,  732. 

property  in  waters  of,  4,  8. 

riparian  rights  in,  203. 

undermining,  357. 
SQUATTER.     See  Possessory  Rights;  Trespassers,  etc. 

abandonment  by,  608. 

may  appropriate  water,  342. 
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SQUATTER  (Continued). 

on  public  land,  88,  284. 

purchaser  from,  583. 

riparian  rights  of,  785. 

riparian  rights  of,  on  public  land,  284. 

sale  of  possessory  right  by,  598. 
STAMP-MILL.     See  Mill;  Mines  and  Mining,  etc. 
STANDING  WATER.    See  Lakes. 

considered  generally,  373. 
STARE  DECISIS,  100. 

regarding  pro  rating,  328. 

rule  of  property,  213,  377n. 
STATE.     See  State  Law;  State  Rights,  etc. 

admission  into  Union,  Federal  surrender  of  waters,  212. 

admitted  upon  an  equality,  219n. 

appropriation  for  use  out  of,  198. 

as  riparian  proprietor,  785. 

bridge  authorized  over  navigable  water,  937. 

control  over  river  improvement,  219n. 

controversies  between,  on  interstate  streams,  362. 

declaration  of  state  ownership  affecting  interstate  stream,  366 

dedication  of  waters  to,  on  public  hind,  184. 

grant  of  water-rights  by,  192. 

interstate  stream  commission,  365. 

interstate  streams.     See  Interstate  Streams. 

jurisdiction  of,  over  waters,  219. 

law  of  State.     See  State  Law. 

law  same  in  all  parts,  126. 

licensing  diversion  of  interstate  water,  692. 

Dot  source  of  water  title  on  public  laud  in  California,  178. 

opposition  to  New  Nationalism,  165n. 

ownership  of  mines,  85. 

ownership  of  waters,  12,  18. 

ownership  of  waters  in  California,  174,  184. 

ownership  of  wild  animals,  12. 

owns  fish  in  trust  for  people,  947. 

power  of,  conclusions  concerning,  225. 

power  of  legislature  to  declare  ice  the  property  of,  203a. 

power  of,  under  California  Doctrine,  180. 

power  over  waters  on  public  land  in  California,  175. 

power  resulting  from  fact  of  Statehood,  220n. 

power  sites,  grant  to,  194. 

power  to  abrogate  riparian  rights,  California  view,  203. 

prescription  against,  640. 

proprietorship  in  waters,  1149. 

proprietorship  distinguished  from  sovereignty,  1161. 
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STATE  (Continued). 

rate  control,  State  v.  Federal,  1223. 

rights  of,  on  interstate  stream,  365n. 

riparian  rights  of  penitentiary,  804. 

separate  rules  for  parts  of,  696. 

ownership  distinguished  from  State  sovereignty,  196. 

ownership,  effect  upon  riparian  rights,  198. 

suits  between  States,  363,  692. 

the  State  system,  185. 

title  to  beds  of  navigable  waters,  934. 

title  to  islands  in  bed  of  stream,  939. 

trustee  of  waters  for  the  people,  197. 

two  classes  of,  in  Western  water  law,  225. 

versus  United  States,  472. 

water  law  of,  upon  forest  reserves,  461. 

water  property  of,  11,  193,  1123. 

STATE  CONTROL.     See  Public  Regulation;  Public  Service,  etc. 
STATE  ENGINEER.     See  Administration  Under  Water  Code;  Adjudication 
of  Rights;  Permit  to  Appropriate,  etc. 

annual  report  to,  from  public  service  company,  1194. 

appropriation  by  permit  from,  435. 

approval  of  application  for  use  in  another  State,  445. 

authority  of,  in  cancellation  of  permit,  1105. 

authority  of,  over  making  appropriations,  436. 

control  of  damage  by,  378. 

creation  of  office,  1097. 

duty  of,  to  approve  applications,  444. 

erroneous  action,  relief  against,  1104. 

extension  of  time  by,  452. 

hearing  before,  is  ex  parte,  1106. 

in  California,  454,  1111. 

jurisdiction  over  change  of  use.     See  Change  of  Use. 

jurisdiction  over  waters  on  an  Indian  reservation,  238n. 

licensing  diversion  of  interstate  streams,  370n. 

mandamus  against,  1110. 

nature  of  proceeding  before,  1102. 

passing  upon  applications  to  appropriate,  442. 

permit  for  flood  waters,  381. 

power  over  diversions  in  another  State,  439. 

registered  mail  service  by,  1125. 

regulation  by,  of  recapture,  44. 

salary  of,  1098,  1111. 

taking  evidence  in  adjudication  of  stream,  1121. 

vested  rights  protected,  437. 
STATE  IRRIGATION.    See  Carey  Act. 
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STATE  LANDS.     See  Public  Domain. 

appropriation  of  waters  on,  233. 

riparian  rights  of  grantee,  280. 

swamp  lands,  considered  generally,  381.     See  Swamp  Lands. 
STATE  LAW.     See  Local  Law. 

act  of  Congress  interfering  with,  212. 

confirmed  by  Federal  statutes,  217. 

covers  rights  in  bed  of  navigable  streams,  934. 

exemption  of  waters  from,  by  United  States,  223. 

governs  right  of  compensation  for  taking  right  of  access,  944. 

hunting  Federal  patents,  202. 

in  government  reservations,  238. 

upon  forest  reserve  wafers,  242. 

withdrawal  by  United  States  of  waters  on  public  land  from,  176. 

within  forest  reserves,  regarding  rights  of  way,  472. 
STATE  REGULATION,  948.     See  Public  Regulation. 
CTATE  RIGHTS.     See  State  Law. 

and  New  Nationalism,  223n. 

and  Reclamation  Service,  1164n. 

beds  of  navigable  streams,  935. 

Civil  War,  influence  of,  in  California,  92. 

covers  water  on  public  lands,  218. 

over  waters  on  public  land,  185  et  seq. 

state  proprietorship  distinguished  from  sovereignty,  196. 

Western  doctrine  of,  in  water  law,  211. 
STATUTE. 

adopting  common  law,  construction  of,  221. 

adopting  common  law  in  California,  74,  75. 

approving  pioneer  customs,  73. 

authorizing  ditches  to  cross  private  land,  249,  252. 

construction  of,  657n. 

construction  of,  by  Federal  courts  follows  State  law,  935. 

construed  so  as  to  be  constitutional,  199. 

covering  use  of  waste  water,  56. 

departing  from  common  law,  construction  of,  83. 

failure  to  comply  with,  in  appropriating,  390. 

governing  tenants  in  common,  345. 

"landowner"  statute  regarding  riparian  owners,  144. 

prohibiting  diversion  of  interstate  waters,  365. 

pro-rating  statutes,  328. 

reasonable  construction  to  be  given,  531. 

statutory  regulation.     See  Public  Regulation. 

taking  away  right  acquired  by  appropriation,  272. 

to  be  construed  so  as  to  be  constitutional,  155. 

upholding  riparian  rights,  132,  133. 

waiver  of,  by  contract,  1214 
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STATUTE  (Continued). 

Wright  Act.     See  Irrigation  Districts. 

§  1429.     Federal  Statutes.     See  Congress. 

§  1430.    'Alaska  Statutes. 

§  1431.     Arizona  Statutes. 

§  1432.     California  Statutes. 

§  1433.     Colorado  Statutes. 

§  1434.     Hawaiian  Statutes. 

§  1435.     Idaho  Statutes. 

§  1436.     Kansas  Statutes. 

§  1437.     Montana  Statutes. 

§  1438.     Nebraska  Statutes. 

§  1439.     Nevada  Statutes. 

§  1440.     New  Mexico  Statutes. 

§  1441.     North  Dakota  Statutes. 

§  1442.     Oklahoma  Statutes. 

§  1443.     Oregon  Statutes. 

§  1444.     Philippine  Islands  Statutes. 

§  1445.     South  Dakota  Statutes. 

§  1446.     Texas  Statutes. 

§  1447.     Utah  Statutes. 

i  1448.     Washington  Statutes. 

§  1449.     Wyoming  Statutes. 
STATUTE  OF  FRAUDS.    See  Conveyance;  Sale,  etc. 

applies  to  water-rights,  299,  485. 

contract  not  to  be  performed  within  year,  574,. 

contracts  under,  574. 

grant  of  riparian  rights,  903. 

on  sale  of   ditch  or  water-right,  299,  485. 

on  sale  of  water-right,  580. 

part  performance,  considered  generally,  600. 

sale  of  possessory  right  on  public  land,  595. 
STATUTE  OF  LIMITATIONS.     See  Prescription. 

against  appeal  from  cancellation  of  permit,  1106. 

accrual  of  cause  of  action,  626. 

and  flooding,  626n. 

appropriation  under,  391. 

between  landlord  and  tenant,  638n. 

eontinuous  use  for  period  of,  629. 

distinguished  from  nonuse,  617. 

for  reopening  decrees,  adjudication  of  rights,  1134. 

for  reopening  special  procedure,  1133. 

in  cases  of  damage  from  flooding,  etc.,  494. 

injury  from  seepage,  626. 

nonuser  for  period  of,  1241. 

periods  of,  stated,  629. 

pleading  of,  624n. 
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STATUTE  OF  LIMITATIONS  (Continued). 

priority  of  right  based  upon,  626. 

upon  appeal  from  State  Engineer,  451. 

upon  decree  entered  in  another  water  district,  1130. 

when  begins  to  run  against  a  well,  1086. 

when  complete,  494. 
STEAM. 

riparian  rights  for  steam  boilers,  820n. 
STEWART,  WILLIAM  M. 

author  of  Act  of  1866,  106. 
STOCK.     See  Cattle. 

stock  watering.     See  Domestic  Use. 
STOCK  AND  STOCKHOLDERS.    See  Corporations;  Mutual  Company,  etc. 

in  mutual  companies  considered  generally,  1173. 

in  corporation  as  expenditure  under  Desert  Land  Act,  158n. 
STORAGE.     See  Dam;  Reservoirs. 

artificial  increase  of  stream  by,  885. 

change  to,  from  mill-power,  316. 

is  beneficial  purpose,  410. 

of  percolating  water,  1072. 

on  torrential  streams,  381. 

point  of  storage,  543n. 

reservoir  fillings  not  determined  under  special  adjudication  proceedings, 
1131. 

stored  water  carried  in  stream,  38. 
STORM  WATER.    See  Flood  Water. 

affecting  percolating  supply,  1001. 

condemnation    of,    881n. 

nonriparian    diversion    of,    880,    884.     See    Nonriparian    Use;    Riparian 
Rights,  etc. 

priority   between    appropriators    of,   381. 
STRANGERS  TO  SUIT.     See  Parties. 
STREAM.     See    Watercourses. 

classification  by   size,   156. 

connected  with  a  lake,  appropriation  of,  374. 

dedicated  to  public  use,  7G3n. 

diffusing  underground  in  valley,  992. 

ground-water  supporting,  1019. 

inlet  or  outlet  of  lakes,  789. 

intercepting  percolating  water  from,   1025. 

intermittent,  riparian  rights,  836. 

interstate.     See    Interstate    Streams. 

mining  diminishing  underflow,  1069. 

mine  draining  underflow,  1070. 

navigable.    See  Navigable  Streams. 
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STREAM  (Continued). 

percolations  tributary  to,  1024. 

surrounded  by  private  land,  48. 
STREETS.     See  Highways. 
SUBFLOW.     See  Percolating  Water;   Underground  Streams,  etc. 

considered  generally,  1012. 

appropriation  of,  1013,  1018. 

burden   of  proof   in  cases  of  taking,   1020. 

definition    of,    1013. 

difficulty  of  distinguishing  from  percolating  water,  993. 

diminished  by  drought,  1021. 

diminishing  stream  by   a  well   for  one's   own   land,   1025. 

distinguished  from  percolating  water,  1015. 

distinguished  from  underground  streams,  1017. 

English  cases,   1017. 

evidence    of,    1014. 

in   dry  channel,   appropriator's   right  to,  292. 

irrigation  water,  seepage,  379. 

is  part  of  stream,  1015. 

naturally    disappearing,    713. 

natural  subirrigation,  396. 

not  a  separate  stream,  1016. 

postponement  of,  1016n. 

presumption   of  existence   of,   1012. 

riparian  land   over,   836. 

riparian  rights  in,  784,  1016,  1018. 

separate   rights  in,    1017. 

supporting  streams,  1017. 

surplus  of  appropriated,  1019. 

velocity   of,   1021. 

well  or  tunnel,  near  bank  of  stream,  1017. 
SUBIRRIGATION.     See  Irrigation. 

adjudication   of   rights  for,   1137. 

change  to  ditch  diversion,  397. 

in  percolating  water  cases,  1077. 

natural  subirrigation,  1036n. 
SUBSEQUENT     APPROPRIATOR.     See     Appropriators;     Junior     Eights; 

Surplus,  etc. 

SUBSURFACE  FLOW,  1013.     See  Subflow. 
SUBTERRANEAN  STREAM,    See   Underground   Stream, 

a  question  of  law,  1091. 

SUBTERRANEAN  WATER.     See  Underground  Water. 
SUCCESSOR  IN  INTEREST.     See  Sale. 
SUIT.     See  Action;  Parties,  etc. 

appeal  from  State  Engineer,  whether  is,  443n. 
delay  in  work  caused  by,  416. 
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SUIT  (Continued). 

effect   upon    prescription,   631. 

multiplicity  of  avoided,  705. 

to  change  point  of  diversion  in  Colorado,  544. 
SUMMER.     See    Season. 
SUMMONS.     See  Process. 

publication  of,  1123. 

service  by  publication  as  due  process  of  law,  1124. 

SUPERVISION.     See  Administration  Under  Water  Codes;  Public  Regula- 
tion; Public  Service,  etc. 

SUPERVISORS.     See  Board  of  Supervisors;  Irrigation  Districts;  Rates,  etc. 
SUPPLEMENTAL  ORDER. 

modifying  decree,  524. 
SUPPORT. 

for  ditch,  right  of,  488. 

of  streams.     See  Percolating  Water;  Subflow,  etc. 
SUPREME  COURT  OF  UNITED  STATES.     See   United  States -Supreme 

Court. 
SURFACE  WATER.     See  Flood  Water;  Storm  Water;  Water,  etc. 

analogy  to  diffused  percolating  water,  971n. 

appropriation    of,   379. 

arbitrary  or  excessive  action,  378. 

"common  enemy,"  377. 

common-law  and  civil-law  rules,  377. 

connected  with  watercourse,  376. 

distinguished  from   watercourse,  883. 

drainage  of,  generally,  377. 

grant  of,  381. 

modification  of  law  of,   1008m 

not  a  watercourse,  354. 

ownership  of,  379. 

priority    between    appropriators    of,    381. 

reservoir  impounding  from  riparian  owner,  885n. 
SURPLUS. 

appropriation   of,   against   riparian   rights,   217n. 

appropriation   of   percolating  water,   1083. 

burden  of  proof  of,  697. 

condemnation  to  prevent  taking,  661. 

distant  use  of  percolating  water,  1081. 

in  canal   distributing  company,  supply   from,   1184. 

judicial  notice  of,  698. 

nonriparian  use  of,  adverse  character,  917. 

iion riparian  use  of,  against  riparian  owner,  876n. 

of   lake   water,   375. 

of    percolating    water,    appropriation    of,    1047. 

of  percolating  water,  use   of  on   distant  land,  989. 
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SURPLUS  (Continued). 

over  capacity  of  ditch,  497. 

over   government    use,   upon    reservations,    238. 

over   prior  reservoir  filling,   411. 

over  requirements   of  Indian   reservations,   240. 

percolating  appropriation,  burden  of  proof,  1000. 

prescription  right  to,  637. 

principle  in  brief,  293. 

return  of,  by  artificial  flow,  292. 

return  of,  by  prior  appropriator,  298. 

return  of,  under  riparian  rights,  829. 

return  of  waste  water  to  stream,  53. 

riparian  rights  in,  276. 

Bale  of,  508,  585. 

subsequent  appropriation  of,  313. 

under  Desert  Land   Act,   157. 
SURVEYS.     See  Public  Domain;   Work,  etc. 

costs   of,  in   special   procedure,   1132. 

expenses  of,  in  adjudication  of  rights,  1141. 

government  survey   as   bounding  riparian   lands,   839. 

in  adjudication  of  rights.  1117,  1120. 

irrigation  developments  in  the  West,  1144. 

preliminary,    403. 
SUTRO    TUNNEL. 

passage  of  tunnel  bill,  57,  10$. 
SWALE.     See  Watercourse. 
SWAMPS.     See,    also,   Drainage. 

Arkansas   Act,  382. 

irrigation  of,  after  reclamation,  384. 

no    riparian    rights    in,    770. 

not  a  watercourse,  353,  356. 

not  riparian  land,  836. 

power  of  State  to  reclaim,  383. 

State  lands,  381. 

considered  generally,  381. 

TAHOE  LAKE. 

California  resolution  regarding,  195. 
TAILINGS.     See  Mining. 

venue  of  action,  692. 

debris  obstructing  tailrace,  563. 

property  in  water  in  a  tank,  9. 

water  emptied  from,  57. 
TAXATION.     See  Fees;  Royalty,  ete. 

considered  generally,  300. 

appurtenances  taxed,  594. 
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TAXATION  (Continued). 

assessed  with  the  land,  300,  639. 

costs  of  suit  collected  as,  1133. 

ditches  and  canals,  taxation  of,  79. 

exemptions  from,  301. 

franchise  to  distribute  water,  taxation  of,  1169. 

irrigation  district  taxation,  property  subject  to,  1254. 

license  or  royalty  on  making  appropriations,  441.     See  Royalty. 

must  be  for  public  use,  1250. 

navigation  cannot  be  taxed,  937. 

payment  of,  in  prescription,  639. 

payment  rebutting  abandonment,  616. 

personal  property,  water  taxed  as,  34,  301,  1254. 

pleading  payment  of,  624. 

prescriptive  right  and  taxation,  639. 

prohibited  upon  use  of  navigable  streams,  937. 

public  lands,  taxation  of,  174. 

riparian  rights,  taxation  of,  771n,  779. 

royalty  on  public  lands,  early  news,  105. 

wells,  taxation  of,  1043n. 
TELEPHONE. 

along  canal,  grant  of  right  of  way,  486, 
TEMPORARY  APPROPRIATIONS. 

during  another's  construction  work,  321,  403,  405,  426. 

temporary  artificial  watercourse,  55,  57. 
TENANTS  IN  COMMON. 

considered  generally,  343. 

by  condemnation  proceedings,  921. 

contribution  for  cost  of  work,  344,  345. 

injunction  by,  344. 

joint  use  of  ditch,  487. 

nonuse  between,  344. 

parties  to  suit,  .".tin. 

partition,  343.     See  Partition. 

partnership  in  water-rights,  343. 

prescription  between  tenants  in  common,  344,  632,  637. 

priority  not  decreed  between,  1127. 

rights  of,  measured  by  capacity  of  ditch,  497. 

riparian  proprietors  are  not,  793n. 

sale  of  interest  by  one,  344. 

statutory  regulation  of,  345. 

voluntary  associations,  344. 
TENDER.     See  Contract. 
TENEMENT.     See  Easement. 
TERRITORY. 

abrogation  of  riparian  rights  by,  207. 
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TERRITORY  (Continued). 

appropriation  made  while  State  was,  367. 

California  never  was  a  territory,  73. 

corporation  organized  under,  349. 

right  of,  to  enact  water  laws  for  public  lands,  216. 

water  laws  sanctioned  by  Congress,  151. 
TEXAS. 

arid  and  semi-arid  land  distinguished,  139. 

distinguishes  parts  of  State,  126. 

irrigation  districts  in,  1263. 

riparian  rights  in,  138,  802. 

statutes  of,  section  1446. 
THINGS. 

classification  of,  957. 

without  an  owner,  possession  of,  266. 
TIDES,  787.     See  Navigable  Streams. 

tide  lands,  State  law  governs  title  to,  935. 

tide  waters,  right  of  access  to,  942.     See  Shore. 
TIMBER  LANDS. 

excluded  from  Desert  Land  Act,  232. 
TIME.     See  Laches;  Prescription;  Statute  of  Limitations. 

abandonment  from  nonuse.     See  Abandonment. 

apportionment  of  riparian  rights  by,  821. 

appropriations  measured  by,  319. 

at  which  beneficial  use  is  figured,  506. 

change  of  times  of  use,  533. 

definite,  for  legislature  and  not  courts  to  fix,  615. 

extension  of,  by  State  Engineer,  452. 

forfeiture  for  nonuse.     See  Forfeiture. 

lapse   of,   not  per  se  an   abandonment,   610.     See  Abandonment;   For« 
feiture,  etc. 

percolating  water,  use  of  at  specific  time,  1082. 

reasonable  time  for  enlarging  use,  514. 

reasonable  time  in  abandonment,  608. 

reasonable  time,  what  is,  515,  517. 

times  of  use,  determination  of,  on  change  of  point  of  diversion,  546. 
TITLE. 

appropriation,  when  title  accrues  by,  403n. 

as  affecting  riparian  land,  836.     See  Riparian  Land. 

definition  of,  684. 

determination  at  law  before  injunction,  714. 

distinguished  from  possession,  266. 

injunction  to  vindicate,  707.     See  Injuria  Sine  Damno. 

interstate  streams.  368. 

need  not  be  deraigned  in  complaint,  694. 
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TITLE  (Continued). 

stranger  to  suit,  title  of,  683. 

vindication    of,    showing    of    damage    unnecessary.     See    Injuria    Sine 

Danino. 

TOLLS.     See  Rates. 
TOWNSITE. 

ditch  over,  relating  back,  427. 

under  Reclamation  Service.     See  National  Irrigation. 

water-mains  platted  on,  1163n. 
TRANSFER.     See  Assignment;  Conveyance;  Grant;  Sale,  etc. 

considered  generally,  571. 
TRANSMISSION. 

loss  in,  296. 
TREATY. 

Gadsd«n  Purchase,  66,  280. 

Guadalupe  Hidalgo,  66,  174,  280. 

Louisiana  Purchase,  66,  176. 

Mexico  and  United  States  regarding  Rio  Grande  River,  177. 

State  law  and,  219n,  223. 

with  foreign  powers  regarding  navigation,  937. 

with  Indians,  reserving  waters  from  appropriation,  240. 
TRESPASS  AND  TRESPASSERS. 

action  on  the  case,  9. 

adverse  trespassers  on  private  rights,  265. 

appropriations  between  trespassers,  265. 

appropriation  by,  considered  generally,  342. 

appurtenance  of  trespasser's  rights,  594. 

assault  and  battery  in  ejecting,  731. 

by  miners  on  water  users,  90. 

by  tunneling  into  another's  land,  987n. 

continuing  trespass,  626. 

continuing  trespass,  ditch  is,  249. 

continuing  trespass,  injunction,  709. 

ejection  by  force,  730. 

extralateral  trespass,  1005. 

poisoning  water,  action  of  trespass,  9. 

cleaning  out  ditch,  trespass  not  lie,  731. 

interloper  against  riparian  owner  in  Idaho,  146. 

on  private  land,  not  allowed,  244. 

on  public  land,  by  pioneers,  72,  86. 

on  public  land,  licensed  by  Act  of  1866,  112n. 

On  riparian  land,  no  right  against  landowner,  251,  759. 

parol  sale  by  trespasser,  598. 

payment  of  taxes  by  trespasser,  639. 

prior  possession  between  trespassers,  739. 

riparian  rights  of  trespassers,  785. 
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TRESPASS  AND  TRESPASSERS  (Continued). 

riparian  rights  of  trespassers,  on  public  riparian  land,  281. 

well  dug  by  trespasser,  measure  of  damages,  699. 
TRIAL.     See  Venue. 

place  of,  692. 
TRIBUTARIES.     See  Watercourse. 

decree  governs,  7t)3. 

percolating  water  tributary  to  stream,  1022. 

presumed  to  reach  main  stream,  359. 

protection  of,  39. 

riparian  rights  in,  786. 

slough  and  streams,  816. 

surface  tributaries,  considered  generally,  358. 

surface  water,  impounding  before  reaches  stream,  885m 

watershed  of,  separate  from  stream,  845. 

within  the  watershed,  844. 
TRUSTS.     See  Monopoly;  Public  Regulation,  etc. 

California  anti-trust  clause  in  power  statute,  455. 

property  held  in  trust  for  public  use,  1163. 

public  service  companies.     See  Public  Service. 

State  ownership  of  waters  in  trust  for  people,  12,  197. 

United  States,  public  domain,  183. 

water-power  trust.     See  Power. 
TUNNEL. 

abandonment  of  water  from,  37. 

appropriation  of  water  from,  408. 

caving  ditch,  1072n. 

definition  of,  1065,  1089. 

near  bank  or  bed  of  stream,  981,  982,  1017. 

nonriparian  use,  tunnel  for,  982,  983,  986. 

partly  upon  another's  land,  987n. 

percolating  water,  tunneling  for,  1065. 

relating  back  to  notice,  1018. 

riparian  owner,  tunnel  built  by,  827. 

seepage  into,  from  another's  ditch,  250. 

tapping  underground  stream,  1011. 

use  of  waste  from,  53. 

water  discharged  from,  56. 

water  from,  priorities  in,  49. 

water  from,  recapture  of,  37,  40. 

UNCERTAINTY.     See  Certainty. 

UNDERFLOW.     See  Subflow. 

UNDERGROUND  LAKES.     See  Percolating  Water. 
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UNDERGROUND  RESERVOIR.     See  Percolating  Water. 

geological  formation  minor  importance,  1033. 

structure  of,  1032. 
UNDERGROUND  STREAMS.    See  Percolating  Water;  Subflow,  etc. 

considered  generally,  1011. 

change  of  point  of  diversion,  1067. 

distinguished  from  subflow,  1017. 

presumption  against,  1012. 

subflow  is  not,  1016. 

water  seeping  underneath  channel,  1013. 
UNDERGROUND  WATER.     See  Percolating  Water. 

classification  of,  1010. 

contracts  for  development,  575. 

pollution  of,  568. 

subflow  of  streams,  considered  generally,  1012. 

vadose  circulation,  1023. 

UNITED  STATES.     See  Congress;  Forest  Reserves;  Public  Domain,  etc, 
abrogation  of,  riparian  rights  of,  185. 
acquisition  by,  of  water-rights,  1276. 
admission  of  State,  surrender  of  waters,  212. 
a  government  of  enumerated  powers,  218. 
appropriates  under  State  law,  1275. 
appropriation  against,  95. 
appropriations  of  water  by,  212n,  350,  1276. 
charges  under  reclamation  projects,  1279. 
consent  of,  to  local  law,  207. 
conservation  by.     See  Conservation, 
contracts  with  distributing  companies,  1223. 
control  of  interstate  streams,  365. 
disposal  of  water  on  public  land,  176. 
disposal  of  waters,  surrender  of,  216. 
ditch  built  by,  on  private  land,  161. 
ditch  of,  on  private  land,  251. 
early  policy  of,  99. 

Federal  and  local  law  in  pioneer  days,  76. 
Federal  rights,  early  unpopularity  of,  96. 
Federal  rights  in  California,  175. 
Federal  rights  in  Civil  War  days,  92. 
Federal  title,  riparian  rights  deduced  from,  180. 
Federal  versus  State  law  on  public  land,  472. 
irrigation  by,  considered  generally,  1275. 
legislation  of,  recognizes  State  control,  219. 
New  Nationalism.     See  Roosevelt, 
new  policy,  236. 

no  property  in  waters  under  Colorado  Doctrine,  199. 
no  title  to  beds  of  navigable  streams,  935. 
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UNITED  STATES  (Continued). 

ownership  of  waters  on  public  lands,  Chapters  7,  8. 

policy  of,  211n.     See  Conservation. 

policy  of,  in  early  days,  119. 

power  of,  California  Doctrine,  173,  183. 

power  of,  conclusions  concerning,  225. 

prescription  against,  623,  640. 

private  owner,  United  States  as,  220. 

property  in  waters  on  public  land,  13. 

proprietor  of  waters,  United  States  as,  174. 

proprietor,  only,  as  to  public  lands,  174. 

rate  control  of  United  States,  versus  State  control,  1223. 

reclamation  progress,  1278.     See  National  Irrigation, 

recognition  of  State  power  to  fix  rates,  1199. 

regulation  of  navigable  waters,  937. 

reservation  of  waters  by,  211. 

riparian  proprietor,  United  States  as,  102n. 

riparian  rights  of,  in  California,  175. 

State  power  to  destroy  right  of,  to  flow  of  streams,  215. 

suit  arising  under  laws  of,  693,  1265. 

suit  by,  to  annul  right  of  way,  286. 

suit  by,  to  dispossess  miners,  93. 

suit  to  enjoin  canal,  683. 

surrender  of  riparian  rights  by,  207. 

title  to  waters  in  California,  174. 

trustee  of  public  domain,  231. 

versus  State,  472. 

waters  dedicated  to  public  by,  194. 

water  necessary  to  beneficial  use  by,  215. 

water-rights  of,  on  reservations,  238. 

Reclamation  Service.     See  National  Irrigation. 
UNITED  STATES  SUPREME  COURT.     See  Federal  Courts,  etc. 

attitude  of,  upon  Western  water  laws,  223. 

decisions  regarding  appropriation,  146. 

list  of  Western  cases,  148n. 

original  jurisdiction  of,  692. 

riparian  rights  in  Western  cases,  138,  146. 

suits  in,  between  States,  363. 

views  of,  upon  appropriation  of  water,  213  et  seq. 
UNREPRESENTED  INTERESTS.     See  Parties. 
USAGE.     See  Custom. 
USE  OF  WATER.     See  Beneficial  Use;  Riparian  Rights;  Usufruct,  etc. 

annual  increase  of,  512. 

displacing  capacity  of  ditch  as  measure  of  right,  500. 

does  not  limit  riparian  rights,  821. 

does  not  grant  riparian  rights,  778. 
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USE  OF  WATER  (Continued). 

domestic  use.     See  Domestic  Use. 

for  irrigation.     See  Irrigation. 

for  mining.     See  Mining. 

for  water-power.     See  Power. 

immaterial  at  common  law,  866. 

natural  and  artificial,  795. 

riparian  right  not  dependent  upon,  774. 

without  diversion,  479. 
USUFRUCT.     See  Beneficial  Use;  Use,  etc. 

considered    generally,    15. 

American  authorities,  17. 

appropriative   right  is,  20,  288. 

Blackstone's  definition,  29. 

civil  law  of,  14. 

definition  of,  14. 

fishing  is,  947. 

practical   importance   of,  45. 

right  in  percolating  water,  1041. 

rights  in  water,  754. 

riparian  right  is,  18,  780,  781, 

Western  authorities,   18. 
UTAH. 

forms  used  in,  section  1469. 

irrigation  districts  in,  1263. 

public   land    in,   230. 

riparian  rights  rejected   in,  141. 

statutes  of,  section  1447. 

VADOSE   CIRCULATION. 

defined,  1027. 

underground,   1023.     See   Percolating   Water. 
VALLEYS.     See  Streams;  Watercourses,  etc. 

formation  of,  1029. 

percolating  water  underlying,  1036. 
VALUE. 

damages  dependent  upon.     See  Damages. 

of  land,  determination  of,  700.     See  Measure  of  Damages. 

of  public  service  system,  determination  of,  1207.    See  Rates. 

of  water  in  inches  or  gallons,  289. 

of  water-right,  may  be  estimated,  300. 
VARIANCE.     See  Evidence;  Pleading,  etc. 

injury  to  ditch  upon  count  for  injury  to  water-right,  483. 
VELOCITY. 

change  of,  to  injury  of  other  users,  558. 
Water  Righto — 129  />    <~f 


2030  (3d  ed.)     WATER  RIGHTS  IN  THE  WESTERN  STATES. 

[References  are  to  pages.     Vol.  I,  pp.  1-067;   Vol.  II,  pp.  969-1767. J 

VELOCITY  (Continued). 

dam    diminishing,    310. 

of  percolating  water,   1021,   1027,    1028n. 

VENDOR  AND  PURCHASER.     See  Appurtenance;  Contract;  Conveyance; 
Grant;    Sale,   etc. 

considered    generally,   571. 

purchaser  with  notice,  576. 
VENUE.     See   Jurisdiction. 

ditch  lying  in  two  counties  or  States,  691. 

local  actions.     See  Action;  Local  Action,  etc. 

place  of  suit,  691. 

riparian  suits  in  California,  venue  of,  926. 

to   abate   nuisance,   692. 

upon    interstate    streams,    368.     See    Interstate    Stream. 
VERBAL  SALE.     See  Parol  Sale;  Statute  of  Frauds,  etc. 
VERIFICATION.     See  Acknowledgment;  Affidavit,  etc. 
VESTED  RIGHTS.     See  Due  Process  of  Law;  Property;  Title,  etc. 

disseisor's  appropriations  are  not,  265. 

in    ground-water,    1000. 

of  junior  against   senior  appropriator,   314. 

of   riparian    owner,   278. 

on   public  land,  maintained,   108. 

priority  is,  300. 

protected    against    change    of    servitude,    536. 

protected  in  California  water-power  statute,  455. 

protected  in  water  administration,   1103. 

public  land  appropriation  of  water  is,  273. 

right  of  way  under  Act  of  1866,  475. 

riparian  rights  are,   199. 

under  National  Reclamation  Service,  1291. 

when   appropriation   becomes,   425. 
VIS  MAJOR.     See  Act  of  God. 
VOLUNTARY  ASSOCIATIONS.     See  Corporations. 

WAIVER. 

contracts   requiring   waiver   of   public    rights   invalid,   1233. 

of  benefit  of  statute,  1214. 

of  constitutional  right,  1221. 

of  priorities,   1245. 
WARRANTY  DEED  OF  LAND. 

does  not  warrant  appropriation,  779. 

•warrants   riparian   rights,    779. 
WASHING  CARRIAGES. 

as  *  domestic  use,  798n. 
WASHINGTON. 

irrigation  districts  in,  1263. 
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WASHINGTON  (Continued). 

method   of  appropriating  in,  388. 

public    land    in.    230. 

riparian   rights   in,   138. 

st.-itutes    of,    section    1448. 
WASTE  WATER.     See  Drainage;   Surface  Water,  etc. 

abandonment   of,   37,   612.  . 

appropriation  of,  against  stream  owner,  50. 

appropriator  of,  rights  of,  55. 

artificial    flows    of,    rights    in.     See    Artificial    Flow. 

capriciously  cut  off,  58. 

cessation  of  waste,  change  of  use,  51. 

continuance  of,   16. 

discharged    into    stream,   61. 

no  permanent  rights  in,  away  from  streams,  33. 

no  right  arises  to  receive,  by  prescription  or  estoppel,  52. 

no  right  of  action  against  use  of,  57. 

priority  between  appropriators  of,  381. 

priorities  in,  49. 

recapture  of,  37. 

rights  in   by  grant,  59. 

seeping   from    irrigation,   40. 

vested   rights   in,   54. 
WASTING  WATER.     See  Beneficial  Use;  Duty  of  Water,  etc. 

against   riparian   owner  in  Idaho,   224. 

as  public  nuisance,  1073n. 

by  riparian  owner,  enjoined,  827. 

criminal,    733,    1100. 

cutting  off  consumer's  supply  because  of,  1182n. 

loss  in  transmission,  526. 

nonriparian  owner   cannot   restrain  riparian  owner,  868. 

not  an  appropriation,  407. 

not  permitted  to  appropriators,  407. 

of  artesian   water,   1037. 

of   percolating   water,   1004,   1062,    1084. 

of   percolating   water,   for   benefit   of   land,   1067. 

of   percolating  water  prohibited   by   statutes,   1072. 

of    water,    shutting   off   supply   for,    119Un. 

pleading  of,  694n. 

prohibited,  501. 

riparian,  enjoined   by  another  riparian   owner,  830. 

riparian,  enjoined  by  a  nonriparian  owner,  876. 

riparian  right  au:iin*r,  in  States  r*\joctinjr  coiniiinii  law.  306. 

under   early   methods,  change    to   modern   methods,  541. 

upon    public    land,    injunction,    87. 

what  constitutes,  506. 
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WATER. 

abandoned  or   escaped,   36. 
abandonment  of  escaped  water,  757. 
absolute   property   in,   58. 
absolute   property   not    possible,   6. 
classification  of,  1. 

compared   to   oil   and   natural   gas,  31,   33. 
corpus  and  usufruct  distinguished,  24. 
corpus   not   subject   to   ownership,    755. 
declared  free  for  appropriation  and  use,  194. 
definition   of,  9. 
•  description  of  in  writ,  764. 
distinction  between  corpus  and  usufruct,  14. 
distinguished  from  continual  flow,  767. 
distinguished  from  right  of  use,  20. 
distinguished  from  river,  766. 
distinguished  from  Water-rights,  752. 
first  principles,  stated  generally,  63. 
how  reduced  to  possession,  756. 
included  in  grant   of  "land,"   181. 
is  not  land  or  tenement,  9. 
land  covered  with,  6. 
larceny  of,  731. 
legal  character  of,  9. 
Lord  Coke's  definition,  763. 
may  have  market  value,  24. 
merchandise  in,  29,  33. 
mineral  ferae  naturae,  26,  32. 
mineral  water.     See  Mineral  Water, 
mining  and  water  questions  arose  together,  74,  86. 
new   water.     See  Recapture, 
not  a  fixture,  35. 
not  part  of  land,  770. 
one  of  elements,  752. 
ownership  in,  Part  I. 
ownership  of,  in  natural  state,  973. 
particular  portion  of,  8. 
percolating  water.    See  Percolating  Water, 
percolating,  as  part  of  land,  970. 
percolating  distinguished  from  running  water,  970. 
poisoning,  criminal,  732. 
property  in,  2,  4,  7. 

property  of  public  or  State,  10,  11,  193. 
proprietor,  753. 
"public  waters"  defined,  197n, 
public*  juris,  10,  753. 
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WATER  (Continued). 

publici  juris  and  open  to  prior  taking,  197. 

qualified  property  in,  756. 

rain  water,  11. 

reasonable  value  of,  suit  for,  699. 

reduced  to  possession,  755. 

running  water.     See  Running  Water. 

running  and  percolating  distinguished,  30. 

severed  from  stream,  22. 

stealing  of,  732. 

when  becomes  personal  property,  33. 
WATER  CODES. 

adjudication  of  rights  under.     See  Adjudication  of  Rights. 

administrative  system.     See  Administration  Under  Water  Codes. 

adoption  of,  149. 

California  efforts  to  enact,  149. 

main  features  of,  150. 

permits  under.     See  Permit. 

preparation  of,  340. 

public  regulation.     See  Public  Regulation. 

special  procedure  for  adjudication  of  rights,  considered  generally,  1120. 

states  adopting,  149,  150. 

tendencies  of  legislation,  338. 

Wyoming  system,  150. 
WATER  COMMISSIONERS.     See  Administration  Under  Water  Codes. 

appointment  by  court,  705. 

change  of  place  of  use  questioned  by,  550. 

creation  of,  1098. 

injunction  against,  681. 

injunction  against,  on  change  of  point  of  diversion,  545. 

mandamus  against,  1136. 

WATER  COMPANY.     See  Corporation*;  Public  Service,  etc. 
WATERCOURSE.     See  Stream,  etc. 

considered  generally,  351. 

a  natural  thing,  46. 

banks  of.    See  Banks. 

bed  of.    See  Bed. 

boundaries  on,  940. 

change  in  channel  of,  915. 

channel.     See  Channel. 

channel  and  flow  required,  352. 

connected  with  percolating  water,  1034. 

contrasted  with  law  of  percolating  water,  972. 

defined,  1,  6,  354. 

distinguished  from  land,  770. 

distinguished  from  right  of  way,  767. 
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WATERCOURSE  (Continued). 

dry  in  summer,  1012. 

dry  part  of  year,  riparian  rights,  784. 

ejectment  not  lie  for,  730,  779. 

essential  requisites,  353. 

examples  of  rulings,  355. 

first  principles  of  law,  758. 

flood  water  is  part  of,  375,  376,  883.     See  Flood  Water;  Storm  Water,  etc. 

in  a  supply  fused  with  percolating  water,  993. 

includes  percolations  tributary  thereto,  1024. 

intermittent  streams,  1012. 

law  of,  755. 

livery  of  seisin  of,  6. 

not  an  easement,  774. 

not  land,  6. 

percolation  tributary  to,  generally  considered,  1022. 

right  of  access,  determines  law  of,  252. 

riparian  rights  upon,  786. 

separate  rights  in  ground-water  near,  1017. 

sloughs,  359. 

source  of,  358n. 

source  defined,  353n. 

springs,  357. 

subflow  is  part  of,  1013,  1015. 

subterranean,  not  essential,  990n. 

supplying  or  supplied  by  underground  reservoir,  1034. 

surface  tributaries  of,  358. 

torrential,  353n. 

tributaries.     See  Tributaries. 

underground,  considered  generally,  1011. 

wells  diminishing,  for  reasonable  use  on  one's  own  land,  1026. 

what   constitutes,  352. 

WATER  DISTRICT.     See  Administration  Under  Water  Codej  Adjudication 
of  Rights,  etc. 

adjudication  confined  to  single  district,  1129. 

change  of  point  of  diversion  from  one  to  another,  545. 

creation  of,  1099. 

decree  adjudicating  rights  within,  1129. 

decree  in  several  districts  treated  as  one,  1108. 

decree  rendered  in  different  districts,  1135n. 

suits  rendered  outside  of,  681. 

water  commissioner  cannot  claim  pay  for  work  outside  of,  1111. 
WATER  DIVISION.     See  Administration  Under  Water  Codes. 
WATERFALL.     See  Power. 

appropriation  of,  398. 
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WATERFRONT.     See  Harbor;  Shore,  etc. 

statutory  waterfront,  riparian  rights  on,  941. 
WATER  LEVEL.     See  Percolating  Water;  Wells,  etc. 

cone  of  depression  from  well,  1091. 

definition  of,  1027. 

lowering   of,   by   well,    1077. 

lowering  of,  not  per  se  wrongful,  1078. 

mine  shaft  affecting,  1070. 

juimps   requiring  pro'tection,   1080n. 
WATER  MAINS. 

platted  on  townsite,  1163n. 
WATER  PLANE.  See  Percolating  Water;  Wells,  etc. 

lowering  of,  1004.     See  Water  Level. 
WATER  OFFICIALS.     See  Administration  Under  Water  Codes. 

pleading  in  suits  against,  695. 

power  of,  at  civil  law,  967. 
WATER-POWER.  See  Power. 
WATER  RATES.  See  Rates. 

WATER-RIGHT.     See  Appropriation;  Percolating  Water;  PubTic  Service; 
Riparian  Rights,  etc. 

application  for,  under  national  reclamation  projects,  1292. 

applications  under  Water  Users  Association,  1308. 

appropriative,  defined  generally,  304. 

capable  of  estimation  in  money,  300. 

charges  for,  1193. 

charge  for  perpetual  water-right,  1229. 

confers  no  ownership  in  water,  Tr.i. 

consumers'  right  called  "water-right,"  1150. 

consumer's  right  not  a  ''water-right"  in  California,  1226. 

contract  for,  573. 

defined,  14,  20,  289,  304,  426n,  573,  755,  1224,  1229,  1237,  1240. 

distinguished  from  ditch-right,  249,  293,  482. 

easement  first  acquired,  252. 

for  lands  in  private  ownership  under  United  States  Reclamation  Ser- 
vice, 1291. 

free  water-rights,  1199,  1218. 

from  distributing  company,  1226. 

from  distributing  company  not  an  appurtenance  in  California,  1228. 

from  ditch  company,  validity  of,  1213. 

general  type  of  water-right  contracts,  1231. 

incorporeal  hereditament,  303. 

in  mutual  companies,  stockholders'  title,  1172. 

is  incorporeal  hereditament,  47. 

is  private  property,  198. 

must,  have  means  of  use  to  acquire,  422. 

obtaining  before  ditch,  482. 
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WATER-RIGHT  (Continued). 

owned  by  consumers  from  company  ditch,  1237. 

perpetual  flow  distinguished  from  contract  right,  63. 

perpetual  water-right,  1243. 

perpetual  water-right  and  easement,  1241. 

perpetual  water-right,  charge  for,  1147,  1230. 

perpetual  water-right  defined,  1240. 

perpetual  water-right  in  California,  1227. 

purchase  of,  from  distributing  company,  1224. 

reserved  from  United  States  patents,  273. 

reserved  in  grant  of  canal,  483. 

separate  from  ownership  of  bed,  290. 

stock  in  mutual  company  as,  575. 

title  to,  within   irrigation  districts,  1255,   1256. 

under  Carey  Act,  1266. 

water  distinguished  from,  752. 
WATERSHED. 

affecting  percolating  water,  997n. 

appropriation  for  use  beyond,  298,  389n. 

bounding  riparian  land  at  common  law,  843. 

California  rule  of  use  beyond,  843. 

junction  of  streams,  845. 

percolating  water  cases,  1082. 

relative  amounts  of,  owned  by  parties,  846n. 

riparian  land  bounded  by.     See  Riparian  Land;  Riparian  Rights. 

stream  and  tributary,  845. 

use  must  be  within,  843. 

use  of  percolating  water  beyond,  983. 
WATER  SUITS. 

peculiar  character  of,  397. 

WATER  SUPPLY,  PUBLIC.     See  Public  Service,  etc. 
WATER  USERS  ASSOCIATION. 

application  for  water-rights  under,  1308. 

articles  of  incorporation  of,  1303,  1312. 

assessments  of,  1305. 

by-laws  of,  1303,  1314. 

contract  with  Secretary  of  th«  Interior,  1307,  1321. 

excess  private  lands,  1306. 

general  consideration  of,  1310. 

historical,  164. 

organization  of,  1308. 

State  statutes  in  aid  of,  1309,  1319. 

stock  subscriptions  and  certificates,  1304. 

under  Reclamation  Service,  1302.     See  National  Irrigation. 
WATERWAY.    See  Ditch. 


INDEX.  (3ded.)  2057 

[References  are  to  pages.     Vol.  I,  pp.  1-967;  Vol.  n,  pp.  069-1767.] 

WATER-WHEEL.     See  Power. 

appropriation  for,  disallowed,  337. 

current-wheel,  418,  419. 

in  stream,  310. 
WATERWORKS. 

water  reduced  to  possession  in,  9,  25. 
WAYS.     See  Right  of  Way,  etc. 
WELL.     See  Percolating  Water. 

abandoned,  appropriation  of  the  water,  408. 

affected  by  blasting,  1069n. 

appropriation  of,  in  New  Mexico,  438. 

artesian  and  pumping  distinguished,  58. 

artesian,  appropriation  of  abandoned,  357. 

artesian,  appropriation  of  water  from,  58. 

artesian,  changed  to  pumping  wells,  1066. 

artesian,  considered  generally,  1037. 

artesian,  definition  of,  1037,  1090. 

artesian,  duty  of  water  from,  524. 

artesian,  in  Katz  v.  Walkinshaw,  974. 

artesian,  natural  flow,  58. 

bounty  for,  1037. 

change  of,  1066. 

change  of,  from  flowing  wells  to  pump,  991. 

change  of  use,  1066. 

change  to,  from  ditch,  1067. 

criminal  waste  of  artesian  water,  733. 

drying  up  for  distant  use,  1056. 

dug  by  trespasser,  measure  of  damages,  699. 

estoppel  against,  644. 

for  use  of  a  sanatorium,  1064n. 

mine  draining,  1070. 

near  bank  of  stream,  1017. 

new  wells  added,  1087. 

on  highway,  1004. 

on  highways  by  grant  of  city,  1058n. 

on  land  afterward  entered  as  homestead,  427. 

on  one's  own  land,  diminishing  stream,  1026. 

on  public  land,  right  of  entry  for,  1046. 

poisoning,  732. 

statutes  regulating,  1072,  1073. 

taking  water  for  general  supply,  1058, 

taxation  of,  301,  1043n. 

uncapped,  as  nuisance,  1073. 

waste  during  sinking  of,  1062. 

water  from,  as  performance  of  contract  to  furnish  water,  585. 
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WHARF  AND  WHARFAGE.     See  Navigation;  Shore,  etc. 

considered  generally,  942,  945. 

from  statutory  harbor  line,  941. 

grant  of  right,  945. 

obstruction  by  railway,  943. 

statutory  harbor  line,  941. 

WHAT  CAN  BE  APPROPRIATED.     See  Chapter  16. 

WHERE  AN  APPROPRIATION  CAN  BE  MADE.     See  Chapters  9,  10,  11. 
WHITE  MOUNTAINS. 

forest  reserve  bill,  237. 

WHO  ARE  RIPARIAN  PROPRIETORS.     See  Riparian  Proprietors. 
WHO  CAN  APPROPRIATE.     See  Chapter  15. 
WILD  ANIMALS.     See  Animals. 

analogy  of  water  to,  3,  26. 

fish,  title  to,  947. 

in  Roman  law,  27. 

State  ownership  of,  12. 

state  versus  Federal  power  over,  219. 
WINTER. 

appropriation  for  use  during,  320. 
WITHDRAWAL. 

by  United  States  of  reservoir  site  after  work  begun,  427. 

notice  of  appropriation  does  not  withdraw  water,  403. 

of  public  land,  effect  upon  incomplete  rights  of  way,  464. 

of  lands  for  Reclamation  Service,  176. 

of  land,  from  operation  of  Right  of  Way  Acts,  461. 

of  public  land,  authority  over,  237. 

of  public  land,  restricting  change  of  use,  537. 

of  public  service  company,  from  service.     See  Public  Service. 

of  waters  by  treaty  with  Indians,  240. 

of  waters  on  public  land,  by  United  States,  176. 

of  waters  by  United  States,  211,  212n. 
WORDS   AND  PHRASES.     See    Distinctions;    Maxims,   etc. 

"abandonment,"    597,   604,   605,   606,   610. 

"abandonment"  in  Oregon,  618n. 

"absolute    property,"   15,    1063n. 

"absolute   right,"   95n,   99,   776n. 

"acre-foot,"    522. 

"accretion,"  938,  939. 

"act   of    God,"   493,   494. 

"adjacent,"  465. 

"adverse,"  628. 

"all  artesian  water  developed  on  said  land,"  1090. 

"all  claimants  to  the  right  to  the  use  of  water,"  1123. 

"all   his  riparian  rights,"  903,  904. 

"all   the   flow  of  said   creek,"   1022n. 
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WORDS  AND  PHRASES  (Continued). 
";ill    the    water,"    695. 

"American   Rule"   of   nonriparian   use,   909. 
"appeal,"  443n. 
"apportionment,"   820,   823. 
"appropriation,"  16,  19,  268,  304,  400,  406,  864,  904,  1047,  1083,  1169, 

1240,  1242. 

"appropriation"   in   California,   182,   893. 
"appropriation    of    water,"    182,    263,    304. 
"appropriator,"    1154,   1235,   1242,   12  H. 
"appurtenance,"    587,    588,    589,    1225,    1228. 
"aqua  currit."     See  Maxims. 
"aqua  porfluens,"  2  et  seq.,  954. 
"artesian,"    1038. 
"artesian  well,"  58,  1037,  1038. 
"arid  lamls,"  139. 
"arid  region,"  127. 
"article   of  merchandise,"   33. 
"artificial  mechanism,"  46. 
"artificial   stream,"   55n. 
"artificial    uses,"    800. 
"artificial  watercourse,"  46. 
"avoidable  consequences,"  699. 
"avulsion,"   915,  938. 
"balance   of   convenience,"   713. 
"bank  of  stream,"   352. 
"belongs  to   public,"   12. 
"better  right,"  1239. 
"bonum   vacans,"    761. 
"bonus,"    1216. 

"California   doctrine,"    137,   182,   255,   744. 
"capacity,"  498. 

"capacity  of  ditch,"  497,  498,  1245. 
"channel,"  3.1:2. 
"chattel,"  9. 
"claimants,"  392n. 
"co-consumers,"  328n. 
"Colorado   Doctrine,"    141. 
"commercial  power  uses,"  463. 
"commercial    uses,"   469. 
"common,"  2,  15,  753n,  955. 
"common  enemy,"  377. 
"common   law,"   221. 

"common-law  appropriation,"  257n,  266. 
"common   law  of   England,"   190. 
"completion  of  work,"  418. 
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WORDS  AND  PHRASES  (Continued), 
"common   rights,"   793,  794. 
"common  things,"  10. 
"cone    of    depression,"    1091. 
"confiscation,"   1204. 
"confiscatory,"   1202,  1204,  1205. 
"conservation,"  166. 
"consideration,"  576n. 
"constructive    diversion,"    1239. 
"consumer,"  1150. 
"continuous,"  630. 
"continuous  use,"  609n. 
"corporation,"  1148. 
"corporeal    hereditaments,"    780n. 
"corpus"  of  water,  4. 
"cujus  est  solum."     See  Maxims, 
"damage,"  636,  706,  874,  1063n. 
"dedication,"   59,   1163. 
"de  minimis,"  882.     See  Maxims, 
"depreciation,"  1208. 
"desert  lands,"  232. 
"developed  water,"  1025. 
"development    of   waters,"   1089 
"diligence,"   413,  414,  415. 
"disseisin,"  265,  266,  626. 
"ditch,"  480. 

"ditch   and  waterway,"  481. 
"diversion,"  46n. 
"dog  in  manger,"  398,  413,  504. 
"Domesday  Book,"  552. 
"domestic  use,"  325,  326,  409,  798. 
"double    duty,"    498,    556,    576. 
"dry-draw,"  438. 
"dry    season,"    319n,   507. 
"dry  wash,"  381. 
"due  process  of  law,"  1124. 
"duty  of  water,"  524n. 
"easement,"  581n,  919,  1240. 
"easement  in   the   ditch,"  482,   1224,   1237. 
"elements,"    6,    288,    752. 
"enough  to  irrigate  his  land,"  702. 
"erosion,"  1029. 
"estoppel,"  724. 
"estoppel  in  pats,"  641. 
"except    the    government,"    102. 
"exclusive    right,"    291. 
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WOEDS  AND  PHRASES  (Continued), 
"extraordinary  flood,"  493,  494. 
"extraordinary  uses,"   800. 
"fair  return,"  1205. 
"farming    neighborhood,"   650. 
"final  act  of  appropriation,"  430. 
"fishing,"   27,   947. 
"flood  waters,"  377. 
"flow  of  stream,"  24. 
"forfeiture,"    615. 
"franchise,"  1167,  1169. 
"free   and    perpetual   water-right,"    1226. 
"freehold  estate,"   100,  302. 
"free   water-right,"    1155,    1218. 
"good  and   sufficient  water-right,"   575. 
"goodwill,"    1209. 
"governmental  proprietor,"  174. 
"gross  power  capacity,"  472. 
"grundwasserspiegel,"   1027. 
"head   of  water,"   521n. 
"horse-power,"   522. 
"hydraulic    mining,"    565. 
"impossibility   of   damage,"   888. 
"inch,"  519,  520. 

"incorporeal   hereditament,"    779n,    1224,    1240. 
"injuria   sine   damno,"    706,    887. 
"injury,"  536,  706,   776n,  879,   1054,   1063n. 
"interfering  with  the  waters,"  1022n. 
"interloper,"  146n. 
"interstate  common  law,"  362. 
"irrigation,"   409. 

"irrigation,   mining,   and   manufacturing,"    159. 
"irrigating  season,"  507,  508. 
"irreparable  injury,"   706. 
"judicial  body,"   1102. 
"judicial    function,"    1200. 
"judicial    proceeding,"    1105. 
"judicial   suit,"   443n. 
"laches,"  710. 

"laissee  faire,"  1144,   1210. 
"lake,"  374,   790. 

"land,"  6,  9,  181,  303,  481,  763,  771,  774,  779,  970,  971,  973,  1003,  1040n. 
"larceny,"    27n,    34. 
"lease  of  water-right,"  585. 
"license"  on  public  land.  93.  98. 
"lien  or  encumbrance,"  303,  1226. 
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WORDS  AM)  I'll  RASES  (Continued), 
"make  merchandise,"   1056. 
"malicious  injury,"  1053,  1054. 
"market  value,"   700. 
"material  injury,"   851. 
"meadow  appropriation,"  397. 
"merchandise,"  33. 
"mere   interloper,"    343n. 
"Mexican    grant,"    279n. 
"minerals,"    31. 

"mineral   ferae-,  naturae,"   26,   31,   756,    1041. 
"miner's  inch,"   519,   520. 
"mining,"    565. 

"mischievous  perpetuity,"  913. 
"modification  of  common  law,"   857. 
"module  of  water,"   522. 
"molliter   marnis   imposuit"    730. 
"mutual  companies,"  1170,  1175n. 
"nappe  d'eau,"  1027. 
"natural  channel,"   26n. 
"natural  flow,"   291,  880n,  883. 
"natural   rights,"    47,    773,    775,    776,    799. 
"natural  right,"  percolating  water,  1042. 
"natural   resources,"   46. 
"natural  source  of  supply,"  251n. 
"natural  use,"   795,   797,   798,   800,   1051. 
"natural  wants,"  132,  662,  802. 
"navigation,"  936. 
"negative  community,"   2,   955. 
"negative  easements,"  576. 
"negligence,"   490. 
"needed,"  920n. 
"New    Nationalism,"    223n. 
"noncommercial,"  468. 
"no  possible  detriment,"  894. 
.  "normal    flow,"    880. 
"notorious,"  632. 
"office  found,"  341. 
"one  good  irrigation  stream,"  702. 
"open,"   632. 
"ordinary  flow,"  883. 
•'other  places,"  671n. 
"owner,"  32,  693,  833. 
"owner  of   the  water,"   289. 
"ownership,"    15,    774n,    905n, 
"paramount   right,"    306. 
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WORDS  AND  PHRASES  (Continued). 
"l>nnus    /xiti-iae,"    692. 
"/"in  delicto,"  686. 
"part  and   parcel,"   777,  868. 
"part    and    parcel,"    percolating    water,    1042. 
"patent,"    181. 
"peaceable,"   631. 

..•ohti::^  w;itcr,"  993,  996,  1023n,  1027,  1092n. 
"pfriouical  appropriation,"  320. 
"permit,"   300,   443,   449n. 
''I  i  rp;'titul    water-right,"    1230,    1241,    1243. 
"personal  property,"  33. 
"personal    service,"    1124. 
"phantom  of  riparian  rights,"  123,  189. 
"physical  value,"  1209. 
"point  of  diversion,"  543n. 
"police  power,"  180n,   1162. 
"police  power  of  United  States,"  183n. 
"portable  receptacle,"  25. 
"possession,"  424. 
"possessory  right,"  87,  281,  684. 
"possessory  right"  on  public  land,  105n. 
"preferential  rights,"  1187. 
"prescription,"    622,    623,    624. 
"present  right,"  513. 
"primary   and   secondary   rights,"   329. 
"primary  disposal  of  public  lands,"  201. 
"primary   purposes,"   796. 
"priority,"  308,  1239. 
"private  property,"  23,  28,  755,  885. 
"produce,"  8,  753. 
"profit  a  prendre,"  24. 
"property,"  2,  18,  919. 
"property  in  water,"  18,  24. 
"property  of  the  public,"  12.  193.  196,  197. 
"property  of  the  State,"  193,  196. 
"proprietor,"  1238. 
"public,"  8,  753n. 
"public"  and   "common."  8,  195. 
"public  domain."   lT.".n,  :M7u. 
"public   interest,"  205,  444,  44.1.  444.   716. 
";.ii/i/ir»  juris,"  7,  12.   197,  753,  934n,  1UU3. 
"public  nuisance,"   1073. 
"public   policy,"   203,   205. 
"public  property,"   in::. 
"public  servici',"  lldS,  1159. 
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WORDS  AND  PHRASES  (Continued), 
"public  things,"    11. 

"public  use,"  649,  652,  659,  660,  1159,  1160,  1166,  1251. 
"public  waters,"  197n. 
"pueblo,"  69n. 
"purpresture,"  945. 
"qualified    property,"    15,   288,    756. 
"reasonable  time,"  414,  515,  609. 

"reasonable  use,"   807,  809,   810,  812,  813,   847,   866,  867. 
"reasonable   use    of   land,"    1068. 
"reasonable  use  of  percolating  water,"  1003,   1051. 
"recapture,"  38. 
"reclamation,"  511. 
"reduced  to  possession,"  25. 
"regalian  theory,"  85. 
"res  communes,"   3,   4,   753,  955. 
"res  ipsa  loquitur"  490. 
"res  nullius,"  3. 
"rights,"  268. 

"right   by   appropriation,"    268. 
"right   of  possession,"   3. 
"right  of  use,"  14. 
"right  of  way,"  486. 
"riparian,"  769,  770n,  791. 
"riparian  land,"   835,  844,   849. 
"riparian  proprietor,"   743,  751,  784,  835. 

"riparian  right,"  16n,  19,  24,  205,  760,  770n,  771,  778,  847,  902,  903. 
"river,"    16,   17,   776. 
"rotation,"  509,  1190. 
"running  water,"  2,  374,  954. 
"sale  of  water,"  572,  573. 
"second-foot,"  521. 

"senior  and  junior  rights,"  307,  313,  314. 
"servitude  upon  a  ditch,"  482. 
"sewer,"  5n. 
"shore,"  941,  942. 
"sic  utere  tuo."    See  Maxims. 
"situs,"  370. 
"slough,"  359. 
"source,"  353. 
"sovereignty,"    249. 
"special  use  permit,"  458. 
"spring,"  357. 
"stand,"  375. 
"standing  water,"  789. 
"State  property,"  193. 
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WORDS  AND  PHRASES  (Continued). 
"State  rights,"  223n. 

"storm  waters,"   881,   882,   883,   884,   1001. 
"stream,"    15,    1014. 
"subflow,"    1013,    1014. 
"sufficient  for   household   purposes,"   702. 
"surface,"  1037. 
"surface  water,"  375. 
"surplus  water,"   217n,  877,  881n. 
"swale,"  354. 
"swamp   lands,"  384. 
"tailings,"  558. 
"taking,"  1168n. 
"tenement,"  9. 

"temporary  appropriation,"  321. 
"theft   of  water,"   23. 
"the  waters,"   695. 
"things,"  2. 
"thread  of  water,"  522. 
"title,"  99,  684. 
"title"  and  "possession,"  267. 
"title  by  occupancy,"  23. 
"trade  or  commerce,"  32,  33. 
"treadmill  of  common  law,"   191n. 
"tributary,"  358. 
"trust,"  1163. 
"trust  for  people,"  12. 
"tunnel,"  1065. 
"unappropriated  water,"  614. 
"underflow,"  1013,  1014. 
"underground  reservoir,"  1028,  1030,  1031. 
"unfair,"  1202. 
"uninterrupted,"  631. 
"unjust,"  1202. 
"unreasonable,"  1202. 
"unreasonable  priority,"  329. 
"use  of  one's  land,"  774. 
"usufructuary,"  780. 
"usufructuary  right,"  14,  754. 
"vadose  circulation,"  1023,  1027. 
"value,"  700,  1207,  1210. 
"vested  rights,"  99. 
"waste,"  501,  502,  506. 
"waste  and  loss,"  lOOln. 
"waste  water,"  lOOln. 

"water,"  2,  6,  9,  15,  26,  31,  754,  764,  768,  954. 
Water  Rights — 180 
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WORDS  AND  PHRASES  (Continued). 

"watercourse,"  1,  6,  352,  354,  355,  766,  767,  770n,  1014,  1022,  1023n. 

"water  deed,"  1243. 

"waterfront,  941. 

"water  level,"  1027. 

"water-power,"  811. 

"water-right,"  14,  20,  289,  304,  426n,  573,  755,  1224,  1229,  1237,  1240. 

"water-right  by  appropriation,"  304. 

"water  suit,"  1243. 

"water  to  extent  of  three  inches,"  702. 

"Wyoming  system,"  435. 
WORK.     See  Diligence;  Method  of  Appropriation,  etc.;  Negligence,  etc. 

adjudication  of  right  during  progress  of,  1137. 

affidavit  of  commencement.  450. 

changes  in  progress  of,  423. 

commencing,  time  for,  in  absence  of  statute,  400. 

completion,  extension  of  time,  451. 

completion  of,  is  necessary,  418. 

completion  of,  sale  before,  583. 

completion  of,  what  is,  417. 

delay  in  completing,  609. 

difficulty  of  obtaining  labor,  415. 

diligence  required,  412. 

existing  works  of  others,  use  of,  421. 

failure  of,  cancellation  of  permit,  451. 

forfeiture  for  delay,  613. 

labor  and  possession  required,  418. 

must  be  completed,  418. 

never  completed,  never  gets  water-right,  418. 

one-fifth  in  one-half  allotted  time,  450. 

proof  of  completion,  450. 

prosecution  of,  under  water  codes,  449. 

rights  during  progress  of,  399. 

survey  without  work,  416. 

time  for  beginning,  under  water  codes,  449. 

under  Carey  Act,  1268. 

water  required  in  aid  of  construction,  321,  404. 
WRIGHT  ACT.     See  Irrigation  Districts. 
WRIT. 

describing  land  covered  with  water,  6. 

of  novel  disseisin,  266. 
WRITING.     See  Statute  of  Frauds. 
WYOMING. 

adjudication  of  rights  by  administration  officers,  1116. 

administrative  system  of,  1096. 

appropriation,  method  of,  435. 
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WYOMING  (Continued). 

Carey  Act  project*  in,  12<59. 

Carey  Act  charges  in,  1274. 

forms  used  in,  section    1470. 

general  adoption  of  Wyoming  system  in  other  states,  149,  150. 

irrigation  districts  in,  1264. 

public  land  in,  230. 

riparian  rights  rejected  in,  141, 

•tatutes  of,  section   1449. 

YEAR  BOOKS. 

early  ruling*  in,  6,  735. 


LAW  LIBRARY 

UNIVERSITY  OF  CALIFORNIA 
LOS  ANGELES 


245  A 

Western  WH&CY*:IL&WV  OF  CALIFORNIA  LIUKAKI 

Prof.    Hrier  Los  Angeles 

This  book  is  DUE  on  the  last  date  stamped  below. 


000706311     8 


OCT  3     1975 


Form  L9-  Series  4939 


